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This year is expected to be another year of low 
real estate inventory, high sale prices and his-
torically low (but rising) mortgage rates.1 The 

COVID-19 pandemic created market abnormalities 
that have given homeowners the opportunity to real-
ize record sale proceeds or refinance at low rates. 
These opportunities have given numerous consum-
ers the opportunity to pay off debt, save money on 
their monthly payments or simply enjoy the oppor-
tunity to increase their overall net wealth. 
 Despite positive results in the marketplace, con-
sumer debtors who were also homeowners might 
have had a different experience depending on how 
their case progressed during the pandemic. Job 
losses, mandated business closures and quarantine 
requirements halted some individuals’ sources of 
income. Many Americans lost their jobs and could 
no longer afford to maintain their chapter 13 pay-
ments. As consumer debtors converted to chapter 7, 
some received opposition from trustees around the 
nation concerning their newly acquired equity. 
 The Bankruptcy Code defines property of the 
estate generally, and specifically when a chapter 13 
case is later converted to another chapter.2 Although 
these definitions exist, the interpretation of the defi-
nitions and the intentions behind them have caused 
bankruptcy courts to split in their approaches to 
determining whether the post-petition appreciation 
belongs to the converted estate or the debtor. 

Legislative Intent Behind § 348 (f)
 Congress enacted § 348 (f) as part of the 
Bankruptcy Reform Act of 1994. It provides that 
as long as a debtor’s property was property of the 
estate as of the petition date and remains in the debt-
or’s possession or under their control on the date of 
conversion, it is property of the converted case’s 
estate.3 Therefore, if a debtor owned a home on the 
original petition date and still owns the home on the 
date of conversion, it is property of the estate of the 
converted case. 
 The House of Representatives’ Committee on 
the Judiciary Report on the Bankruptcy Act of 1994 

(the “House Report”) includes a specific hypo-
thetical situation that Congress aimed to prevent 
in enacting § 348 (f).4 The hypothetical involves a 
chapter 13 debtor whose equity in his home is fully 
exempt upon filing a chapter 13 petition. However, 
subsequent payments to the secured creditor dur-
ing the reorganization create equity on the date of 
conversion.5 Congress did not want debtors to be 
punished for making payments to secured credi-
tors during a chapter 13 case. Many debtors (and 
bankruptcy courts) reference this hypothetical as 
illustrating Congress’s intent in enacting § 348 (f): 
to allow appreciation to benefit the debtor (regard-
less of how it was obtained).6 
 Section 348 (f)’s legislative history also accepts 
and rejects specific case holdings in attempting to 
clarify whether after-acquired property comes into 
the estate of a case converted from one chapter to 
one under chapter 7.7 The House Report explicitly 
adopted the reasoning in In re Bobroff,8 where the 
Third Circuit determined that a chapter 13 debtor’s 
tort claims accrued post-petition and pre-conver-
sion and were not part of the chapter 7 estate.9 The 
rest of this article examines this history, along 
with other Code provisions, to analyze the two 
approaches used by bankruptcy courts to determine 
whether post-petition appreciation of real estate is 
(1) property of the debtor or (2) property of the 
bankruptcy estate. 

Approach #1: Post-Petition 
Appreciation of Real Estate Is 
Property of the Debtor
 Multiple courts have held that post-confir-
mation appreciation of an asset is property of the 
debtor, even if the debtor converts to chapter 7. The 
courts holding such tend to justify this position in 
two ways: by looking at the legislative history of 
§ 348 (f) and the Bankruptcy Code generally, and by 
reading the language of §§ 1306 and 1327.
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1 Brenda Richardson, “Experts Predict What the Housing Market Will Look Like in 2022,” 
Forbes (Dec.  13, 2021), available at forbes.com/sites/brendarichardson/2021/12/13/
experts-predict-what-the-housing-market-will-look-like-in-2022 (last visited on 
March 22, 2022). 

2 11 U.S.C. § 541; 11 U.S.C. § 348 (f) (1) (A), which provides “property of the estate in a con-
verted case shall consist of property of the estate, as of the date of filing of the petition, that 
remains in the possession of or is under the control of the debtor on the date of conversion.”

3 11 U.S.C. § 348(f)(1)(A).
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4 See H.R. Rep. No. 103-835, at 57 (1994), as reprinted in 1994 U.S.C.C.A.N. 3340, 3366.
5 Id.
6 See In re Robinson, 472 B.R. 854 (Bankr. M.D. Fla. 2012) (finding 1994 amendments to 

§ 348 (f) encourage debtors to make payments during their chapter 13 case and equity 
resulting therein belongs to debtor); In re Hodges, 518 B.R. 445 (Bankr. E.D. Tenn. 2014) 
(debtors’ equity in residence was result of payments made while in chapter  13 and 
before Bankruptcy Abuse Prevention and Consumer Protection Act cases applied, enti-
tling debtors to post-petition equity).

7 Id. See also In re Lybrook, 951 F.2d 136 (7th Cir. 1991); In re Bobroff, 766 F.2d 797 
(3d Cir. 1985).

8 Id.
9 Id.
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 The Tenth Circuit Court of Appeals recently analyzed 
these issues in Rodriguez v. Barrera.10 The court began by 
looking at the underlying aims of chapters 13 and 7, and 
the general preference of chapter 13 reorganizations over 
chapter 7 liquidations.11 The court then noted that § 348 (f) 
was enacted, at least in part, to resolve the circuit split 
regarding whether a debtor’s converted chapter 7 estate 
included property interests acquired after the chapter 13 
filing but before conversion to another chapter, and the 
House Report explicitly adopted the reasoning in In re 
Bobroff.12 With the legislative history in mind, the court 
held that § 348 (f) dictates that pre-conversion house-sale 
proceeds are not property of the chapter 7 estate.13 Thus, 
it follows that post-petition appreciation is an asset of the 
chapter 7 debtor post-conversion. 
 The second argument in support of this approach is that 
confirmation of a chapter 13 plan vests all property of the 
estate in the debtor, and therefore, the debtor is entitled to 
any post-confirmation appreciation. Section 1306 provides 
that property of the estate in chapter 13 cases includes all 
property specified in § 541 “that the debtor acquires after 
the commencement of the case but before the case is closed, 
dismissed or converted to a case under chapter 7, 11, or 12 of 
this title, whichever occurs first,” as well as “earnings from 
services performed by the debtor after the commencement of 
the case but before the case is closed, dismissed, or converted 
to a case under chapter 7, 11, or 12 of this title, whichever 
occurs first.”14 Section 1327(b) provides “[e]xcept as other-
wise provided in the plan or the order confirming the plan, 
the confirmation of a plan vests all of the property of the 
estate in the debtor.”15 
 Finally, § 1327 (c) provides that “[e] xcept as otherwise 
provided in the plan or in the order confirming the plan, the 
property vesting in the debtor under subsection (b) of this 
section is free and clear of any claim or interest of any credi-
tor provided for by the plan.”16 In In re Larzelere, the bank-
ruptcy court emphasized that it must give meaning to the 
vesting language of § 1327:17 

The court also cannot ignore that section 1327(c) says 
that the property that has vested back in the debtor 
under subsection (b) is free and clear from any claim 
or interest of creditors under the plan. To allow the 
trustee to reach the asset that has vested in the debtor 
renders section 1327(c) moot and would have the 
effect of placing the trustee in a position not contem-
plated by the Bankruptcy Code.18 

 Accordingly, the court held that post-petition apprecia-
tion belonged to the chapter 7 debtor post-conversion. The 
Larzelere court addressed the determinations reached by 
other courts, that because § 541 (a) (6) makes proceeds and 
profits of property of the estate also property of the estate, 
appreciation of estate property post-petition is property of 
the estate, not the post-conversion debtor. Thus, “the revest-

ing provision of the confirmed plan means that the debtor 
owns the property outright and that the debtor is entitled 
to any post-petition appreciation.... As such, it was no 
longer property of the estate, so the appreciation did not 
accrue from estate property.”19 The Tenth Circuit Court of 
Appeals in In re Barrera also dismissed the notion that the 
appreciation of estate property is estate property pursuant 
to § 541 (a) (6). The court stated that “[i] f proceeds were 
the same interest as the anchor legal or equitable interest, 
the inclusion of § 541 (a) (6) would be redundant alongside 
§ 541 (a) (1). Thus, § 541 recognizes that ‘all legal and equi-
table interests’ are legally distinct from “proceeds” from 
those interests.”20 
 The In re Barrera court tried to assuage fears that its 
interpretation of § 348 (f) (1) (A) could allow converting 
debtors to sell estate property post-conversion and pre-
confirmation to shield value from creditors by pointing to 
§ 348 (f) (2). This section provides that if a debtor converts 
in “bad faith,” property of the estate in the converted case 
is determined as of the date of conversion, not the origi-
nal filing date.21

Approach #2: Post-Petition Appreciation 
of Real Estate Is Property of the Estate
 The foregoing approach places undue emphasis on the 
legislative history of § 348 (f) and the very specific language 
of a very specific hypothetical contained in the House Report. 
The hypothetical only speaks to equity resulting from pay-
ing down liens during a chapter 13 case, but Congress was 
quite specific in its hypothetical about the equity and how the 
hypothetical debtor acquired it. Incentivizing debtors to make 
payments during a chapter 13 case and allowing post-petition 
appreciation to benefit the converted estate are not mutually 
exclusive. This motivation and legislative intent can be rein-
forced while maintaining the integrity of § 541 (a) (1) and (6).
 As previously noted, property of the estate includes 
“[p] roceeds, product, offspring, rents, or profits of or from 
property of the estate, except such as are earnings from 
services performed by an individual debtor after the com-
mencement of the case.”22 A chapter 7 debtor’s assets become 
property of the estate on the petition date, and post-petition 
appreciation inures to the benefit of the estate.23 Where a case 
has been converted from chapter 13 to chapter 7, how and 
why would that analysis change? 
 If a debtor owned property as of the chapter 13 petition 
date and still owns or controls the property on the date of 
conversion to a chapter 7 case, it is property of the convert-
ed estate under § 348 (f) (1). This estate is no different than 
one where the petition was originally filed under chapter 7 

10 Rodriguez v. Barrera (In re Barrera), No. 20-1376, 2022 U.S. App. LEXIS 1432 (10th Cir. Jan. 19, 2022).
11 Id. at *3.
12 Id.
13 Id. at *5, *16.
14 11 U.S.C. § 1306.
15 11 U.S.C. § 1327(b).
16 11 U.S.C. § 1327(c).
17 In re Larzelere, 633 B.R. 677, 682 (Bankr. D.N.J. 2021).
18 Id.

19 Id. at 683 (quoting In re Black, 609 B.R. 518, 529 (B.A.P. 9th Cir. 2019)).
20 In re Barrera, No. 20-1376, 2022 U.S. App. LEXIS 1432, at *10.
21 Id. at 15.
22 11 U.S.C. § 541(a)(6) (emphasis added).
23 See In re Hyman, 967 F.2d 1316 (9th Cir. 1992) (applying California exemption law and bankruptcy law 

to determine post-filing appreciation inures for benefit of bankruptcy estate, not debtor); In re Reed, 940 
F.2d 1317, 1323 (B.A.P. 9th Cir. 1999) (interpreting § 541 (a) (6) to mean that post-petition appreciation 
of estate property inures to benefit of estate and not debtor, specifically where debtor did not file motion 
to abandon or set aside); In re Shipman, 344 B.R. 493, 495 (Bankr. N.D. W.Va. 2006) (noting that § 541 
language does not suggest estate’s interest is anything less than entire asset, including post-petition 
changes in its value). 
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(unless the conversion was filed in bad faith).24 Therefore, the 
property and its appreciation should be subject to the same 
analysis under § 541 (a) (6).25 
 Neither the panel trustee nor the debtor would be able to 
(nor would they want to) sell an asset for less than market 
value, so the current market value should be utilized when 
analyzing assets of the converted estate.26 Equity is insepa-
rable from real estate and is not after-acquired property,27 and 
is distinguishable from debtors’ assets, as set forth in both In 
re Lybrook or In re Bobroff.28 A home that a debtor possessed 

on the chapter 13 petition date and the date of conversion is 
an asset of the chapter 7 estate. It is property of the estate 
and may be sold at its current market value if sale proceeds 
(minus exemptions and paydown of any secured liens) would 
provide a meaningful distribution to the estate. The exhibit 
showcases relevant cases addressing this issue decided in the 
last seven years.

Conclusion
 Bankruptcy courts have not been consistent in their 
interpretation of § 348 (f) and its interaction with other 
Bankruptcy Code sections. The booming real estate market 
will not last forever, but while it is peaking through 2022 and 
beyond, consumer bankruptcy attorneys and trustees’ counsel  
should be familiar with these varying approaches and counsel 
their clients accordingly.  abi
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24 11 U.S.C. §§ 348(f)(2) and 348(a) (“Conversion of a case from a case under one chapter of this title to a 
case under another chapter of this title ... does not effect a change in the date of the filing of the petition, 
the commencement of the case, or the order for relief.”).

25 The debtor’s farm was property of the estate since it was not after-acquired property and because the 
farmland was property of the estate, thus § 348 (f) (1) (A) was inapplicable. In re Evenson, No. 05-37920, 
2010 Bankr. LEXIS 3937, at *8 (Bankr. E.D. Wis. Nov. 3, 2010). Pursuant to § 541 (a) (6), proceeds “of 
or from property of the estate” are to be included in the bankruptcy estate, and this would include the 
appreciation. Id. at *16-17. 

26 See In re Paolella, 85 B.R. 974, 977 (Bankr. E.D. Pa. 1988) (“Because sale does not generally, if ever, 
occur simultaneously with formation of a bankruptcy estate, § 541 (a) (6) mandates that the estate receive 
the value of the property at the time of the sale.”).

27 Id.
28 In re Lybrook, 951 F.2d 136 (7th Cir. 1991) (debtor inherited farm after filing chapter 12 petition); In re 

Bobroff, 766 F.2d 797 (3d Cir. 1985) (debtor’s tort claims did not arise until post-petition).

Exhibit

Case Name Cite Date Decided Deciding Court Holding Subsequent History

In re Barrera 22 F.4th 1217 Jan. 19, 2022 10th Circuit Court of Appeals Sale proceeds to the debtor None

In re Cofer 625 B.R. 194 Jan. 8, 2021 U.S. Bankruptcy Court (D. Idaho) Appreciation to the debtor None

In re Castleman 631 B.R. 914 June 4, 2021 U.S. Bankruptcy Court (W.D. Wash.) Appreciation to the estate None

In re Goins 539 B.R. 510 Oct. 15, 2015 U.S. Bankruptcy Court (E.D. Va.) Appreciation to the estate None

In re Larzelere 633 B.R. 677 Aug. 24, 2021 U.S. Bankruptcy Court (D.N.J.) Appreciation to the debtor None

In re Black 609 B.R. 518 Nov. 21, 2019 B.A.P. 9th Cir. Appreciation to the debtor None
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