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By Hon. EugEnE R. WEdoff (REt.)

Editor’s Note: This topic was one of the issues 
presented at the 27th Annual Duberstein Moot 
Court Competition, held in New York in early 
March. To learn more about the competition 
(jointly sponsored by ABI and St. John’s University 
School of Law), please visit stjohns.edu/law/center-
bankruptcy-studies/27th-annual-duberstein-moot-
court-competition.

One of the significant unresolved issues in 
consumer bankruptcy law is the right of 
a chapter 13 debtor to obtain the return of 

a vehicle seized before the bankruptcy was filed. 
The majority of the courts that have ruled on the 
issue, including the Seventh Circuit in Thompson 
v. GMAC and several other circuit courts, have 
held that creditors have a duty to return the seized 
vehicle to the debtor under the automatic stay set 
out in § 362 (a) (3).1 
 However, the Tenth Circuit’s recent Cowen 
decision adopted a minority interpretation, hold-
ing that the automatic stay does not apply to vehi-
cles seized pre-petition and that a creditor need 
only return the collateral to a chapter 13 debtor if 
the bankruptcy court grants a debtor’s motion for 
turnover.2 ABI’s Rochelle’s Daily Wire, in report-
ing both this decision and a subsequent one by the 
Tenth Circuit, noted the potential for a grant of cer-
tiorari to resolve the circuit split.3 
 Before any consideration by the U.S. Supreme 
Court, the Seventh Circuit is being asked to address 
the issue. The City of Chicago has enacted ordi-

nances that (1) allow the city to seize vehicles for 
parking, revenue and camera-recorded driving vio-
lations, and (2) grant the city a possessory lien on 
the seized vehicles.4 Vigorous enforcement of these 
ordinances has resulted in thousands of chapter 13 
filings in Chicago.5 
 In these cases, the debtors have cited the 
Thompson decision as requiring the city to return 
seized vehicles to them when it receives notice 
of their bankruptcy filings. However, the city has 
contested Thompson’s applicability, arguing that in 
order to retain its possessory lien, it is allowed to 
continue holding seized vehicles under § 362 (b) (3), 
an exception to the automatic stay that allows cred-
itor action to maintain lien perfection. The city’s 
more basic argument is that Thompson was incor-
rectly decided, and that the Seventh Circuit should 
overrule it and adopt the minority interpretation of 
§ 362 (a) (3). Five bankruptcy judges have ruled on 
the city’s arguments, and one found that the auto-
matic stay exception applied.6 The other four reject-
ed that argument.7 However, none of the judges 
found that Thompson should be overruled. The city 
has appealed the four decisions that denied it relief, 
and the Seventh Circuit has consolidated the cases 
for direct appeal.8 
 The narrow issue — application of the stay 
exception in § 362 (b) (3) — will only be rele-
vant in the appeal if Thompson is upheld. Unless 
§ 362 (a) (3) generally requires the return of seized 
collateral, there would be no need to consider a 
special exception for collateral subject to a pos-
sessory lien.9 The applicability of § 362 (a) (3) 

Hon. Eugene R. 
Wedoff (ret.)
Oak Park, Ill.

Return of Vehicles Seized Before 
a Chapter 13 Filing
Does the Debtor Have to File a Turnover Motion?

1 See Thompson v. Gen. Motors Acceptance Corp., 566 F.3d 699 (7th Cir. 2009); Weber v. 
SEFCU (In re Weber), 719 F.3d 72 (2d Cir. 2013); Calif. Emp’t Dev. Dep’t v. Taxel (In re Del 
Mission Ltd.), 98 F.3d 1147 (9th Cir. 1996) (expressly adopting Abrams v. Sw. Leasing & 
Rental Inc. (In re Abrams), 127 B.R. 239 (B.A.P. 9th Cir. 1991), which holds that failure to 
return repossessed car after receiving notice of debtor’s bankruptcy violates § 362 (a) (3)). 
Knaus v. Concordia Lumber Co. (In re Knaus), 889 F.2d 773 (8th Cir. 1989), applied the 
same reading of § 362 (a) (3) to require the return of collateral to a chapter 11 debtor. See 
also Motors Acceptance Corp. v. Rozier, 348 F.3d 1305 (11th Cir. 2003); Rozier v. Motors 
Acceptance Corp. (In re Rozier), 376 F.3d 1323 (11th Cir. 2004) (requiring return of col-
lateral obtained pre-petition as long as collateral remained estate property after repos-
session). Accord, STMIMA v. Carrigg (In re Carrigg), 216 B.R. 303 (B.A.P. 1st Cir. 1998); 
TranSouth Fin. Corp. v. Sharon (In re Sharon), 234 B.R. 676 (B.A.P. 6th Cir. 1999). 

2 WD Equip. v. Cowen (In re Cowen), 849 F.3d 943 (10th Cir. 2017), rejecting the contrary 
opinion, Unified People’s Fed. Credit Union v. Yates (In re Yates), 332 B.R. 1 (B.A.P. 10th 
Cir. 2005). A more extensive argument for the minority interpretation is set out in In re 
Hall, 502 B.R. 650 (Bankr. D.D.C. 2014). 

3 Bill Rochelle, “Tenth Circuit’s Narrow View of Automatic Stay Erodes Estate Property,” 
Rochelle’s Daily Wire (July 14, 2017), available at abi.org/newsroom/daily-wire/tenth-
circuit’s-narrow-view-of-automatic-stay-erodes-estate-property; Bill Rochelle, “Tenth 
Circuit Opinion Can Be the Springboard for a ‘Cert’ on the Automatic Stay,” Rochelle’s 
Daily Wire (Oct. 18, 2018), available at abi.org/newsroom/daily-wire/tenth-circuit-
opinion-can-be-the-springboard-for-a-‘cert’-on-the-automatic-stay (unless otherwise 
specified, all links in this article were last visited on Jan. 25, 2019). 
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4 Municipal Code of Chicago, Ill., §§ 9-100-120 (impounding vehicles), 9-92-080 (f) (pos-
sessory lien).

5 See Melissa Sanchez and Sandhya Kambhampati, “Driven Into Debt: How Chicago 
Ticket Debt Sends Black Motorists into Bankruptcy,” ProPublica Illinois (Feb. 27, 2018), 
available at features.propublica.org/driven-into-debt/chicago-ticket-debt-bankruptcy 
(“In 2007, an estimated 1,000 Chapter 13 bankruptcies included debts to the city, usually 
for unpaid tickets, with the median amount claimed around $1,500 per case. By last year, 
the number of cases surpassed 10,000, with the typical debt to the city around $3,900.”).

6 In re Avila, 566 B.R. 558 (Bankr. N.D. Ill. 2017).
7 In re Shannon, 590 B.R. 467 (Bankr. N.D. Ill. 2018); In re Peake, 588 B.R. 811 (Bankr. 

N.D. Ill. 2018); In re Fulton, 588 B.R. 834 (Bankr. N.D. Ill. 2018); In re Howard, 584 B.R. 
252 (Bankr. N.D. Ill. 2018).

8 City of Chicago v. Robbin L. Fulton, No. 18-2527, Docket Nos. 2, 6 and 14. The author is 
serving as counsel to debtors in this appeal.

9 The treatment of possessory liens in bankruptcy is beyond the scope of this article, but 
are discussed in Eugene R. Wedoff, “The Automatic Stay Under § 362(a)(3) — One More 
Time,” 38 Bankr. L. Letter No. 7, at 5-6 (July 2018); and Ralph Brubaker, “Turnover, 
Adequate Protection and the Automatic Stay: A Reply to Judge Wedoff,” 38 Bankr. L. 
Letter No. 11, at 11-12 (Nov. 2018).
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then becomes the principal issue to be determined by the 
Seventh Circuit, and it is a major issue for consumer bank-
ruptcy, since it affects not only Chicago vehicle seizures 
but the repossession of vehicles for ordinary auto loan 
defaults across the nation. There are three major arguments 
about the application of § 362 (a) (3) to repossessed collater-
al: (1) the requirements for turnover under § 542 (a); (2) the 
meaning of § 362 (a) (3); and (3) compliance with general 
bankruptcy policy.

Turnover Under § 542(a)
 Section 542 (a) provides that a party holding property 
that a trustee can use under § 363 must deliver that prop-
erty to the trustee unless it has inconsequential benefit to the 
estate.10 Section 1306 (b) generally places chapter 13 debtors 
in possession of estate property; § 1303 gives them the gen-
eral rights of a trustee under § 363; and § 542 (a) gives them 
the right to receive property that a trustee could use under 
§ 363. Minority decisions acknowledge that chapter 13 debt-
ors have the property rights of trustees, but argue that § 542 
requires the debtors to obtain a court order before creditors 
are required to turn over seized property to the debtor.11 
 The difficulty with this argument is that it contradicts 
the text of the statute. Section 542 (a) does not condition its 
turnover requirement on court orders, but simply states that 
property that can be used under § 363 “shall” be delivered. 
The congressional reports setting out the effect of § 542 (a) 
confirm its plain meaning,12 and the majority decisions 
have interpreted § 542 (a) accordingly.13 Cowen expressly 
declines to challenge this interpretation and only asserts 
that if it is correct, § 362 (a) (3) is not necessary to enforce 
the turnover obligation, since § 105 (a) would allow debtors 
to seek sanctions for a creditor’s failure to turn over prop-
erty voluntarily.14

The Meaning of § 362(a)
 The majority interpretation of § 362 (a) (3) is also ground-
ed in the plain meaning of its terms. Section 362 (a) (3) applies 
the automatic stay to “any act to obtain possession of prop-
erty of the estate or of property from the estate or to exercise 
control over property of the estate,” and the majority deci-

sions hold that a creditor “exercises control” over a debtor’s 
vehicle by continuing to hold it after the bankruptcy filing. 
Thompson made the point this way: 

Webster’s Dictionary defines ‘‘control’’ as, among 
other things, ‘‘to exercise restraining or directing 
influence over’’ or ‘‘to have power over.’’ Merriam-
Webster’s Collegiate Dictionary (11th ed. 2003). 
Holding onto an asset, refusing to return it, and oth-
erwise prohibiting a debtor’s beneficial use of an asset 
all fit within this definition, as well as within the com-
monsense meaning of the word.15

On the other hand, Cowan focused on the action prohibited 
by the paragraph:

[Section] 362 (a) (3) prohibits “any act to obtain posses-
sion of property” or “any act to exercise control over 
property.” “Act,” in turn, commonly means to “take 
action” or “do something.” New Oxford American 
Dictionary 15 (3d ed. 2010).... This section, then, stays 
entities from doing something to obtain possession of 
or to exercise control over the estate’s property. It does 
not cover “the act of passively holding onto an asset,” 
Thompson, 566 F.3d at 703, nor does it impose an affir-
mative obligation to turn over property to the estate.16

 The difficulty with Cowen’s approach to the language 
is that a creditor does more than “passively hold” a seized 
vehicle by refusing to return it; the creditor actively pre-
vents the debtor from regaining possession by keeping the 
vehicle locked or guarded. Only if the creditor were truly 
passive, allowing the debtor free access to the vehicle, 
would there be no exercise of control. In at least one bank-
ruptcy decision, the minority interpretation is supported 
with an alternative argument that “property of the estate” 
does not include all the rights of property ownership, but 
only the rights to which the debtor was entitled when the 
bankruptcy case was filed. If the debtor had no right to pos-
sess seized property before the bankruptcy case was filed, 
the argument continues, the right of possession would not 
become property of the estate, and the creditor would not 
“exercise control over property of the estate” by preventing 
the debtor from obtaining the property.17 
 Cowen does not make this argument, so it avoids 
addressing the difficulty with the argument presented 
by § 542 (a). While a chapter 13 debtor would not have 
had the right to possess seized property before the bank-
ruptcy filing, § 542 (a) conveys that right as soon as the 
bankruptcy case is filed. Thompson makes the point that 
§ 542 (a) “draw [s] back into the estate a right of posses-
sion that is claimed by a lien creditor pursuant to a pre-
petition seizure.”18 So, by depriving the debtor of the 
right to possess property that § 542 (a) accords, a credi-
tor would clearly exercise control over “estate property,” 
violating § 362 (a) (3).
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10 Section 542 (a) provides, in relevant part “[A] n entity ... in possession, custody, or control, during 
the case, of property that the trustee may use, sell, or lease under section 363 ... shall deliver to the 
trustee ... such property ... unless such property is of inconsequential value or benefit to the estate.”

11 For example, In re Hall, 502 B.R. at 654-64, sets out a lengthy argument that § 542 (a) continues 
a pre-Bankruptcy Code practice requiring trustees and debtors in possession to obtain turnover of 
estate property by moving for a court order. Pre-Code practice might inform the interpretation of 
ambiguous statutory Code provision language, but it may not be used to contradict the Code’s lan-
guage. See Hartford Underwriters Ins. Co. v. Union Planters Bank, 530 U.S. 1, 10, 120 S. Ct. 1942, 
1949 (2000) (“[W] hile pre-Code practice ‘informs our understanding of the language of the Code,’ 
it cannot overcome that language. It is a tool of construction, not an extratextual supplement.”) 
(citation omitted).

12 S. Rep. No. 95-989, 95th Cong., 2d Sess. 84 (1978); H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 369 
(1977) (“Subsection (a) of this section requires anyone holding property of the estate on the date of the 
filing of the petition, or property that the trustee may use, sell, or lease under section 363, to deliver it to 
the trustee.”).

13 See, e.g., In re Knaus, 889 F.2d at 775 (“The duty to turn over the property is not contingent upon ... any 
order of the bankruptcy court....”); Thompson, 566 F.3d at 704 (under § 542 (a) “turnover of a seized 
asset is compulsory”).

14 Cowen, 849 F.3d at 950.

15 Thompson, 566 F.3d at 702.
16 Cowen, 849 F.3d at 949.
17 Hall, 502 B.R. at 667-69.
18 Thompson, 566 F.3d at 704 (quoting In re Sharon, 234 B.R. at 683).
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Bankruptcy Policy
 The policies underlying §§ 362 (a) (3) and 542 (a), as 
Thompson explains, are to “allow the debtor to reorganize 
and repay the majority of his debts without having to liqui-
date his assets” and so let the debtor “retain the beneficial use 
of productive assets.”19 For chapter 13 debtors, enforcing this 
policy by applying the automatic stay to seized vehicles is 
particularly important. Chapter 13 debtors often need their 
vehicles to get to work or care for their children, but they 
typically have limited financial resources, so they would 
often lack the additional funds needed to obtain alternative 
transportation while a motion to enforce turnover was being 
considered by the court. Requiring a motion to be granted 
before the debtor can obtain the return of a seized vehicle 
would often make bankruptcy unable to address the debtor’s 
financial distress.20

 For creditors, on the other hand, complying with 
§ 362 (a) (3) imposes no extraordinary burden. The major 
concern raised by the minority decisions is that the creditor 
might be required to return a vehicle without a court order 
providing adequate protection. However, this situation is not 
significantly different from that faced by any creditor whose 
collateral is not adequately protected while a chapter 13 case 
is pending.21

 The remedy is for the creditor to seek a court order for 
relief from the automatic stay, which (if the creditor is threat-

ened with immediate and irreparable loss) can be obtained 
without notice to the debtor.22 The most troubling situation 
for a creditor is a request for the return of a repossessed vehi-
cle that is uninsured.23 However, a loss of insurance (caused 
by the debtor’s failure to pay premiums) can also occur dur-
ing a case, and again, the remedy is stay relief. Creditors 
who have repossessed an uninsured vehicle before filing have 
an additional alternative: to retain the vehicle and respond 
to any motion for enforcement of the automatic stay with a 
request for stay annulment, which would retroactively vali-
date the vehicle retention.24 There appear to be no published 
decisions imposing sanctions for a creditor’s refusal to return 
an uninsured vehicle, and there is ample indication that no 
such turnover would be ordered.25 

Conclusion
 Each of the arguments discussed herein will likely be 
addressed in the Seventh Circuit’s decision in the pending 
appeal, and that decision might have a major effect on chap-
ter 13 practice.  abi

19 Id. at 705.
20 Id. at 707 (“If a debtor’s car remains in the hands of a creditor, it could hamper the debtor from either 

attending or finding work, which is crucial for garnering the funds necessary to pay off his debts.”).
21 See In re Yates, 332 B.R. at 5 (“As a practical matter, there is little difference between a creditor who 

obtains property of the estate before bankruptcy is filed, or after bankruptcy is filed.”).

22 Fed. R. Civ. P. 4001 (a) (2), providing for ex parte stay relief under § 362 (d).
23 See Hall, 502 B.R. at 660 (“If immediate turnover were required, an accident might result in the collateral 

being destroyed, with no insurance proceeds recovered, and the lien being rendered worthless.”).
24 Annulment is one of the forms of stay relief authorized by § 362 (d), and its effect of retroactive validation 

is well recognized. See, e.g., In re Siciliano, 13 F.3d 748, 751 (3d Cir. 1994) (“[I] nclusion of the word 
‘annulling’ in the statute ... indicates a legislative intent to apply certain types of relief retroactively and 
validate proceedings that would otherwise be void ab initio.”).

25 While adopting the majority interpretation of § 362 (a) (3), one court bluntly stated that it “takes the lack 
of insurance seriously and will not permit a debtor to obtain or retain possession of a vehicle that is not 
adequately insured.” Stephens v. Guaranteed Auto Inc. (In re Stephens), 495 B.R. 608, 615 (Bankr. N.D. 
Ga. 2013). Another court, though otherwise accepting the minority interpretation of § 362 (a) (3), upheld 
the district’s practice of finding a violation of the automatic stay by a creditor that refuses to return a 
seized vehicle, but only after the debtor produces proof of insurance. In re Denby-Peterson, 576 B.R. 66, 
81-82 (Bankr. D.N.J. 2017).
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