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Consumer bankruptcy was designed to pro-
vide a “new opportunity in life and a clear 
field for future effort.”1 In addition to eras-

ing unsecured debt and stopping wage garnishment, 
chapter 7 increases debtors’ employment outcomes 
by 12 percent,2 and often improves access to credit 
after discharge.3 In short, the fresh start is a power-
ful poverty-fighting tool.
 However, over the last decade, chapter 7’s fresh 
start has become steadily less accessible for low-
income Americans. Since the financial crisis, the 
number of individual chapter 7 filings has steadily 
decreased.4 While many factors account for this 
drop, one of the most significant factors is also 
among the least discussed: the rising cost of filing. 
Since 2005, added regulations have significantly 
increased the costs of providing legal services to 
chapter 7 debtors. In many markets, the cost of filing 
has more than doubled, putting a chapter 7 discharge 
outside the reach of many low-income debtors.5

 Debtors who cannot afford a chapter 7 attorney 
might file a deficient pro se petition, fall prey to 
an unscrupulous bankruptcy petition preparer, or 
file a “no-money-down” chapter 13 case that is (in 
some jurisdictions) likely to be dismissed without 
any lasting debt relief. Lacking funds for the filing 
and attorney fees, these financially stressed debtors 
might not be able to file at all in some cases. In turn, 
they suffer from the lack of housing, food and basic 
utilities that often accompany severe debt.
 Attorneys’ fees are only likely to increase in the 
coming years, leading to a worsening of the prob-
lem. While the goal of finding a pro bono attorney 
to represent indigent debtors is laudable, history has 
shown that there are never enough pro bono attor-
neys to meet the demand. In this article, the cur-
rent “too broke for a fresh start” problem will be 
discussed, and two experiments to increase access 
to chapter 7 using technology, electronic self-repre-
sentation and online legal aid will be explored. 
 
The Rising Costs of Chapter 7
 In 2005, Congress passed the Bankruptcy 
Abuse Prevention and Consumer Protection Act 

(BAPCPA), which made a number of changes 
to bankruptcy law that were intended to prevent 
abuse of the bankruptcy system. Under BAPCPA, 
Congress significantly increased the amount of docu-
mentation that a debtor must provide their trustee 
to obtain a discharge, imposed personal liability on 
debtors’ counsel for the accuracy of a debtor’s bank-
ruptcy forms, and required debtors to attend paid 
financial counseling sessions before and after filing 
in order to obtain a discharge (among other things).6

 These new requirements significantly increased 
the cost of providing chapter 7 representation.7 
Obtaining financial documents from debtors and 
fact-checking the provided information are both a 
challenging and time-consuming process. Because 
attorneys “have nothing to sell besides their time,” 
the cost of the additional time incurred was neces-
sarily passed on to debtors, as was the cost of the 
new bankruptcy courses. 
 As a result, between 2003 and 2009, the national 
mean attorneys’ fee in no-asset chapter 7 cases increased 
48 percent from $654 to $968.8 This increase is likely 
underestimated for 2018, as the cost of chapter 7 now 
often reaches $2,000 in some markets. This rise in fil-
ing costs has priced many debtors out of the bankruptcy 
system and, in the view of some scholars, has generated 
a permanent drop in the chapter 7 filing rate.9

Consequences of Increased Costs
 Low-income debtors who cannot afford to pay 
chapter 7 attorneys’ fees up front often face one 
of four negative outcomes: (1) remaining stuck in 
debt outside bankruptcy protection; (2) filing defi-
cient pro se petitions; (3) falling prey to fraudulent 
petition-preparers; or (4) filing a no-money-down 
chapter 13 case that is likely to result in dismissal 
without any lasting debt relief. 

Living in Debt
 The most common approach to the unafford-
ability of chapter 7 is simply “doing nothing.” This 
approach avoids the cost of attorneys’ and court 
fees, but is not without other costs. Debtors who 
need a fresh start but live outside bankruptcy protec-
tion often go without health care, food and utilities, 
and lose homes and other property.10 
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 The costs of remaining in debt are not just financial. 
Research indicates that living in a state of financial scarcity 
impedes the ability to lead a productive life because simply 
determining how one will survive day to day depletes mental 
resources for dealing with anything else, including one’s job.11 

Deficient Pro Se Petitions
 Many debtors who cannot afford chapter 7 counsel attempt 
to file pro se by downloading forms from court websites and 
completing them on their own. The results are often poor, 
with missing forms, “chicken-scratch” schedules and incom-
plete creditor-counseling courses. These and other mistakes 
often lead to cases being dismissed for routine mistakes that 
could have been easily avoided with the assistance of counsel. 

Unscrupulous Petition-Preparers
 Steep attorney and court fees for chapter 7 also lead 
many debtors to bankruptcy petition-preparers, who prom-
ise a fresh start at rock-bottom prices. Although there are 
many competent petition-preparers,12 too many provide debt-
ors with inaccurate and incomplete schedules. Pro Publica 
recently documented an industry of petition-preparers in Los 
Angeles who violate bankruptcy law regulations and skirt 
enforcement by having multiple related individuals acquire a 
fractional interest in a property subject to foreclosure before 
filing a chapter 13 case for each individual, thereby delaying 
the foreclosure process for days or months.13 
 Bankruptcy courts in other parts of the nation with 
high numbers of pro se filings — such as Phoenix, Atlanta, 
Detroit and Milwaukee — also have similar fraud problems 
with unscrupulous petition-preparers who flout the unau-
thorized-practice-of-law rules and overcharge for their ser-
vices, particularly for minority and immigrant debtors.14 As 
Bankruptcy Judge Maureen A. Tighe (C.D. Cal.; Woodland 
Hills) told Pro Publica, “There are all these people [who] 
need the relief of the bankruptcy system, who can’t afford it. 
And they fall prey to these fraudster [petition-preparers]. If 
we had adequate access to our legal system, there would not 
be this wonderful ripe field for picking by the fraud artists.”15

 
No-Money-Down Chapter 13s 
 Lastly, many debtors who are unable to afford chapter 7 
end up filing a no-money-down chapter 13 case that is likely 
to face dismissal without lasting debt relief. Data from a 
national study suggests that these filers pay $2,000 more and 
have their cases dismissed at a rate 18 times higher than if 
they had filed chapter 7.16 
 This problem is particularly prevalent among one segment 
of U.S. debtors: According to public data, low-income African-
Americans in the South are far less likely to attain lasting debt 

relief from bankruptcy because steep up-front chapter 7 fees 
force them to choose chapter 13 plans that are ultimately more 
expensive and far more likely to fail.17 Specifically, the odds of 
African-American debtors choosing chapter 13 instead of chap-
ter 7 were more than twice as high as for Caucasian debtors with 
a similar financial profile.18 Once they chose chapter 13, the odds 
of their cases ending in dismissal were about 50 percent higher.19 
 Once these debtors’ cases are dismissed and they leave 
chapter 13 protection, they are often in a far worse financial 
position. The interest on their debt continues to compound, so 
they wind up paying the costs of bankruptcy anyway — attor-
ney and court fees and a seven-year flag on their credit report — 
without receiving the main benefit of bankruptcy: a fresh start. 

Potential Improvements
 Given the severity of the current access problem, we must 
consider new approaches to make chapter 7 more accessible. 
The bad news is that there is no quick fix. All approaches 
must be balanced with the need to protect debtors who do 
file. However, there is good news: There are experiments 
that can be quickly implemented and tested to measure their 
efficacy. Two such experiments are electronic self-represen-
tation (eSR) and online legal aid. 
 
Electronic Self-Representation
 To improve access to chapter 7 for low-income filers, the 
Administrative Office of the U.S. Courts is piloting an eSR 
system in the U.S. Bankruptcy Courts for the Central District 
of California, District of New Jersey and District of New 
Mexico.20 This is a free online tool to help individuals com-
plete a chapter 7 petition upon deciding to file for bankruptcy 
without an attorney. Similar to “Turbotax for bankruptcy,” 
eSR allows debtors to answer questions that complete all 
relevant bankruptcy forms. There are helpful prompts and 
definitions, as well as the ability to save the document online 
for review with an attorney at a self-help desk or finish filling 
out as time allows. The debtor is allowed to file electroni-
cally, although local forms and payment must be dropped off 
by the debtor in person at the courthouse. 
 Critics of eSR note that in making a simple online filing 
system available, the bankruptcy courts using it might be 
seen as endorsing self-representation and encouraging debt-
ors to undertake significant legal decisions without counsel.21 
However, bankruptcy court websites using eSR repeatedly 
warn debtors of the risks of pro se filings and the need for 
representation by counsel where feasible.22 According to the 
most recent data available in the Central District California, 
81.5 percent of eSR debtors have received a chapter 7 dis-
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charge.23 This discharge rate is significantly better than that 
of pro se chapter 7 filings undertaken without the benefit of 
eSR.24 In addition, eSR will be rolled out to all bankruptcy 
courts using the NextGen system over the next few years, 
allowing for the measure of its efficacy and efficiency. 
 
Online Legal Aid
 Brick-and-mortar legal-aid organizations have long 
provided free legal assistance to low-income Americans. 
However, their resources are limited and most cannot pro-
vide bankruptcy assistance in significant volumes.
 In 2016, the nonprofit Upsolve was founded out of 
Harvard Law’s Access to Justice Lab to remedy this prob-
lem. Upsolve is an online legal aid organization that provides 
chapter 7 assistance for low-income debtors who need a fresh 
start but cannot afford counsel. This service was designed 
with input from an advisory board of leading bankruptcy aca-
demics, judges, trustees and practitioners. Similar to eSR, 
Upsolve is free, thanks to federal funding from the Legal 
Services Corp. (LSC).25 
 To start the process, debtors are screened online or by 
Upsolve’s network of brick-and-mortar legal-aid organi-
zations across the U.S. Once qualified, debtors enter their 
financial information and upload financial documents on 
Upsolve’s website. The website asks debtors a series of ques-
tions using plain language and visual depictions of complex 
concepts. These approaches were originally designed by 
Profs. Lois R. Lupica of the University of Maine School 
of Law (who served as ABI’s Resident Scholar in the fall of 
2014), D. James Greiner of Harvard Law School and Dalié 
Jiménez of the University of California-Irvine School of 
Law (a 2018 ABI “40 Under 40” honoree) in connection 
with the Financial Distress Research Project.26 
 Next, Upsolve attorneys review the resulting bankruptcy 
forms for accuracy and reach out to the debtor with questions 
before the debtor files pro se by bringing the forms to the 
courthouse. Their cases are then tracked on PACER after the 
filing, and debtors are assisted with amendments and other 
support when necessary. 
 By using technology and allowing for remote access, 
Upsolve can help traditional brick-and-mortar legal-aid 
offices expand their service capacities. During 2018, Upsolve 
assisted more than 300 chapter 7 debtors with a 98 percent 
discharge rate, which compares favorably to the national 
chapter 7 discharge rate of 96 percent.27 Upsolve has been 

recognized by the American Bar Association as a top tool for 
improving access to justice.28

 Although Upsolve offers an advantage over eSR’s pure 
pro se model in the form of attorney review, it has a far 
more limited service capacity than eSR. Most significantly, 
Upsolve can only serve low-income debtors who cannot 
afford an attorney, and its policy is that if one can afford an 
attorney, one should be obtained. In addition, Upsolve cur-
rently cannot serve debtors who require joint filings, own 
real estate or expensive cars, are seeking to discharge stu-
dent loan debt, or have other complicating factors requir-
ing full representation. 
 
Too Broke for a Fresh Start
 Since BAPCPA, the cost of counsel for a routine chap-
ter 7 case has increased beyond the reach of many people to 
pay for it.29 As a result, many low-income Americans, partic-
ularly financially vulnerable minority communities, remain 
trapped in debt because they cannot access chapter 7.30 There 
is no reason to believe that this access problem will improve 
in the future; in fact, just the opposite would appear to be true 
as bankruptcy attorneys’ fees must keep pace with those in 
other areas of the law.
 This crisis of being “too broke for a fresh start” has sig-
nificant implications on public confidence in the bankruptcy 
system. Chapter 7 is “a worthless solution if you can’t pay 
because you don’t have money,” according to one debtor 
in Indiana. “It’s a sad realization that the legal system isn’t 
there for us.”31 Put differently, the bankruptcy courts risk los-
ing their legitimacy in the eyes of the public when chapter 7 
can only be meaningfully accessed by debtors with money.
 There are no easy answers to this access crisis. Good 
attorneys must be paid for their time, and efforts to expand 
the access for the truly broke must also ensure that debtors 
who do file have the help they need. However, these chal-
lenges should not stop us from experimenting with new 
approaches to improve access. 
 The approaches outlined in this article — and others 
not discussed here32 — deserve to be tested with data so we 
can see what works for those who cannot afford counsel. As 
stewards of the bankruptcy system, we have an obligation to 
find a better path forward for low-income debtors.  abi
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