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Editor’s  Note:  For more  on  involuntary 
bankruptcy, see p. 22.

Involuntary bankruptcy petitions can be a trap for 
an unwary creditor.2 The recent case of Koffee 
Kup Bakery, Inc. perfectly exemplifies the pit-

falls in the involuntary process.3

The Case
 On Aug. 21, 2021, Lily Transportation Corp., 
Bernardino’s Bakery Inc., Ryder Truck Rental Inc. 
and Hillcrest Foods Inc. (collectively, the “peti-
tioning creditors”) filed an involuntary bankruptcy 
petition against Koffee Kup. It was later dismissed 
by the U.S. Bankruptcy Court for the District of 
Vermont in In re Koffee Kup Bakery Inc.4 The 
court’s decision dismissing the involuntary bank-
ruptcy petition against Koffee Kup turns on and 
clarified murky and developing case law on what 
exactly constitutes a “separate transaction” for the 
purposes of determining whether creditors are eli-
gible to bring an involuntary petition against an 
alleged debtor when a bona fide dispute exists on a 
portion of the petitioning creditors’ claims. 

Background
 Koffee Kup Bakery Inc. closed its doors in late 
April 2021. In May 2021, it entered a Vermont Superior 
Court receivership. Via the receivership process, sub-
stantially all of Koffee Kup’s assets were liquidated 
and the process began to pay back creditors, negoti-
ate with unsecured creditors and wind up its business 
affairs, including, among other things, running final 
payroll and attempting to pay out accrued employee 

paid time off. When the petitioning creditors filed an 
involuntary bankruptcy petition in August 2021, the 
state court receivership proceeding was stayed and the 
involuntary bankruptcy process ensued.

The Dispute
 Koffee Kup and its state court-appointed disso-
lution receiver opposed the involuntary bankruptcy 
petition. Both Koffee Kup and the receiver argued 
at trial that there was a bona fide dispute as to the 
amount of the claims asserted by Lily and Ryder, 
and because a dispute existed on two out of the four 
petitioning creditors’ claims, the petitioning credi-
tors did not meet the statutory creditor-numerosity 
requirement and thus were not eligible to bring the 
involuntary petition. 
 Lily’s claim for unpaid invoices included an 
asterisk that indicated that Lily reserved the right 
to increase the amount of its claim based on alleged 
wrongful contract termination by Koffee Kup. 
Both Koffee Kup and the receiver disputed Lily’s 
reserved-claim asterisk. 
 As to Ryder, Koffee Kup and the receiver dis-
puted a portion of Ryder’s claim for unpaid invoices 
that incorporated “Schedule A” damages that, Ryder 
alleged, required Koffee Kup to buy all vehicles 
currently under lease. Over the course of a two-day 
bench trial, the petitioning creditors argued that 
even if there was a bona fide dispute as to those 
portions of Ryder’s and Lily’s claims, they were 
“separate transactions” and could be severed from 
the rest of their claims, preserving the undisputed 
parts of their claims and keeping Lily and Ryder in 
as creditors in the involuntary bankruptcy.

Key Issues
 Central to the court’s ruling, and key to clarifi-
cation of case law, was whether the “asterisk” and 
“Schedule A” portions of Lily’s and Ryder’s claims 
constituted separate transactions from their underly-
ing claims for unpaid invoices, or whether they were 
all the same transaction. If separate, then Koffee 
Kup and the receiver’s dispute as to those portions 
of Lily’s and Ryder’s claim would not undermine 
their eligibility to bring the involuntary petition 
under 11 U.S.C. § 303 (b) (1) as creditors with undis-
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1 The authors represented Koffee Kup Bakery Inc. in the case discussed in this article.
2 The controlling section of the Bankruptcy Code at 11 U.S.C. § 303 (b) (1) provides, in rel-

evant part:
(b) An involuntary case against a person is commenced by the filing with the 

bankruptcy court of a petition under chapter 7 ... of this title — 
(1) by three or more entities, each of which is ... a holder of a claim against 

such person that is not ... the subject of a bona fide dispute as to liabil-
ity or amount  ... if such noncontingent, undisputed claims aggregate 
at least $18,600 [originally “10,000,” adjusted effective April  1, 2022] 
more than the value of any lien on property of the debtor securing such 
claims held by the holders of such claims.

3 Just 0.000397 percent of all bankruptcies filed in 2020 were commenced via involuntary 
petition. See “U.S. Bankruptcy Courts  — Voluntary and Involuntary Bankruptcy Cases 
Filed, by Chapter of the Bankruptcy Code, During the 12-Month Periods Ending June 30, 
1990, and September 30, 1995, Through 2020,” available at uscourts.gov/sites/default/
files/data_tables/jff_7.2_0930.2020.pdf (last visited March 21, 2022).

4 No. 21-10168, 2022 WL 141516 (Bankr. D. Vt. Jan. 14, 2022).
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puted claims.5 If those portions arose out of a single transac-
tion, however, then a dispute as to a portion of Lily’s and 
Ryder’s claims would be a bona fide dispute for 11 U.S.C. 
§ 303 (b) (1) eligibility purposes. Consequently, a dispute as 
to Lily’s and Ryder’s claim would mean that there were not 
enough eligible petitioning creditors to move forward with 
the involuntary petition; at least three were required. 

The Court’s Ruling
 The court first acknowledged a split among courts on 
whether a dispute on a claim asserted in an involuntary bank-
ruptcy petition must reduce the claim below the jurisdictional 
threshold amount ($16,750 at the time of the court’s ruling) 
to disqualify a petitioning creditor’s claim or if a dispute as 
to any amount of the petitioning creditor’s claim is sufficient 
to disqualify a petitioning creditor under § 303 (b). Relying 
on and agreeing with the First, Fifth and Ninth Circuits, as 
well as other appellate and district courts,6 the court found 
that a dispute as to any portion of the claim, regardless of 
whether the claim was reduced below the jurisdictional 
threshold, is a dispute as to the amount of the claim. 

 As to whether Lily’s “asterisk” or Ryder’s “Schedule A” 
damages constituted “separate transactions,” the court ulti-
mately found that they did not. The court determined that the 
entire “asterisk” portion of Lily’s claim was tied directly to 
the same agreement as the unpaid invoices and therefore did 
not constitute a separate transaction. 
 Similarly, the court found that Ryder’s “Schedule A” 
damages did not constitute a separate transaction because 
both the unpaid invoices and the “Schedule A” damages 
were driven by and incorporated in the underlying agreement 
with Koffee Kup. In addition to ruling against the petitioning 
creditors on jurisdictional grounds, the court also found rea-
son to abstain from hearing the involuntary petition because 
a well-advanced state court receivership proceeding was 
well underway. 

Conclusion
 Given the infrequency of involuntary bankruptcy 
proceedings, the court’s ruling in Koffee Kup explores 
and clarifies issues rarely addressed in the bankruptcy 
realm. The court’s ruling also sets forth a new standard 
in Vermont and likely elsewhere in the Second Circuit on 
how to analyze disputes concerning a portion of a claim 
asserted by creditors in an involuntary bankruptcy peti-
tion, and whether that portion constitutes a “separate 
transaction.”  abi

5 In re Manolo Blahnik USA Ltd., 619 B.R. 81 (Bankr. S.D.N.Y. 2020) (finding that two separate purchase 
orders created two separate transactions where one transaction was disputed and other was not; peti-
tioning creditor retained eligibility because there was undisputed claim based on separate transaction).

6 Fustolo v. 50 Thomas Patton Drive LLC, 816 F.3d 1 (1st Cir. 2016); Credit Union Liquidity Servs. LLC v. 
Green Hills Dev. Co. LLC (In re Green Hills Dev. Co. LLC), 741 F.3d 651 (5th Cir. 2014); State Dep’t of 
Revenue v. Blixseth, 942 F.3d 1185 (9th Cir. 2019); In re Mt. Dairies Inc., 372 B.R. 623 (Bankr. S.D.N.Y. 
2007); In re Manolo Blahnik USA Ltd., 619 B.R. 81 (Bankr. S.D.N.Y. 2020).
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