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Substantive Consolidation Approved 
for Voting and Distribution Purposes

The debtors in ADPT DFW Holdings LLC1 
were comprised of 140 entities engaged in 
the business of operating five hospitals and 

99 free-standing emergency rooms throughout the 
U.S. At issue was whether the bankruptcy court 
could confirm the debtors’ joint plan, which would 
substantively consolidate the 140 entities for vot-
ing and plan-distribution purposes, even though the 
reorganized debtors intended to maintain their cor-
porate separateness following confirmation. Hon. 
Stacey G. C. Jernigan of the U.S. Bankruptcy 
Court for the Northern District of Texas approved 
the plan, including the proposed substantive con-
solidation of the 140 debtors.
 In so ruling, the court reiterated that “substan-
tive consolidation” is a judicially created doctrine 
grounded in principles of equity. While many 
courts have utilized various iterations of similar 
multi-factored tests, the court relied principally on 
two decisions from the Second and Third Circuits, 
which reduced the multi-factored standard down to 
two critical elements. Under the Second Circuit’s 
Augie/Restivo standard, substantive consolidation 
can be approved if (1) the creditors dealt with the 
entities as a single economic unit and did not rely 
on their separate identities in extending credit, or 
(2) the affairs of the debtors are so entangled that 
consolidation would benefit all creditors.2 Similarly, 
under the Third Circuit’s more recent Owens 
Corning standard, consolidation can be approved if 
(1) pre-petition, the debtors disregarded separate-
ness so significantly that their creditors relied on the 
breakdown of entity borders and treated them as one 
legal entity, or (2) post-petition, the debtors’ assets 
and liabilities are so scrambled that separating them 
would be prohibitive and hurt all creditors.3 
 Turning to the record presented, the court noted 
that the overwhelming and uncontroverted evidence 
showed that substantially all creditors viewed the 
140-entity debtor enterprise as a single economic 
unit. Of the 140 entities, 80 were borrowers on the 
pre-petition senior secured loan facility, while the 
other 60 either had limited or effectively no assets 
or operations. Post-petition, all 140 entities were 
liable under the post-petition debtor-in-possession 
facility. The court was persuaded by the uncontro-
verted evidence that “the liabilities and contracts of 
the Debtors were ‘a tangled mess’ to try to unsort,” 
and concluded that “separating the Debtors would 

be prohibitive and [would] hurt all creditors.” 
Moreover, the court noted that “[t] here was no evi-
dence of prejudice to any particular creditor. None 
whatsoever.” Finally, the court explained that it was 
irrelevant that the debtors only proposed consolida-
tion for plan purposes, noting that “[n] o reported 
cases have singled this out as a special circumstance 
that would impact either negatively or positively the 
substantive-consolidation analysis.” Thus, based on 
the extensive record supporting the Augie/Restivo 
and Owens Corning factors, the court concluded 
that substantive consolidation was appropriate, even 
if only for plan-voting and distribution purposes. 
 
Bankruptcy Filing Fees Advanced 
by Debtor’s Counsel Not 
Reimbursable Post-Petition
 In In re Riley,4 Hon. John W. Kolwe of the 
U.S. Bankruptcy Court for the Western District 
of Louisiana considered whether the chapter 13 
debtor’s prebankruptcy filing and credit counseling 
fees were reimbursable as § 503 (b) costs in order to 
preserve the estate, or § 330 (a) actual and reason-
able expenses. The issue arose in the context of the 
debtor’s chapter 13 plan confirmation. 
 Debtor’s counsel offered his clients a “no down 
payment” chapter 13, where he would pay his cli-
ents’ filing fees and credit-counseling fees. Then, 
post-petition, counsel sought to be paid a standard 
“no-look” fee for the chapter 13 case, in addition to 
reimbursement of the $367 advanced for filing and 
creditor-counseling fees. 
 Judge Kolwe denied the additional expenses as 
part of the “no-look” fee for two reasons. First, the 
court held that the advances were not reimbursable 
as “actual, necessary costs of preserving the estate” 
under § 503 (b) (1) (A) because the filing and credit-
counseling fees were incurred pre-petition as a con-
dition precedent to the debtor-clients being able to 
file their respective cases. The court concluded that 
these pre-petition advances “were made to fulfill 
obligations of the Debtor personally, not obligations 
of her estate.” 
 Second, the court was unpersuaded that such 
expenses could be reimbursable under § 330 (a) as 
a necessary expense incurred by the debtor’s pro-
fessional. The court noted that § 330 (a) (4) (B) was 
added to the Bankruptcy Code in 1994 as part of the 
Bankruptcy Reform Act, following Lamie. Under 
that provision, a court is only authorized to pay a 
chapter 13 attorney “compensation” without a spe-
cific provision authorizing expenses. The court con-
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1 2017 Bankr. LEXIS 3326 (Bankr. N.D. Tex. Sept. 29, 2017).
2 See In re Augie/Restivo Baking Co. Ltd., 860 F.2d 515 (2d Cir. 1988). 
3 See In re Owens Corning, 419 F.3d 195, 211 (3d Cir. 2005). 4 2017 Bankr. LEXIS 3299 (Bankr. W.D. La. Sept. 29, 2017).



cluded that this provision, when read in conjunction with the 
local standing order authorizing a “no-look” fee for chap-
ter 13 professionals, does not authorize counsel to include 
expense advances as part of its compensation under §330 (a). 
Accordingly, the court denied counsel’s request for reim-
bursement of these expenses. 
 
Miscellaneous
 • In re Xenon Anesthesia of Tex., 2017 U.S. App. LEXIS 
20167 (5th Cir. Oct. 16, 2017) (court affirmed dismissal of 
a claim objection due to lack of standing; former equity-
holder transferred his interests in the debtor to comply with 
prebankruptcy state court judgment; upon transferring his 
equity interests, former owner also withdrew his proof of 
claim, but then objected to another creditor’s proof of claim; 
claimant moved to dismiss, which bankruptcy court granted; 
Fifth Circuit affirmed, concluding that res judicata barred re-
litigation of validity of purchase agreement, and that without 
enforceable claim or equity interest, former owner was no 
longer “party-in-interest” with standing to object to claims);
 • Rosenfeld v. Rosenfeld (In re Rosenfeld), 2017 U.S. 
App. LEXIS 19649, 2017 WL 4461037 (6th Cir. Oct. 6, 
2017) (ex-husband sued to deny ex-wife’s discharge under 
§ 727 (a), arguing that she was using bankruptcy system to 
avoid contempt judgment from state court; Sixth Circuit 
affirmed dismissal of dischargeability complaint, stating that 
“[e] ven if Amy owed debts to Joel, if those debts were non-
dischargeable (as the bankruptcy court held that they would 
be under 11 U.S.C. § 523 [(a) (15)], a conclusion that Joel 
does not now challenge), then Joel has no personal stake in 
whether Amy receives a discharge in bankruptcy.... Joel’s 
claim that creditors at large, the federal judiciary, or the 
American people have an interest in denying Amy a dis-
charge is a hornbook example of a generalized grievance”);
 • In re Millennium Lab Holdings II LLC, 2017 Bankr. 
LEXIS 3419 (Bankr. D. Del. Oct. 3, 2017) (after approving 

third-party releases as essential part of confirmed chapter 11 
plan, certain creditors appealed; district court remanded for 
ruling on constitutional authority; bankruptcy court conclud-
ed that it had both statutory authority to confirm a chapter 
11 plan and constitutional authority to approve third-party 
releases as essential components of that plan; in so ruling, 
court relied on several post-Stern decisions, including (but 
not limited to) In re Lazy Days’ RV Center Inc., 724 F.3d 418 
(3d Cir. 2013), where Third Circuit recognized constitutional 
authority to enter orders on quintessential bankruptcy mat-
ters, even where those orders directly or indirectly impact 
Stern-like state court actions; in this case, bankruptcy court 
held that Stern did not prevent it from entering final con-
firmation order on plan that released claimants’ third-party 
RICO claims against nondebtor entities);
 • In re John Q. Hammons Fall 2006 LLC, 2017 Bankr. 
LEXIS 3565 (Bankr. D. Kan. Oct. 13, 2017) (despite bank-
ruptcy case being filed on eve of state court trial, bankruptcy 
court denied plaintiff’s motion for relief from automatic 
stay, concluding that because debtor had rejected contract 
under dispute in state court, plaintiff’s primary claim in state 
court — specific performance — was no longer available 
as remedy in state court; because all other Curtis factors 
weighed in favor of administering the claims through bank-
ruptcy court, court denied motion); and
 • In re Mendiola, 2017 Bankr. LEXIS 3127 (Bankr. E.D. 
Wis. Sept. 15, 2017) (court granted extraordinary relief under 
§§ 362 (d) (4) and 1307 (c), concluding that serial bankruptcy 
filer who had filed six chapter 13 cases in six years was using 
bankruptcy as a “scheme” to hinder or delay creditor collec-
tion efforts (all six cases were dismissed shortly after filing 
due to debtor’s failure to make plan payments); as a result 
of serial filing “scheme,” court lifted the stay and held that 
there would be no stay against enforcement of property for a 
period of two years; court then dismissed case with prejudice 
to debtor’s ability to refile for period of 180 days).  abi
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