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This article shares a few approaches that 
the Office of the Texas Attorney General 
Bankruptcy Regulatory Section (the “OAG”) 

has successfully employed over the past 10 years 
in scores of health care business bankruptcies 
to reduce the costs associated with a patient care 
ombudsman (PCO) while simultaneously ensuring 
that the PCO’s important work is not compromised. 
Parties can adopt and implement any of these cost-
saving measures by submitting a supplemental order 
to the initial order appointing the PCO (e.g., styled 
as a “Supplemental Order in Aid of Appointment of 
Patient Care Ombudsman”).
 When a “health care business,” as defined in 
§ 101 (27A), files for relief under the Bankruptcy 
Code, courts appoint a PCO “to monitor the qual-
ity of patient care and to represent the interests of 
the patients,” unless the court finds the appointment 
to be unnecessary under the facts of the specific 
case.2 Despite the requirement that an appointment 
of a PCO should be the norm, the OAG has seen 
first-hand that debtors more often than not seek a 
determination that a PCO should not be appointed, 
and in doing so almost always argue that PCOs are 
both too expensive and that the debtor is already 
extensively regulated by governmental authorities. 
Congress knows that practically every health care 
business is highly regulated, so this argument to cir-
cumvent an appointment has not fared well in the 
courts. In addition, although the cost of a PCO is 
often a concern, such costs should not excuse a nec-
essary appointment or hamstring vital patient advo-
cacy. While a full response to the various objections 
that are often made to the appointment of a PCO is 
beyond the scope of this article, this article assumes 
that in a health care bankruptcy, a PCO should be, 
and has been, appointed. 

The Debtor Can File and Serve  
the PCO’s Report
 One approach that the OAG has utilized to help 
reduce the expense of the PCO, without compro-
mising the PCO’s effectiveness, has been to obtain 
from the bankruptcy court a supplemental order to 
the initial order directing the PCO’s appointment, 

which provides that the PCO will not employ coun-
sel3 to file his/her reports but will instead send his/
her reports to the U.S. Trustee, state regulator and 
debtor’s counsel. Pursuant to the supplemental 
order, debtor’s counsel is then obligated to e-file and 
serve the report within a reasonable amount of time.
 For example, in In re Hardeman County Hospital 
District,4 the debtor was a rural public hospital serving 
as the primary care and acute center for the local pop-
ulation of Quanah, Texas. The debtor was licensed 
for 24 beds, had seven to 10 inpatients per day and 
had an average of 28 outpatients per day.5 The debt-
or’s initial budget filed in support of its motion for 
secured financing projected two-month net revenues 
of approximately $900,000 and total expenses of 
approximately $1.1 million.6 The annualized payroll 
at the time of filing was approximately $3.6 million.7 
Based on such revenues (and considering that the 
debtor was losing money), the debtor would be hard-
pressed to pay for PCO’s counsel and simultaneously 
continue to provide quality care to patients. Because 
it was the community’s only primary care and acute 
care center, closing the main facility was not a palat-
able option. Despite such tight finances, a PCO was 
necessary and was properly appointed. 
 The debtor and OAG agreed on a supplemental 
order that mandated that instead of employing coun-
sel, the PCO was to send her reports to the debtor’s 
counsel, U.S. Trustee and state regulators; further, 
debtor’s counsel was ordered to e-file and serve the 
reports within two business days of receipt.8 The 
order was without prejudice to the PCO seeking to 
employ counsel in the future should the need arise.9 
The approach saved the estate significant money, 
and most importantly, the parties were able to 
ensure that the PCO could fulfill her § 333 obliga-
tions to patients. 
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3 Although some courts have permitted PCOs to employ counsel (see, e.g., In re Synergy 
Hematology-Oncology Med. Assocs. Inc., 433 B.R. 316 (Bankr. C.D. Cal. 2010); see also 
In re Renaissance Hosp.-Grand Prairie Inc., No. 08-43775-11, 2008 WL 5746904, at *8 
(Bankr. N.D. Tex. Dec. 31, 2008); see also In re Fairmont Gen. Hosp. Inc., et al., Case No. 
13-01054, Docket No. 317 (Bankr. N.D. W.Va. 2013)), the author is unaware of any case 
law requiring PCOs to employ counsel in all circumstances. Surely, prudence would sug-
gest that in some circumstances PCOs should refrain from employing counsel. 

4 In re Hardeman Cnty. Hosp. Dist. d/b/a Hardeman Cnty. Mem’l Hosp., Case No. 13-70103-
hdh9 (Bankr. N.D. Tex. 2013).

5 Declaration of Dave Clark in Support of Petition and First-Day Motions, In re Hardeman 
Cnty. Hosp. Dist. d/b/a Hardeman Cnty. Mem’l Hosp., Case No. 13-70103-hdh9 (Bankr. 
N.D. Tex. 2013) (Docket No. 9).

6 Debtor’s Emergency Motion for Approval of Agreement for Post-Petition Secured Credit 
and Adequate Protection, Exhibit D, In re Hardeman Cnty. Hosp. Dist. d/b/a Hardeman 
Cnty. Mem’l Hosp., Case No. 13-70103-hdh9 (Bankr. N.D. Tex. 2013) (Docket No. 4).

7 Declaration of Dave Clark, supra at 5.
8 Id. at Docket No. 62.
9 Id.



State Regulatory Agencies Can Bring 
Patient Care Issues to the Court’s 
Attention on PCO’s Behalf
 The PCO’s reporting requirements represent only one of 
the PCO’s duties. Occasionally, a PCO must also advocate on 
behalf of patients. Section 333 (b) (3) provides that if a PCO 
determines that patient care is significantly declining or has 
been materially compromised, the PCO shall “file with the 
court a motion or a written report, with notice to the parties 
in interest immediately upon making such determination.”10 
Absent creative engineering, the PCO would then be required 
to employ counsel in order to fulfill this portion of his/her duty, 
even if the PCO did not initially employ counsel. However, 
the same cost pressures that initially led the parties to find a 
way for the PCO to fulfill his/her reporting obligations without 
the need for employing counsel would likely still remain. 
 In Texas, the Bankruptcy Regulatory Section of the 
OAG has routinely informed PCOs that if they uncover an 
issue regarding declining patient care in the debtor’s facil-
ity, they can bring the issue to the OAG’s attention (or to 
the attention of the appropriate regulatory agency that the 
OAG is representing) and the OAG will, in turn, promptly 
bring the issue to the court’s attention. PCOs may be able 
to achieve great cost savings by taking such an approach 
if the PCO is operating in a state in which the state regula-
tory agencies have counsel that regularly appear in bank-
ruptcy court. Under this approach, the PCO can still have 
the matter addressed without employing counsel and feel 
confident in doing so. 
 Even if a PCO considers the employment of counsel to be 
necessary because of concerns about complying with bankrupt-
cy law and procedure, under the Health Insurance Portability 
and Accounting Act of 199611 and other privacy laws, a PCO 
is not required to have an open-ended engagement with his/her 
counsel and may wish to consider building a strong relation-
ship with the U.S. Trustee and the state regulatory agency in 
order to ensure that they are active and engaged in the case.

Debtor Can Possibly Self-Report on Certain 
Items in Order to Reduce PCO Costs 
 Pursuant to § 333 (b) (2), a PCO must prepare a report 
regarding the quality of patient care no less than every 60 
days,12 and the list of items that a PCO must consider can be 
quite extensive.13 One approach that the OAG has taken in 
several cases14 has been to have the debtor self-report every 

30 days in the form of a sworn affidavit filed with the court, 
regulators and the U.S. Trustee on certain objectively mea-
surable items such as patient census population, changes in 
staffing, mortality statistics, curtailments in supply by any 
vendor, etc. 
 In the majority of cases, such an approach is an effective 
cost-saving measure because the debtor’s veracity is usu-
ally not at issue. Self-reporting of certain objective criteria 
reduces the costs of the PCO because the PCO is not required 
to spend his/her time seeking data that the debtor could pro-
vide and likely already tracks.15 Further, such frequent self-
reporting ensures that the U.S. Trustee and state regulatory 
agencies are kept current on the debtor’s performance in the 
reported-on categories. Of course, a self-report cannot be 
used in lieu of conducting patient interviews, inspecting the 
facility and similar activities involving the PCO’s discretion. 
However, self-reporting is an effective cost-saving option 
that is available for debtors on a tight budget.

Further Ideas
 Parties may also wish to ensure that their supplemental 
order addresses when the PCO’s duties terminate (e.g., 
upon sale of the facility, the closing of the facility, or 
the effective date of the plan). This may seem intuitive, 
but often it is not and can unnecessarily cause a PCO to 
employ bankruptcy counsel just to ask the court to termi-
nate his/her appointment.
 If the debtor has multiple facilities that are at great dis-
tances from one another, the parties may wish to consider 
appointing a different PCO for each state or jurisdiction. This 
would reduce travel costs and also permit the expertise of the 
appointed PCOs to be more narrowly tailored to the needs of 
the particular facilities that they would cover.
 Pursuant to § 333 (a) (2) (B), the U.S. Trustee “may appoint 
the State Long-Term Care Ombudsman appointed under the 
Older Americans Act of 1965 for the State in which the case 
is pending to service as the [PCO].”16 Parties may wish to 
reach out to their respective state’s long-term care ombuds-
man to determine whether they are willing to serve as a PCO 
before hiring a private PCO. Long-term care ombudsmen 
will be substantially less expensive than private PCOs, yet 
can perform the same functions. Of course, this approach 
will not work in most cases, but the OAG has been able to 
successfully work with, and to represent, Texas’s long-term 
care ombudsman in the past.
 Parties may wish to consider including a provision in the 
supplemental order that provides the PCO with the authority 
to review confidential patient records. Although § 333 (c) (1) 
provides that a PCO must maintain patient information as 
confidential, it also provides that PCOs may not review con-
fidential patient records without a court order. Addressing 
this issue early in the PCO’s appointment will avoid the PCO 
having to employ counsel for what is a common occurrence 
in many health care bankruptcies.  abi

10 11 U.S.C. § 333(b)(3) (2012).
11 42 U.S.C. § 1320 (2012).
12 11 U.S.C. § 333(b)(2).
13 In preparing this report, PCOs may perform the following duties: (1) interview physicians, staff and 

patients; (2) review licensing reports; (3) review financial materials; (4) review reports prepared by state 
regulatory agencies; (5) review the accreditation of the health care professionals; (6) inspect the facility 
and equipment, including maintenance records and general upkeep; (7) inspect the facility’s medications 
and supplies; (8) review pending malpractice actions; (9) review patient complaints; (10) make observa-
tions regarding the facility’s ability to handle emergencies; (11) review the debtor’s policies concerning 
patient privacy and retention of medical records; (12) review the debtor’s performance-improvement 
plan; and (13) review the debtor’s internal quality control and risk-management systems. Andrew Troop 
and Joseph V. Zujkowski, “Issues Facing Patient Care Ombudsmen,” XXX ABI Journal 2, 18, 71-73, 
March 2011. In addition, PCOs may consider the total number of patients, changes in staffing, mortality 
statistics, changes in department budgets, communications regarding Medicare or Medicaid overpay-
ments, changes in patient admission criteria, curtailments in supply by any critical vendor and physician 
communications relating to adverse patient care issues.

14 See, e.g., In re W. 380 Family Care Facility d/b/a N. Tex. Cmty. Hosp. and Doctors’ Hosp., Case No. 
12-46274 (Bankr. N.D. Tex. 2012); see also In re Positive Health Mgmt., Case No. 08-31630, (Bankr. 
S.D. Tex. 2008) (Docket No. 46); see also In re Hardeman Cnty. Hosp. Dist. d/b/a Hardeman Cnty. Mem’l 
Hosp., Case No. 13-70103-hdh9 (Bankr. N.D. Tex. 2013) (Docket No. 62).

15 “Remember that time is money. He that can earn ten shillings a day by his labour, and goes abroad, or 
sits idle one half of that day, though he spends but sixpence during his diversion or idleness, it ought not 
to be reckoned the only expen [s]e; he hath really spent or thrown away five shillings besides.” Benjamin 
Franklin, “Advice to a Young Tradesman,” July 21, 1748, available at founders.archives.gov/documents/
Franklin/01-03-02-0130 (last visited March 24, 2015). Further, “Beware of little expenses; ‘A small leak 
will sink a great ship.’” Benjamin Franklin, The Way to Wealth 19-20 (Applewood Books ed., 1986).

16 11 U.S.C. § 333(a)(2)(B).
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