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In the wake of the recent recession, many 
states are facing decreasing tax revenues and 
tightening budgets. Consequently, states have 

sought out new revenue sources and stepped up 
enforcement and collection efforts. Under these 
circumstances, a deep-pocketed entity domiciled 
in a neighboring state may present a tempting 
target. However, constitutional limits exist on 
a state’s ability to reach across its borders to 
impose tax liability.
 The U.S. Bankruptcy Court for the District of 
Delaware recently discussed these limits in In re 
Washington Mutual Inc.1 and disallowed a claim 
asserted by the Oregon Department of Revenue 
(DOR) seeking to impose a corporate excise tax 
of approximately $29.3 million on the bankruptcy 
debtor, Washington Mutual Inc. The bankruptcy 
court found that an insufficient nexus existed 
between the debtor and the state of Oregon, and 
therefore disallowed the DOR’s claim as uncon-
stitutional pursuant to both the Due Process 
Clause of the Fourteenth Amendment and the 
Commerce Clause.

Background
 The debtor was a savings-and-loan holding 
company incorporated and domiciled in the state 
of Washington, and was the parent of Washington 
Mutual Bank. Washington Mutual Bank and certain 
of its subsidiaries conducted banking operations in 
Oregon during the relevant time period. The debtor 
itself, however, had never been registered to do 
business in Oregon2 and had “conducted no busi-
ness activity within or directed towards Oregon.”3

 After a 2008 audit, the DOR took the posi-
tion that the debtor and its subsidiaries were 
jointly and severally liable for corporate excise 
taxes, penalties and interest in the total amount 
of $29,381,722.91. Accordingly, the DOR filed 
a proof of claim in the debtor’s bankruptcy case 
for this sum, of which the DOR alleged that 
$27,298,903.58 was entitled to priority.
 The WMI Liquidating Trust, as successor to the 
debtor, objected on the grounds that the alleged tax 
was unconstitutional under both the Due Process 
and Commerce Clauses, in that the debtor did not 
possess the required nexus with the state of Oregon 

pursuant to applicable U.S. Supreme Court prece-
dent. The trust stressed that the debtor had conduct-
ed no business in Oregon, had neither owned nor 
operated any property in Oregon, and had received 
no operating revenue from any Oregon sources.
 The DOR, on the other hand, argued that the 
debtor should be considered to have been effec-
tively doing business in Oregon via its subsidiaries. 
The DOR pointed to the facts that the debtor had 
received dividend income from the subsidiaries and 
that the subsidiaries had utilized certain intellectual 
property owned by the debtor.

Applicability of Both the Due 
Process and Commerce Clauses
 The bankruptcy court began its analysis by stat-
ing that “[a] state’s power to tax a particular taxpay-
er is limited by both the Due Process and Commerce 
Clauses of the United States Constitution.”4 The 
court’s analysis was guided primarily by Quill 
Corp. v. North Dakota,5 in which the Supreme Court 
discussed the constitutional limits on a state’s abil-
ity to tax a nonresident and explained that in order 
to be deemed constitutional, a state’s asserted tax 
must pass muster under both the Due Process and 
Commerce Clauses. The Court in Quill explained 
the differences between the two clauses:

[T]he nexus requirements of the Due 
Process and Commerce Clauses are not 
identical. The two standards are animated 
by different constitutional concerns and 
policies. Due process centrally concerns 
the fundamental fairness of governmental 
activity. Thus, at the most general level, 
the due-process nexus analysis requires 
that we ask whether an individual’s con-
nections with a State are substantial enough 
to legitimate the State’s exercise of power 
over him. We have, therefore, often identi-
fied “notice” or “fair warning” as the ana-
lytic touchstone of [the] due-process nexus 
analysis. In contrast, the Commerce Clause 
and its nexus requirement are informed not 
so much by concerns about fairness for the 
individual defendant as by structural con-
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cerns about the effects of state regulation on the 
national economy.... Accordingly, we have ruled 
that that Clause prohibits discrimination against 
interstate commerce and bars state regulations that 
unduly burden interstate commerce.6

Due Process Clause
 The bankruptcy court first addressed the question of wheth-
er the DOR’s assertion of the tax violated the Due Process 
Clause. Citing to Quill and also to the Supreme Court’s semi-
nal opinion in International Shoe v. Washington,7 the bank-
ruptcy court described the standard as follows:

Due Process requires (1) “some minimum connection, 
between a state and the person, property or transac-
tion it seeks to tax,” and (2) that “income attributed to 
the State for tax purposes must be rationally related to 
values connected with the taxing State.” Due process 
is not satisfied unless, in addition to finding “mini-
mum contacts,” the court determines that the income 
a state seeks to tax relates to a benefit received from 
the state. The initial inquiry regarding due process, 
therefore, is “whether a defendant had minimum con-
tacts with the jurisdiction such that the maintenance 
of the suit does not offend traditional notions of fair 
play and substantial justice.”8

 The bankruptcy court found that the necessary connec-
tion between the debtor and the state of Oregon did not exist. 
First, the bankruptcy court held that a parent entity’s mere 
ownership of a subsidiary in a certain state does not consti-
tute a sufficient connection between the parent entity and the 
state to meet the “minimum contacts” threshold for purposes 
of the Due Process Clause. The bankruptcy court explained:

[T]he Court agrees with the Trust that the Due Process 
Clause bars enforcement of the Oregon tax because 
[the debtor] and WMB were separate legal entities 
and because [the debtor] conducted no business activ-
ity within or directed towards Oregon. [The debtor] 
was simply a parent-holding company that held stock 
in its subsidiaries. Its only source of income related 
to Oregon came from cash dividends from the WMB 
entities. Oregon is not seeking to tax [the debtor] 
on those dividends; rather, it is seeking to impose a 
corporate excise tax on [the debtor] for the income 
earned by its subsidiaries who were doing business in 
Oregon. In the absence of piercing the corporate veil, 
the Court finds no precedent that would allow Oregon 
to tax a nondomiciliary corporate parent (or share-
holder) for the separate income of its subsidiary.9

 In addition to the presence of the debtor’s subsidiaries 
in Oregon, the DOR also pointed to the fact that the sub-
sidiaries used, in their business operations, certain intel-
lectual property actually owned by the debtor. The court 
ruled that this fact was insufficient to establish the neces-
sary connection with the state of Oregon because the debt-
or itself received no benefit from its subsidiaries’ use of 
the intellectual property. The bankruptcy court explained, 
“In order to impute the use of the intellectual property 
by the subsidiary to the parent company for due-process 
purposes, the parent company must derive substantial 
revenues from that intellectual property.”10 Accordingly, 
the bankruptcy court held that the debtor did not have 
sufficient contacts with the state of Oregon to satisfy the 
requirements of the Due Process Clause.

Commerce Clause
 Although the DOR’s failure to pass muster under the Due 
Process Clause was fatal, the bankruptcy court went on to 
discuss, in the alternative, whether the DOR’s asserted tax 
met the applicable standards under the Commerce Clause. As 
the Supreme Court explained in Quill:

Article I, § 8, cl. 3 of the Constitution expressly autho-
rizes Congress to “regulate Commerce with foreign 
Nations, and among the several States.” It says noth-
ing about the protection of interstate commerce in the 
absence of any action by Congress. Nevertheless, as 
Justice Johnson suggested in his concurring opinion 
in Gibbons v. Ogden, the Commerce Clause is more 
than an affirmative grant of power; it has a negative 
sweep as well. The Clause, in Justice Stone’s phras-
ing, “by its own force” prohibits certain state actions 
that interfere with interstate commerce.11

 Regarding the application of the Commerce Clause, the 
bankruptcy court relied on Complete Auto Transit Inc. v. 
Brady12 as controlling. In Complete Auto, the Supreme Court 
set out the standard for determining whether a state’s asser-

6 Id. at 312.
7 326 U.S. 310, 316 (1945). The Quill opinion summarized International Shoe and its progeny, stating that 
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benefits of an economic market in the forum State, it may subject itself to the State’s in personam juris-
diction even if it has no physical presence in the State.” Quill, 504 U.S. at 298 (citing Burger King Corp. v. 
Rudzewicz, 471 U.S. 462 (1985)).

8 In re Wash. Mut. Inc., 2012 WL 6623678, at *3 (quoting Quill, 504 U.S. at 306-07; citing International 
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11 Quill, 504 U.S. at 309 (citing S.C. State Highway Dep’t v. Barnwell Bros. Inc., 303 U.S. 177, 185 (1938)).
12 430 U.S. 274 (1977).

[T]he “substantial-nexus” 
element of the Commerce 
Clause analysis applied by the 
bankruptcy court in Washington 
Mutual appears to require that a 
target of a state excise tax either 
have an actual physical presence 
in the state or, at least, derive 
direct profit from commercial 
activities in the state.
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tion of a tax against a nonresident violates the “negative” 
Commerce Clause. As the Quill opinion explained:

Under Complete Auto’s four-part test, we will sus-
tain a tax against a Commerce Clause challenge so 
long as the “tax (1) is applied to an activity with a 
substantial nexus with the taxing State, (2) is fairly 
apportioned, (3) does not discriminate against inter-
state commerce and (4) is fairly related to the ser-
vices provided by the State.”13

 The trust focused its objection exclusively on the 
“substantial nexus” element of the Complete Auto test. 
Accordingly, the bankruptcy court addressed only that ele-
ment. As the Supreme Court explained in Quill, “the sub-
stantial nexus requirement is not, like due process’s ‘mini-
mum contacts’ requirement, a proxy for notice, but rather 
a means for limiting state burdens on interstate commerce. 
Accordingly...a corporation may have the ‘minimum con-
tacts’ with a taxing State as required by the Due Process 
Clause, and yet lack the ‘substantial nexus’ with that State 
as required by the Commerce Clause.”14

 Importantly, the bankruptcy court explained that for 
Commerce Clause purposes, the “substantial-nexus” 
analysis “plainly means a greater presence, both qualita-
tively and quantitatively, than the minimum connection 
between a State and a taxpayer that would satisfy a due-
process inquiry.”15 Citing again to Quill, the bankruptcy 
court stated that “[t]he Supreme Court has made clear that 
substantial nexus requires far more than a slight presence 
in the taxing state.”16

 The trust argued that the debtor’s lack of physical pres-
ence in Oregon should lead inexorably to the conclusion that 
no “substantial nexus” existed between the debtor and the 
state. The bankruptcy court disagreed, explaining that under 
Supreme Court precedent, including Quill and National 
Bellas Hess Inc. v. Department of Revenue of Illinois,17 state 
sales and use taxes are unconstitutional if the target has no 
physical presence in the state. However, the tax that the DOR 
sought to assert was an excise tax, and no such bright-line 
rule exists for excise taxes. Consequently, the bankruptcy 
court held that an excise tax may still pass constitutional 
muster even where the target does not have an actual physi-
cal presence in the state.18

 In arguing that a “substantial nexus” existed for 
Commerce Clause purposes, the DOR again pointed to the 
fact that the subsidiaries conducted business in Oregon, paid 
dividends to the debtor and used the debtor’s intellectual 
property. The bankruptcy court disagreed with the DOR and 
held that these facts were insufficient to establish the requi-
site “substantial nexus.”
 Regarding intellectual property, the bankruptcy court 
explained, “[t]he majority of courts to address this issue, 

however, have found a substantial nexus for Commerce 
Clause purposes only when the intangible property itself 
generated income for the taxpayer.”19 Because the debtor 
itself had not received any direct income from the intellec-
tual property used by the subsidiaries, the bankruptcy court 
ruled that the subsidiaries’ use of such intellectual property 
did not create the requisite “substantial nexus” between the 
debtor and the state of Oregon.
 Likewise, the bankruptcy court ruled that the fact that 
the subsidiaries conducted business in Oregon and paid divi-
dends to the debtor was insufficient to establish a “substantial 
nexus.” The bankruptcy court explained:

Under Oregon’s analysis, any shareholder who 
receives thousands (or less) in dividends from a 
subsidiary would be responsible for potentially 
millions in taxes incurred by that subsidiary. Such 
a result would have devastating consequences to 
shareholders and to the United States’ economy 
where investments play a crucial role. The effect 
of finding a parent-holding company liable for 
the corporate excise tax of its subsidiaries merely 
because it allowed the free use of its trademarks 
and received a dividend would deeply burden 
interstate commerce. For these reasons, the Court 
concludes that [the debtor] did not have a sub-
stantial nexus with Oregon as required by the 
Commerce Clause.20

Conclusion
 It has been noted that the “substantial-nexus” prong of 
the Commerce Clause analysis appears to subsume the Due 
Process Clause analysis.21 The “substantial-nexus” test for 
Commerce Clause purposes requires a materially stronger 
connection between state and target than the Due Process 
Clause analysis. If a would-be taxpayer is so intertwined 
with a particular state that a “substantial nexus” exists for 
Commerce Clause purposes, that would-be taxpayer would 
almost certainly possess such contacts with the state that “the 
maintenance of the suit does not offend traditional notions of 
fair play and substantial justice.”22

 Whether viewed together with the Due Process Clause 
analysis or by itself, the “substantial-nexus” element of the 
Commerce Clause analysis applied by the bankruptcy court 
in Washington Mutual appears to require that a target of a 
state excise tax either have an actual physical presence in 
the state or, at least, derive direct profit from commercial 
activities in the state. In either instance, the target could be 
said to have received some benefit from the laws, services 
or resources of the state. The debtor had no such presence 
and derived no such direct profits, and so could not be made 
subject to Oregon excise taxes.  abi
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muster under Commerce Clause is also valid under Due Process.”). In a footnote in its Quill opinion, the 
Supreme Court suggested as much, but noted that the converse is not true; i.e., a tax may satisfy the 
“due-process” standard, but fail the Commerce Clause standard. See Quill, 504 U.S. at 313 n.7.

22 In re Wash. Mut. Inc., 2012 WL 6623678, at *3.
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