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Limitations on Avoiding Powers

Bankruptcy Safe Harbor Provisions Don't Protect Mere ‘Conduits'
BNA Snapshot

• Bankruptcy scholars agree with Seventh Circuit; sets up circuit split for Supreme Court review

• Decision encourages more bankruptcy forum shopping, law professor says

By Diane Davis

Aug. 1 — The safe harbor protection in Section 546(e) of the Bankruptcy Code doesn't protect
transfers made via a financial institution when that entity is merely a conduit, the Seventh Circuit
held July 28 ( FTI Consulting, Inc. v. Merit Mgmt. Grp., LP, 2016 BL 243677, 7th Cir., No.
15-3388, 7/28/16).

Chief Judge Diane P. Wood of the U.S. Court of Appeals for the Seventh Circuit reversed the
judgment of the district court and remanded the case for a determination on the merits.

Bankruptcy Code Section 546(e) provides a safe harbor for three types of transfers — margin payments, settlement
payments, and transfers in connection with certain types of contracts, according to Bloomberg Law: Bankruptcy Treatise, pt.
II, ch. 74 (D. Michael Lynn et al. eds., 2016).

The Second, Third, Sixth, Eighth, and Tenth Circuits apply the safe harbor when a financial institution is nothing more than a
conduit, but the Seventh Circuit rejected that approach and sided with the Eleventh Circuit in Munford v. Valuation Research
Corp. (In re Munford, Inc.) , 98 F.3d 604 (11th Cir.1996).

“We will not interpret the safe harbor so expansively that it covers any transaction involving securities that uses a financial
institution or other named entity as a conduit for funds,” the court said.

Two bankruptcy scholars told Bloomberg BNA that they agreed with the Seventh Circuit that there wouldn't be any “ripple
effects” in the financial markets as a result of this decision.

‘Real World' Statutory Interpretation

“I think the case is extremely significant and it is the right outcome,” Robert M. Fishman of Shaw Fishman Glantz & Towbin,
Chicago, told Bloomberg BNA July 29. Fishman is a member of the advisory board of Bloomberg BNA's Bankruptcy Law
Reporter.

“The court elected not to take the easy way out and say ‘unambiguous language, clear meaning,'” Fishman said. “It
recognized that the purpose of the statute was to protect particular parties to particular transactions, not every party to every
transaction that happened to utilize a bank in some way to facilitate a transaction (which means every party to every
transaction),” he said.

Right Result

“This is the right result,” because the Seventh Circuit looked to the policy behind Section 546(e), Associate Professor of Law
Samir Parikh, Lewis & Clark Law School, Portland, Ore., told Bloomberg BNA Aug. 1. The other courts looked at the statute,
and after determining that the language was unambiguous, they didn't look to the legislative history behind Section 546(e),
Parikh said. Parikh is an editor of Bloomberg Law: Bankruptcy Treatise.
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“The Seventh Circuit reasoned that since the financial institution ‘never acquired a beneficial interest in either the funds or the
shares,’ it was not a ‘transferee’ as that term is used in the Bankruptcy Code, and Section 546(e) was inapplicable,” Parikh
said. “That argument has been roundly criticized,” he said.

“With this ruling, the Seventh Circuit joins the Eleventh Circuit and presents a meaningful circuit split that will hopefully
encourage the Supreme Court to resolve the dispute,” Parikh said.

No ‘Ripple Effects.'

Fishman agreed with the Seventh Circuit that there wouldn't be any “ripple effects” in the financial markets as a result of this
decision. “The parties that Congress intended to protect in order to assure the stability of financial markets are still protected,”
Fishman told Bloomberg BNA. “Now, private parties, who were never intended to be protected by Congress, are outside of the
safe harbor,” he said.

“Section 546(e) was designed to protect system integrity,” Parikh told Bloomberg BNA. “But leveraged buyouts and other
similar transactions present no risk to the securities markets because courts are attempting to unwind a transaction after it has
successfully cleared,” he said.

“The debtor's formers shareholders are the only affected parties,” according to Parikh. “The securities clearing system is not
implicated and there is no risk that the insolvency of one firm will spread and threaten to collapse the securities industry,”
Parikh told Bloomberg BNA. “The policy basis supporting Section 546(e) persuaded the Seventh Circuit to exclude the
transaction at issue from protection,” Parikh said.

Lead to More Forum Shopping

“Circuit splits like this just encourage more forum shopping within a system that has almost no restrictions on the practice,”
according to Parikh.

According to Parikh, “forum shopping is rampant in bankruptcy.” “Many companies acquired through leveraged buyouts (LBO)
find themselves in bankruptcy,” and “more companies like them will follow,” he said. “For these companies, prior to filing, key
constituencies are going to determine in which district to file their case. Many of these constituencies are invariably former
shareholders (or affiliated with former shareholders) who seized a significant premium because of the LBO. You can bet they
are going to ensure that their case does not get filed in the Seventh or Eleventh Circuits,” Parikh said.

“Experienced bankruptcy attorneys are going to direct these cases into the Second Circuit (most likely the SDNY), which has
adopted an extremely broad reading of Section 546(e), and recently issued Deutsche Bank Trust Co. Ams. v. Large Private
Beneficial Owners (In re Tribune Co. Fraudulent Conveyance Litig. , 2016 BL 96098, 818 F.3d 98 (2d Cir.2016) (affirming
district court ruling that Section 546(e) barred bankruptcy trustee from avoiding allegedly fraudulent transfers and estate
creditors were not entitled to pursue state-law constructive fraudulent conveyance claim because such claims did not revert to
them),” Parikh said.

“I don't see a ripple effect through the financial markets from the ruling because sophisticated parties (and those are the only
ones with influence in the financial markets) who could be disadvantaged by this ruling will ensure they don't wind up in the
Seventh Circuit,” Parikh said. “I can't imagine financial institutions being overly concerned with this ruling because the money
is being disgorged from former shareholders,” he said.

Avoidable Transfers?

Debtor Valley View Downs, which owned a Pennsylvania racetrack, was competing with Bedford Downs for the last harness-
racing license in the state so they could operate a combination horse track and casino. Valley View and Bedford agreed to a
deal in which Valley View would acquire all Bedford shares in exchange for $55 million. The $55 million transfer was to take
place through escrow agent Citizens Bank of Pennsylvania. Valley View borrowed money from Credit Suisse and other
lenders to pay for the shares.

After the transfer, Valley View obtained the harness-racing license, but it didn't secure the gambling license, which ultimately
led it to file for Chapter 11 bankruptcy. Chapter 11 allows companies (or individuals) to enjoy protections from creditors while
they seek to reorganize their debt or liquidate under a plan that must be approved by the bankruptcy court.

Plaintiff/appellant FTI Consulting, Inc., as trustee, sued defendant Merit Management Group, a 30 percent shareholder in
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Bedford Downs, to recover $16.5 million as an avoidable transfer under Bankruptcy Code Sections 544, 548(a)(1)(b), and
550.

The transfer at issue is either a “settlement payment” or a payment made “in connection with a securities contract,” according
to the court.

Merit Management Group argued that the transfer was “made by or to (or for the benefit of)” an entity named in Section 546(e)
and therefore protected under the safe harbor.

The district court agreed with Merit Management Group and prevented FTI Consulting Inc. from avoiding the transfer and
recovering $16.5 million.

Statute Is Unclear

The Seventh Circuit found Section 546(e) to be unclear whether the safe harbor was meant to include intermediaries, or if it is
limited to what we might think of as the “real parties in interest” — the “first and final party possessing the thing transferred.”

The court agreed with FTI Consulting Inc. that it's the economic substance of the transaction that matters.

The court rejected Merit Management Group's argument that Congress disapproved of the Eleventh Circuit's Munford by
passing the 2006 amendment adding “(or for the benefit of)” language to the statute.

Congress wouldn't have “jettisoned Munford‘s rule by such a subtle and circuitous route,” the court said. “If Congress had
wanted to say that acting as a conduit for a transaction between non-named entities is enough to qualify for the safe harbor, it
would have been easy to do that. But it did not,” the court said.

Judges Richard A. Posner and Ilana Diamond Rovner joined the opinion.

Gregory S. Schwegmann, Reid Collins & Tsai LLP, Austin, Texas, represented plaintiff/appellant FTI Consulting, Inc.; Jason J.
DeJonker and James B. Sowka, Seyfarth Shaw LLP, Chicago, represented defendant/appellee Merit Management Group, LP.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/FTI_Consulting_Inc_v_Merit_Mgmt_Grp_LP_No_153388_2016_BL
_243677_7
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Fraudulent Transfers

Golf Channel Can Keep Ad Fees for Stanford Ponzi Scheme
BNA Snapshot

• Cable channel running ads for Ponzi scheme gave reasonably equivalent value

• Diminishment of debtor's estate not enough to warrant pay back

By Deborah Swann

Aug. 25 — The Golf Channel Inc. gets to keep $5.9 million it collected in exchange for running
advertisements for what turned out to be the multi-billion dollar Ponzi scheme perpetrated by
Allen Stanford ( Janvey v. The Golf Channel, Inc., 2016 BL 272349, 5th Cir., No. 13-11305,
8/22/16).

The United States Court of Appeals for the Fifth Circuit on Aug. 22 affirmed that the Golf
Channel received the payments in good faith and gave reasonably equivalent value. The court,

in a per curiam decision, based its ruling on a question of Texas law it had previously certified to the Texas Supreme Court —
what showing is sufficient for a transferee to prove “value” as an affirmative defense under Texas' Uniform Fraudulent
Transfer Act (TUFTA)?

At issue was $5.9 million paid by Stanford Bank International, Limited for advertising to recruit additional investors into its
multi-billion dollar Ponzi scheme. Court-appointed receiver Ralph S. Janvey sued Golf Channel under TUFTA to recover the
payments. There was no allegation that the Golf Channel knew of the bank's Ponzi scheme when it sold advertising space.

After the Fifth Circuit certified its question to the Texas court, the Texas high court said “value” under Texas' fraudulent
conveyance statute does not depend on “whether the debtor was operating a Ponzi scheme or a legitimate enterprise,” as
long as the services rendered would have been available to another buyer at market rates had they not been purchased by
the scheme. Texas interprets “value” under TUFTA “differently than we have understood ‘value' under other states' fraudulent
transfer laws and under section 548(C) of the Bankruptcy Code,” the Fifth Circuit said.

The Texas court determined that “Golf Channel's media-advertising services had objective value and utility from a reasonable
creditor's perspective at the time of the transaction,” and they were reasonably equivalent in value to the fees paid, “even if
the advertising services only served to deplete Stanford's assets” by acquiring new investors, the Fifth Circuit said.

The Fifth Circuit accordingly affirmed the district court's summary judgment for the Golf Channel.

The court warned, however, that, in interpreting a federal statute or a statute from a different state, it was not bound by
another state court's interpretation of a similar or even identical state statute. The court noted prior cases in the circuit (not
based on TUFTA) where furthering a Ponzi scheme was not for value as a matter of law.

Baker Botts, L.L.P., represented Ralph S. Janvey, in his capacity as court appointed receiver for the Stanford International
Bank Limited.

Norton Rose Fulbright US, L.L.P., represented The Golf Channel, Inc.

To contact the reporter on this story: Deborah Swann in Washington at dswann@bna.com

To contact the editor responsible for this story: Jay Horowitz in Washington at jhorowitz@bna.com
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For More Information

Full text at: http://www.bloomberglaw.com/public/document/Janvey_v_The_Golf_Channel_Inc_No_1311305_2016_BL_272349
_5th_Cir_A.
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UNITED STATES BANKRUPTCY COURT FOR THE CENTRAL DISTRICT OF CALIFORNIA, LOS ANGELES
DIVISION

In re: AMERGENCE TECHNOLOGY, INC., Debtor. JASON M. RUND, Chapter 7 Trustee, Plaintiff, vs. ALBERT LEE,
an individual; BUSINESS LEGAL PARTNERS ATTORNEYS AT LAW, LAW CORP., a California corporation;

LEVENE, NEALE, BENDER, YOO & BRILL L.L.P., and Does 1 through 10, Defendants.

Case No. 2:12-bk-35473-RK Chapter 7 Adversary No. 2:15-ap-01563-RK

July 27, 2016, Filed July 27, 2016, Decided
NOT FOR PUBLICATION

For Jason M. Rund, Chapter 7 Trustee, Chapter 7 Trustee, Plaintiff (2:15-ap-01563-RK): Michael W Davis, Brutzkus
Gubner Rozansky Seror Weber LLP, Woodland Hills, CA; Corey R Weber, LEAD ATTORNEY, Brutzkus Gubner
Rozansky Seror Weber LLP, Woodland HIlls, CA.

For Albert Lee, an individual, Defendant, Business Legal Partners Attorneys At Law, Law Corp., a California
corporation, Defendant, Defendants (2:15-ap-01563-RK): Russell W Clampitt, Bradley W Jacks, LEAD ATTORNEYS,
Jacks & Maybaum LLP, Los Angeles, CA.

DOES 1 through 10, Defendants, Defendant (2:15-ap-01563-RK), Pro se.

For Levene, Neale, Bender, Yoo & Brill L.L.P., Defendant (2:15-ap-01563-RK): William K Mills, Parker Mills LLP, Los
Angeles, CA.

Trustee (2:15-ap-01563-RK): Jason M Rund (TR), Sheridan & Rund, El Segundo, CA.

MEMORANDUM DECISION ON DEFENDANTS' MOTIONS TO DISMISS FIRST AMENDED COMPLAINT OR FOR
MORE DEFINITE STATEMENT
This adversary proceeding came on for hearing on July 26, 2016 before the undersigned United States Bankruptcy
Judge on the motions of defendants Albert Lee, Business Legal Partners Attorneys at Law, Law Corp (collectively
referred to as "Lee Defendants"), and Levene, Neale, Bender, Yoo & Brill L.L.P. ("Defendant Levene Neale"), to
dismiss the first amended complaint of Jason M. Rund, the Chapter 7 trustee appointed in the underlying bankruptcy
case ("Trustee"), asserting claims for malpractice and breach of fiduciary duty for their alleged prepetition and
postpetition acts in representing the debtor in this bankruptcy case, Amergence Technology, Inc., seeking damages in
excess of $2.1 million, for failure to state a claim upon which relief can be granted or for more definite statement
pursuant to Rules 12(b)(6) and 12(e) of the Federal Rules of Civil Procedure as incorporated by reference in Rule
7012 of the Federal Rules of Bankruptcy Procedure . Corey R. Weber, of the law firm of Brutzkus Gubner, appeared
for Trustee. Bradley W. Jacks, of the law firm of David B. Parker, of the law firm of Parker Mills LLP, appeared for

Rund v. Lee (In re Amergence Tech., Inc.), No. 2:12-bk-35473-RK, 2016 BL 242657 (Bankr. C.D. Cal. July 27, 2016), Court Opinion
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Defendant Levene Neale.

Because the court must accept the material factual allegations of Trustee's first amended complaint as true and draw
inferences from those allegations in the most favorable light to Trustee for purposes of defendants' Rule 12(b)(6)
motion, it is not inclined to dismiss the amended complaint because the claims in the amended complaint state a claim
upon which relief can be granted. Loyd v. Paine Webber, Inc., 208 F.3d 755 , 759 (9th Cir. 2000)(citations omitted);
see also, 1 Wagstaffe, Rutter Group Federal Civil Procedure Before Trial, ¶¶ 9:213 and 9:215 at 9-81 and 9-83 (2016),
citing inter alia, Bell Atlantic Corp. v. Twombly, 550 U.S. 544 , 127 S. Ct. 1955 , 167 L. Ed. 2d 929 (2007); In re Estate
Financial Mortgage Fund, LLC, 565 Fed. Appx. 628 (9th Cir. 2014)(construing complaint in most favorable light,
holding complaint should not have [*2] been dismissed). Trustee's malpractice and fiduciary duty breach claims in his
first amended complaint appear to this court to be claims asserted on behalf of the debtor rather than on behalf of its
creditors. See, Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton LLP, 133 Cal.App.4th 658 , 676-678 ,
35 Cal. Rptr. 3d 31 (2005). Thus, there is no standing problem for Trustee to assert such claims. Id .

Trustee's claims in the first amended complaint that defendant attorneys and law firms committed malpractice and
breached their fiduciary duty to the debtor, Amergence Technology, Inc., in allegedly advising debtor and its affiliated
entity controlled by debtor's insiders to transfer debtor's assets to the affiliated entity to hinder debtor's creditors state
plausible claims for purposes of Bell Atlantic Corp. v. Twombly, supra , and do not require a more definite statement.

The question of whether a bankruptcy trustee is or is not subject to an in pari delicto defense under California law was
very recently addressed by a California Court of Appeal in Uecker v. Zentil, 244 Cal.App.4th 789 , 198 Cal. Rptr. 3d
620 (2016), which held that the doctrine of in pari delicto applies to bar a bankruptcy trustee suing on behalf of the
bankruptcy estate of a company if the doctrine would bar the company from asserting such claims. Id. at 794-797 ,
citing, 11 U.S.C. § 541(a)(1) and Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton LLP, 133 Cal.App.4th
at 676-678 . Quoting the opinion in Peregrine Funding, the court in Uecker v. Zentil stated that:

A bankruptcy trustee succeeds to claims held by the debtor 'as of the commencement' of bankruptcy. ( 11
U.S.C. § 541(a)(1) .) Section 541 of the Bankruptcy Code thus requires that courts analyze defenses to
claims asserted by a trustee as they existed at the commencement of bankruptcy, and later events (such
as the ouster of a wrongdoer) may not be taken into account. [Citations.] In the context of an unclean
hands defense, this means a bankruptcy trustee stands in the shoes of the debtor and may not use his
status as an innocent successor to insulate the debtor from the consequences of its wrongdoing.
[Citations.] [The debtor's] unclean conduct--i.e., its participation in the scheme that defrauded investors of
millions--must therefore be considered without regard to the trustee's succession.

Uecker v. Zentil, 244 Cal.App.4th at 794 , quoting, Peregrine Funds, Inc. v. Sheppard Mullin Richter & Hampton LLP,
133 Cal.App.4th at 680 . However, the issue has not been definitively addressed by the California Supreme Court.
See, Uecker v. Zentil, 244 Cal.App.4th at 797 ; Gottlieb v. Fulcrum 5 Inc. (In re KSL Media, Inc.), [2016 BL 198738],
2016 Bankr. LEXIS 2347 , *28, 2016 WL 3549166 , slip op. at *10 (Bankr. C.D. Cal. 2016) (Mund, J.); cf., Camerer v.
Savings and Commercial Bank of San Diego, 4 Cal.2d 159 , 48 P.2d 39 (1935)(in pari delicto not applicable to a state
court receiver); accord, FDIC v. O'Melveny & Myers, 61 F.3d 17 , 18-19 (9th Cir. 1995) (holding under California law
that in pari delicto does not apply to a state court receiver, noting in dicta that "[a] receiver, like a bankruptcy trustee
and unlike a normal successor in interest). Judge Mund of this court stated in In re KSL Media, Inc. that:

The real emphasis here is that Section 541(a)(1) applies to bankruptcy trustees and not to receivers.
Thus, the cases that are limited to receivers are not on point. If Congress wishes to protect the estate [*3]
from claims of in pari delicto, it need only amend Section 541(a)(1) .)".

[2016 BL 198738], 2016 Bankr. LEXIS 2347 , *28, 2016 WL 3549166 , slip op. at *10.

This issue of California law is apparently an open one in the Ninth Circuit since there is no published opinion on the
issue. See Uecker v. Wells Fargo Capital Finance, LLC (In re Mortgage Fund '08 LLC), 527 B.R. 351 , 366-370 (N.D.

Rund v. Lee (In re Amergence Tech., Inc.), No. 2:12-bk-35473-RK, 2016 BL 242657 (Bankr. C.D. Cal. July 27, 2016), Court Opinion
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Cal. 2015) (noting that the Ninth Circuit has not addressed in a published opinion the applicability of the in pari delicto
defense in a published opinion, but had affirmed its application in an unpublished decision), citing, In re Crown
Vantage, Inc., No. 023836 MMC, 2003 U.S. Dist. LEXIS 27980 , 2003 WL 25257821 , at *6 (N.D. Cal. 2003), aff'd, 
Crown Paper Liquidating Trust v. Pricewaterhousecoopers LLP, 198 Fed. Appx. 597 (9th Cir. 2006); accord, In re KSL
Media, Inc., [2016 BL 198738], 2016 Bankr. LEXIS 2347 , 2016 WL 3549166 , slip op. at *8-10; see also, In re Estate
Financial Mortgage Fund, LLC, supra (reversing trial court's dismissal of complaints and commenting that "[g]iven our
disposition, we need not resolve trustees' arguments that the in pari delicto and unclean hands defense may never
apply to bankruptcy trustees or claims brought by trustees that arise postpetition.").

As also noted in In re Mortgage Fund '08 LLC, "[a]lthough the Ninth Circuit has not directly addressed the issue, every
circuit to have considered the question has held that a defendant 'sued by a trustee in bankruptcy may assert the
defense of in pari delicto, if the jurisdiction whose law creates the claim permits such a defense outside of
bankruptcy.'" In re Mortgage Fund ' 08 LLC., 527 B.R. at 366-367 , citing, Peterson v. McGladrey & Pullen, LLP., 676
F.3d 594 , 598-599 (7th Cir. 2012); Picard v. JPMorgan Chase Bank & Co. (In re Bernard L. Madoff Investment
Securities LLC, 721 F.3d 54 , 63-65 (2nd Cir. 2013); Baena v. KPMG LLP, 453 F.3d 1 , 6-10 (1st Cir. 2006); Official
Committee of Unsecured Creditors v. R.F. Lafferty & Co., 267 F.3d 340 , 354-360 (3rd Cir. 2001); In re Derivium
Capital LLC, 716 F.3d 355 , 366-369 (4th Cir. 2013); Terlecky v. Hurd (In re Dublin Securities, Inc.), 133 F.3d 377 , 380
(6th Cir. 1997); Grassmueck v. American Shorthorn Association, 402 F.3d 833 , 836-842 (8th Cir. 2005); ); Sender v.
Buchanan (In re Hedged-Investments Associates, Inc.), 84 F.3d 1281 , 1285 (10th Cir. 1996); Official Committee of
Unsecured Creditors of PSA, Inc. v. Edwards, 437 F.3d 1145 , 1152 (11th Cir. 2006); accord, In re KSL Media Inc.,
[2016 BL 198738], 2016 Bankr. LEXIS 2347 , 2016 WL 3549166 , slip op. at *8-9.

The court determines that even if defendants have raised the in pari delicto defense as it is inclined to recognize at
this preliminary stage of the litigation, applying Uecker v. Zentil, supra , there are genuine issues of material fact
regarding the applicability of any such defense of in pari delicto raised by defendants regarding the so-called adverse
interest exception asserted by Trustee, which exception is fact-intensive and should not be generally resolved at the
pleading stage. See, Floyd v. CIBC World Markets, Inc., 426 B.R. 622 , 642-643 (S.D. Tex. 2009). "The 'adverse
interest exception' provides that where corporate agents act in a manner adverse to the interests of the corporation,
the actions of the agents are not imputed to the corporation." In re Mortgage Fund ' 08 LLC, 527 B.R. at 368 (citation
omitted). The court should not resolve the factual disputes relating to the adverse interest exception at the pleading
stage, even though such disputes are based on seemingly inconsistent allegations in the various pleadings of trustee.
Peterson v. McCaffrey & Pullen, LLP, 676 F.3d at 596-597 ; see also[*4] , 1 Wagstaffe, Rutter Group Federal Civil
Procedure Before Trial, ¶ 9:216 at 9-83 ("no matter how improbable the facts alleged are, they must be accepted as
true for purposes of the motion"), citing inter alia, Bell Atlantic Corp. v. Twombly, 550 U.S. at 556 . Thus, the court
does not reach the merits of the in pari delicto defense asserted by defendants at the pleading stage.

In this regard, this court diverges from Judge Mund, who in the KSL Media matter had granted defendants' motion to
strike the bankruptcy trustee's claims based on in pari delicto raised as an affirmative defense and denied the trustee's
motion for reconsideration despite this court sharing the concern of Judge Mund about possible prejudice to
defendants as they "will be forced to incur additional and significant expense and time with respect to the discovery
that will certainly be propounded by Trustee." In re KSL Media Inc., [2016 BL 198738], 2016 Bankr. LEXIS 2347 ,
2016 WL 3549166 , slip op. at *8-9. Nevertheless, the court determines that defendants' motions to dismiss should be
denied mainly because in this case, Trustee has asserted the in pari delicto defense should not be sustained here
under the "adverse interest" exception in that the bad acts involved here should not be attributable to the debtor,
which are allegedly due to the acts of an officer of the company acting adversely to it, Yian Chen aka David Chen, a
minority shareholder of debtor, and the assertion of the adverse interest exception is fact-intensive and should not be
determined at the pleading stage. See, In re California TD Investments LLC, 489 B.R. 124 , 129-130 (Bankr. C.D. Cal.
2013)(Mund, J.); but see, In re Mortgage Fund ' 08 LLC, 527 B.R. at 369 ("Although the imputation analysis 'generally
rests on questions of fact,' '[w]here, as here, a plaintiff's own pleadings contain admissions that establish the basis of
an unclean hands defense, the defense may be applied without further' proceedings.").

The court also agrees with Trustee that California Civil Code § 1714 is not a barrier to suit since formally speaking, the
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first amended complaint does not allege civil conspiracy claims against the attorney and law firm defendants.

Defendants' motions to dismiss and/or for more definite statement should be denied, and defendants should be
ordered to serve and file answers to the first amended complaint. Counsel for Trustee is to submit proposed orders for
denial of the motions as orally ordered at the hearing.

IT IS SO ORDERED.
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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

In Re: PROVINCE GRANDE OLDE LIBERTY, LLC, a/k/a Silver Deer Olde Liberty AA Lots, LLC, Debtor. PEM
ENTITIES LLC, Appellant, v. PROVINCE GRANDE OLDE LIBERTY, LLC, Defendant, and ERIC M. LEVIN; HOWARD

SHAREFF, Creditors - Appellees.

No. 15-1669

May 10, 2016, Argued August 12, 2016, Decided
PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING THE CITATION
TO UNPUBLISHED OPINIONS.

Appeal from the United States District Court for the Eastern District of North Carolina, at Raleigh. (5:14-cv-00889-D;
8:13-01563; 8:13-00122). James C. Dever III, Chief District Judge.

AFFIRMED.

ARGUED: John Arlington Northen, NORTHEN BLUE, LLP, Chapel Hill, North Carolina, for Appellant.

James C. White, LAW OFFICE OF JAMES C. WHITE, P.C., Chapel Hill, North Carolina, for Appellees.

ON BRIEF: Vicki L. Parrott, John Paul H. Cournoyer, NORTHEN BLUE, LLP, Chapel Hill, North Carolina, for
Appellant.

Michelle M. Walker, LAW OFFICE OF JAMES C. WHITE, P.C., Chapel Hill, North Carolina, for Appellees.

Before GREGORY, Chief Judge, TRAXLER, Circuit Judge, and Joseph F. ANDERSON, Jr., Senior United States
District Judge for the District of South Carolina, sitting by designation.

PER CURIAM:

PEM Entities, LLC ("PEM") appeals the district court's order affirming the bankruptcy court's grant of summary
judgment in favor of Eric M. Levin and Howard Shareff ("Appellees"). Specifically, PEM contests the bankruptcy
court's recharacterization of certain debt into equity. For the following reasons, we affirm the decision of the district
court.

I.
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This case arises out of several North Carolina real estate investments involving Howard Jacobsen ("Howard").
Lakebound Fixed Return Fund, LLC ("Lakebound") is a company formed to invest in real estate and provide a fixed,
high-yield return to its investors. Lakebound is managed by Howard. Appellees invested $500,000.00 each into
Lakebound. Province Grande Olde Liberty, LLC ("Debtor") is an entity formed by Howard for the purpose of acquiring
the Olde Liberty Golf and Country Club ("Golf Club"), a golf and residential real estate development in Franklin
County, North Carolina. Debtor's membership included Howard, his parents—Stanley and Rhonda Jacobsen—and
Robert B. Conaty.

To finance the acquisition of the Golf Club, Debtor obtained $188,000.00 from Lakebound and borrowed
$6,465,000.00 from Paragon Commercial Bank ("Paragon"). The transfer of $188,000.00 from Lakebound to Debtor is
the subject of ongoing litigation in North Carolina state court and provides a basis for Appellees claims in the
underlying bankruptcy proceeding. Specifically, Appellees contend that this transfer was a misappropriation of
Lakebound's funds. The $6,465,000.00 loan from Paragon was an arms-length transaction evidenced by a promissory
note and secured by a deed of trust on the Golf Club property.

In 2010, Debtor defaulted on the Paragon loan. The following year, Paragon initiated foreclosure proceedings on the
real estate security. In an effort to resolve the loans to Debtor and other entities, Howard, Debtor, and several other
related entities entered into a settlement [*2] agreement with Paragon. Under that agreement, Paragon agreed to sell
its $6,465,000.00 loan to a new company, PEM, for the discounted price of $1,242,000.00. PEM is a Delaware
company, owned by Stanley Jacobsen — Howard's father, Robert B. Conaty, and an entity owned by trusts
established by Stanley Jacobsen for the benefit of his grandchildren ("the Trust").

Importantly, PEM's members did not negotiate the settlement agreement. Rather, Debtor's principals, including
Howard Jacobsen, negotiated the agreement that purported to be "in settlement of the Loan." Paragon understood
that Debtor's principals had the authority to bind PEM. Further, the settlement agreement bound Paragon to sell the
loan to PEM for a fixed price and even included an outline of the financing of the loan's purchase. PEM, however, was
not a signor of the settlement agreement.

To fund the loan purchase provision of the settlement agreement, PEM used both equity contributions from its
members as well as outside debt. Stanley Jacobsen contributed $130,000.00, Conaty contributed $100,000.00, and
the Trust contributed $70,000.00. Together, these three contributions totaled $300,000.00.

PEM relied on financing to assemble the remainder of purchase price. Two individuals, Joseph Deglomini and Joseph
Simone (collectively "D&S"), loaned PEM $650,000.00. Additionally, Paragon agreed to loan PEM the final
$292,000.00, interest free, needed to complete the settlement. Both loans were secured by Golf Club real estate
owned not by PEM, but by Debtor. Finally, PEM agreed to subordinate its position in the security to the loans from
both D&S and Paragon.

After the completion of the settlement agreement, Debtor sold some of its property for $462,146.15. From those funds,
Debtor paid $240,120.00 directly to Paragon and D&S in partial payment of the loans those entities made to PEM.
Debtor transferred $202,087.71 to PEM. Shortly thereafter, PEM "re-advanced" $50,000.00 to Debtor for
miscellaneous operating expenses. At no time did PEM or Debtor maintain any ledger or account of the Paragon loan.
Several other cash transfers went between Debtor and PEM and Howard sometimes called "loans" and other times
"readvances."

Debtor filed its bankruptcy petition on March 11, 2013. In that filing, it listed PEM's claim at $7,000,000, including the
principal from the Paragon loan and accrued interest. Additionally, it listed Appellees as creditors with unknown and
disputed claims. Appellees filed claims in the Debtor's bankruptcy proceeding in the amount of $500,000.00 each.
They made claims for equitable subordination and recharacterization and also statutory claims for avoidance and
recovery of allegedly fraudulent transfers. The parties moved for summary judgment on all claims.

The bankruptcy court granted summary judgment in favor of Appellees on their equitable claim of recharacterization.
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Specifically, the bankruptcy court concluded that the PEM's loan purchase was, in effect, a settlement and satisfaction
of the Paragon loan. The court recharacterized the $300,000.00 portion of the $1,242,000.00 paid by PEM [*3]
pursuant to the settlement agreement from a debt owed it by Debtor into an equity investment in Debtor. Thus, the
court rendered PEM's $7,000,000.00 claim void.

PEM appealed the bankruptcy court's order to the United States District Court for the Eastern District of North
Carolina. In its de novo review, the district court found the bankruptcy court correctly applied the law and affirmed its
judgment. PEM timely filed its Notice of Appeal to this Court.

II.
A.
Recharacterization is well within the broad powers afforded a bankruptcy court. In re: Official Committee of
Unsecured Creditors for Dornier Aviation (North America), Inc., 453 F.3d 225 (2006). The Bankruptcy Code
establishes a scheme in which contributions to capital receive a lower priority than loans because their nature is that
of a fund contributed to meet the obligations of a business and which should be repaid only after all other obligations
have been satisfied. Id. at 231 . Thus, adjudication under the Bankruptcy Code often requires a determination of
whether a particular obligation is debt or equity. Id . When that question is in dispute, the bankruptcy court must make
this determination in order to effectuate the priority scheme. Id .

In determining whether or not to recharacterize a claim, a bankruptcy court should apply the eleven factors adopted by
this Court in Dornier:

(1) the names given to the instruments, if any, evidencing the indebtedness; (2) the presence or absence
of a fixed maturity date and schedule of payments; (3) the presence or absence of a fixed rate of interest
and interest payments; (4) the source of repayments; (5) the adequacy or inadequacy of capitalization; (6)
the identity of interest between the creditor and the stockholder; (7) the security, if any, for the advances;
(8) the corporation's ability to obtain financing from outside lending institutions; (9) the extent to which the
advances were subordinated to the claims of outside creditors; (10) the extent to which the advances
were used to acquire capital assets; and (11) the presence or absence of a sinking fund to provide
repayments.

Id. at 233 (quoting Bayer Corp. v. Masco Tech, Inc. (In re AutoStyle Plastics, Inc.), 269 F.3d 726 , 747-48 (6th Cir.
2001)). None of these eleven factors are themselves dipositive. Id. at 234 . Rather, their significance varies
depending upon the circumstance. Id .

B.
In this case, the bankruptcy court weighed each of the Dornier factors in analyzing the settlement agreement. The
court found that all of them weighed in favor of recharacterization. The court emphasized several facts in drawing
its conclusion: (1) the naming of the settlement agreement and the fact that it was entered into "in settlement of the
loan"; (2) the fact that Debtor's principals negotiated the settlement agreement and note purchase on behalf of
PEM; (3) the failure of both Debtor and PEM to observe any formalities such as payment schedules, actual interest
payments or even a ledger; (4) Debtor's total reliance on money from PEM to meet expenses and its inability to
obtain any other financing; (5) the identity of interests between Debtor and PEM; and (6) that approximately $[*4]
900,000.00 of the $1,242,000.00 was funded by the pledge of security owned by Debtor. These facts adequately
support the bankruptcy court's decision.

PEM contends that the bankruptcy court misapplied the Dornier factors by applying them to the wrong transaction.
PEM argues that the bankruptcy court should have limited its analysis to the inception of the Paragon debt rather than
to the later settlement agreement. Thus, according to PEM, we should apply the Dornier factors to the situation at the
time Paragon made the loan to Debtor. We find this argument unpersuasive.
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The bankruptcy court's broad recharacterization power is "integral to the consistent application of the Bankruptcy
Code." Dornier, 453 F.3d at 233 . "A bankruptcy court's equitable powers have long included the ability to look beyond
form to substance." Id. at 233 . The recharacterization decision itself rests on the "substance of the transaction"
involved. Id. at 232 (emphasis in original).

Here, the settlement agreement is the "substance of the transaction" because it was the basis of the note purchase
and gave rise the PEM's claims. The settlement agreement was negotiated and executed by Paragon and Debtor's
principals. While PEM notes that it was neither a party to nor a signor of the settlement agreement, Paragon believed
Debtor's principals had the authority to bind PEM. Further, the settlement agreement specifically obligated Paragon to
sell the loan to PEM. Indeed, the settlement agreement specifically outlined the sources of PEM's funding. It even
obligated Paragon to loan PEM $292,000.00. Clearly, PEM knew of, participated in, and consented to those terms.
While PEM itself may not have been obligated by the settlement agreement, the settlement agreement certainly
obligated Paragon towards PEM.

Thus, the bankruptcy court properly "looked beyond form" to determine that the "substance of the transaction" was in
fact the settlement agreement in which Debtor used PEM as an extension of itself to complete what was, in effect, a
satisfaction of the Paragon loan. Moreover, the bankruptcy court's application of the Dornier factors adequately
supported its recharacterization decision.

C.
PEM challenges several of the bankruptcy court's factual findings. Findings of fact by a bankruptcy court in
proceedings within its full jurisdiction are reviewable only for clear error. In re Johnson, 960 F.2d 396 , 399 (4th Cir.
1992). Under this standard, we will not reverse a bankruptcy court's factual finding that is supported by the evidence
unless that finding is clearly wrong. In re ESA Envtl. Specialists, Inc., 709 F.3d 388 , 399 (4th Cir. 2013). We will
conclude that a finding is clearly erroneous only if, after reviewing the record, we are left with "a firm and definite
conviction that a mistake has been committed." Klein v. PepsiCo, Inc., 845 F.2d 76 , 79 (4th Cir. 1988) (citation
omitted).

Of the six errors claimed by PEM, none rise to the level of clear error. First, PEM challenges the court's alleged
mischaracterization of both the $300,000.00 contribution by the members of PEM and the relief requested by
Appellees. The bankruptcy court recharacterized [*5] the $300,000.00 portion of the $1,242,000.00 settlement of the
$7,000,000.00 claim or in other words, exactly the relief sought by Appellees. The court made a detailed explanation
of all the intricate moving parts of this complex dispute. To the extent the court failed to clearly explain each moving
piece, it was not due to any mistaken fact, but rather to the unwieldy jargon associated with this type of litigation.

Next, PEM contends the court was in error by stating that Stanley Jacobsen was the sole member of PEM at the time
of the settlement agreement. This fact appears to be incorrect as the evidence, discussed above, is that the members
of PEM were Stanley Jacobsen, Robert B. Conaty, and the Trust. However, this minor mistake does not rise to the
level of clear error. First, the court made this mistake in its recitation of undisputed facts. Secondly, the court obviously
understood that PEM's membership included all three members at all relevant times. In its analysis of the first Dornier
factor, the court specifically noted that these three members were responsible for the $300,000.00.

PEM's four other claims of errors merely reargue the proper application of the Dornier factors. None constitute clear
error.

III.
For the foregoing reasons, the judgment of the district court is AFFIRMED.

AFFIRMED
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Determination of Secured Status

Creditor Can't Claim Piece of NHL Star's Contract
BNA Snapshot

• Lender doesn't have interest in future income as lien-holder or assignee

• Even if lien existed, Bankruptcy Code Section 552 excludes attaching to post-bankruptcy earnings

By Daniel Gill

Aug. 23 — A secured creditor can't claim an interest in the post-bankruptcy earnings of a player
in the National Hockey League (NHL), an Ohio bankruptcy court held Aug. 16 ( Johnson v. RFF
Family P'ship, LP, 2016 BL 272693, Bankr. S.D. Ohio, No. 14-57104, 8/16/16).

Judge John E. Hoffman, Jr. of the U.S. Bankruptcy Court for the Southern District of Ohio
concluded that both California law and Bankruptcy Code Section 552 prohibited lender RFF
Family Partnership, LP from claiming an interest in the player's salary after he filed his Chapter

11 case.

Defenseman John Joseph Louis “Jack” Johnson, III signed a seven-year, $30.5 million contract in 2011 to play hockey for the
Los Angeles Kings. A year later, Johnson's contract was assigned to the Columbus Blue Jackets.

According to a previous opinion in Johnson's bankruptcy case, the player — with the “aid” of his parents — took on large
debts after signing his lucrative contract. In October 2014, he filed for Chapter 11 protection. Chapter 11 allows companies or
individuals to enjoy protections from creditors while they seek to reorganize their debt or liquidate pursuant to a plan that must
be approved by the bankruptcy court.

Among these substantial debts were obligations owed to RFF. In January 2013, Johnson gave RFF a promissory note for
more than $1.8 million along with a security and pledge agreement, an assignment of his hockey contracts, and a letter
directing the Blue Jackets to deliver payments under his contract to RFF, the court said.

Since the filing of his case, RFF sought to enforce its rights under the note and related instruments, and the debtor (Johnson)
contested its right to any money he earned under his contract after the filing. Ultimately, the debtor filed an adversary
proceeding (lawsuit) against RFF for a “declaratory judgment that RFF does not hold a valid assignment of the Player
Contract or the Debtor's wages and that, in any event, Section 552(a) ‘cuts off any alleged security interest claimed by RFF...,
'” the court said.

The debtor filed a motion for summary judgment, which the court granted.

Assignment of Contract Void Under Calif. Labor Code

The parties agreed that California law governed any dispute over the agreements. The court found that Section 300 of the
Calif. Labor Law's requirements for allowing an assignment of the debtor's wages were not satisfied. These requirements
included the following:

• The agreements didn't include a statement by the debtor that there were no other assignments in connection with the
transaction;

• Another wage withholding order — a garnishment by another creditor — was in effect at the time of the loan; and
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• The debtor's future earnings were not “earned” as of the date of the assignment.

Bankruptcy Code Section 552

After the court stated that the purported security agreement and/or assignment of the debtor's contract was void under the
Calif. Labor Code, it also concluded that Section 552(a) applied. That section provides that a pre-petition (i.e., pre-bankruptcy)
security interest generally doesn't attach to property acquired by the debtor post-petition, or during the bankruptcy.
Accordingly, none of the debtor's post-petition earnings could become subject to any claim of security by RFF.

Debtor Jack Johnson was represented by Daniel A. DeMarco, Cleveland, Ohio; and Mark J. Kessler, Hahn Loeser & Parks
LLP, Columbus, Ohio; Jeffrey M. Levinson, Cleveland, Ohio, represented RFF Family Partnership, LP.

To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Johnson_v_RFF_Family_Pship_LP_No_1457104_2016_BL_27269
3_Bankr_SD_.
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UNITED STATES BANKRUPTCY APPELLATE PANEL FOR THE TENTH CIRCUIT

IN RE STEPHEN C. THOMPSON, Debtor. JAMES HATFIELD, individually and as the surviving spouse of Wanda
Hatfield, deceased, Plaintiff - Appellant, v. STEPHEN C. THOMPSON, Defendant - Appellee.

BAP No. WO-15-027 Chapter 7

August 19, 2016, Filed
As Corrected August 24, 2016.

Appeal from the United States Bankruptcy Court for the District of Oklahoma Western. Bankr. No. 14-12865, Adv. No.
14-01081.

Submitted on the briefs:*

Kris Ted Ledford, of Ledford Law Firm, Owasso, Oklahoma, for Appellant.

Timothy Deal Kline, of Phillips Murrah, P.C., Oklahoma City, Oklahoma, for Appellee.

Before ROMERO, JACOBVITZ, and MOSIER, Bankruptcy Judges.

JACOBVITZ

James Hatfield appeals the bankruptcy court's summary judgment in favor of Stephen Thompson (the "Debtor") on
Hatfield's nondischargeability complaint under 11 U.S.C. § 523(a)(2)(A) .1 Hatfield asks us to reverse because the
bankruptcy court erred in holding that (1) the underlying debt is not a debt for money, property, services, or an
extension of credit "obtained by" the alleged actual fraud; and (2) that the debt cannot be excepted from the discharge
because there is no valid fraud claim against the Debtor under applicable Oklahoma law. As we have determined that
the bankruptcy court erred on both of these issues, we REVERSE and REMAND.

I. FACTUAL BACKGROUND.
Thompson owned four limited liability companies through which he leased and operated four nursing homes in
Oklahoma.2 The nursing home at the center of the instant dispute was known as the Nursing Center (the "Nursing
Center"), operated by Promise McLoud, LLC. Thompson was the sole owner of Promise McLoud, LLC.3

Prior to operating the Nursing Center, Thompson filled out and submitted the Nursing Center's application for a
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certificate of need to the Oklahoma State Department of Health (the "Department of Health").4 Thompson represented
to the Department of Health that (a) he would be actively involved in the Nursing Center's operations, including
formulation of governing policies affecting the quality of care; overseeing approval and implementation of its operating
budget; assisting in staffing needs; monitoring operations and budget compliance; and being physically present at the
Nursing Center at least eight hours per month and once every other week;5 and (b) Promise McLoud, LLC would
purchase at least $500,000.00 in "occurrence based" liability insurance for the Nursing Center (the
"Representations").6 A representative of the Department of Health testified in a deposition that the Department of
Health considered the Representations important to its analysis in approving the application. The Department of
Health approved the application, and granted Promise McLoud, LLC a certificate of need to operate the Nursing
Center on August 27, 2008. The Nursing Center commenced operations on October 1, 2008.

"Many, if not most, of Thompson's Representations never came to fruition and were not intended to come to fruition."7
After obtaining the Nursing Center's certificate of need, Thompson had no further involvement with the Nursing
Center. Similarly, Thompson had no further [*2] involvement with the other three nursing homes for which he
obtained certificates of need from the Department of Health based on representations substantially the same as
those made to obtain the certificate of need for the Nursing Home.8 Thompson collected a total of
$6,000.00—$1,500.00 per nursing home facility—each month from the operations of the nursing homes.9 However,
he did not personally oversee the operations of any of the four nursing homes.10 Thompson employed Janet
Swisher, an experienced Oklahoma licensed nursing home administrator and long-time registered nurse, to oversee
the operations. Thompson did not interview anyone for the position of overseeing his four nursing homes, including
the Nursing Center, but instead relied on his brother's suggestion of whom to hire.11 Thompson's brother also hired
Ms. Swisher to oversee four additional nursing home centers he owned.12 Thompson did not attempt to ensure that
Ms. Swisher was competent and capable of overseeing all eight nursing home centers.13 Thompson admitted that
he switched the Nursing Center's liability insurance coverage from an "occurrence based" policy to a cheaper
"claims-made based" policy.14 Additionally, Hatfield alleged that Thompson drained Promise McLoud, LLC's bank
accounts of assets and diverted those funds to other businesses owned by Thompson or Thompson's brother.15

Soon after the Nursing Center began operations, Wanda Hatfield ("Mrs. Hatfield"), Hatfield's wife, became a
resident at the Nursing Center. Hatfield relied upon the fact that the Nursing Center was a state licensed facility in
choosing the Nursing Center for Mrs. Hatfield's placement. Mrs. Hatfield died at the Nursing Center in September
2009.16 Hatfield alleged that Mrs. Hatfield's death resulted from significant and painful injuries she suffered at the
Nursing Center as a result of substandard care.17

Hatfield filed a state court action against Promise McLoud, LLC and Thompson based on the alleged substandard
care provided to Mrs. Hatfield, seeking both actual and punitive damages (the "State Court Action").18 Thompson
filed a Chapter 7 bankruptcy case the morning of the trial in the State Court Action, staying the State Court Action
as against him. Promise McLoud, LLC failed to appear at trial.19 The state court entered a default judgment against
Promise McLoud, LLC and allowed Hatfield to present evidence concerning damages.20 The state court then
awarded $750,000 in actual damages and $250,000 in punitive damages against Promise McLoud, LLC (the
"Judgment").21

Hatfield subsequently filed an adversary proceeding against Thompson in the bankruptcy case.22 Hatfield alleged
Thompson was personally liable for the Judgment under a corporate veil piercing theory and that Thompson's alleged
personal liability was nondischargeable pursuant to § 523(a)(2) .23 Hatfield based his veil piercing theory on
Oklahoma state law allowing a plaintiff to pierce the corporate veil "under the legal doctrine of fraud."24 Thompson
filed his Motion of Defendant Stephen Thompson for Summary Judgment [*3] and Supporting Brief (the "Summary
Judgment Motion")25 alleging that there were no genuine issues as to any material facts with respect to his §
523(a)(2) claims and that he was entitled to judgment as a matter of law. Hatfield filed his Plaintiff's Response to
Defendant's Motion for Summary Judgment (the "Response")26 asserting that there were genuine issues of material
fact and that the claims for piercing the corporate veil and holding the Judgment nondischargeable pursuant to §
523(a)(2)(A) should proceed to trial.
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After considering the Summary Judgment Motion, Response, and part of the Defendant's Reply to Plaintiff's Response
to Defendant's Motion for Summary Judgment and Supporting Brief (the "Reply"),27 the bankruptcy court entered its
Order Granting Motion of Stephen Thompson for Summary Judgment and Supporting Brief (the "Order"). In the Order,
the bankruptcy court granted summary judgment in favor of Thompson and held: (1) the debt at issue was not "the
type of debt that can be excepted from discharge under Section 523(a)(2) (A);" and (2) Thompson could not satisfy
the elements for fraud under Oklahoma state law.28 Hatfield assigns error to these two holdings.

II. STANDARD OF REVIEW.
We review an order granting summary judgment de novo, applying "the same legal standard as was used by the
bankruptcy court to determine whether either party is entitled to judgment as a matter of law."29 Summary
Judgment is appropriate if all of the pleadings, depositions, and discovery responses, together with any affidavits,
show that there is no genuine issue as to any material fact and that the moving party is entitled to summary
judgment as a matter of law.30 A "defendant moving for summary judgment need not negate the [ ] claim, but need
only point out to the [ ] court that there is an absence of evidence to support the nonmoving party's case."31
"Reasonable inferences that may be made from the proffered [facts] should be drawn in favor of the non-moving32
"Once the moving party meets its burden, the burden shifts to the nonmoving party to demonstrate that genuine
issues remain for trial 'as to dispositive matters for which it carries the burden of proof'" or, assuming there are no
issues as to dispositive facts, that the moving party is not entitled to judgment as a matter of law.33 "[I]f two
reasonable factfinders could reach different conclusions . . . from the undisputed facts, summary judgment is not
warranted."34

III. APPELLATE JURISDICTION.
This Court has jurisdiction to hear timely filed appeals from "final judgments, orders, and decrees" of bankruptcy
courts within the Tenth Circuit, unless one of the parties elects to have the district court hear the appeal.35 The
appealed orders together dispose of all of the claims in the adversary proceeding, thus they are final orders for
purposes of appeal.36 Hatfield timely filed a notice of appeal from the Order. None of the parties elected to have this
appeal heard by the United States District Court for the Western District of Oklahoma. The parties have therefore
consented to appellate review by this Court.

IV. DISCUSSION.
The issues presented [*4] in this appeal relate to whether Thompson is entitled to summary judgment on Hatfield's
claim that his debt is excepted from discharge under § 523(a)(2)(A) 's actual fraud exception to discharge. Hatfield
asserts that the bankruptcy court erred by (1) not distinguishing that, while Hatfield's claim against Promise McLoud,
LLC was based on negligence, his claim against Thompson was a fraud-based corporate veil piercing claim under
Oklahoma law; and (2) by not properly applying the actual fraud exception to discharge under § 523(a)(2)(A) . We will
address both issues.

A. A debt proven under state law on grounds other than fraud can be excepted from discharge under the actual fraud
provision of § 523(a)(2)(A) .
Subject to an exception not applicable here, the actual fraud exception to discharge under § 523 (a)(2)(A) excepts
from discharge (a) any debt; (b) for money, property, services, or other credit; (c) to the extent obtained by actual
fraud.37 Dischargeability actions require a two-part analysis: first, the bankruptcy court must determine the validity of
the debt under applicable law (the claim on the debt);38 and second, the bankruptcy court must determine the
dischargeability of that debt under § 523 (the dischargeability claim).39

The dischargeability analysis begins with a determination of whether there is a valid debt. "Debt" is defined in the
Code as "liability on a claim,"40 and "claim" is defined in turn as a "right to payment."41 For purposes of §
523(a)(2)(A) , "debt" means liability on "an enforceable obligation."42 Whether a debt exists is determined by looking
to applicable law, frequently state law. Section 523(a)(2) (A)'s use of the term "any debt" (emphasis added) indicates
that "debt" as used in § 523(a)(2)(A) is not restricted to a debt established under any particular theory of recovery. To
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establish the validity of the debt under § 523(a)(2)(A) , the claimant must establish that the debtor is liable on an
enforceable obligation under applicable law, nothing more nor less.

The bankruptcy court held that Hatfield's claim to establish the validity of the debt must satisfy the elements of an
Oklahoma state law fraud claim. The Code, however, does not require that to except debt arising under state law from
discharge under § 523(a)(2)(A) the claimant necessarily must prove fraud under state law.43 Claims established
under state law on grounds other than fraud are not automatically precluded from qualifying for the exception to
discharge under § 523(a)(2)(A) .44

In reaching its holding, the bankruptcy court relied on a confusing statement of law in In re Lang, 293 B.R. 501 , 513
(10th Cir. BAP 2003). In Lang, relying on Grogan v. Garner,45 the Bankruptcy Appellate Panel for the Tenth Circuit
held that "[t]he state law of fraud controls with respect to whether fraud has occurred, while bankruptcy law controls
with respect to the determination of nondischargeability."46 However, in Grogan the Supreme Court of the United
States did not state that only a debt sounding fraud under state law can potentially be excepted from the discharge
under § 523(a)(2)(A) . In Grogan, the Supreme Court held in the context of a debt arising under state law that "[t]he
validity [*5] of a creditor's claim is determined by rules of state law. Since 1970, however, the issue of
nondischargeability has been a matter of federal law governed by the terms of the Bankruptcy Code."47 In Lang, the
creditor's claim under state law was based on false representations. Put in that context, the statement in Lang that
"the state law of fraud controls with respect to whether fraud has occurred"48 is accurate.49 Lang does not stand for
the broader proposition that that only debts established under state law fraud theories of recovery may be excepted
from discharge under § 523(a)(2) .50 To the extent the bankruptcy court may have interpreted Lang to lend itself to
such a broad proposition, such interpretation clearly conflicts with binding Supreme Court precedent51 and we decline
to give Lang any such broad interpretation.

Hatfield alleged Thompson was liable for the debts owed to him by of Promise McLoud, LLC under a veil piercing
theory.52 Hatfield's state law claim to pierce the corporate veil of Promise McLoud, LLC, however, was not raised in
Thompson's Summary Judgment Motion and, accordingly, the bankruptcy court did not address it.53 Ultimately, the
bankruptcy court's application of the legal standard to determine whether there existed a debt under state law of the
type that potentially could be excepted from the discharge under § 523(a)(2)(A) was in error. The state law elements
of fraud need not necessarily be met to establish that a debt arising under state law is nondischargeable under §
523(a)(2)(A) .

B. There are facts in genuine dispute that preclude summary judgment in favor of Thompson on Hatfield's §
523(a)(2)(A) claim.

Once the creditor has established the claim on the debt under applicable law, the court must determine whether the
debt is dischargeable. To establish that a debt is excepted from discharge under § 523(a)(2)(A) based on actual fraud,
the creditor must show: (a) the debtor committed actual fraud; (b) the debtor obtained money, property, services, or
credit by the actual fraud; and (c) the debt arises from the actual fraud. We will discuss each of these elements in turn.
But before doing so, will address some of the things these elements do not require.

In determining the nondischargeability of the debt under § 523(a)(2)(A) based on actual fraud, there is no
requirement that a creditor rely on the actual fraud or part with assets or receive credit at the inception of, or
concurrently with, the actual fraud.54 Nor is there a requirement that the debtor's actual fraud induced the creditor
to part with property or extend credit.55

The First Element — Actual Fraud
The first element of a nondischargeability claim under § 523(a)(2)(A) predicated on actual fraud is to show "actual
fraud." Showing "actual fraud" has two parts: "actual" and "fraud."56 For fraud to be "actual" fraud there must be
wrongful intent.57 Constructive or implied fraud is not actual fraud.58

"Fraud," as used in § 523(a)(2)(A), connotes deception or trickery.59 In Husky, the Supreme Court specifically
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decided not to adopt a definition of the "fraud" component of "actual fraud" component of "actual fraud" for all times
and all circumstances [*6] but did give some guidance.60 Actual fraud does not require that the debtor make any
misrepresentations.61 Further, the debtor must have taken some action in furtherance of the debtor's wrongful intent.
In Husky, the Supreme Court held that the debtor, by causing a corporation he controlled to transfer assets to other
entities he controlled for the purpose of impeding collection of a judgment against the transferor corporation,
committed actual fraud.62 In Vickery, this Court held that "[w]hen a debtor intentionally engages in a scheme to
deprive or cheat another of property or a legal right, that debtor has engaged in actual fraud and is not entitled to
the fresh start provided by the Bankruptcy Code."63

In support of his fraud claim, Hatfield alleges the following:

(a) Hatfield owned and controlled Promise McLoud, LLC, which in turn owned the Nursing Home;

(b) To obtain a certificate of need to operate the Nursing Home, Thompson made representations to the Department
of Health (i) that he would be actively involved in the Nursing Center's operations, including formulation of governing
policies affecting the quality of care; overseeing approval and implementation of its operating budget; assisting in
staffing needs; monitoring operations and budget compliance; and being physically present at the Nursing Center at
least eight hours per month and once every other week; and (ii) that Promise McLoud, LLC would purchase at least
$500,000.00 in "occurrence based" liability insurance for the Nursing Center;

(c) The Department of Health relied on those representations in issuing a certificate enabling the Nursing Home to
operate;

(d) Thompson did not do, and never intended to do, any of these things he represented to the Department of Health
that he would do in order to obtain issuance of the certificate of need;

(e) Thompson collected monthly payments from the operations of the Nursing Center and the other three nursing
homes;

(f) Thompson drained Promise McLoud, LLC's bank accounts of assets and diverted those funds to other businesses
Thompson or his brother owned;

(g) Thompson acted throughout with fraudulent intent;

(h) Mrs. Hatfield would not have died had Thompson acted in accordance with his representations to the Department
of Health and not drained the bank accounts; and

(i) Mrs. Hatfield's death was a foreseeable consequence of Thompson's conduct. If proven, such facts together with
other relevant facts and circumstances could establish the requisite wrongful intent and conduct sufficiently imbued by
deception or trickery to deprive or cheat another of property or a legal right that would allow Hatfield to succeed on his
§ 523(a)(2)(A) claim. Hatfield thus pleads a set of facts, that if proven, could establish actual fraud under §
523(a)(2)(A).64 In connection with the Summary Judgment Motion, not all of these allegations have been
established as facts.65 As there are remaining genuine issues of material fact with respect to the first element—actual
fraud—summary judgment is not appropriate.

The Second Element — Obtaining Money, Property, [*7] Services, or Credit by Actual Fraud
The second element requires that the debtor obtained "money, property, services, or . . . credit" by the actual fraud.
The bankruptcy court concluded that "[b]ecause the state court judgment does not represent a debt by Thompson for
anything that Thompson obtained from Hatfield, such debt does not constitute the type of debt that can be excepted
from discharge under Section 523(a)(2) (A)."66 However, there is no requirement that the debt be for something the
debtor obtains from the creditor.
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Section 523(a)(2) (A) provides that a debtor is not discharged "from any debt . . . for money, property, services, or an
extension, renewal, or refinancing of credit, to the extent obtained by . . . actual fraud."67 "Obtained by" modifies
"money, property, services, or an extension, renewal, or refinancing of credit" not "debt."68 Therefore, if the debtor
obtains money, property, services, or an extension, renewal, or refinancing of credit by false pretenses, false
representations, or actual fraud, any liability of the debtor arising from69 the false pretenses, fraud, representations,
or actual fraud is excepted from the discharge.70 Further, the nondischargeable liability under § 523(a)(2)(A) is not
limited to compensatory damages,71 nor does the value of the money, property, services, or credit obtained by
fraud limit the amount of the nondischargeable debt.72 There is no requirement under § 523(a)(2)(A) that the
debtor obtain the debt by actual fraud or that the debt is for something the debtor obtained by actual fraud.73

Facts in genuine dispute preclude summary judgment in favor of Thompson on the second element, that the debtor
"obtained money, property, services, or . . . credit" by the alleged actual fraud. Thompson obtained $6,000.00 per
month based on the operations of the Nursing Center and the three other nursing homes.74 Thompson obtained a
certificate of need for Promise McLoud, LLC, which is a property right in itself, and allowed his wholly owned limited
liability company to operate a nursing home.75 This presumably would have increased the value of his interest in
Promise McLoud, LLC.

The Third Element — The Debt Arises From the Actual Fraud
The third element requires that the debt arise from the actual fraud.76 The debt Hatfield seeks to except from
discharge is his fraud-based corporate veil piercing claim, not Promise McLoud, LLC's debt based on providing
substandard care. The conduct upon which Hatfield's state law veil piercing claim is based is substantially the same
conduct underlying Hatfield's claim of actual fraud under § 523(a)(2)(A) . Similarly, in Husky, the conduct that was the
basis for the state law fraudulent conveyance claim and the claim for actual fraud under § 523(a)(2)(A) was
substantially the same.77 Although Hatfield may not have a claim for fraud under Oklahoma law, Hatfield alleges a
fraud-based corporate veil piercing claim under Oklahoma law that may arise from actual fraud under § 523(a)(2)(A) .
Because genuine issues of material fact remain with respect to the third element of Hatfield's claim under §
523(a)(2)(A) an entry of summary judgment is not appropriate.

Based [*8] on the foregoing, we hold that summary judgment in favor of Thompson under § 523(a)(2)(A) is not
appropriate. We REVERSE and REMAND for further proceedings consistent with this opinion.

fn *

After examining the briefs and appellate record, the Court has determined unanimously to honor the parties'
request for a decision on the briefs without oral argument. See Fed. R. Bankr. P. 8012 . The case is therefore
submitted without oral argument.

fn 1

All future references to "Code," "Section," and "§" are to the Bankruptcy Code, Title 11 of the United States Code,
unless otherwise indicated. All future references to "Bankruptcy Rule" or "Bankruptcy Rules" are to the Federal
Rules of Bankruptcy Procedure, unless otherwise indicated.

fn 2

Complaint at 2, in Appellant's App. at 9; Answer at 2, in Appellant's App. at 19.

fn 3

Complaint at 6, in Appellant's App. at 13; Answer at 4, in Appellant's App. at 21.
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fn 4

Order Granting Motion of Stephen Thompson for Summary Judgment and Supporting Brief at 3 (the "Order"), in
Appellant's App. at 152. Unless otherwise stated, all subsequent facts are drawn from the Order.

fn 5

Dep. of Stephen Thompson at 9-16, in Appellant's App. at 70-71.

fn 6

Mot. of Def. Stephen Thompson For Summ. J. and Supp. Br. at 2 n. 1, in Appellant's App. at 26.

fn 7

Order at 3, in Appellant's App. at 152.

fn 8

Dep. of Stephen Thompson at 21-26, in Appellant's App. at 73-74.

fn 9

Dep. of Stephen Thompson at 19-33, in Appellant's App. at 72-76.

fn 10

Dep. of Stephen Thompson at 17-33, in Appellant's App. at 72-76.

fn 11

Dep. of Stephen Thompson at 23, in Appellant's App. at 73.

fn 12

Dep. of Janet Swisher at 9, in Appellant's App. at 102.

fn 13

Dep. of Stephen Thompson at 42-44, in Appellant's App. at 98.

fn 14

Aff. of Stephen Thompson at 2-3, in Appellant's App. at 38-39. Thompson alleged that the "claims-made based"
policy required claims be asserted timely, that no timely claim was asserted, but that if a timely claim had been
asserted, the coverage under the "claims-made based" policy would have been as effective as coverage under an
"occurrence-based" liability policy.

fn 15
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Response at 8, in Appellant's App. at 54.

fn 16

Summary Judgment Motion at 3, in Appellant's App. at 27.

fn 17

Complaint at 4-5, in Appellant's App. at 11-12.

fn 18

Id.

fn 19

Complaint at 5, in Appellant's App. at 12. Prior to the trial, counsel for Promise McLoud, LLC filed a Notice of No
Contest and advised the state court that she was withdrawing as counsel.

fn 20

Id.

fn 21

Id. at 5-6, in Appellant's App. at 12-13.

fn 22

Complaint in Appellant's App. at 8.

fn 23

Complaint at 6-8, in Appellant's App. at 13-15. Hatfield did not specify under which specific subsection of §
523(a)(2) — (A) or (B) — he was bringing his complaint, and therefore the bankruptcy court analyzed both in its
decision. It appears clear from the record that Hatfield intended to only assert a cause of action pursuant to §
523(a)(2)(A) , and not (B) . In any regard, Hatfield has not appealed the bankruptcy court's grant of summary
judgment as to § 523(a)(2)(B) .

fn 24

Complaint at 6, in Appellant's App. at 13.

fn 25

Summary Judgment Motion in Appellant's App. at 25.

fn 26

Response in Appellant's App. at 45.
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fn 27

Reply in Appellant's App. at 140. The bankruptcy court stated that it only considered the first five pages of the
Reply because "[t]he Reply does not comply with Local Rule 7056-1.D as it exceeds five pages and leave of Court
was not obtained to file an oversize reply brief." Order at 2 n. 1, in Appellant's App. at 151.

fn 28

Order at 9, in Appellant's App. at 158.

fn 29

LTF Real Estate Co. v. Expert S. Tulsa, LLC (In re Expert S. Tulsa, LLC), 522 B.R. 634 , 643 (10th Cir. BAP
2014)aff'd, 619 F. App'x 779 (10th Cir. 2015) (quoting Rushton v. Bank of Utah (In re C.W. Mining Co.), 477 B.R.
176 , 180 (10th Cir. BAP 2012), aff'd, 749 F.3d 895 (10th Cir. 2014)).

fn 30

Bank of Cushing v. Vaughn (In re Vaughn), No. WO-04-039, 2006 Bankr. LEXIS 406 , [342 B.R. 385], 2006 WL
751388 , at *2, 342 B.R. 385 , (10th Cir. BAP Mar. 22, 2006) (citing Fed. R. Civ. P. 56(c) ).

fn 31

In re Stat-Tech Inter. Corp., 47 F.3d 1054 , 1058 (10th Cir. 1995) (quoting Universal Money Ctrs., Inc. v. AT&T Co.,
22 F.3d 1527 , 1529 (10th Cir. 1994) (internal citations omitted)). party . . . ."

fn 32

Marks v. Hentges (In re Hentges), 373 B.R. 709 , 715 (Bankr. N.D. Okla. 2007).

fn 33

Vaughn, 2006 Bankr. LEXIS 406 , [342 B.R. 385], 2006 WL 751388 , at *2 (quoting Applied Genetics Int'l. Inv. v.
First Affiliated Secs., Inc., 912 F.2d 1238 , 1241 (10th Cir. 1990)).

fn 34

Hentges, 373 B.R. at 715 (citing Luckett v. Bethlehem Steel Corp., 618 F.2d 1373 , 1382 (10th Cir. 1980)).

fn 35

28 U.S.C. § 158(a)(1) , (b)(1) , and (c)(1) ; Fed. R. Bankr. P. 8002 ; 10th Cir. BAP L.R. 8001-3 .

fn 36

Long v. St. Paul Fire and Marine Ins. Co., 589 F.3d 1075 , 1078 n. 2 (10th Cir. 2009) ("[O]nce the district court
enters a final order, its earlier interlocutory orders merge into the final judgment and are reviewable on appeal.");
Holaday v. Seay (In re Seay), 215 B.R. 780 , 785 (10th Cir. BAP 1997) (bankruptcy court's summary judgment
order on nondischargeability claim under fraud exception, combined with judgment for debtor from trial of claims
seeking denial of discharge, disposed of entire complaint, and orders thus were final and appealable).

Hatfield v. Thompson (In re Thompson), No. WO-15-027, 2016 BL 270223 (B.A.P. 10th Cir. Aug. 19, 2016), Court Opinion

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 9

https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X3Q8HV18?jcsearch=Bankr.%20W.D.%20Okla.%20LR%207056-1(D)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XESATHQG000N?jcsearch=522%20B.R.%20634&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XESATHQG000N?jcsearch=643&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X76P6NNG000N?jcsearch=619%20F.%20App'x%20779&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1E4L1ON?jcsearch=477%20B.R.%20176&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1E4L1ON?jcsearch=477%20B.R.%20176&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1E4L1ON?jcsearch=180&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1LPQ88003?jcsearch=749%20F.3d%20895&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X14M2AG003?jcsearch=342%20B.R.%20385&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X14M2AG003?jcsearch=342%20B.R.%20385&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X3E9SL18?jcsearch=Fed.%20R.%20Civ.%20P.%2056(c)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X3N3N9?jcsearch=47%20F.3d%201054&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X3N3N9?jcsearch=1058&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XAC50C?jcsearch=22%20F.3d%201527&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XAC50C?jcsearch=1529&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X17FKTI003?jcsearch=373%20B.R.%20709&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X17FKTI003?jcsearch=715&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X14M2AG003?jcsearch=342%20B.R.%20385&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2O1V0?jcsearch=912%20F.2d%201238&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2O1V0?jcsearch=1241&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X17FKTI003?jcsearch=373%20B.R.%20at%20715&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2NOJT?jcsearch=618%20F.2d%201373&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2NOJT?jcsearch=1382&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEIMCC003?jcsearch=28%20U.S.C.%20%C2%A7%20158(a)(1)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEIMCC003?jcsearch=28%20U.S.C.%20%20158(b)(1)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEIMCC003?jcsearch=28%20U.S.C.%20%20158(c)(1)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X3D9K618?jcsearch=Fed.%20R.%20Bankr.%20P.%208002&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/1?citation=10th%20Cir.%20BAP%20L.R.%208001-3&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1C8G58003?jcsearch=589%20F.3d%201075&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1C8G58003?jcsearch=1078&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XM8L6B?jcsearch=215%20B.R.%20780&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XM8L6B?jcsearch=785&amp;summary=yes#jcite
http://www.bna.com/terms-of-service-subscription-products


fn 37

See Husky Int'l Elecs., Inc. v. Ritz, 136 S.Ct. 1581 , 1586 , 194 L. Ed. 2d 655 (2016) (holding that actual fraud is a
separate ground under § 523(a)(2)(A) for excepting a debt from discharge). The Supreme Court decided Husky
after the bankruptcy court issued the Order at issue in this appeal. We rely heavily on Husky in deciding to reverse.

fn 38

Although the validity of the debt typically is governed by state law, there are circumstances where it may be
governed by federal law, and even the Code itself. For example, the debt may be established under bankruptcy
law where a money judgment was entered against an individual in a fraudulent transfer adversary proceeding
under § 548 in a prior bankruptcy case of a different debtor, and that individual later files his or her own bankruptcy
case to discharge that debt. Diamond v. Vickery (In re Vickery), 488 B.R. 680 , 684 (10th Cir. BAP 2013).

fn 39

Resolution Tr. Corp. v. McKendry (In re McKendry, 40 F.3d 331 , 336 (10th Cir. 1994) ("In bankruptcy court there
are two separate and distinct causes of action: 'One cause of action is on the debt and the other cause of action is
on the dischargeability of that debt, a cause of action that arises solely by virtue of the Bankruptcy Code and its
discharge provisions.'" (quoting In re Moran, 152 B.R. 493 , 495 (Bankr. S.D. Ohio 1993) (internal citations
omitted)). Cf Brown v. Felsen, 442 U.S. 127 , 138 , 99 S. Ct. 2205 , 60 L. Ed. 2d 767 (1979) (holding that a non-
fraud based state court judgment does not preclude the bankruptcy court from determining dischargeability if the
"true nature of the debt" sounds in fraud). We use "claim" as synonymous with "cause of action" for purposes of
applying § 523(a)(2)(A), consistent with the synonymous nature of those terms under the doctrines of res judicata
and claim preclusion." Compare Restatement (First) of Judgments § 62 (Am. Law Inst. 1942) (using the term
"cause of action") withRestatement (Second) of Judgments § 25 (Am. Law Inst. 1982) (using the term "claim").

fn 40

11 U.S.C. § 101(12) .

fn 41

11 U.S.C. § 101(5)(A) .

fn 42

Cohen v. de la Cruz, 523 U.S. 213 , 218 , 118 S. Ct. 1212 , 140 L. Ed. 2d 341 (1998) (quoting Pa. Dept. of Pub.
Welfare v. Davenport, 495 U.S. 552 , 559 , 110 S. Ct. 2126 , 109 L. Ed. 2d 588 (1990) (reaching this conclusion
after examining the definition of "debt" under §§ 101(5)(A) and 101(12) ).

fn 43

Cf. Brown v. Felsen, 442 U.S. 127 , 99 S. Ct. 2205 , 60 L. Ed. 2d 767 (holding that a creditor is not barred by res
judicata [claim preclusion] from establishing nondischargeability of a debt liquidated under a state court judgment
that did not contain a finding of fraud.); McKendry, 40 F.3d at 333 (identifying the underlying debt merely as a
"deficiency judgment" without referring to fraud).

fn 44

See e.g., Tummel & Carroll v. Quinlivan (In re Quinlivan), 434 F.3d 314 , 319 (5th Cir. 2005) (holding that a debt
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established under a state law breach of contract theory of recovery could be excepted from discharge under §
523(a)(2)(A) ); Kaleta v. Sokolow, 183 B.R. 639 , 642 (M.D. Ala. 1995) (holding that the creditor's claim established
under a state law breach of contract theory of recovery could be excepted under § 523(a)(2)(A) where the creditor
would be time barred from liquidating its claim under a fraud but not a breach of contract theory of recovery).

fn 45

498 U.S. 279 , 111 S. Ct. 654 , 112 L. Ed. 2d 755 (1991).

fn 46

Lang, 293 B.R. at 513 (citing Grogan v. Garner, 498 U.S. 279 , 283-84 , 111 S. Ct. 654 , 112 L. Ed. 2d 755 ,
(1991)).

fn 47

Grogan v. Garner, 498 U.S. 279 , 283-84 , 111 S. Ct. 654 , 112 L. Ed. 2d 755 , (1991) (internal citations omitted)
(citing Vanston Bondholders Protective Comm. v. Green, 329 U.S. 156 , 161 , 67 S. Ct. 237 , 91 L. Ed. 162 (1946)
and Brown v. Felsen, 442 U.S. 127 , 129-30 , 136 , 99 S. Ct. 2205 , 60 L. Ed. 2d 767 (1979)).

fn 48

Lang, 293 B.R. at 513 .

fn 49

Id .

fn 50

In Vickery, the debtor was an owner of a business that had previously filed a Chapter 11 bankruptcy petition. The
trustee in the previous case obtained a $3.6 million joint liability judgment against the business, the debtor, and
others. In the debtor's bankruptcy case, the trustee sought to have that debt excepted from discharge on the basis
of actual fraud under § 523(a)(2)(A) . Footnote 63 in Vickery directs the bankruptcy court as follows: "Upon remand
to the bankruptcy court, we note also that we have previously stated that the 'state law of fraud controls with
respect to whether fraud has occurred, while bankruptcy law controls with respect to the determination of
nondischargeability.'" (quoting Lang, 293 B.R. at 513 ). Because the only issue on appeal in Vickery was the
dischargeability of the debt, not the validity or amount of the debt, this statement is dicta.

fn 51

Husky Int'l Elecs., Inc. v. Ritz, 136 S.Ct. 1581 , 1586 , 194 L. Ed. 2d 655 (2016); Grogan, 498 U.S. at 283-84 .

fn 52

Complaint at 8, in Appellant's App. at 15.

fn 53

Order at 6, in Appellant's App. at 155 ("Hatfield argues that the wrongful death judgment against Promise McLoud
can be imposed on Thompson based on a the theory of piercing the corporate veil. . . . The Court does not address
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such argument as the [Summary Judgment] Motion seemingly assumes that the debt is a debt of Thompson.").

fn 54

Husky, 136 S.Ct. at 1587 , 1591 .

fn 55

Id. at 1587 ("[in fraudulent conveyance cases], the fraudulent conduct is not in dishonestly inducing a creditor to
extend a debt. It is in the acts of concealment and hindrance.").

fn 56

Id. at 1586.

fn 57

Id. (quoting Neal v. Clark, 95 U.S. 704 , 709 , 24 L. Ed. 586 (1878)); see also In re Vickery, 488 B.R. at 690
(defining "actual" fraud as "involving fraudulent intent.").

fn 58

Id. at 1586.

fn 59

Id.

fn 60

Husky, 136 S.Ct. at 1586 .

fn 61

Id. at 1587 .

fn 62

See Id. at 1585-86 .

fn 63

Vickery, 488 B.R. at 690 (quoting Mellon Bank, N.A. v. Vitanovich (In re Vitanovich), 259 B.R. 873 , 877 (6th Cir.
BAP 2001)).

fn 64

We need not decide what portion of this conduct would be sufficient to establish actual fraud.

fn 65

Hatfield v. Thompson (In re Thompson), No. WO-15-027, 2016 BL 270223 (B.A.P. 10th Cir. Aug. 19, 2016), Court Opinion
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Order at 3-5, in Appellant's App. at 152-54. Unless otherwise stated, all subsequent facts are drawn from the
Order.

fn 66

Order at 9, in Appellant's App. at 158.

fn 67

11 U.S.C. § 523(a)(2)(A) (emphasis added).

fn 68

Cohen v. de la Cruz, 523 U.S. 213 , 216 , 118 S. Ct. 1212 , 140 L. Ed. 2d 341 (1998). In Husky, the Supreme
Court, addressing § 523(a)(2)(A) 's "obtained by" requirement and without citing to Cohen, stated:

[T]he recipient of a [fraudulent] transfer—who, with the requisite intent, also commits fraud—can obtain
assets by his or her participation in the fraud. If that recipient later files for bankruptcy, any debts
traceable to the fraudulent conveyance . . . will be nondischargeble under § 523(a)(2)(A) . . . . [Thus,]
at least sometimes a debt 'obtained by' a fraudulent conveyance scheme could be nondischargeable
under § 523(a)(2)(A).

Husky, 136 S.Ct. at 1589 (internal citations and quotation marks omitted). While these statements could be read to
impliedly undermine Cohen's interpretation of § 523(a)(2)(A) 's "obtained by" requirement, we are bound to apply
the Cohen holding because it directly and explicitly addresses whether "obtained by" in § 523(a)(2) modifies
"debts" or "money, property, services" etc. See United States v. Hatch, 722 F.3d 1193 , 1204-05 (10th Cir. 2013)
("Thus, even if we assume Hatch's authorities impliedly undermine Jones's approach to the Thirteenth Amendment
, we may not blaze a new constitutional trail simply on that basis: 'If a precedent of [the Supreme] Court has direct
application in a case'—such as Jones has to this case—'yet appears to rest on reasons rejected in some other line
of decisions, the Court of Appeals should follow the case which directly controls, leaving to [the Supreme] Court
the prerogative of overruling its own decisions.'" (quoting Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490
U.S. 477 , 484 , 109 S. Ct. 1917 , 104 L. Ed. 2d 526 , (1989)).

fn 69

The Supreme Court has characterized the required causal link between the "false pretenses, false representations,
or actual fraud" and the "debt" by using the terms "arising from," "resulting from," and 'traceable to" as
interchangeable in that context. See Cohen, 523 U.S. at 218 ("Moreover, the phrase 'to the extent obtained by' in §
523(a)(2)(A) . . . does not impose any limitation on the extent to which 'any debt' arising from fraud is excepted
from discharge." (emphasis added)); Field v. Mans, 516 U.S. 59 , 61 , 116 S. Ct. 437 , 133 L. Ed. 2d 351 , (1995)
("The Bankruptcy Code's provisions for discharge stop short of certain debts resulting from 'false pretenses, a false
representation, or actual fraud.' (emphasis added)); Husky, 136 S.Ct. at 1589 ("If that recipient later files
for bankruptcy, any debts 'traceable to' the fraudulent conveyance, will be nondischargable under § 523(a)(2)(A) ."
(internal citations omitted)(emphasis added)). For consistency, we use only "arising from" in this Opinion to mean
the same thing as "resulting from" and "traceable to." What is required to satisfy the required causal link is not at
issue in this appeal. As such, we decline to address it.

fn 70

Id. at 220-21 ("When construed in the context of the statute as a whole, then, § 523(a)(2)(A) is best read to prohibit
the discharge of any liability arising from a debtor's fraudulent acquisition of money, property, etc., including an

Hatfield v. Thompson (In re Thompson), No. WO-15-027, 2016 BL 270223 (B.A.P. 10th Cir. Aug. 19, 2016), Court Opinion

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 13

https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%C2%A7%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20213&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=216&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=118%20S.%20Ct.%201212&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=140%20L.%20Ed.%202d%20341&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XGTGR0K0000N?jcsearch=136%20S.Ct.%20at%201589&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1JRTUM003?jcsearch=722%20F.3d%201193&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1JRTUM003?jcsearch=1204-05&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X10V1Q2003?jcsearch=us%20const%20amend%20xiii&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2NVBO?jcsearch=490%20U.S.%20477&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2NVBO?jcsearch=490%20U.S.%20477&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2NVBO?jcsearch=484&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2NVBO?jcsearch=109%20S.%20Ct.%201917&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X2NVBO?jcsearch=104%20L.%20Ed.%202d%20526&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20at%20218&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CCPU?jcsearch=516%20U.S.%2059&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CCPU?jcsearch=61&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CCPU?jcsearch=116%20S.%20Ct.%20437&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CCPU?jcsearch=133%20L.%20Ed.%202d%20351&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XGTGR0K0000N?jcsearch=136%20S.Ct.%20at%201589&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20213&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
http://www.bna.com/terms-of-service-subscription-products


award of treble damages for the fraud."). See also Husky 136 S. Ct. at 1589 (a debtor with the requisite intent who
commits actual fraud can obtain assets by his or her participation in the fraud rendering the debt nondischargeable
under § 523(a)(2)(A) ); In re Vickery, 488 B.R. at 691 ("[T]he Trustee may prevail under § 523(a)(2)(A) if he shows
that the debt [owed] is for money obtained by actual fraud"). The Tenth Circuit has not directly addressed the
requirement that money, property, services, or other credit be obtained by the fraud. The Tenth Circuit's decision in
Fowler Bros. v. Young (In re Young), 91 F.3d 1367 , 1373 (10th Cir. 1996), which addressed exceptions to
discharge under § 523(a)(2)(A) based on false representations, predates Cohen and Husky.

fn 71

Id. at 222-23 .

fn 72

Id . (the debtor's liability may exceed the value obtained by the debtor). In Cohen, the Supreme Court used the
following example to illustrate § 523(a)(2)(A) 's function of allowing full recovery of all losses arising from fraud:

[I]f . . . the fraud exception only barred discharge of the value of any money, property, etc., fraudulently
obtained by the debtor, the objective of ensuring full recovery by the creditor would be ill served.
Limiting the exception to the value of the money or property fraudulently obtained by the debtor could
prevent even a compensatory recovery for losses occasioned by fraud. For instance, if a debtor
fraudulently represents that he will use a certain grade of shingles to roof a house and is paid
accordingly, the cost of repairing any resulting water damage to the house could far exceed the
payment to the debtor to install the shingles. Id. at 222 .

fn 73

There is a circuit split regarding whether a debtor must personally receive money, property, services, or other
credit. See HSSM #7 Ltd. P'ship v. Bilzerian (In re Bilzerian), 100 F.3d 886 , 890 (11th Cir. 1996) (discussing
whether a debtor must personally receive money before the exception to discharge of § 523(a)(2)(A) can apply).
The first approach requires the debtor personally receive money, property, services, or credit "through her fraud or
use of false pretenses." Nunnery v. Rountree (In re Rountree), 478 F.3d 215 , 219 (4th Cir. 2007). The second
approach prevents an innocent debtor from discharging liability for the fraud of his partners, regardless whether he
receives a monetary benefit. Deodati v. M.M. Winkler & Assocs. (In re M.M. Winkler & Assocs.), 239 F.3d 746 , 751
(5th Cir. 2001). The Ninth Circuit has adopted a third approach, holding that "the receipt of a benefit is no longer an
element of fraud under § 523(a)(2)(A) ." Muegler v. Bening, 413 F.3d 980 , 984 (9th Cir. 2005). As Thompson
personally received money or property from the alleged fraud, we need not decide this issue.

fn 74

Response at 10, in Appellant's App. at 56.

fn 75

Summary Judgment Motion at 2, in Appellant's App. at 26.

fn 76

Cohen, 523 U.S. at 215 , 218 ("We hold that § 523(a)(2)(A) prevents the discharge of all liability arising from fraud .
. . ." Id. at 215 . "Once it is established that specific money or property has been obtained by fraud . . . 'any debt'
arising therefrom is excepted from discharge." Id. at 218 .). See also Husky, 136 S. Ct. at 1589 ("any debts

Hatfield v. Thompson (In re Thompson), No. WO-15-027, 2016 BL 270223 (B.A.P. 10th Cir. Aug. 19, 2016), Court Opinion

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 14

https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XGTGR0K0000N?jcsearch=136%20S.%20Ct.%20at%201589&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X1JK54S003?jcsearch=488%20B.R.%20at%20691&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XAC7RO?jcsearch=91%20F.3d%201367&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XAC7RO?jcsearch=1373&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20213&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20213&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20213&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X36EA7?jcsearch=100%20F.3d%20886&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X36EA7?jcsearch=890&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X16CGCI003?jcsearch=478%20F.3d%20215&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X16CGCI003?jcsearch=219&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X50F3R?jcsearch=239%20F.3d%20746&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X50F3R?jcsearch=751&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X12FUTS003?jcsearch=413%20F.3d%20980&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X12FUTS003?jcsearch=984&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20at%20215&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=218&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XEH80E003?jcsearch=11%20U.S.C.%20%20523(a)(2)(A)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20213&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/X5CD0G?jcsearch=523%20U.S.%20213&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocument/XGTGR0K0000N?jcsearch=136%20S.%20Ct.%20at%201589&amp;summary=yes#jcite
http://www.bna.com/terms-of-service-subscription-products


'traceable to' the fraudulent conveyance will be nondischargable under § 523(a)(2)(A) .") (internal citation omitted).
the same.

fn 77

Husky, 136 S. Ct. at 1585-86 .

Hatfield v. Thompson (In re Thompson), No. WO-15-027, 2016 BL 270223 (B.A.P. 10th Cir. Aug. 19, 2016), Court Opinion
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Modification of Plan After Confirmation

Auto Accident Settlement Funds Belong to Bankruptcy Estate
BNA Snapshot

• Ch. 13 debtor has accident three years after bankruptcy plan confirmed

• Debtor gets remainder of funds after creditors are paid off

By Diane Davis

Aug. 10 — A Chapter 13 debtor who was in a car accident three years after his plan was
confirmed is not entitled to his portion of the settlement proceeds until his creditors are paid, a
bankruptcy court in Louisiana held Aug. 5 ( In re Wilson, 2016 BL 254523, Bankr. W.D. La., No.
11-81519, 8/5/16).

Judge John W. Kolwe of the U.S. Bankruptcy Court for the Western District of Louisiana
concluded that the debtor must pay a portion of the proceeds from his settlement funds towards

his remaining plan balance and increase the payments to unsecured creditors because the proceeds are property of the
estate.

The court found the modified plan proposed by Chapter 13 trustee Jon C. Thornburg is confirmable and the best interests of
the creditors test must be redetermined as of the date of the proposed modification. Chapter 13 of the Bankruptcy Code
allows individuals receiving regular income to obtain debt relief while retaining their property, but to do so, the debtor must
propose a plan that uses future income to repay all or a portion of his debts over a three to five year period.

There are five different approaches being used by courts to determine whether property acquired by a Chapter 13 debtor after
confirmation is property of the estate, the court said. The court adopted the growing majority view — the “estate-
replenishment approach” — and found that the proceeds of the debtor's post-confirmation cause of action are property of the
estate.

Debtor Clyde Wilson was in a car accident three years after his Chapter 13 plan was confirmed. The debtor amended his
schedules to disclose the potential cause of action stemming from the accident. The debtor's special counsel negotiated a
settlement of $196,845, and after the payment of fees and expenses, the debtor will receive $74,067.

The court sided with the Chapter 13 trustee's modified plan. The best interests of the creditors test under Section 1325(a)(4)
must be redetermined as of the date of the proposed modification, the court concluded, adopting the majority view on this
issue.

Since the total allowed claims are $11,359, the modified plan requires that this amount be paid into the plan from the
settlement proceeds, the court said.

Evidence supporting the debtor's claim that he needed all of the settlement proceeds for ongoing medical and living expenses
would have been considered by the court, but after being given an opportunity, no evidence was submitted to support such a
contention, the court said.

Thomas C. McBride, Alexandria, La., represented debtor Clyde Wilson, Jr.; Chapter 13 trustee Jon C. Thornburg, Alexandria,
La.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com
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To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/In_re_Wilson_No_1181519_2016_BL_254523_Bankr_WD_La_Aug
_05_2016_Co
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