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Attorneys' Fees

Attorney Can Get Fees After Ch. 13 Case Dismissed
BNA Snapshot

Jeffrey P. White & Assocs. v. Fessenden (In re Wheaton), 2016 BL 118818, B.A.P. 1st Cir., No. EP 15-043, 4/14/16

Development: The U.S. Bankruptcy Appellate Panel for the First Circuit holds that the U.S. Supreme Court's Harris v. Viegelahn cas
e doesn't apply in a pre-confirmation dismissal of a Chapter 13 case.

Takeaway: The debtor's attorney can recover his fees following a Chapter 13 dismissal prior to confirmation.

By Diane Davis

April 21 — A debtor's attorney can recover attorneys' fees that were mistakenly returned to the
debtor by the Chapter 13 trustee following the case's dismissal without confirmation, the U.S.
Bankruptcy Appellate Panel for the First Circuit held April 14 ( Jeffrey P. White & Assocs. v.
Fessenden (In re Wheaton), 2016 BL 118818, B.A.P. 1st Cir., No. EP 15-043, 4/14/16).

Judge Henry J. Boroff reversed the decision of the bankruptcy court and remanded the case,
concluding that the bankruptcy court abused its discretion in vacating the fee order in the case.

The BAP found that the U.S. Supreme Court's ruling in Harris v. Viegelahn , 135 S.Ct. 1829 (2015), didn't apply in this case
and thus, the debtor's attorney Jeffrey P. White was entitled to recover the settled amount of his fee award.

In Harris, the Supreme Court concluded that the plan payments made by a Chapter 13 debtor from his or her post-petition
wages and held by the Chapter 13 trustee at the time the case is converted to Chapter 7 must be returned to the debtor rather
than distributed to creditors (27 BBLR 721, 5/21/15). According to the court, a debtor's post-petition wages, including
undisbursed funds in the hands of the trustee don't become part of the Chapter 7 estate created by conversion.

Chapter 13 bankruptcy allows individuals receiving regular income to obtain debt relief while retaining their property, but to do
so, the debtor must propose a plan that uses future income to repay a portion of his or her debts over a three to five year
period. In Chapter 7 bankruptcy, a debtor's nonexempt assets are liquidated and the proceeds are distributed to creditors.

Does Harris Apply?

The question, the BAP said, is whether Harris applies where a Chapter 13 case has been dismissed prior to confirmation.

A majority of courts have concluded that Harris doesn't apply in a Chapter 13 case that has been dismissed prior to
confirmation, the BAP said. According to Bloomberg Law: Bankruptcy Treatise pt. X, ch. 329 (D. Michael Lynn et al. eds.,
2016), however, courts are split on the issue, citing In re Brandon , 537 B.R. 231 (Bankr. D. Md. 2015), and In re Beauregard
, 533 B.R. 826 (Bankr. D.N.M. 2015).

The bankruptcy court abused its discretion, the BAP said. Bankruptcy Code Section 1326(a)(2) provides that a debtor's
attorney is entitled to payment of attorneys' fees prior to disbursement of the undistributed plan payments to the debtor if the
fees are a Section 503(b) administrative expense claim, the BAP said. In this case, attorney White sought approval of his fees
and expenses under Section 330 and the court awarded those fees.
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Debtor Corey R. Wheaton filed a Chapter 13 petition and was represented by White. The debtor filed two amended Chapter
13 plans, but several parties objected to the plans and neither was ever confirmed.

Chapter 13 trustee Peter C. Fessenden moved to dismiss the bankruptcy case because the debtor failed to make payments
under the unconfirmed plan. The debtor opposed the motion, arguing that he would make payments and cure any defaults,
but he didn't file an amended plan.

The bankruptcy court declared it would dismiss the case in 14 days unless the debtor converted the case to a more
appropriate chapter. The debtor failed to seek conversion and the court dismissed the case.

Trustee's Mistaken Payments

White filed his fee application seeking $5,709 in attorneys' fees, which the court granted. Subsequently, White filed another
fee application seeking an additional $4,062 in attorneys' fees, which the bankruptcy court granted. The trustee, however,
inadvertently overlooked the last fee award and mistakenly paid White $2,816 in outstanding fees and refunded $7,596 to the
debtor. White and the trustee attempted to recover the disbursed funds from the debtor, but they were unable to do so.

The trustee then filed his final report and account showing that he had distributed $4,297 to White as attorneys' fees and
$7,596 to the debtor. White objected to the report because it didn't include the second fee award approved by the court. Later,
the parties entered into a settlement agreement reducing the amount of unpaid fees to White to $3,000 and directing the
trustee to pay that amount. The trustee paid White $3,000 in accordance with the settlement.

The bankruptcy court entered an order vacating the fee order, but didn't order White to turn over the $3,000 he received from
the trustee under the fee order.

White appealed to the BAP arguing that the bankruptcy court erred in vacating the fee order in light of the ruling in Harris beca
use Harris doesn't apply. The trustee agreed with White's position.

Judges Diane Finkle and Edward A. Godoy joined the opinion.

Jeffrey P. White, Esq., represented himself as appellant; Peter C. Fessenden, Chapter 13 trustee represented himself as
appellee.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Jeffrey_P_White__Assocs_v_Fessenden_In_re_Wheaton_No_EP_
15043_201
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Contents of Plan

Ch. 13 Debtor Can't Pay His Attorney Before Mortgage
BNA Snapshot

United Fin. Credit Union v. Maike (In re Maike), 2016 BL 109510, E.D. Mich., No. 1:15-cv-13176-TLL-PTM, 4/7/16

Development: A debtor can't prioritize payments to his attorney in his Chapter 13 plan over payments to the secured lender for his
principal residence.

Impact: Attorneys in Michigan have already started restricting their bankruptcy practices to Chapter 7 because of the “difficult road
to confirmation and the complexity of the work” in Chapter 13 cases, according to an attorney practicing in Detroit, and this might be
a trend to watch for on a national level, he said.

By Diane Davis

April 11 — A debtor's Chapter 13 plan improperly prioritized paying the debtor's attorney in full
before paying a secured lender holding an interest in the debtor's home, a district court in
Michigan held April 7 ( United Fin. Credit Union v. Maike (In re Maike), 2016 BL 109510, E.D.
Mich., No. 1:15-cv-13176-TLL-PTM, 4/7/16).

Judge Thomas L. Ludington of the U.S. District Court for the Eastern District of Michigan
reversed the decision of the bankruptcy court approving the debtor's Chapter 13 plan and

remanded the case.

This case addresses the tension between Bankruptcy Code Section 1322(b)(2), which won't allow a Chapter 13 plan to modify
the rights of “a claim secured only by a security interest in real property that is the debtor's principal residence,” and Section
1326(b)(1), which gives priority to administrative fees, including the debtor's attorneys' fees.

Unwarranted Intrusion

The district court's ruling “is an unwarranted intrusion in the bankruptcy court's ability to administer its cases,” Matthew Mason
told Bloomberg BNA April 11. Mason is a Detroit bankruptcy attorney and member of the National Association of Consumer
Bankruptcy Attorneys and the National Consumer Bankruptcy Rights Center.

“Once one accepts that there is an automatic post petition, pre-confirmation default due to the time lag between filing and
commencement of payments after confirmation, then it should be left to the sound discretion of the court as to the timing and
extent of the curing of that default,” Mason told Bloomberg BNA. “Section 1326(b (1) gives the court discretion to order
payment of administrative expenses first. Contrary to the District Court's view, there is nothing sacred about a mortgagee's
right to receive a monthly payment such that the timing cannot be affected,” he said.

“If the bankruptcy court determines that in order to administer its Chapter 13 docket, it needs promptly paid competent
bankruptcy counsel to shepherd the cases to a successful conclusion for both the debtor and creditors, then that exercise of
discretion should not be second guessed,” Mason told Bloomberg BNA. “Chapter 13 plans have to be viewed in their entirety,
not just at one moment in time. Mortgage creditors lose nothing by payment of the attorney fees in full. They still receive all of
their monthly payments plus interest,” he said.

The court's decision “elevating form over substance just creates one more disincentive for competent counsel to handle
Chapter 13 cases, a result that no stakeholder in the bankruptcy system should applaud,” Mason told Bloomberg BNA.

Limited Disruption to Existing Practice

Ch. 13 Debtor Can't Pay His Attorney Before Mortgage, Bankruptcy Law Reporter (BNA)
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The bankruptcy court said it was following the Eastern District of Michigan's “long tradition” of allowing debtors' counsel to
receive full priority payment before other creditors and allowing a debtor to cure non-payment of post-petition monthly “gap
payments” to all other creditors. The district court took issue with this, however, and said that although it might be disruptive to
the Eastern District of Michigan model Chapter 13 plan, its decision had limited consequences in that it applied only where
there is a homestead mortgagee and when the plan has insufficient funds to pay both the debtor's attorney and the creditor.

Debtor Craig Maike obtained a loan from appellant United Financial Credit Union (UFCU) for $62,000. Under their agreement,
the debtor would make monthly payments of $454, and if he failed to make such payments, he would be in default.

Debtor's Proposed Ch. 13 Plan

Subsequently, the debtor fell behind on the mortgage and filed a Chapter 13 bankruptcy petition. Chapter 13 allows
individuals receiving regular income to obtain debt relief while retaining their property. To do so, the debtor must propose a
plan that uses future income to repay a portion of his debts over a three to five year period.

The debtor's Chapter 13 plan proposed paying his attorneys' fees of $2,910 in full, before beginning $510 in monthly
payments to UFCU.

UFCU objected, arguing that the plan altered its rights to receive payments each month during the pendency of the plan under
Section 1322(b)(2) and 1322(b)(5). The debtor and the trustee both argued that the debtor's attorneys' fees should be paid as
a priority administrative expense.

Plan Confirmed

After an initial confirmation hearing, the bankruptcy court adjourned the hearing for a few months until the trustee had enough
funds to pay the debtor's attorney in full and begin monthly payments to UFCU. A few months later, the bankruptcy court
confirmed the debtor's plan, concluding that UFCU would receive its contractual payment of $503 each month, and that its
post-petition arrearage of $3,522 would take 28 months to cure, and its prepetition arrearage of $2,515 would take an
additional 20 months to cure. The total arrearage owed to UFCU would be cured within the 60 months required under Chapter
13.

On appeal to the district court, UFCU argued that the plan impermissibly modifies its rights under the mortgage agreement.
According to UFCU, the plan can't create a post-petition default by requiring all of the post-petition income to be applied
against the debtor's attorneys' fees exclusively. The debtor contended that the mortgage payment gap is permissible under
Section 1322(b)(5), which allows for the maintenance and cure of post-petition default.

Not a Sword to Delay Payment

The district court focused on the fact that in this case, the post-petition default was created by the plan's requirement that all of
the debtor's post-petition income be allotted to attorneys' fees. Although Section 1322(b)(5) may allow cure of post-petition
default over a reasonable time period, it doesn't “contemplate or authorize a post-petition default created by the plan itself to
accumulate cash for a preferred creditor — the debtor's attorney,” the court said. “The opportunity to cure a default is a shield
by which a debtor can heal a delinquent debt. It is not a sword which the debtor can use to further delay payment while the
attorney collects a fee,” the court said.

Section 1322(b)(5) “exists as a mechanism to cure defaults and maintain payments while a bankruptcy case is pending — it
doesn't exist to allow the plan itself to create defaults at the expense of the homestead mortgagee in order to prioritize
payment to debtor's counsel, exclusively,” the court said.

Encourages Competent Representation?

The court rejected the debtor's argument that payment to counsel at the outset of the plan encourages competent
representation. There is no language in the Code to codify such a policy, the court said. “Concern for debtor's attorneys
cannot override the express language of § 1322(b)(2) and § 1322(b)(5),” the court said.

In Michigan, “a number of attorneys already restrict their practice to Chapter 7 because of the often difficult road to
confirmation, the many and varied objections to confirmation and the complexity of the work,” Mason told Bloomberg BNA. He
explained that “[i]f you factor in ever greater uncertainty of being paid, given that the upfront time investment in a Chapter 13
can be significant, that would accelerate the trend toward Chapter 7 and attorneys only being willing to do the simplest, most
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likely to succeed Chapter 13's.”

Jennifer H. Doyle, Saginaw, Mich., and Michael M. Hall, Anagnost, Hall, Saginaw, Mich., represented appellee/debtor Craig
Maike; Karl L. Wenzloff, Wenzloff & Wenzloff, P.L.C., Bay City, Mich., represented appellant United Financial Credit Union;
Gaetan E. Gerville-Reache, Warner, Norcross, Grand Rapids, Mich., represented amici Michigan Bankers Association,
Michigan Credit Union League, Chemical Bank, Mercantile Bank of Michigan; Charles J. Schneider, Charles J. Schneider
Assoc., Livonia, Mich., represented amicus Northeastern Michigan Bankruptcy Bar Association; Melissa A. Caouette, Office of
the Chapter 13 Trustee Carl L. Bekofske, Flint, Mich., represented amicus Chapter 13 Trustees for the Eastern District of
Michigan.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/United_Fin_Credit_Union_v_Maike_In_re_Maike_No_15cv13176_2
016_BL_
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Effect of Conversion

Debtor's Earnings Must Be Turned Over to Ch. 7 Trustee
BNA Snapshot

Meier v. Katz (In re Meier), 2016 BL 75164, N.D. Ill., No. 1:15-cv-03434, 3/11/16

Development: A debtor's post-petition earnings are part of the bankruptcy estate and must be turned over to the Chapter 7 trustee
after the debtor converted his case from Chapter 11 to Chapter 7, a district court in Illinois holds.

Takeaway: This case illustrates the “careless and inept drafting of the draconian 2005 law,” which shows that “an individual debtor
can be worse off under Chapter 11 than under Chapter 13,” a bankruptcy professor tells Bloomberg BNA.

By Diane Davis

March 17 — Money that a debtor earned after he filed for Chapter 11 bankruptcy but then
converted to a case under Chapter 7 belongs to the Chapter 7 bankruptcy estate, a district court
in Illinois held March 11 ( Meier v. Katz (In re Meier), 2016 BL 75164, N.D. Ill., No. 1:15-
cv-03434, 3/11/16).

Affirming the judgment of the bankruptcy court, Judge John Z. Lee concluded that debtor Robert
J. Meier must turn over the funds deposited into a debtor in possession (DIP) account to

Chapter 7 trustee Robert B. Katz.

The result in this case “is very unfortunate and, in my opinion, wrong, albeit understandable, given the statute,” Prof. Charles
J. Tabb, Mildred Van Voorhis Jones Chair in Law, University of Illinois, told Bloomberg BNA March 16.

The issue of what happens to post-petition earnings when a debtor first files a petition under Chapter 11, which is for
businesses or individuals whose debts exceed the statutory thresholds for Chapter 13, and later converts the case to one
under Chapter 7 in which a debtor's nonexempt assets are liquidated and the proceeds are distributed to creditors has never
been addressed by a circuit court. The lower courts that have addressed the issue are split, the court said.

Bankruptcy Code Section 348(a) provides that a “conversion of a case from a case under one chapter of this title to a case
under another chapter of this title constitutes an order for relief under the chapter to which the case is converted, but … does
not effect a change in the date of the filing of the petition.” In 2005, Congress added Section 348(f), which provides that when
a bankruptcy case is converted from Chapter 13 to Chapter 7, the Chapter 7 estate doesn't include earnings made by the
debtor after the commencement of the case.

The district court took the approach of the statutory construction tool “expressio unius est exclusio alterius” (“to express or
include one thing implies the exclusion of the other”) and found it significant that Section 348(f) mentions only cases converted
from Chapter 13 and doesn't include conversions from Chapters 11 or 12.

Disincentivizes Ch. 11 Debtors

“At first blush, one certainly can understand why a court would limit the special protective rule of § 348(f) to Chapter 13 cases,
since it refers only to Chapter 13 cases,” Tabb told Bloomberg BNA. “But there is little reason to think that when Congress in
2005 added the post-petition property rules to Chapter 11 cases (in § 1115) it thought to revisit the conversion rule of § 348(f),
which had been enacted 11 years earlier to address exactly this problem — and did so in a way favorable to the debtor,” Tabb
said.

Debtor's Earnings Must Be Turned Over to Ch. 7 Trustee, Bankruptcy Law Reporter (BNA)

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 1

https://www.bloomberglaw.com/ms/documentdocumentdocument/1?citation=bna%20decref200108&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocument/1?citation=2016%20bl%2075164&amp;summary=yes#jcite
mailto:ddavis@bna.com
https://www.bloomberglaw.com/ms/documentdocumentdocument/1?citation=bna%20decref200108&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocument/1?citation=2016%20bl%2075164&amp;summary=yes#jcite
http://www.bna.com/terms-of-service-subscription-products


This is “yet another of a very long laundry list of illustrations of the careless and inept drafting of the draconian 2005 law,”
Tabb told Bloomberg BNA. “All Congress was trying to do in 2005 regarding individual Chapter 11 debtors was to mimic the
Chapter 13 approach, but as Meier illustrates, an individual debtor can be worse off under Chapter 11 than under Chapter 13,
” he said.

“The Meier outcome disincentivizes an individual debtor from trying to pay his creditors in a Chapter 11 case. Even worse, an
individual can be thrown into Chapter 11 involuntarily (unlike in Chapter 13), and thus, could be exposed to the risk of post-
petition wages being brought into his estate even though he's never voluntarily chosen anything other than to liquidate,” said
Tabb, who is an editor of Bloomberg Law: Bankruptcy Treatise.

Case Is Converted

Meier filed for Chapter 11 bankruptcy relief and while the case was proceeding, he continued working and deposited his
earnings into a DIP account. When he wasn't able to reorganize under Chapter 11, he converted his case to Chapter 7.

One of Meier's creditors moved to compel him to turn over the funds deposited into the DIP account. The Chapter 7 trustee
joined the creditor's motion.

The debtor argued that the earnings weren't property of the Chapter 7 estate because they arose after he had filed his original
bankruptcy petition.

The bankruptcy court ruled in favor of the creditor/trustee and ordered the funds to be turned over to the trustee. The debtor
appealed to the district court.

Two Avenues to Create Estate

Chapters 11 and 7 offer “two different avenues for individuals seeking to avail themselves of the bankruptcy process,” the
district court said. Whichever chapter a debtor chooses, the commencement of a bankruptcy case creates an “estate”
consisting of property of the debtor.

Under Section 1115(a)(2), a Chapter 11 estate includes property owned by the debtor at the time the case is commenced,
and any income earned by the debtor after the petition is filed, the court said. Under Chapter 7, a trustee sells the assets of
the estate and the proceeds are distributed to the debtor's creditors. The estate under Chapter 7 excludes “earnings from
services performed by an individual debtor after the commencement of the case,” the court said, citing Section 541(a)(6).

Split in Circuits

When Congress added subsection (f) to Section 348 in 1994, there was a split among circuit courts as to what property
remains part of the estate after a bankruptcy case is converted from Chapter 13 to Chapter 7, the court said. The Seventh
Circuit in In re Lybrook , 951 F.2d 136 (7th Cir. 1991), held that once a debtor's earnings became part of the Chapter 13
estate, they remained so even after a conversion to Chapter 7, but the Third Circuit in In re Bobroff , 766 F.2d 797 (3d Cir.
1985), came to the opposite result.

Look at Legislative History

The legislative analysis of Section 348(f) states that the amendment overrules the holding in In re Lybrook and adopts the
reasoning of In re Bobroff , but gives the court discretion in a case in which the debtor has abused the right to convert and
converted in bad faith, the court said.

The legislative history demonstrates that Congress was aware of the same issue with Chapter 12, but still limited the
application of Section 348(f) to Chapter 13, the court said. Then in 2005, the court noted, Congress simplified Chapter 11 by
adding Section 1115(a)(2), which made post-petition earnings part of the estate in Chapter 11 cases, but didn't bring Chapter
11 or Chapter 12 within the scope of Section 348(f).

The debtor questioned why Chapters 11 and 12 should be treated any differently than Chapter 13.

There are many procedural and substantive differences between Chapters 11 and 13, the court said. “The differences
between Chapter 13 and Chapter 11 are replete with policy considerations, and Congress is better equipped at making these
policy choices than the court,” the court said.
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Appellant Robert J. Meier, Arlington Heights, Ill., represented himself, pro se; Elizabeth A. Bates, Springer Brown, LLC,
Wheaton, Ill., represented defendant/trustee Robert B. Katz; Jack B. Schmetterer, United States Bankruptcy Court, Chicago,
Ill., represented defendant service list: U.S. Bankruptcy Court, Clerk, U.S. Bankruptcy Court, Chicago; United States Trustee,
Office of the United States Trustee, Chicago.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Meier_v_Katz_In_re_Meier_No_15_C_3434_2016_BL_75164_ND_
Ill_Mar_11
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Gaming

Union Seeks High Court Ruling on Trump Taj Mahal
BNA Snapshot

UNITE HERE Local 54 v. Trump Entm't Resorts, Inc. , U.S., No. 15-1286, cert. petition filed4/14/16

Development: Union argues Third Circuit erred in permitting bankrupt employer to reject labor law obligations that survived
expiration of a collective bargaining agreement.

Next Steps: Responses to the petition are due May 18.

By Lawrence E. Dubé

April 20 — The union representing employees at the Trump Taj Mahal in Atlantic City, N.J., is
asking the U.S. Supreme Court to review and reverse an appeals court ruling that allowed the
casino's bankrupt operators to reject labor obligations that arose from an expired collective
bargaining agreement ( UNITE HERE Local 54 v. Trump Entm't Resorts, Inc. , U.S., No.
15-1286, cert. petition filed4/14/16).

The U.S. Court of Appeals for the Third Circuit ruled that the federal Bankruptcy Code permits a
Chapter 11 debtor-employer to reject or modify labor obligations established in a collective bargaining agreement even after
the agreement has expired (28 BBLR 66, 1/21/16).

The Third Circuit affirmed a bankruptcy court ruling that permitted Trump Entertainment Resorts, Inc. and related companies
to terminate or modify employee benefits for more than 1,000 union-represented employees.

Section 1113 of the Bankruptcy Code may allow rejection of collective bargaining agreements, but UNITE HERE Local 54
argued April 14 in its Supreme Court petition that the Third Circuit disregarded the “entirely distinct” duty of a unionized
employer under the National Labor Relations Act to keep labor conditions in effect after a contract expires pending
negotiations with the bargaining representative of employees.

Employer Sought Relief From Labor Obligations

According to court records, Trump Entertainment Resorts and affiliated companies, including Trump Taj Mahal Associates
LLC, filed for bankruptcy protection under Chapter 11 of the Bankruptcy Code in September 2014 (26 BBLR 1236, 9/11/14).

The debtors also filed a motion under Section 1113 of the Bankruptcy Code asking the U.S. Bankruptcy Court for the District
of Delaware to allow them to make changes in pensions, health and welfare benefits, and work rules affecting employees that
Local 54 represented at the casino.

Section 1113 provides that a debtor may “reject a collective bargaining agreement” if it has made a proposal providing
necessary modifications, an employee representative “has refused to accept such proposal without good cause,” and “the
balance of the equities clearly favors rejection of such agreement.”

Dispute Over Bankruptcy Court's Power

The collective bargaining agreement between Trump and Local 54 expired by its terms just a few days after the filing of the
bankruptcy proceeding, and shortly before the debtor's motion for Section 1113 relief.
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However, the bankruptcy court permitted Trump to make extensive changes that had been presented to Local 54 but never
accepted by the union (In re Trump Entertainment Resorts, Inc., 2014 BL 294275 (Bankr. D. Del. 2014); ( (26 BBLR 1451,
10/23/14)204 DLR A-14, 10/22/14) .

Local 54 appealed, and the National Labor Relations Board filed an amicus brief supporting the union's position that Section
1113 did not authorize the bankruptcy court to relieve the employer of post-contract obligations established by federal labor
law (27 BBLR 189, 2/5/15) .

However, the appeals court affirmed the bankruptcy court action (28 BBLR 66, 1/21/16)(810 F.3d 161, 205 LRRM 3201 (3d
Cir. 2016); and wrote that “when the employer's statutory obligations to maintain the status quo under the terms of an expired
CBA will undermine the debtor's ability to reorganize and remain in business, it is the expertise of the Bankruptcy Court which
is needed rather than that of the NLRB.”

Petition Urges Justices to Take Up Case

Urging the Supreme Court to review the case, Local 54 said the case “involves a crucial intersection between bankruptcy law
and federal labor law.”

The union said Section 1113 only provides for court-approved rejection of a “collective bargaining agreement,” which the
union said is a well-established term referring to a contract between an employer and a union.

Local 54 said the Supreme Court “has been clear that a collective bargaining agreement and the statutory duty to keep some
terms and conditions in effect pending negotiations are entirely distinct.”

Union Confronts Third Circuit Decision

The petition asserted the Third Circuit failed to apply the plain language of Section 1113, and the union said the appeals court
wrongly subordinated both collective bargaining agreements and post-contract obligations to the Bankruptcy Code's general
preference for allowing debtors to reorganize their businesses.

Contending the Third Circuit ruling “obliterates the role of the NLRB” in addressing unfair labor practices of employers in
bankruptcy, Local 54 said the decision is inconsistent with a Fourth Circuit ruling in Gloria Manufacturing Corp. v. International
Ladies Garment Workers Union, 734 F.2d 1020, 116 LRRM 2567 (4th Cir. 1984), that an expired bargaining agreement was
not subject to rejection under a bankruptcy law provision on “executory contracts,” Bankruptcy Code Section 365(a), that
predated the enactment of Section 1113.

Arguing for reversal of the appellate court ruling, Local 54 said the Third Circuit improperly “elevat[ed] bankruptcy law and
bankruptcy courts above the NLRA and the NLRB” in an exercise of policymaking “that should be reserved for Congress.”

Richard G. McCracken of Davis, Cowell & Bowe, LLP in San Francisco is counsel of record for UNITE HERE Local 54.

To contact the reporter on this story: Lawrence E. Dubé in Washington at ldube@bna.com

To contact the editor responsible for this story: Susan J. McGolrick at smcgolrick@bna.com

For More Information

The petition is available at http://src.bna.com/egc.
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Gaming

Trump Taj Mahal Could Reject Labor Contract
BNA Snapshot

In re Trump Entm't Resorts, 2016 BL 11157, 3d Cir., No. 14-4807, 1/15/16

Development: Bankruptcy Code provision allowed debtor-employer to reject a collective bargaining agreement after contract
expired.

Takeaway: Third Circuit provides first appellate court ruling on an issue that has divided lower courts.

By Lawrence E. Dubé

Jan. 15 — In the first appellate court ruling on an important issue in business reorganizations,
the U.S. Court of Appeals for the Third Circuit Jan. 15 ruled that the federal Bankruptcy Code
permits a Chapter 11 debtor-employer to reject or modify labor obligations established in a
collective bargaining agreement even after the agreement has expired ( In re Trump Entm't
Resorts, 2016 BL 11157, 3d Cir., No. 14-4807, 1/15/16).

The ruling will give Chapter 11 debtors more leeway to seek court relief from post-contract labor
obligations that unions refuse to compromise over. It may also make bankruptcy filings more attractive to distressed
companies that are seeking to reduce the costs of employing union-represented workers.

The appeals court affirmed a bankruptcy court's order under Section 1113 of the Bankruptcy Code, 11 U.S.C. § 1113, that
permitted casino owner Trump Entertainment Resorts Inc. to reject an expired contract with UNITE HERE Local 54, which
represents about a third of the casino's 3,000-employee workforce.

The union and the National Labor Relations Board argued that the court couldn't authorize the debtor to reject or modify
employment terms that the employer was bound to maintain under the National Labor Relations Act until it reached a new
agreement with the union or bargained to an impasse.

However, Judges Jane R. Roth, Patty Shwartz and Anthony J. Scirica said Section 1113 “does not distinguish between the
terms of an unexpired CBA and the terms and conditions that continue to govern after the CBA expires.”

Union Decries Ruling

Local 54 President Bob McDevitt said in a statement e-mailed to Bloomberg BNA: “We have learned in Atlantic City over the
years not to rely on the courts for justice, and we have been proven right again.”

McDevitt said the union will meet next week to “evaluate all our options and next steps, including legal ones.”

Trump Entertainment Resorts said in a press release: “The Third Circuit's decision is an important milestone in Trump
Entertainment's reorganization and satisfies a central condition to the Company's emergence from bankruptcy under its
chapter 11 plan of reorganization.”

Labor Issue Arose in Casino Bankruptcy

According to court records, Trump Entertainment Resorts and affiliated companies, including Trump Taj Mahal Associates
LLC, filed for Chapter 11 bankruptcy protection in September 2014 (26 BBLR 1236, 9/11/14).
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The debtors also filed a motion asking the U.S. Bankruptcy Court for the District of Delaware to allow them to make changes
in pensions, health and welfare benefits, and work rules affecting employees that Local 54 represented at Trump's Atlantic
City, N.J., casino.

The debtors relied on Section 1113 of the Bankruptcy Code, which provides that a debtor may “reject a collective bargaining
agreement” if it has made a proposal providing necessary modifications, an employee representative “has refused to accept
such proposal without good cause,” and “the balance of the equities clearly favors rejection of such agreement.”

However, Roth wrote for the court, Section 1113 explicitly forbids a Chapter 11 debtor from terminating or altering any
provision of a labor contract before it has complied with Section 1113.

The collective bargaining agreement between Trump and Local 54 expired by its terms just a few days after the filing of the
bankruptcy proceeding, and shortly before the debtor's motion for Section 1113 relief. However, the bankruptcy court
permitted Trump to make extensive changes that had been presented to Local 54 but never accepted by the union (In re
Trump Entertainment Resorts, Inc., 2014 BL 294275 (Bankr. D. Del. 2014); (26 BBLR 1451, 10/23/14)204 DLR A-14, 10/22/14
).

Issue of First Impression in Appellate Courts

Local 54 requested permission to appeal the ruling directly to the Third Circuit, which said the case presented “a question of
first impression among the courts of appeals: is a Chapter 11 debtor-employer able to reject the continuing terms and
conditions of a CBA after the CBA has expired?”

Local 54 argued that because Section 1113 explicitly refers to rejection of a collective bargaining agreement, the statute was
not intended to apply to the post-contract obligation of an employer to maintain existing employment terms until it bargains to
an agreement or an impasse with a union. That obligation, the union argued, is based on the employer's duty to bargain under
the NLRA, not the expired contract.

In an amicus brief supporting Local 54's appeal, the NLRB argued that in limiting the authority granted under Section 1113 to
a “collective bargaining agreement,” Congress used language that was a “longstanding term of art” referring only to an
unexpired contract, not to a post-contract obligation (27 BBLR 189, 2/5/15).

Section 1113's authorization for rejection of labor contracts didn't extend to relieving the employer of its bargaining obligations
under federal law, the board said.

“[N]othing in the language or legislative history of § 1113 suggests that it was intended to intrude on statutory legal obligations
arising solely under the NLRA and not by contract,” the NLRB argued.

Third Circuit Cites Bankruptcy Code Purposes

Roth acknowledged Section 1113 does not mention the continuing obligation imposed on employers by the NLRA. “However,”
she wrote, “neither does it restrict its prescription to ‘executory' or ‘unexpired' CBAs.”

The appeals court said “we will not embark, as the parties do, on a hypertechnical parsing of the words and phrases that
comprise § 1113, or focus on a meaning that may seem plain when considered in isolation.”

Section 1113 “balances the concerns of economically-stressed debtors in avoiding liquidation and the unions' goals of
preserving labor agreements and maintaining influence in the reorganization process,” the court said.

Roth said the Taj Mahal bankruptcy “exemplifies the process that Congress intended.” The debtors gave the union proposals
that included millions of dollars in pension contributions, health and welfare contributions, and work rule changes, the court
said, but “[i]nstead of negotiating with the Debtors, the Union stalled the bargaining sessions, engaged in picketing, and
attempted to harm the Debtors' business.”

Court Should Weigh Modification of Labor Terms

The purpose of the Bankruptcy Code is to give debtors “latitude to restructure their affairs,” court said.

“[W]hen the employer's statutory obligations to maintain the status quo under the terms of an expired CBA will undermine the
debtor's ability to reorganize and remain in business, it is the expertise of the Bankruptcy Court which is needed rather than
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that of the NLRB,” the court said.

“For that reason,” Roth wrote, “whether the CBA is in effect or is expired, it is the Bankruptcy Court which should make the
review and decide on the necessity of the modification.”

“Under the policies of bankruptcy law, it is preferable to preserve jobs through a rejection of a CBA, as opposed to losing the
positions permanently by requiring the debtor to comply with the continuing obligations set out by the CBA,” Roth wrote.

Citing “Chapter 11's overarching purposes and the exigencies that the Debtors face,” the court affirmed the bankruptcy court's
decision to grant relief under Section 1113.

Kathy L. Krieger of James & Hoffman argued the appeal for UNITE HERE Local 54. Roy T. Englert of Robbins, Russell,
Englert, Orseck, Untereiner & Sauber argued for Trump Entertainment Resorts. Both attorneys practice in Washington.

To contact the reporter on this story: Lawrence E. Dubé in Washington at ldube@bna.com

To contact the editor responsible for this story: Susan J. McGolrick at smcgolrick@bna.com

For More Information

Text of the opinion is available at http://www.bloomberglaw.com/public/document/IN_RE_TRUMP_ENTERTAINMENT_RESO
RTS_UNITE_HERE_Local_54_Appellant_N.
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Exceptions to Discharge

9th Cir. Won't Expand ERISA Attorney Fee Provision
BNA Snapshot

Bos v. Bd. of Trs., 2016 BL 90949, 9th Cir., No. 13-15604, 3/24/16

Holding: Employer can't receive attorneys' fees for bankruptcy proceeding that allowed him to avoid $500,000 debt to union benefit
funds.

Takeaway: Ninth Circuit declines to use ERISA's fee-shifting provision to award fees for employer's bankruptcy proceeding.

By Jacklyn Wille

March 24 — An employer that used bankruptcy law to avoid paying more than $500,000 to a
group of union benefit funds can't recover attorneys' fees under ERISA, the U.S. Court of
Appeals for the Ninth Circuit held ( Bos v. Bd. of Trs., 2016 BL 90949, 9th Cir., No. 13-15604,
3/24/16).

According to the court, the employer's bankruptcy proceedings—in which its ability to discharge
the debt rested on the court's conclusion that it wasn't a fiduciary under the Employee

Retirement Income Security Act—wasn't an action brought under ERISA that would allow the statute's fee-shifting provision to
apply.

The court said that although the meaning of an ERISA term “came to assume a central role” in the underlying bankruptcy
proceeding, the statutory text wasn't flexible enough to allow a fee award in a bankruptcy case. Further, the court expressed
concern about the “mischief” that would arise if it created an incentive for litigants to “plead non-ERISA causes of action that
incorporate ingredients drawn from ERISA, if for no other reason than to render themselves eligible to recover attorney's
fees.”

The employer also sought attorneys' fees under a California state law provision, but this, too, failed to persuade the court.

Circuit Judges Diarmuid F. O'Scannlain and Sandra S. Ikuta joined the March 24 decision, along with District Judge Larry A.
Burns of the U.S. District Court for the Southern District of California.

Circuit Split

The employer's underlying action led the Ninth Circuit to an important ruling on the Bankruptcy Code's defalcation exception,
which prohibits fiduciaries from receiving bankruptcy discharges for debts incurred through fraudulent conduct. In July 2015,
the Ninth Circuit joined two other federal circuits—the Sixth and Tenth—in declining to carve out an exception to the general
rule that an employer can't be an ERISA fiduciary with respect to unpaid contributions owed to a benefit fund (27 BBLR 1092,
8/6/15).

Conversely, the Second and Eleventh circuits have recognized such an exception when the plan documents expressly define
the fund to include future payments.

On March 21, the U.S. Supreme Court declined to resolve this circuit split (28 BBLR 369, 3/24/16).

Desmond Nolan Livaich & Cunningham represented the employer. Weinberg Roger & Rosenfeld represented the benefit
funds.
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To contact the reporter on this story: Jacklyn Wille in Washington at jwille@bna.com

To contact the editor responsible for this story: Jo-el J. Meyer at jmeyer@bna.com

For More Information

Full text at http://www.bloomberglaw.com/public/document/GREGORY_BOS_Appellant_v_BOARD_OF_TRUSTEES_in_their_
capacities_as_.
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Oil and Gas

Bankrupt Sabine Oil Can Reject Midstream Contracts
By Tiffany Kary

March 8 — Bankrupt Sabine Oil & Gas Corp. can reject contracts with two companies that
gather, treat and transport oil and natural gas, a federal judge said, driving down shares of other
so-called midstream businesses ( In re Sabine Oil & Gas Corp., Bankr. S.D.N.Y., No. 15-11835,
bench decision 3/8/16).

U.S. Bankruptcy Judge Shelley Chapman in Manhattan March 8 indicated that Sabine should be
able to reject the contracts with HPIP Gonzales Holdings LLC and Nordheim Eagle Ford

Gathering LLC, an affiliate of Cheniere Energy. At the same time, she said she didn't want to decide an underlying legal
dispute “in a binding way.”

“It would have been preferable” to hear Sabine's request to reject the contracts at the same time the court held a full trial on a
more complex issue: whether the contracts gave the midstream companies the right to perform certain activities on a specific
tract of land, Chapman said.

Pipeline operators including Williams Cos. and Energy Transfer Equity LP slid on speculation that Chapman's ruling may set a
precedent for distressed energy explorers looking to break transportation commitments. Williams fell 9.4 percent in New York
March 8 while Energy Transfer Equity dropped 11.4 percent. Cheniere lost 8 percent.

Renegotiation

“It was a ruling against the existing rate structure,” said Michael Kay, an analyst for Bloomberg Intelligence. “In all likelihood, it
means that they'll either renegotiate the rates or those contracts won't be resigned.”

“It sets a precedent for the group,” he added. “But there's more risk for certain players than others.”

Sliding oil prices have weighed on midstream stocks over the past year on speculation that drillers filing for bankruptcy may
break their contracts and eat away at their profits. In a Feb. 18 call with investors, Williams had to defend itself against
speculation that its finances were tied too closely to energy explorer Chesapeake Energy Corp.

Houston-based Sabine, which filed for bankruptcy in July (27 BBLR 987, 7/16/15), told the court in September that it wanted
to reject contracts it sees as “unnecessarily burdensome.” Scrapping the two contracts at issue March 8 could save as much
as $115 million for the bankruptcy estate, the company has said in court papers.

Land Rights

The midstream companies objected, saying that while bankruptcy usually allows companies to sever contracts with business
partners, the deals in question were unique in that they gave the companies rights to the land.

HPIP said the agreements included covenants “attaching to and running with the lands” that are binding on Sabine and any
successor — meaning HPIP should have the right to perform the same services on a specific plot of land for whomever is
extracting gas.

Nordheim objected on similar grounds, saying Sabine had transferred its right to transport gas on land in DeWitt County,
Texas, to Nordheim.

Sabine said that HPIP halted the construction of facilities under the contract and that it has had no alternative but to flare all of
the gas produced in the area and transport oil and water manually.
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After reading her decision from the bench, Chapman told the lawyers gathered in her Manhattan courtroom: “It might be time
to talk about a commercial resolution of some of these issues, but that's for you and your clients to decide,” she added after
reading her decision from the bench.

To contact the reporter on this story: Tiffany Kary in New York at tkary@bloomberg.net

To contact the editors responsible for this story: Andrew Dunn at adunn8@bloomberg.net Charles Carter

For More Information

The bench decision is at http://www.bloomberglaw.com/public/document/Sabine_Oil__Gas_Corporation_Docket_No_115bk11
835_Bankr_SDNY_Jul_1/6

©2016 Bloomberg L.P. All rights reserved. Used with permission
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Procedure

Court Must Follow Bankruptcy Rules for Filing Deadlines
BNA Snapshot

Rosenberg v. DVI Receivables XIV, LLC, 2016 BL 110981, 11th Cir., No. 14-14620, 4/8/16

Development: A motion for judgment notwithstanding a jury verdict in district court isn't timely under the Federal Rules of Bankruptcy
Procedure, the Eleventh Circuit holds.

Takeaway: The Federal Rules of Bankruptcy Procedure apply to bankruptcy proceedings tried in district court, not the Federal Rules
for Civil Procedure.

By Diane Davis

April 15 — A district court must follow the Federal Rules of Bankruptcy Procedure rather than
the Federal Rules of Civil Procedure when trying a case arising under the Bankruptcy Code and
addressing a motion for judgment notwithstanding the verdict, the U.S. Court of Appeals for the
Eleventh Circuit held April 8 ( Rosenberg v. DVI Receivables XIV, LLC, 2016 BL 110981, 11th
Cir., No. 14-14620, 4/8/16).

Judge Stanley Marcus concluded that the plain language of the rules and the weight of authority
require the application of the Bankruptcy Rules to bankruptcy proceedings tried in a district court. Because the defendants'
motion for judgment notwithstanding the verdict was filed after the expiration of the deadline for filing such motions under the
Bankruptcy Rules, the defendants' motion was untimely and should have been denied, the court said.

The defendants' Fed. R. Civ. P. Rule 50(b) motion wasn't timely and, thus, the court reversed and vacated the district court's
order, and remanded the case for the district court to reinstate the jury's award.

Involuntary Bankruptcy Petition

In November 2008, Jane Fox, on behalf of several companies (defendants/appellees DVI Receivables) filed an involuntary
Chapter 7 bankruptcy petition against plaintiff/appellant Maury Rosenberg, asserting a claim based on an individual limited
guaranty Rosenberg had made in connection with equipment leases for medical imaging centers. An involuntary bankruptcy is
when a creditor files a petition against a debtor to force the debtor into bankruptcy. Under Bankruptcy Code Section 303(b)(1),
there must be three or more petitioning creditors.

The bankruptcy petition was originally filed in the U.S. Bankruptcy Court for the Eastern District of Pennsylvania, but was later
transferred to the U.S. Bankruptcy Court for the Southern District of Florida. Subsequently, the bankruptcy court granted
Rosenberg's motion to dismiss the petition because the DVI Entities weren't eligible creditors, but retained jurisdiction to
award Rosenberg his costs, reasonable attorneys' fees, and damages.

Rosenberg then filed an adversary complaint against the defendants under Section 303(i) seeking attorneys' fees and costs
incurred while defending the involuntary petition, compensatory and punitive damages caused by filing in bad faith, and
attorneys' fees and costs incurred while prosecuting the adversary proceeding. Rosenberg asked for a jury trial on all triable
issues, but the defendants didn't consent to a jury trial in the bankruptcy court, but got the case moved to district court.
Rosenberg's claim for attorneys' fees and costs, however, remained in the bankruptcy court.

Jury Verdict
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After a trial in the district court, the jury found that the defendants acted in bad faith when they filed the involuntary petition and
awarded Rosenberg $1.1 million in compensatory damages and $5 million in punitive damages.

The defendants then moved for judgment as a matter of law under Rule 50(b) 28 days later. Rule 50(b) allows parties 28 days
to file a motion. Fed. R. Bankr. P. 9015(c), however, requires that such motions be filed no later than 14 days after the entry of
judgment.

The district court concluded that the Federal Rules of Civil Procedure applied and that the Rule 50(b) motion had been timely
filed. Ultimately, the district court entered an amended final judgment holding the defendants liable only for $360,000 in
compensatory damages for emotional distress.

Look at Plain Language

On appeal, the Eleventh Circuit looked at the plain language of the federal rules. Fed. R. Bankr. P. 1001 makes the
Bankruptcy Rules apply to cases and proceedings under Title 11, whether before the district judges or the bankruptcy judges
of the district, the appeals court said, citing Fed. R. Bankr. P. 1001 advisory committee's note to 1987 amendments. Fed. R.
Civ. P. 81(a)(2) provides for the “primacy of the Federal Bankruptcy Rules in bankruptcy proceedings adjudicated in district
court,” the court said.

Under a plain reading of the rules, the court said that in bankruptcy proceedings, the Federal Bankruptcy Rules have
“primacy” while the Federal Civil Rules only apply to the extent they have been explicitly incorporated by the Federal
Bankruptcy Rules. Fed. R. Bankr. P. 9015(c) incorporates Fed. R. Civ. P. 50 with the explicit limitation that renewed motions
for judgment must be filed within 14 days of the entry of judgment, the court said. Thus, the deadline for filing a Rule 50(b)
motion for judgment as a matter of law in bankruptcy proceedings is 14 days after the entry of judgment, not the 28 days that
Rule 50 would require.

The court rejected the defendants' argument that the time to file a renewed motion for judgment in a bankruptcy case that is
tried in the district court begins only when a bankruptcy clerk enters judgment on its docket. “The defendants' reasoning leads
to an absurd result, which we decline to endorse,” the court said.

Judges Peter T. Fay and William Pryor Jr. joined the opinion.

Paul J. Battista, Allison R. Day, and Carlos E. Sardi of Genovese Joblove & Battista, PA, Miami, represented plaintiff/appellant
Maury Rosenberg; Larry I. Glick and Peter H. Levitt of Shutts & Bowen, LLP Miami, represent defendants/appellees DVI
Receivables et al.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Rosenberg_v_DVI_Receivables_XIV_LLC_No_1414620_2016_BL
_110981_11t
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Jurisdiction

Mandamus Is Beyond Reach of Bankruptcy Panels, 9th Cir. Says
BNA Snapshot

Ozenne v. Chase Manhattan Bank (In re Ozenne), 2016 BL 92841, 9th Cir., No. 11-60039, 3/25/16

Development: Bankruptcy Appellate Panels lack jurisdiction to issue writs of mandamus, the Ninth Circuit holds, which means that a
debtor can't get a court to hear his “grievance” years later that his home was sold out from under him in a foreclosure action in
violation of the automatic stay.

Takeaway: A vigorous dissent argues that the majority opinion “raises serious constitutional concerns with the separation of powers”
and says the case could have been decided on the merits by upholding the dismissal of the mandamus petition on res judicata
grounds, which bars re-litigation of the same issue between the same parties.

By Diane Davis

March 29 — Bankruptcy Appellate Panels aren't “established by Act of Congress” and lack
jurisdiction to issue writs of mandamus under the All Writs Act, the Ninth Circuit held March 25 (
Ozenne v. Chase Manhattan Bank (In re Ozenne), 2016 BL 92841, 9th Cir., No. 11-60039,
3/25/16).

The ruling was accompanied by a partial concurrence in the judgment only by Judge Jay S.
Bybee that said the panel unnecessarily delved into issues that raise constitutional concerns

over separation of powers.

Vacating the BAP's denial of a petition for a writ of mandamus and remanding the case, Senior Circuit Judge J. Clifford
Wallace of the U.S. Court of Appeals for the Ninth Circuit concluded that the BAP lacked jurisdiction under the All Writs Act, 2
8 U.S.C. § 1651(a), to consider the petition.

The appeals court also overruled In re Salter , 279 B.R. 278 (B.A.P. 9th Cir. 2002), which held that the BAP's powers “must
include the traditional power to issue writs that aid in their jurisdiction.”

Majority ‘Cuts BAP Off at the Knees.'

Judge Bybee concurred in the judgment only but otherwise dissented in what he called a “nothing” case “even among
flyspecks.” “We are dealing with the denial of a writ of mandamus filed by a party with a penchant for repeat (and likely
frivolous) bankruptcy filings,” he said.

According to Bybee, the majority's opinion raises constitutional problems because it is doubtful that Congress can delegate its
powers to create courts to the judicial branch. “The majority opinion is needless, wrong, and raises serious constitutional
concerns with the separation of powers,” Bybee said.

“[I]nstead of stopping with the most obvious answers to a most obviously meaningless case, the majority forges ahead,
without even calling for briefing, and grinds an axe with which to cut the BAP off at the knees,” Bybee said. He said he would
resolve this case on another basis, such as that this case is res judicata, which is a legal principle that bars re-litigation of the
same issue between the same parties. Another way to resolve the case, he said, would be that the BAP lacked jurisdiction.
The BAP's appellate jurisdiction is predicated on the consent of the parties before it, he said, and the facts in this case
suggest that there is a lack of evidence of the appellees' consent and therefore the BAP didn't have jurisdiction to consider
“this particular writ, not all writs in general.”
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Long History of Case

This appeal arose from debtor Gary L. Ozenne's home foreclosure 15 years ago. The debtor filed pro se multiple, uniformly
unsuccessful proceedings in bankruptcy court and on appeal, alleging that the foreclosure violated the Bankruptcy Code's
automatic stay.

Several years after his bankruptcy case was closed, the debtor filed a motion for sanctions in the bankruptcy court. The
bankruptcy court held that it lacked jurisdiction to grant relief. Ozenne filed a petition for writ of mandamus before the BAP.
Relying on In re Salter , the BAP held that it had jurisdiction under 28 U.S.C. § 1651 to consider the petition, and then denied
the petition.

The debtor appealed to the Ninth Circuit.

BAP as ‘Service' Status

Congress gave the judicial council of each circuit discretion to establish a bankruptcy appellate panel service, the appeals
court said, citing 28 U.S.C. § 158(b)(1). “The BAP is, in effect, a temporary panel to be used only so long as the judicial
council chooses to keep it operational,” and “BAP membership is also on a temporary basis, as it is staffed by bankruptcy
judges who serve by request, in addition to their assigned role as bankruptcy judges,” the court said.

The Judicial Council of the Ninth Circuit established a BAP and has continued the BAP's service “from time to time since then,
” the court said. “Because the BAP is a panel service established by the Judicial Council of the Ninth Circuit, not a ‘court
established by Act of Congress,' it does not have writ power under the All Writs Act,” the court said. Its “service” status is
“demonstrated by the authority of the Judicial Council of the Ninth Circuit to terminate the BAP at any time,” the court said.

Rejects In re Salter

The court rejected In re Salter , in which the BAP reasoned that it possessed writ power because the purpose of the All Writs
Act was to “give federal courts the power to issue writs in aid of their jurisdiction.” According to the court, the BAP was created
by the Judicial Council of the Ninth Circuit based on its own independent decision and action, and the BAP wasn't
“established by Act of Congress” even though a “Congressional Act first suggested and authorized its creation.”

The appeals court noted that its decision didn't leave the parties without recourse to mandamus relief from decisions by a
bankruptcy judge, since “subsection (a) of the All Writs Act applies to federal district courts.”

Plays Subordinate Role

The dissent “contends that our opinion neuters the BAP,” the court said. However, the dissent “ignores the BAP's historically
subordinate role within the federal judiciary, and the constitutional issues that would arise should the BAP be afforded power
under the All Writs Act,” the Ninth Circuit said.

Judge Edward Leavy joined the opinion.

Appellant Gary Lawrence Ozenne, Corona, Calif., represented himself, pro se; Jeffrey S. Allison and Eric D. Houser, Houser
& Allison, Irvine, Calif., represented appellees Chase Manhattan Bank, Ocwen Loan Servicing, and Ocwen Federal Bank
FSB.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Ozenne_v_Chase_Manhattan_Bank_In_re_Ozenne_No_1160039_
2016_BL_928
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Appeals

Bankruptcy Court's Approval of Settlement Isn't ‘Final' Order
BNA Snapshot

Schaumburg Bank & Tr. Co. v. Alsterda, 2016 BL 65936, 7th Cir., No. 15-1894, 3/4/16

Development: A bankruptcy court's order approving a settlement isn't a final order for purposes of appellate jurisdiction because it
doesn't resolve a discrete dispute in the case but rather a discrete issue, the Seventh Circuit holds, dismissing an appeal.

Takeaway: The Seventh Circuit interprets the Supreme Court's recent decision in Bullard v. Blue Hills Bank , 2015 BL 129010, 135
S. Ct. 1686 (2015), on the concept of finality, and finds the appellant bank's claim lacking.

By Diane Davis

March 11 — A bankruptcy court's order approving a settlement regarding fraudulent transfers
and unauthorized post-petition transfer litigation claims isn't a final order,for purposes of
appellate jurisdiction in a bankruptcy case, the U.S. Court of Appeals for the Seventh Circuit
held March 4 ( Schaumburg Bank & Tr. Co. v. Alsterda, 7th Cir., 2016 BL 65936, No. 15-1894,
3/4/16).

Judge Colin S. Bruce of the U.S. District Court for the Central District of Illinois, sitting by
designation, concluded that the settlement order settled a “discrete issue” within a “discrete dispute,” rather than a “discrete
dispute” itself and therefore, the order isn't final for purposes of 28 U.S.C. § 158(d)(1). The court said the appeal must be
dismissed for lack of jurisdiction

While the issue that appellant Schaumburg Bank & Trust Co., N.A. cares about may have been resolved, its basic dispute
with the bankrupt estate hasn't been resolved and, thus, the judgment below isn't final, the appeals court said.

Looks to Bullard Case

In reaching its decision, the Seventh Circuit looked to the concept of “flexible finality” in Bullard v. Blue Hills Bank , 2015 BL
129010, 135 S. Ct. 1686 (2015)(27 BBLR 663, 5/7/15), which is “based both on the traditional approach to bankruptcy
proceedings and the common sense understanding that the breadth of bankruptcy cases necessitates an approach that
allows for the efficient resolution of certain discrete disputes that may arise in a given bankruptcy.” The court said that
following Bullard , it would look to see if the bankruptcy and district court's decisions finally disposed of a discrete dispute
within the larger case.

While this case doesn't change existing law on appeals, it does demonstrate how the Seventh Circuit applies Bullard .

The appeals court applied the “stand-alone test,” which has been endorsed by the U.S. Supreme Court in Bullard and asks
“whether an order resolves a discrete dispute that, but for the continuing bankruptcy, would have been a stand-alone suit by
or against the trustee.” Further, to be “final,” the order, judgment, or decree in question must “conclusively determine a
separable dispute over a creditor's claim or priority,” the court said, citing Bullard .

The bankruptcy appeals statute authorizes appeals as of right from final judgments in cases, and from “final judgments,
orders, and decrees … in cases and proceedings,” the court said, citing 28 U.S.C. § 158(d)(1).

Chapter 11 Filing
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The debtor in this case operated a site utility construction business that installed new sewer and water facilities for industrial
and commercial customers. The debtor filed for Chapter 11 protection in 2013, which is for businesses or individuals whose
debts exceed the statutory thresholds for Chapter 13.

Later, the case was converted to a Chapter 7 liquidation proceeding and Chapter 7 trustee R. Scott Alsterda was appointed
for the estate. Appellant Schaumburg Bank has a first-priority security interest in and to all of the debtor's assets, including
accounts receivable.

After discovering two checks payable to the debtor had been negotiated and deposited into the personal account of the father
of the debtor less than one month after the petition was filed, the trustee sought to avoid these fraudulent transfers to recover
approximately $36,389 for the bankruptcy estate.

The trustee and debtor's counsel entered into a proposed settlement in which Hartford Jr. would pay $36,389 to the trustee on
behalf of the estate, which would release him from all claims involving the transfers.

Meanwhile, Schaumburg Bank received relief from the automatic stay in bankruptcy and sued in state court to recover the
fraudulent transfers. Ultimately, the bank received a judgment in its favor for the full amount of the check transfers.

Bankruptcy Court Order Continuing Case

One day after the bank obtained its state court judgment, the trustee asked the bankruptcy court to approve the settlement.
The bank objected, and the bankruptcy court said it could only recover the funds if it could establish the traceability of the
check proceeds in Hartford Jr.'s account. The parties agreed that the most the bank could recover would be about $3,300,
which wasn't worth pursuing, according to the bank.

The bankruptcy court entered an order on Oct. 31, 2014, stating that it overruled the objections of Schaumburg Bank and
continued the matter for a status hearing.

The bank appealed the order to the district court immediately.

The district court affirmed the bankruptcy court's order, and the bank appealed to the Seventh Circuit.

Order Not Final

The Seventh Circuit questioned whether the approval of the settlement is a “stand-alone dispute” that would be its own case
outside of the bankruptcy, and concluded that it wouldn't be. The bankruptcy case is still ongoing, the court noted, and the
bankruptcy court's order doesn't say how much of the estate the bank or any other creditor will receive, the court said. The
order was simply to approve the settlement, nothing else, the court said.

According to the court, the bankruptcy court's ruling foreclosed one manner in which the bank could pursue the transferred
checks, but didn't resolve the ultimate question of the bank's claims to the debtor's assets, or even the accounts receivables
assets at issue. The order issued by the bankruptcy court wasn't final, the court said.

Chief Judge Diane P. Wood and Judge Frank H. Easterbrook joined the opinion.

David Robert Herzog, Herzog & Schwartz, P.C., Chicago, represented the debtor Hartford & Sons, LLC; Eric S. Rein, Jason
M. Torf, Horwood, Marcus & Berk Chartered, Chicago, represented appellant Schaumburg Bank & Trust Company, N.A.; and
Richard Scott Alsterda, Seth Horvath, Nixon Peabody Llp, Chicago, represented appellee/Chapter 7 Trustee.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Schaumburg_Bank__Tr_Co_v_Alsterda_No_151894_2016_BL_65
936_7th_Cir
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Exceptions to Discharge

No Discharge of Obligation to Pay Joint Debt
BNA Snapshot

Collins v. Collins, 2016 BL 113469, , Me., No. Sag-15-54, 4/12/16

Holding: Discharge in bankruptcy doesn't relieve spouse from obligation under a divorce decree to make payments to third party on
debt owed jointly by both spouses.

Takeaway: “Hold harmless” obligations in divorce decrees can't be evaded via bankruptcy.

By David Jackson

April 18 — A obligation under a divorce judgment to make payments to a third party on a debt
owed jointly by spouses is not vitiated by a discharge in bankruptcy, the Maine Supreme Court
held April 16. It thus upheld a trial court's directive in a contempt proceeding that a man who had
obtained a Chapter 7 discharge satisfy his previously ordered obligation to make payments on a
credit union debt incurred by him and his ex-wife during their marriage, as well as to pay her
sums he owed her under prior judgments ( Collins v. Collins, 2016 BL 113469, , Me., No.
Sag-15-54, 4/12/16).

The parties' 2008 divorce decree required the husband to pay to a credit union several joint business debts as well as
personal ones, and that he hold the wife harmless on them. In 2009, the court ordered the husband to reimburse the wife for
50 percent of the payments she had made since the divorce to the credit union on the personal loan, or to pay such amount
directly to the credit union. It also ordered him to pay a different personal loan associated with personal property awarded to
him in the divorce, and to pay the credit union on the business loan.

In 2010 the wife obtained a writ of execution against the husband for $7,038.32, reflecting what he owed her under the 2009
order. In 2014, the court held the husband in contempt for failing to comply with the 2009 order. It found that he owed child
support of $4,851.32, that he owed the credit union $3,619.87 plus interest on the business loan and $10,000 for his half of
the personal loan, and that he owed the wife $4,689.70 plus interest. It set a schedule for him to pay these amounts and
imposed a 60-day jail sentence, stayed on condition that he make timely payments.

Bankruptcy Filing

Two months later, the husband filed a Chapter 7 petition, and in October 2014, he received a discharge in bankruptcy. Two
days later, the wife filed a request for a show cause hearing, claiming that the husband had not made timely payments. The
husband moved to dismiss, asserting that aside from his child support debt, all of his financial obligations had been
discharged in the bankruptcy action.

The trial court concluded that “none of [the husband]'s financial obligations to [the wife] were discharged in his bankruptcy
proceeding.” It explained that his obligations directly to the third-party creditors were discharged, but that they might attempt to
collect their obligations from the wife, and that he had a responsibility to her to pay the debts and indemnify her.

The court declined to order incarceration, but required the husband to begin paying the debts, subject to the same sanction for
noncompliance that was previously established. The husband appealed, arguing that the bankruptcy discharge preempted the
state court from ordering him to make the payments. In the alternative, he contended that with the exception of his child
support obligation, the discharge in bankruptcy either entitled him to a full discharge of all court-ordered debts arising from the
divorce judgment, or that the discharge exposed him to liability only to the extent that the wife made payments on the joint
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debts to the credit union.

Not Persuasive

In an opinion by Justice Jeffrey L. Hjelm, joined by Justices Leigh Ingalls Saufley, Donald G. Alexander, Andrew M. Mead,
Ellen A. Gorman, Joseph M. Jabar, and Thomas E. Humphrey, the supreme court observed that “[a]s a preliminary matter,
[the husband]'s preemption argument is not persuasive, because state courts retain concurrent jurisdiction to determine the
dischargeability of certain debts.” Here, he explained, the trial court merely examined the enforceability of the husband's
payment obligations ordered in the divorce proceedings, in light of the bankruptcy discharge, and acted within its authority by
addressing whether the husband's obligations survived the bankruptcy discharge.

As regards the debts owed to the wife, Hjelm said, the $4,869.70 obligation in the 2009 order relating to the adjudication of
property issues in the divorce proceeding “falls squarely within the exception to discharge created by section 523(a)(15) [of
the Bankruptcy Code] because it is a debt to a former spouse that was incurred in the course of a divorce proceeding … and it
was therefore not extinguished by the discharge.”

The debts owed to the credit union, Hjelm continued, were debts on which both spouses were jointly liable. When the divorce
court required the husband to make payments directly to the credit union, he explained, “ the court, in effect, established a
parallel obligation due from [the husband] to [the wife], because his payments to the credit union would reduce and ultimately
extinguish her liability to that creditor.”

Two Distinct Obligations

There were thus two distinct obligations, Hjelm noted. “One debt, which arises from the original transaction, is owed to the
creditor itself. The second debt is created by the divorce judgment and is owed to the other spouse.” The existence of the
latter obligation, he said, “is particularly evident where, as here, the non-payor spouse is the beneficiary of a ‘hold harmless'
provision contained in the divorce decree.”

Hjelm concluded that under Section 523(a)(15), a debt created when a divorce judgment obligates one spouse to pay a third-
party creditor for the benefit of the other spouse is not subject to discharge.

The husband argued that in light of the bankruptcy discharge, he could be held liable only to the wife to the extent that she
had made payments on the underlying joint debt. “This narrow view of his exposure, however, runs contrary to persuasive
authority establishing that as the payor spouse under the divorce judgment, he remains responsible for making payments
directly to the creditor under that judgment notwithstanding the bankruptcy discharge,” Hjelm retorted..

The evolution of Section 523(a)(15) (through recent amendments), he explained, “demonstrates a greater level of protection
to a former spouse in [the wife]'s situation than [the husband] recognizes,” undermining his contention that before he could
become liable on the credit union debts, the wife herself must make payments for which he was ordered responsible.

Because as part of the divorce judgment, the husband became responsible for paying the credit union debt on which the wife
was jointly liable, his liability on those debts was not discharged in bankruptcy, Hjelm found (although he noted that he was in
this case considering only the husband's liability to the credit union under the divorce judgment, and that “[w]e need not and
do not determine here whether the credit union could directly enforce the debt against [the husband].”)

Thaddeus V. Day, Cumberland Center, Me., represented the husband, and Matthew C. Garascia, Auburn, Me., the wife.

To contact the reporter/editor on this story: David Jackson at djackson@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Collins_v_Collins_2016_ME_51_Court_Opinion
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Exceptions to Discharge

Bar Exam Loans Are Dischargeable in Bankruptcy
BNA Snapshot

Campbell v. Citibank, N.A. , 2016 BL 92290, Bankr. E.D.N.Y., No. 14-45990-CEC, 3/24/16

Holding:Bar exam loans are dischargeable debt; not “educational benefit” that is discharge exception.

Takeaway:N.Y. bankruptcy court breaks with four others to interpret “educational benefit” narrowly.

By Melissa Stanzione 

March 29 — Bar exam loans are dischargeable debt in bankruptcy proceedings, the U.S.
Bankruptcy Court for the Eastern District of New York held March 24 ( Campbell v. Citibank,
N.A. , 2016 BL 92290, Bankr. E.D.N.Y., No. 14-45990-CEC, 3/24/16).

These loans aren't “educational benefits,” which are an exception to discharge under
Bankruptcy Code Section 523, Judge Carla E. Craig wrote for the court.

Split With Courts

The court split with bankruptcy courts in North Dakota, New Jersey, Alabama and Pennsylvania, which have held that an
“educational benefit” is “any loan which relates in some way to education.”

This “broad interpretation” of discharge exceptions under federal law “would render superfluous most of the other provisions”
of the statute, the court said.

Nondischargeable obligations are listed under Section §523(a)(8)(A)(ii), and “when a statute contains a list, each word
presumptively has a ‘similar' meaning,” it said.

The other terms in the list —“ scholarship” and “stipend” — are not generally required to be repaid and so “in the absence of
plain meaning to the contrary or compelling legislative history,” an educational benefit refers to “something other than a loan,”
the court said.

The statute's legislative history and purpose support the finding “that a consumer loan such as the Bar Loan is not what is
meant by ‘benefit' ” it said.

Simply requiring a borrower to be a law student doesn't “turn an arm's-length consumer credit transaction into a ‘benefit' within
the meaning of §523(a)(8)(A)(ii),” the court said.

Split Over Student Loan Debt

Circuits are similarly split over another provision of Section 523 as it relates to student-loan debt. This type of debt may be
discharged if payment would cause an “undue hardship” under Section 523(a)(8).

The U.S. Supreme Court denied cert. (28 BBLR 47, 1/14/16)in a case that might have resolved the split as to how to analyze
“undue hardship.”

Brewer Storefront PLLC represented Campbell. Locke Lord LLP represented the defendants.
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To contact the reporter on this story: Melissa Stanzione in Washington at mstanzione@bna.com

To contact the editor responsible for this story: Jessie Kokrda Kamens at jkamens@bna.com

For More Information

Full text at http://www.bloomberglaw.com/public/document/Campbell_v_Citibank_NA_In_re_Campbell_No_1445990CEC_2016
_BL_92290.

Bar Exam Loans Are Dischargeable in Bankruptcy, Bankruptcy Law Reporter (BNA)

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 2

mailto:mstanzione@bna.com
mailto:jkamens@bna.com
http://www.bloomberglaw.com/ms/public/document/Campbell_v_Citibank_NA_In_re_Campbell_No_1445990CEC_2016_BL_92290
http://www.bloomberglaw.com/ms/public/document/Campbell_v_Citibank_NA_In_re_Campbell_No_1445990CEC_2016_BL_92290
http://www.bna.com/terms-of-service-subscription-products


BNA's Bankruptcy Law Reporter™

March 24, 2016

Financial Institutions

CFPB, AGs Confront Student Debt-Relief Scams
BNA Snapshot

Student Loan Debt

Latest Development: States, CFPB have announced significant enforcement actions against student loan debt-relief scams over last
two months, but consumer advocates fear initiatives aren't keeping up with galloping pace of fraud.

Potential Impact: Millions of Americans will continue to be abused by educational debt-relief schemes unless additional
enforcement, consumer education and debt counseling resources are deployed against fraud perpetrators.

By Michael J. Bologna

March 17 — State attorneys general and the Consumer Financial Protection Bureau are taking
more aggressive stances against student loan debt-relief scams, but more resources may be
needed to arrest the deluge of fraudulent schemes weighing down the 40 million Americans
struggling with educational debts, consumer and law enforcement officials told Bloomberg BNA.

Since the beginning of 2016, state and federal agencies have announced significant
enforcement actions targeting companies that purport to offer consumers student loan

forgiveness, loan consolidations and affordable payment schedules. The CFPB and attorneys general in Florida, Illinois,
Kentucky, Massachusetts, Minnesota and Washington determined that many of the companies falsely advertise special
relationships with the U.S. Department of Education and then cheat their customers with worthless services and exorbitant
fees. In many cases, law enforcement accused the companies of saddling consumers with higher levels of total debt after
their loan modifications.

Recent enforcement actions include:

• The CFPB sought a final judgment and order March 15 shutting down Laguna Nigel, Calif.-based IrvineWebWorks Inc.,
which operates as Student Loan Processing.US (SLP). The agency alleged SLP charged thousands of consumers
millions of dollars in illegal enrollment and monthly maintenance fees. The judgment follows an important ruling Feb. 5
establishing that companies offering to enroll students in federal repayment programs violate financial protection statutes
if they collect upfront fees or fail to clearly disclose their fees ( CFPB v. IrvineWebWorks Inc. , C.D. Cal., 8:14-cv-01967,
petition for final judgment3/15/16)).

• Kentucky Attorney General Andy Beshear (D) announced plans March 8 to investigate several companies marketing
phony student loan debt-relief services and give presentations on college campuses to raise awareness of the schemes.
“This scam angers me because it preys on students who are already overwhelmed with debt,” Beshear said.

• Illinois Attorney General Lisa Madigan (D) filed a suit March 4 against Lombard, Ill.-based National Student Loan
Rescue LLC (NSLR). The action alleges NSLR extracted huge fees from Illinois consumers for simply filling out forms for
federal student loan consolidation, a free application process available to borrowers from the Department of Education ( Ill
inois v. National Student Loan Rescue LLC , Ill. Cir. Ct. Cook Cty., 16-ch-03196, filed3/4/16.)

• And at the end of January, Minnesota Attorney General Lori Swanson (D) filed a complaint against Doral, Fla.-based
Student Aid Center Inc., which allegedly operated a “wolf-of-Wall-Street” style boiler room that fleeced 20,000 borrowers
in return for worthless debt management services. On Feb. 8 the company filed for Chapter 7 bankruptcy protection ( Min
nesota v. Student Aid Center Inc. , Minn. Dist. Ct. Hennepin Cty., 27-cv-15-11307, 1/26/16).
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Borrowers Are Desperate

Consumer advocates praised the CFPB and the state attorneys general, but also expressed concerns that the initiatives are
not keeping up with the galloping pace of the frauds. Several consumer credit experts told Bloomberg BNA the scale of the
student debt crisis is just too broad, the frauds are just too easy to launch, and the mood of borrowers trapped in educational
debt is just too desperate.

“This is a major problem and it's only going to get worse, especially as borrowers find themselves getting more desperate,”
said Vicki Jacobson, director of the Center for Excellence in Financial Counseling at the University of Missouri, St. Louis, and
director of a national student loan counseling program. “It is the borrowers in the most difficult situations who are tempted by
these scams. And then they are worse off than when they started.”

Prentiss Cox, a professor of consumer protection law at the University of Minnesota Law School, said the student loan scams
are a natural progression from the debt counseling frauds that targeted homeowners during the mortgage crisis and credit
card debtors during the financial collapse. Cox said law enforcement is currently toiling at an early phase in the life cycle of
the student loan crisis.

“This is a classic situation where you'd want to see a robust UDAAP (Unfair, Deceptive or Abusive Acts and Practices)
response,” said Cox, a member of the CFPB's Consumer Advisory Board. “The AGs—Lori Swanson and Lisa Madigan—and
the CFPB are some of the most aggressive enforcers on the block and it makes sense they are making these cases. It's a
great area for UDAAP enforcement, but one would hope to see it ramped up.”

‘Whack-a-Mole Problem.'

Even Minnesota Attorney General Swanson expressed doubts about the states’ current capability to halt the progress of the
bad actors.

“It's a whack-a-mole problem,” Swanson told Bloomberg BNA in an interview. “You can sue one outfit and shut it down, but
because the barriers to starting one of these companies are so low, new ones start up. When you consider the volume of
students, the high student debt, and the easy pattern of exploitation, there will have to be a continuing response.”

The CFPB recently estimated total outstanding student debt at $1.3 trillion, with the vast majority from federally sponsored
student loans. Of the 40 million consumers holding such debt, 8 million borrowers are currently in default on balances totaling
more than $100 billion.

An analysis of data compiled by the Federal Reserve Bank of New York suggests student loan borrowing more than tripled
over the last decade. In 2004 total outstanding student loan debt totaled $346 billion, compared with outstanding auto and
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credit card debt of $728 billion and $717 billion respectively. By 2014, however, student loan debt surged to $1.15 trillion,
outstripping auto and credit card debts, which stood at $955 billion and $700 billion respectively.

By 2012, this tidal wave of debt and default created a foundation for fraud.

“The CFPB has seen an increase in the number of companies and websites requiring large upfront fees to help student loan
borrowers enroll in an income-driven plan that can be done for free,” said Moira Vahey, a spokeswoman for the CFPB. “While
we have warned consumers about these scams, we remain concerned that these practices bear a close resemblance to the
foreclosure crisis, where borrowers were given conflicting information about their options and found scammers who made
false promises about loan modifications in exchange for upfront fees.”

Frauds Are Identical

Persis Yu, director of the National Consumer Law Center's Student Loan Borrower Assistance Project, said the frauds are
nearly identical in structure. The perpetrators, operating from web-based portals or call centers, present themselves as debt
counseling agencies authorized to renegotiate loans, consolidate multiple loans and reduce total indebtedness.

Yu said the perpetrators reel consumers in with names that sound like government agencies. Others deceive consumers by
purporting to hold exclusive relationships with the Department of Education or loan servicing organizations such as Sallie Mae
and the National Education Loan Network.

Yu said “debt counselors” participating in the schemes quickly coerce borrowers into upfront fees of $500 to $2,000 for
enrollment in long-term payment plans. In many cases, the schemes extract monthly processing fees of $20 to $50.

“Theoretically, the model assumes a relationship with the borrower until the loan is paid off, which could be 20 or 25 years,”
Yu said. “So maybe someone has paid $1,000 or $1,500 for the initial processing and then up to $600 per year beyond that.
Unfortunately they are targeting the lowest income borrowers, so this isn't an insignificant amount of money to these people.”

Abusive and Illegal

NCLC documented these abuses in a 2013 report, “Searching for Relief,”which outlined several abusive and illegal qualities to
the schemes. The report found the scams routinely:

• Mischaracterize their relationship with the federal government;
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• Charge high fees for services free to all borrowers with federal student loans;

• Fail to disclose fees;

• Sell “one-size-fits-all services” to borrowers regardless of their circumstances;

• Provide inaccurate information about student debt options;

• Discourage borrowers from handling their own debts;

• Limit access to justice with mandatory arbitration requirements;

• Require powers of attorney;

• Fail to safeguard consumer privacy; and

• Engage in violations of the federal Credit Repair Organizations Act, Federal Trade Commission Telemarketing Sales
Rule, and federal and state debt settlement, debt management and consumer fraud statutes.

Websites, Boiler Rooms

Swanson said these frauds can be launched in matter of days and then closed when customers and law enforcement become
suspicious.

“All you need is a glossy looking website, which you could do for a couple hundred bucks, and a call center,” Swanson said.
“So you set up a website and a boiler room and you're off and running. It's a very low overhead operation and there are a lot
of students to exploit. The barriers to entry to this market are incredibly low.”

Swanson said she has also been struck by the brazenness of many of the perpetrators.

Swanson specifically pointed to Damien Alvarez, co-president of the Student Aid Center, who routinely posted comments and
pictures on social media of his boiler room and employees soaking clients for up to $1 million per week. Alvarez likened
himself to Jordan Belfort, who pleaded guilty on federal fraud charges linked to penny stock manipulation and was depicted by
actor Leonardo DiCaprio in the movie “The Wolf of Wall Street.”

“It's troubling that someone purporting to help young people sees the ‘Wolf of Wall Street' as his hero,” she said.

Swanson said Minnesota won an injunction effectively shutting down the Student Aid Center in October 2015. The resulting
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stipulation and order barred the company from engaging in violations of the Minnesota Debt Settlement Services Act.
Attorneys for the state filed an amended complaint against the company on Jan. 26 in Hennepin County District Court.
Swanson said the state is seeking monetary relief on behalf of the 800 Minnesotans defrauded by Student Aid Center,
although as many as 20,000 borrowers across the country may have suffered losses.

Eight Suits in Illinois

Illinois Attorney General Madigan has been the most aggressive player in state law enforcement's efforts to police student
debt schemes. In total, Madigan has filed eight complaints against debt-relief companies under Illinois' Consumer Fraud and
Deceptive Business Practices Act, and its Debt Settlement Consumer Protection Act. Four of those actions have resulted in
judgements or settlements, forcing the companies to cease operations. Two of the cases resulted in payments of damages to
the affected consumers.

In addition to National Student Loan Rescue, the defendants include:

• Broadsword Student Advantage LLC, based in Frisco, Texas, which charged $1,200 in fees to enroll a consumer in a
bogus “Obama forgiveness program.” The action, filed in July 2014, is pending ( Illinois v. Broadsword, Ill. Cir. Ct.
Champaign Cty., No. 14-ch-184, filed7/14/14).

• Student Consulting Group Inc. based in Georgia. The company solicited consumers under the names “University of
One” and “Help Assist Me Default Resolution Services.” The company has failed to respond and the “prove-up” for a
default judgment is scheduled for March 29 ( Illinois v. Student Consulting Group, Ill. Cir. Ct. Cook Cty., No. 15-ch-07260,
filed 5/4/15).

• Nationwide Student Aid LLC based in Chicago. Nationwide is no longer in operation and a settlement was reached with
the company and one of its owners on Feb. 22 ( Illinois v. Nationwide Student Aid LLC, Ill. Cir. Ct., 15-ch-07254, 5/4/15).

• Federal Student Loan Alliance LLC based in Tustin, Calif. Madigan obtained a final order on Oct. 13, 2015, requiring the
company to cease operations in Illinois and provide full refunds to aggrieved consumers ( Illinois v. Federal Student Loan
Alliance LLC, Ill. Cir. Ct. Sangamon Cty., No. 15-ch-000193, 5/4/15).

• Consumer Financial Resources LLC based in Wylie, Texas. The company cheated consumers operating as Student
Loan Resolve. The case is pending in Sangamon County Circuit Court ( Illinois v. Consumer Financial Resources LLC, N
o. 15-ch-000194, filed5/4/15).

• Interactive Education LLC based in Delray Beach, Fla. Madigan reached a final judgment and consent decree with the
company on Feb. 19 requiring $20,000 in restitution to be paid to aggrieved consumers ( Illinois v. Interactiv Education
LLC, Ill. Cir. Ct. Champaign Cty., No. 15-ch-118, filed5/4/15).

• First American Tax Defense LLC, based in Park Ridge, Ill. The action resulted in a final judgment and consent decree
filed in Cook County Circuit Court on Aug. 19, 2015. The defendant paid restitution of $40,000 to 71 consumers harmed
by First American's fraudulent conduct ( Illinois v. First American Tax Defense LLC , Ill. Cir. Ct., No. 2014-ch-11483,
8/10/15).

California, Massachusetts, Washington

Attorneys general in Massachusetts and Washington have taken aim at some of the same bad actors.

Washington Attorney General Bob Ferguson (D) won an order against SLP on Aug. 15, 2015 acknowledging 2,700 separate
violations of his state's consumer fraud statute. Ferguson called on the court to impose $130,000 in civil penalties and
$132,000 in restitution to SLP's clients in Washington ( (Washinton v. IrvineWebWorks LLC , Wash. Dist. Ct., No.
15-2-08325-2SEA, 8/14/15).

On Nov. 24, 2015, Massachusetts Attorney General Maura Healey (D) announced settlements with SLP and Interactiv
Education, forcing the two companies to cease operations in Massachusetts. Under the settlements, SLP will pay $56,000 to
aggrieved consumers and Interactive Education will pay $40,000. Healey said at least 200 borrowers would be able to seek
relief under the settlements.

California Attorney General Kamala D. Harris (D) is tooling up for enforcement, issuing an consumer alert to Californians last
August to raise awareness of student loan debt consolidation scams and providing support to borrowers seeking to navigate
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the debt consolidation process. Harris also called for consumers affected by such schemes to file complaints with her office in
advance of potential enforcement action.

In addition to its action against SLP, the CFPB filed suit with Florida Attorney General Pam Bondi (R) at the end of 2014
against Tampa-based College Education Services LLC. CFPB won a permanent injunction on Jan. 15, 2015, barring College
Education Services from operating and requiring a $25,000 civil penalty ( CFPB v. College Education Services LLC , M.D.
Fla., No. 8:14-cv-3078-T-36EAJ, permanent injunction1/15/15).

Loan Servicing

Both consumer advocates and attorneys general told Bloomberg BNA that law enforcement actions alone would not halt the
volume of fraud preying on student loan debtors. They said real success will only occur when consumers are properly
educated about their loan repayment options and loan servicers properly respond to the needs of borrowers.

Becky Pruitt, chief of the Consumer Fraud Division of the Office of the Illinois Attorney General, attributed the explosion in fly-
by-night debt-relief companies to inadequate support from student loan servicers. She said the servicers have not provided
borrowers with counseling, objective information and understandable processes for remedying their repayment problems.

Madigan emphasized the point last summer in a letter to the Department of Education. Madigan called for a pilot program to
provide certified nonprofit credit counselors for the millions of student loan borrowers seeking help to repay their federal
student loans.

“Student loan borrowers have nowhere to turn right now to access legitimate information and assistance about their
repayment options,” Madigan said June 2, 2015. “It is critical that we provide these borrowers a lifeline before they make
costly mistakes by turning to scam artists for help.”

The CFPB emphasized this point in a September 2015 report examining student loan servicing. The agency drew connections
between current fraudulent trends and inadequate loan servicing, and made recommendations for accountable loan servicing
changes.

“The bureau has stressed that sloppy loan servicing can spawn scams,” the CFPB's Vahey said. “Borrowers rely on their
student loan servicer, the company that collects student loan payments, to provide information on repayment options, and in
some cases, servicers may be guiding consumers into less favorable options.”

The NCLC's Yu noted that the federal government, states and nonprofit groups established dozens of credible programs to
assist consumers during the mortgage crises, but no equivalent response has occurred in the wake of the $1.3 trillion student
debt crisis. She said no amount of enforcement could arrest the boiler room frauds preying on consumers, and called for high
quality student loan debt counseling services.

“It would be hard to stop this completely. You can take out one or two, but it's hard to take out all of them,” she said. “The
more important approach is to make sure there is a servicing environment in which borrowers know where to go and they are
getting good information.”
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To contact the editor responsible for this story: Heather Rothman at hrothman@bna.com
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Exceptions to Discharge

Court Must Revisit Whether Debtors Can Discharge Student Loans
BNA Snapshot

Johnson v. Educ. Credit Mgmt. Corp. (In re Johnson), 2016 BL 62250, D. Kan., No. 2:15-cv-02631-JAR, 3/1/16

Development: A district court in Kansas vacates a bankruptcy court's judgment discharging debtors' student loan debt and remands
the case to further consider additional circumstances.

Takeaway: The court wanted further clarification on the impact of the Income Based Repayment plan on the bankruptcy court's
good faith analysis, and since courts are divided on this issue, the outcome for the debtors' student loan debt could go either way,
depending on the bankruptcy court's findings.

By Diane Davis

March 4 — Student loan guarantor Educational Credit Management Corporation (ECMC) is
getting another chance in bankruptcy court to show that the debtors' discharge of their student
loans in bankruptcy was improper, a federal district court in Kansas held March 1 ( Johnson v.
Educ. Credit Mgmt. Corp. (In re Johnson), 2016 BL 62250, D. Kan., No. 2:15-cv-02631-JAR,
3/1/16).

Judge Julie A. Robinson of the U.S. District Court for the District of Kansas vacated the
bankruptcy court's decision, concluding that the case should be remanded for further proceedings to make more complete
findings under the second and third factors of the Brunner test and the impact of the Income Based Repayment plan on the
bankruptcy court's good faith analysis. Since courts are divided on this issue, the outcome for the debtors' student loan debt
could go either way, depending on the bankruptcy court's findings.

The Tenth Circuit (where appeals from the District of Kansas are made) has joined eight other circuits in adopting the three-
part test set forth in Brunner v. New York State of Higher Education Services , 831 F.2d 395 (2d Cir. 1987), to determine what
constitutes “undue hardship” for purposes of determining whether a student loan debt may be discharged in bankruptcy under
Bankruptcy Code Section 523(a)(8). The three-part test in Brunner includes:

“(1) that the debtor cannot maintain, based on current income and expenses, a ‘minimal' standard of living for herself and her
dependents if forced to repay the loans; (2) that additional circumstances exist indicating that this state of affairs is likely to
persist for a significant portion of the repayment period of the student loans; and (3) that the debtor has made good faith
efforts to repay the loans.”

ECMC contended that the bankruptcy court's decision to discharge debtors' George and Melanie Johnson's student loan debt
was improper because the debtors didn't meet the second and third prongs under Brunner. The bankruptcy court determined
that the repayment period of the loan had already expired, which was not supported by the evidence.

The district court remanded the case for further analysis and clarification on whether George's unemployment is temporary,
his future earning potential, and the correct repayment period of the loan.

The court also remanded the case to determine whether the debtors had made a good faith effort to repay as required under
the third prong of the Brunner test. The court wanted further clarification on the impact of the Income Based Repayment plan
(IBR) on the bankruptcy court's good faith analysis. Courts are divided on the question of whether a debtor must participate in
an alternative repayment program in order to establish good faith, according to Bloomberg Law: Bankruptcy Treatise, pt. II, ch.
63 (D. Michael Lynn et al. eds., 2016).
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Following In re Alderete , 412 F.3d 1200 (10th Cir. 2005), the court noted that courts in the Tenth Circuit consider a debtor's
willingness to consolidate his loan under the William D. Ford Federal District Student Loan Programs Income Contingent Plan
(ICRP) or IBR an important factor in determining whether a debtor has made a good faith effort to repay a student loan debt.
As a result, the outcome for the debtors' student loan debt discharge could go either way, depending on the bankruptcy
court's findings on remand.

“[I]n view of the heavily fact-dependent nature of the undue hardship inquiry,” the court said it was important to vacate the
bankruptcy court's judgment and remand the case to make more complete findings.

Debtors Want ‘Fresh Start,' Not IBR Plan

Debtor George has a B.A. in sociology from the University of St. Mary's, and debtor Melanie left school one class short of
earning her degree in biology from the University of California-Davis. They have three children, ages 11, 8, and 5. Melanie
works for the Veteran's Administration as a billing supervisor and makes $40,000 per year. In 2012, George was laid off from
his position as a youth counselor at The Guidance Center where he made $27,000 a year.

In 2011, they filed their Chapter 7 bankruptcy petition in which their nonexempt assets are liquidated and the proceeds are
distributed to creditors. They listed $73,000 in student loan debt on their bankruptcy schedules. During the eight years the
loan was in repayment, the debtors paid $2,440.

The debtors brought an adversary proceeding, seeking to discharge the student loans.

Court Finds ‘Herculean Task.'

The bankruptcy court noted that based on the debtors' adjusted gross income in 2012 of $60,000, the debtors were eligible for
a monthly payment of $234 paid over a 25 year period under the IBR plan. The debtors didn't pursue the IBR option because
they wanted a “fresh start” with three children they would have to put through college.

The bankruptcy court discharged the debtors' student loans based on its finding that failure to discharge the student loans
would impose an undue hardship on the debtors. The reality is, the court said, that “even if the Debtors' gross income were
$60,000 per annum, providing for a family of five would be a Herculean task.”

More ‘Searching Inquiry' Required

ECMC challenged the bankruptcy court's finding on the second and third prongs of Brunner. The bankruptcy court found that
the second prong had been satisfied because the debtors' projected monthly expenses for car payments, maintenance, and
gasoline were unrealistically low and would most likely be offset by future expenses. Looking at the additional circumstances
in the case, the bankruptcy court reasoned that the second prong didn't apply to the debtors because the court believed the
10-year repayment period on the loan had already expired.

The district court determined that Brunner requires a more “searching inquiry.” The bankruptcy court failed to consider
whether the debtor's unemployment was an additional circumstance that was likely to persist in the future. The court also
found that an accurate repayment period should be addressed and considered on remand.

Similarly, the district court found that the third prong regarding good faith needs closer scrutiny. The debtors qualified for IBR,
the court said. The bankruptcy court should further clarify the impact of the IBR on the good faith analysis, the court said.

Kelly Prettner, Pro Hac Vice, ECMC, Oakdale, Minn.; N. Larry Bork, III, Goodell, Stratton, Edmonds & Palmer, LLP - Top,
Topeka, Kan., represented Educational Credit Management Corporation; Debtors George A. Johnson, and Melanie J.
Johnson, Leavenworth, Kan., represented themselves pro se.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Johnson_v_Educ_Credit_Mgmt_Corp_In_re_Johnson_No_215cv0
2631JAR_D_
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Individual Chapter 11

Task Force Studying Individual Chapter 11 Filings
BNA Snapshot

Development: Between one quarter and one third of bankruptcy cases are filed by individuals filing Chapter 11, instead of Chapter 7
or Chapter 13, according to a preliminary report of the American Bankruptcy Institute's Task Force on Individual Chapter 11.

Next Steps: The ABI's Task Force plans to continue studying individual Chapter 11 cases and other related issues such as whether
the absolute priority rule has an effect on the filing rate, and release a final report later this year.

By Diane Davis

April 18 — Individuals account for between a quarter and a third of all Chapter 11 bankruptcy
cases filed, according to a preliminary report of the American Bankruptcy Institute's Task Force
on Individual Chapter 11.

Chapter 11 bankruptcy is for businesses or individuals whose debts exceed the statutory
thresholds for Chapter 13.

Individual Chapter 11 filings are in a “no man's land” and are “incredibly different than business Chapter 11s,” C.R. “Chip”
Bowles, Jr., of Bingham, Greenbaum Doll LLP, Louisville, Ky., said at an April 16 panel discussing the preliminary report at
the ABI's Annual Spring Meeting in Washington, D.C. Bowles is a contributing author of Bloomberg Law: Bankruptcy Treatise.

There is a lot of empirical research about individuals who file under Chapter 7 in which nonexempt assets are liquidated and
the proceeds are distributed to creditors, and under Chapter 13, which allows individuals receiving regular income to obtain
debt relief while retaining their property by proposing a plan that uses future income to repay a portion of their debts over a
three to five year period.

There is also empirical research about corporations that file under Chapter 11, but there is little known about individuals who
filed under Chapter 11.

The ABI's study is intended to fill that gap, according to the report. Whether those individuals belong in Chapter 11 or should
have filed under Chapters 7 or 13 is a fundamental question that motivated the study.

Work In Progress

“The preliminary report is a work in progress,” Prof. Margaret Howard, reporter of the Task Force and Law Alumni Association
Professor of Law at Washington and Lee University School of Law, Lexington, Va., told Bloomberg BNA April 16 after the
report's unveiling. Howard is a contributing author of Bloomberg Law: Bankruptcy Treatise.

The report is still evolving and will be expanded and edited during the summer for the final report to be released later this
year, according to Howard.

The concern was that individuals could be pushed into Chapter 11 and forced to make payments out of future income. The
results of the study, however, suggest that this problem is more “theoretical than actual” because the researchers didn't find a
single case filed in either 2010 or 2013 in which the debtor was involuntarily pushed into Chapter 11 and in which a plan was
ultimately confirmed.

Is Chapter 11 the Right Fit?

Task Force Studying Individual Chapter 11 Filings, Bankruptcy Law Reporter (BNA)
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The study found the question of whether these individuals belong in Chapter 13 to be a harder question to answer.

According to the report, modestly raising the Chapter 13 debt limits wouldn't cause a sharp decline in the number of individual
Chapter 11 cases filed. As many as 46 percent of the Chapter 11 debtors in the 2013 sample had liabilities below Chapter 13
debt limits and increasing the debt limits by 50 percent “wouldn't radically change this figure,” the study said.

Chapter 13 might not be a good fit for those debtors, the report said, as most individual Chapter 11 debtors are different from
the “typical” Chapter 13 debtor. The Chapter 11 debtors have higher incomes, substantially more assets and more debt, and
they are more likely to operate a business, the report said.

They are also more likely to have complicated cases and have difficulty complying with the tight deadlines imposed by
Chapter 13. For example, the report notes that Chapter 13 debtors must file a plan within 14 days of filing their petition, but
median time from petition to first plan in the study's sample was about six months.

Chapter 11 debtors also have substantial real estate interests and may need a plan of reorganization that extends beyond the
typical five years in a Chapter 13 plan, according to the report.

Source of Data

As a source of data, the study began its empirical analysis with PACER data, Howard explained. PACER case reports were
collected for all bankruptcy cases filed in 78 of the 94 judicial districts in the U.S. Those are the jurisdictions that granted
waivers allowing the Task Force to conduct the research.

According to the report, these jurisdictions accounted for 91 percent of all bankruptcy filings, and approximately 93 percent of
all Chapter 11 filings in the U.S. in 2010 and 2013.

The study also used as a second source of data, 109 cases randomly selected that were filed in 2010, and 114 cases that
were filed in 2013, according to Howard. These cases were hand coded for a variety of things not covered in the data, she
said.

Looking at the data, Prof. Richard Hynes, of the University of Virginia School of Law, Charlottesville, Va., said that business
debt is the primary nature of the debt in individual Chapter 11 cases. When analyzing the data, Hynes said that the study
considered a “success” to be the “absence of failure or dismissal or conversion out of Chapter 11.”

Further Study

Hynes and Prof. Anne Lawton of Michigan State University College of Law, East Lansing, Mich., both noted that there are
potentially several other areas for study including whether the absolute priority rule affects the filing rate.

Chapter 11 debtors generally must adhere to the absolute priority rule, which says that a class of creditors that hasn't
accepted the debtor's plan can't be forced to accept less than the full amount of their claim while any junior creditor or equity
holder receives any property or retains any interest in the debtor under the plan.

There is no absolute priority rule in Chapter 13, but more courts have held the absolute priority rule applies in Chapter 11
regardless of whether the debtor is a corporation or an individual, the report said.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
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Contents of Plan

Individual Ch. 11 Debtors Can Strip Down Mortgage Claim
BNA Snapshot

Utzman v. Suntrust Mortg., Inc., 2016 BL 62987, N.D. Cal., No. 3:15-cv-04299-RS, 3/1/16

Development: Chapter 11 debtors with a loan secured by personal property and their personal residence that is also used for rental
income can bifurcate the lender's claims into secured and unsecured components, a district court in California holds.

Takeaway: Courts are split on whether an individual Chapter 11 debtor can strip down a residential mortgage when the property is
also used to generate income, but the district court sided with the Ninth Circuit Bankruptcy Appellate Panel rather than the Third
Circuit.

By Diane Davis

March 10 — An individual Chapter 11 debtor can divide a lender's mortgage claim into a
secured and unsecured component, a district court in California held March 1 ( Utzman v.
Suntrust Mortg., Inc., 2016 BL 62987, N.D. Cal., No. 3:15-cv-04299-RS, 3/1/16).

Reversing the bankruptcy court's judgment and remanding the case, Judge Richard Seeborg of
the U.S. District Court for the Northern District of California concluded that Bankruptcy Code
Section 1123(b)(5)'s anti-modification exception doesn't apply in the debtor's case because the

lender maintains an interest in the debtor's personal property in addition to his principal residence.

Under Section 1123(b)(5), a Chapter 11 plan is barred from modifying “a claim secured only by a security interest in real
property that is the debtor's principal residence.” The restriction on modifying residential mortgages generally aligns Chapter
11's treatment of such mortgages with that of Chapter 13, according to Bloomberg Law: Bankruptcy Treatise, pt. V, ch. 172
(D. Michael Lynn et al. eds., 2016).

Chapter 11 bankruptcy is for businesses or individuals whose debts exceed the statutory thresholds for Chapter 13. Chapter
13 bankruptcy allows individuals receiving regular income to obtain debt relief while retaining their property, but to do so, the
debtor must propose a plan that uses future income to repay a portion of his or her debts over a three to five year period.

Courts are split, however, on whether an individual Chapter 11 debtor can strip down a residential mortgage when the
property is also used to generate income.

Followed Ninth Cir. BAP, Not Third Circuit Case

The district court followed the Ninth Circuit Bankruptcy Appellate Panel's decision in In re Wages , 508 B.R. 161 (9th Cir. BAP
2014), which looked to the plain language of the text, rather than the Third Circuit's decision in Scarborough v. Chase
Manhattan Mortgage Corporation , 461 F.3d 406 (3d Cir. 2006), which concluded that the real property that secures the
mortgage must be only the debtor's principal residence in order for the anti-modification provision to apply.

Contrary to the debtors' interpretation of the statute, Section 1123(b)(5) doesn't require the real property to be used
exclusively as the debtor's residence, but it does require the lender's claim to be secured “only by a security interest in real
property,” the court said. Under the Residential Construction Rider (RCR) attached to the deed of trust, Suntrust Mortgage,
Inc.'s claim doesn't meet that definition, the court concluded.

Suntrust's claim was secured by an interest in personal property because construction on the debtor's home was incomplete
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when the loan was made. As a result, Suntrust's claim falls outside of the confines of the protection Congress created in
Section 1123(b)(5), the court said, citing In re Hammond , 27 F.3d 52 (3rd Cir. 1994).

Construction Loan to Build Home

Debtors Charles and Anna Utzman acquired two vacant lots in Mill Valley, California, with the intent of building a home.
Suntrust loaned the debtors $1.3 million to construct a home, which was to include both a home office and a residential unit to
rent out to third parties.

Later, the home became the debtors' principal residence. The deed of trust gave Suntrust a secured interest in the property
where their home was located.

Subsequently, the debtors filed for Chapter 11 protection and proposed modifying Suntrust's rights under Section 506, which
permits the bifurcation of a secured claim.

Suntrust objected, arguing that the anti-modification exception in Section 1123(b)(5) barred the bifurcation. The debtors,
however, contended that because the deed of trust conveyed an interest in a multi-unit dwelling and personal property, the
exception didn't apply because Suntrust's claim isn't secured “only by a security interest in real property” that serves only as
“the debtor's principal residence.”

The bankruptcy court found that the anti-modification exception did apply and denied the debtors' motion to bifurcate
Suntrust's claim. The bankruptcy court relied on the Ninth Circuit Bankruptcy Appellate Panel's case in In re Wages .

Look at Plain Language

The district court rejected the Third Circuit's approach in favor of the Ninth Circuit BAP's interpretation in In re Wages . Lookin
g at the plain language, the word “only” is an adverb used to modify the word “secured,” and the clause “that is the debtor's
principal residence” modifies the term “real property,” the court said. According to the court, the placement of “only” suggests
that it limits the extent of the collateral for the secured debt, and not the use of the property deemed the “debtor's principal
residence.”

The court said it wasn't necessary to look at the legislative history of the statute in light of its plain meaning.

The fact that the debtors rent out a small portion of their property doesn't defeat the applicability of the exception, the court
said.

Security Interest in Real Property

The statute also requires that the lender's claim be secured “only by a security interest in real property.” Under the RCR,
Suntrust's claim doesn't meet that condition, the court said. Thus, the anti-modification exception doesn't apply in this case,
the court said.

David N. Chandler, Law Offices of David N. Chandler, Santa Rosa, Calif., represented appellants Charles Henry Utzman, and
Anna Kathryn Utzman; Peter Salvador Munoz of Reed Smith LLP, San Francisco; and Dennis Peter Maio of Reed Smith, San
Francisco, represented appellee Suntrust Mortgage, Inc.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Utzman_v_Suntrust_Mortg_Inc_No_15cv04299RS_2016_BL_6298
7_ND_Cal_M
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