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Effect of Discharge

Credit One Can't Compel Arbitration With Discharged Debtor
BNA Snapshot

Credit One Fin. v. Anderson (In re Anderson), 2016 BL 190875, S.D.N.Y., No. 15-cv-4227 (NSR), 6/14/16

Holding: Credit card company can't compel arbitration in class action filed by debtor seeking damages for violation of bankruptcy
discharge injunction.

Takeaway: Enforcing the discharge injunction is central to the Bankruptcy Code, allowing the bankruptcy court to decline to enforce
a contractual arbitration provision.

By Daniel Gill

June 17 — Credit One Bank can't compel arbitration of a putative class action claim filed by a
credit card holder for damages arising from the credit card company's alleged violation of the
plaintiff's bankruptcy discharge, a district court held June 14 ( Credit One Fin. v. Anderson (In re
Anderson), 2016 BL 190875, S.D.N.Y., No. 15-cv-4227 (NSR), 6/14/16).

Judge Nelson S. Román of the Southern District of New York denied Credit One's attempt to
compel the arbitration of a potential class action filed by a former credit card holder. In the case,

the plaintiff sought an award for damages, on behalf of himself and other card-holders similarly situated, against the credit
card company for its failure to update credit reports to reflect that the plaintiff class had their credit card debts discharged in
bankruptcy.

The court found that compelling arbitration would “necessarily jeopardize the objectives of the Bankruptcy Code” and the
bankruptcy courts' right to enforce their own orders.

Violating the Bankruptcy Discharge

Plaintiff Orrin Anderson owed money on his Credit One credit card when he filed for Chapter 7 protection on Jan. 31, 2014. In
Chapter 7 bankruptcy, a debtor's nonexempt assets are liquidated by a trustee, and the proceeds are distributed to creditors.
Subject to certain exceptions, the debtor is awarded a discharge, effectively wiping out dischargeable debts (that is, those
debts not subject to an exception).

On May 6, 2014, the debtor received his discharge, effectively erasing the debt he previously owed to Credit One.

After receiving his discharge, the debtor noticed that his credit reports showed the Credit One debt as “charged off” and not
that it was discharged in bankruptcy. According to the debtor, he asked Credit One to correct its credit reporting to show the
debt was discharged, but the company took no action.

The debtor then moved the bankruptcy court to reopen his case (it was closed after the discharge was granted and the case
was otherwise wrapped up) so that he could file suit in the court against the bank for damages that he and other discharged
debtors suffered by Credit One's failure to correct the credit reports.

The debtor alleged that the failure amounted to a violation of the injunction created by Section 524 of the Bankruptcy Code (1
1 U.S.C. §524), and that he was entitled to damages under that statute (as well as under Section 105, which gives bankruptcy
courts authority to enter orders “necessary or appropriate to carry out the provisions” of the Bankruptcy Code).
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Credit One moved the court to compel arbitration of the dispute under the Federal Arbitration Act (FAA), Title 9 of the U.S.
Code. It asserted that its contract with the debtor (and its other card-holders) provided that either party in a dispute can
compel mandatory binding arbitration in a dispute and that the FAA required the clause be enforced.

Inherent Conflict With Bankruptcy Code

Even though the FAA establishes a policy favoring arbitration agreements, the bankruptcy court can refuse arbitration under
the FAA if it finds that the proposed arbitration “would present a severe, inherent conflict with or necessarily jeopardize the
objectives of the Bankruptcy Code,” the district court said.

First, the court said, it must determine if the issue to be litigated is “core” or “non-core” under the Bankruptcy Code. In other
words, does the matter arise under the Bankruptcy Code (i.e., it is core), or in the bankruptcy case (in which case it might be
non-core). The court does not have discretion to refuse to enforce mandatory arbitration in a non-core matter, the court said.

The court found that an action to enforce the discharge injunction created by Section 524 of the Code is absolutely core. The
court quoted the bankruptcy court, which said, “There's nothing more fundamental than the discharge.”

“[O]nly through enforcement of the discharge order can the discharge provided by the Bankruptcy Court provide the debtor
with a ‘fresh start,' a central objective to the bankruptcy laws,” the court said.

Due Deference to Bankruptcy Court

Following MBNA America Bank, N.A. v. Hill , 436 F.3d 104 (2d Cir.2006), the court examined the purposes and objectives of
the discharge and whether the debtor still required protection of his discharge. Precluding arbitration was warranted “where
the discharge is so fundamentally related to a debtor's fresh start,” the court said.

The court then noted that bankruptcy courts are best suited to interpret their own orders, and these would include the order
granting a discharge.

Finally, the court went beyond the Second Circuit's Hill analysis and added that uniformity of applying bankruptcy laws is
another basis to support the court's denial of mandatory arbitration. The court noted that as a class action claim, a number of
debtors have identical claims as the plaintiff against the same creditor — Credit One. “Given that each individual claim would
be subject to separate arbitration, this could create wildly inconsistent results,” the court said.

Because the bankruptcy court properly had discretion to override the arbitration agreement, the court said, it must now “afford
that determination due deference, and the Court finds no clear error in that aspect of the Bankruptcy Court's decision.”

What's Next

The court's ruling affirmed the bankruptcy court's order declining to send the matter to arbitration and nothing more. The
plaintiff will still have to prove his claim in the adversary proceeding (the lawsuit) pending in the bankruptcy court.

To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Credit_One_Fin_v_Anderson_In_re_Anderson_No_15cv4227_NS
R_2016_BL_.
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Executory Contracts and Unexpired Leases

Bankruptcy Trustee Can Nix Pre-Paid Legal Fees
BNA Snapshot

Ulrich v. Schian Walker, P.L.C. (In re Boates), 2016 BL 185297, B.A.P. 9th Cir., No. 2:15-ap-00269-GBN, 6/9/16

Holding: Chapter 7 trustee can reject a pre-petition retainer agreement for attorney representation in a dischargeability action.

Takeaway: Even though payment for services was made in full, pre-petition, and the money was “earned on receipt,” the retainer
agreement could be rejected, because the debtor was required to reimburse expenses.

By Daniel Gill

June 13 — The U.S. Bankruptcy Appellate Panel for the Ninth Circuit ruled that a contract for
legal services for a debtor could be rejected, even though the fees were paid in full, in advance,
and were not property of the bankruptcy estate ( Ulrich v. Schian Walker, P.L.C. (In re Boates), 
2016 BL 185297, B.A.P. 9th Cir., No. 2:15-ap-00269-GBN, 6/9/16).

The retention agreement was entered pre-petition for services to be rendered after the Chapter
7 case was commenced. The agreement required the debtor to reimburse the firm's future out-

of-pocket costs and expenses, and the debtor still had material duties to perform. Because of this, the BAP determined the
contract was executory and rejected by operation of law under the Bankruptcy Code.

The court did not discuss the potentially profound effect of its ruling on the debtor, including policy arguments put forth by the
debtor's attorneys that an inability to choose—and pay—his own counsel would be highly prejudicial.

Earned on Receipt Retainer Agreement

Craighton Thomas Boates was a defendant in a state court action for negligent misrepresentation and fraud. Plaintiff Metro
Phoenix Bank sought more than $3.6 million in damages. When Boates told the plaintiff he intended to file for bankruptcy, the
plaintiff advised him that it would file an action seeking to have its claim determined to be non-dischargeable.

In Chapter 7 bankruptcy, a debtor's nonexempt assets are liquidated by a trustee, and the proceeds are distributed to
creditors. Subject to certain exceptions, the debtor is awarded a discharge, effectively wiping out dischargeable debts (that is,
those debts not subject to an exception). Section 523(a) of the Bankruptcy Code allows creditors to file suit to have their
individual debts declared to be non-dischargeable if they can prove that the debts were incurred by fraud or malicious acts of
the debtor.

Like any other litigation, dischargeability lawsuits can be expensive to prosecute or defend. Chapter 7 debtors often have
insufficient disposable income to fund post-petition litigation. If they did, and depending on the amount of their debts at the
time of filing bankruptcy, such individual debtors might not qualify for Chapter 7, instead being required to file Chapter 13 or
Chapter 11.

In Chapter 13, the debtor must propose a plan which uses future income to repay all or a portion of his debts over a three to
five year period. In Chapter 11, a debtor also seeks to have the court approve a plan for liquidating or restructuring its debts.
Typically a Chapter 11 is far more involved and much more expensive than proceedings under Chapters 7 and 13.

Boates tried to fund his dischargeability litigation by paying for his representation in advance of the bankruptcy. The
agreement prepared by his attorneys, Schian Walker, P.L.C., provided that the $60,000 fee was earned upon receipt and that
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the firm could deposit the money directly to its operating bank accounts (instead of into a trust account where firms are
required to deposit retainers against which the lawyers would draw for future bills).

Rejecting Executory Contracts

The trustee filed suit in bankruptcy court seeking to recover “the full contract value of Schian Walker's legal services —
$60,000 — based on the rejection of the retainer agreement.” The trustee also alleged that the right to legal services under
the retention agreement was property of the bankruptcy estate for the trustee to administer for the benefit of creditors.

Section 365 of the Bankruptcy Code (11 U.S.C. §365) provides that certain executory contracts can be “rejected” in
bankruptcy court. Although there is significant caselaw discussing what constitutes an “executory contract,” the generally
accepted rule is that an agreement is executory if both sides to the agreement still have material obligations to perform.
Section 365(d)(1) provides that in Chapter 7, if the trustee does not assume or reject a contract within 60 days of the case
filing, it is deemed rejected.

The Trustee relied on Gordon v. Hines (In re Hines) , 147 F.3d 1185 (9th Cir.1998) to support his argument that he could
liquidate the debtor's right to legal services by rejecting the contract and demanding a refund of the unearned fees. But first it
must be established that the contract was executory as of the bankruptcy filing, the court said.

Schian Walker claimed that the contract was not executory because, since the debtor already paid in full for the services,
there were no material obligations left for the debtor to perform. The bankruptcy court agreed and dismissed the trustee's
complaint to recover the $60,000 paid to the firm.

Reimbursement of Costs and Expenses

The BAP reviewed the bankruptcy court's finding and came to a different conclusion.

Ultimately it was the provision in the contract that the debtor was required to reimburse the firm's out-of-pocket costs and
expenses which proved the debtor's and firm's undoing. The BAP held that the obligation to reimburse costs was a material
contractual duty as yet unperformed by the debtor, and noted that the debtor's breach of that provision could excuse the firm's
performance under the contract. Therefore, the court concluded, “the retainer agreement qualified as an executory contract”
which could be deemed rejected under Section 365(d)(1).

Effect of Rejection

After concluding the contract was executory and could be rejected, the BAP examined the effect of that rejection. The court
agreed with the debtor that the $60,000 actually paid to the law firm was not itself property of the estate and could not be
recovered by the trustee as such. However, the bankruptcy estate still had rights under the pre-petition contract for post-
petition services.

The court noted that rejection acted like a breach of the contract as of the petition date, and not a termination or recision of the
agreement. The court cited In re Onecast Media, Inc. , 439 F.3d 558 (9th Cir.2006), when it noted that the key issue is to
“resolve the nature and extent of the Boates' contract rights on the date of the bankruptcy filing if Boates were considered to
have breached the contract on that date.”

The trustee's “retainer agreement rights on the date of the bankruptcy filing necessarily included a right to terminate Schian
Walker and a right to a refund of the fees previously prepaid based on the value of services provided before termination,” the
court said. The appellate court found that there was an inadequate record to decide the issue.

Because there was no evidence of when the trustee gave notice of terminating the agreement, “there was no way the
bankruptcy court correctly could have determined ... whether [the trustee] was entitled to any fee refund based on the value of
services provided before termination,” the court said. Accordingly, the BAP sent back to the bankruptcy court the question of
when the trustee “first exercised his right to terminate the firm” and the value of services provided.

What's Left for the Debtor?

The debtor's law firm in its brief to the BAP made the policy arguments that the debtor should be able to hire attorneys to
represent him in a $3.6 million dollar lawsuit and that allowing the trustee to terminate the debtor's agreement with his counsel
would prejudice him significantly.
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The BAP, however, did not discuss in its opinion what the termination of the retention agreement would mean for the debtor
who might now be deprived of counsel.

The trustee was represented by Terry A. Dake, Phoenix, Ariz. Schian Walker, P.L.C., represented itself by Mark C. Hudson,
Phoenix, Ariz.

To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Ulrich_v_Schian_Walker_PLC_In_re_Boates_No_AZ151279KuJaJ
u_2016_BL
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Lien-Stripping

Ch. 13 Debtors Can't Strip Junior Lien on Home
BNA Snapshot

In re Cooper, 2016 BL 183112, Bankr. E.D.N.C., No. 11-02804-8-JNC, 6/8/16

Holding: Value of residence and lien priorities are determined as of petition date in motion to have creditor deemed unsecured.

Takeaway: Court analysis seeks to avoid windfall to debtor, who can't strip junior lien.

By Daniel Gill

June 15 — A bankruptcy court looked to the petition date, and not the hearing date or plan
confirmation date, for establishing the value of residential property and priorities of liens against
it ( In re Cooper, 2016 BL 183112, Bankr. E.D.N.C., No. 11-02804-8-JNC, 6/8/16).

Judge Joseph N. Callaway of the U.S. Bankruptcy Court for the Eastern District of North
Carolina on June 8 issued an order on a motion brought by Chapter 13 debtors for a judicial
determination of the value of their residence and the priority of liens against it. The court

considered a split in authority as to what the effective dates should be and determined that both the valuation and the fixing of
lien priorities should be as of the petition date (the day the bankruptcy case was filed).

The debtors had hoped to have one of their secured lenders deemed unsecured, so that they could treat the claim of that
creditor differently. But as a result of the court's ruling, the debtors will be unable to modify either of two liens against their
residence.

Change of Priorities

On April 9, 2011, Thomas and Rebecca Cooper filed a Chapter 13 petition. Chapter 13 bankrupcy allows individuals receiving
regular income to obtain debt relief while retaining their property. To do so, the debtor must propose a plan that uses future
income to repay all or a portion of his debts over a three to five year period.

At the time they filed, the debtors owned a residence which was encumbered by two secured claims—a first priority lien held
by First Bank for approximately $90,000, and a second held by American Home Mortgage Servicing, Inc. (AHMS) securing a
claim of about $160,000. The debtors conceded that at the time, the property was worth at least more than the $90,000 owed
to First Bank for the senior lien, the court said.

The two lenders became embroiled in a dispute which they ultimately settled. According to the settlement, First Bank agreed
to subordinate its lien to that held by AHMS. In other words, the two liens reversed priorities.

The debtors filed motions seeking to establish that the junior of the two liens was unsecured pursuant to Section 506(a) of the
U.S. Bankruptcy Code (11 U.S.C. §506(a)); a second such motion was the subject of the court's order discussed here. That
motion asserted that the value of the property was less than the amount of the AHMS lien (approximately $160,000), which
was now senior in priority, the court said.

Determining Secured Status

Section 506(a) of the Bankruptcy Code provides that an allowed claim of a secured creditor is secured “to the extent of the
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value of such creditor's interest in the estate's interest in such property ... and is an unsecured claim to the extent that the
value of such creditor's interest ... is less than the amount of such allowed claim.” In other words, the creditor is secured only
to the extent of the value of the collateral property.

Whether or not a creditor is secured by the debtors' residence is significant, among other reasons, because a Chapter 13
debtor cannot modify the rights of creditors with claims secured by her residential property, as established by 11 U.S.C.
§1322(b)(2).

Bloomberg Law: Bankruptcy Treatise explains the interaction of the two sections this way: “Basically, section 506(a), which
classifies valueless liens as unsecured claims, operates with section 1322(b)(2) in a Chapter 13 case to permit the strip off of
a lien against a primary residence with no value.... The burden is on the debtor to show that ‘a putatively secured lien is in fact
wholly unsecured under § 506(a).'" Bloomberg Law: Bankruptcy Treatise, pt. II, ch. 55 (D. Michael Lynn et al. eds., 2016).

If the debtors could establish that the property was worth less than the amount of the senior lien, they could get a judicial
determination that under Section 506(a) the junior lien-holder was in fact an unsecured creditor, thus allowing them to modify
the creditor's rights in the Chapter 13 plan.

The court therefore looked to see if there were at least $1 of equity in the property to which the junior lien would attach, but
first it had to determine the proper date for considering the property values and the priority of the liens: as of the petition date,
when First Bank was the senior lender, or as of the later date, when AHMS, with a secured claim greater than the value of the
property, was first in priority. If it chose the latter option, the First Bank claim would be deemed unsecured, and no lien could
attach.

Choosing the Date for Property Value and Lien Priorities

Judge Callaway noted that Section 506(a) itself “provides that for purposes of determining the secured status of a creditor,
‘value shall be determined in light of the purpose of the valuation and of the proposed distribution or use of such property, and
in conjunction with any hearing on such disposition or use or on a plan affecting such creditor's interest.'”

The court noted that there is a split of authority as to the timing, but that “the majority position is that the petition date is the
proper valuation date for chapter 13 lien stripping.” The court rejected the debtors' argument that the date the Chapter 13 plan
was confirmed should be the operative date, explaining that using the later date would result in a windfall to the debtor.

Windfall Not Equitable

During the period before the motion to value the property was filed and after the two lien holders settled the dispute between
them, the debtors drew down on the line of credit that was secured by First Bank's now subordinate lien. The court explained
that First Bank's lien was paid off in the settlement and was supposed to be canceled, but it wasn't because of human error,
allowing the Coopers to draw down on their still open line of credit.

“Using the later date and applying the subordination agreement to strip the First Bank Lien under these circumstances would
create a windfall for the Coopers,” the court said, and that would be an inequitable result.

Accordingly, the court said that the lien priorities were to be fixed as of the petition date, thereby essentially ignoring the effect
of the subordination agreement for the purposes of the debtors' motion. Because the debtors conceded that the property as of
the petition date was worth more than the amount of First Bank's lien, there was at least $1 of value to which the AHMS lien
could attach. Therefore the debtors could not modify treatment of AHMS under its plan pursuant to Section 1322(b)(2).

Although the case was assigned to the docket of U.S. Bankruptcy Judge Stephani W. Humrickhouse, the matter was decided
by Judge Callaway when Judge Humrickhouse reassigned the case because of a potential conflict.

The debtors were represented by Travis Sasser, Cary, N.C. First American Title Insurance Company, successor in interest to
First Bank, was represented by Nicholls & Crampton, P.A. and Boxley, Bolton,Garber & Haywood, LLP, both of Raleigh N.C.

To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information
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Lien-Stripping

Ch. 13 Debtor Only Partially Able to Strip Liens From Home
BNA Snapshot

In re Powers, 2016 BL 175727, Bankr. E.D.N.C., No. 14-06943-5-SWG, 6/2/16

Holding: Debtor can avoid some but not all liens as impairing his homestead exemption on a property jointly owned with a non-
debtor.

Takeaway: Bankruptcy court follows non-literal interpretation of statute to calculate lien impairment on jointly owned property.

By Daniel Gill

June 3 — A Chapter 13 debtor was allowed to avoid some but not all judicial liens which he
alleged impaired his homestead exemption on a property he co-owned with a non-debtor ( In re
Powers, 2016 BL 175727, Bankr. E.D.N.C., No. 14-06943-5-SWG, 6/2/16).

Judge Stephani W. Humrickhouse granted in part and denied in part a Chapter 13 debtor's
motions to avoid three judicial liens as impairing the debtor's claimed exemption on his
residence co-owned with his ex-wife.

The court rejected the minority line of cases that calls for a literal interpretation of Section 522(f) of the U.S. Bankruptcy Code
and instead followed the majority of courts which take a different approach to calculate lien impairment when the property
subject to the lien is owned by both a debtor and non-debtor.

Claiming the Homestead Exemption

On Dec. 1, 2014, James Cross Powers filed a Chapter 13 petition. Chapter 13 bankruptcy allows individuals with regular
income to obtain debt relief while retaining their property. To do so, the debtor must propose a plan that uses future income to
repay all or a portion of his debts over a three to five year period.

As part of his bankruptcy filing, the debtor claimed an exemption in his residence in North Carolina, which he held together
with his ex-wife as tenants in common. The state, which has opted out of the federal exemption scheme, provides that debtors
may exempt up to $35,000 in their principal residence. In other words, in North Carolina neither unsecured creditors nor a
trustee in bankruptcy can reach up to $35,000 of a debtor's equity in his or her principal residence.

Section 522(f) of the Bankruptcy Code (11 U.S.C. §522(f)) allows a debtor to obtain an order disallowing judicial liens (created
by courts to secure monetary judgments) to the extent that those liens “impair” an allowed exemption. The debtor filed
motions to avoid three different judicial liens which otherwise would attach to his property interests.

Court Split in Calculating Impairment

Ordinarily it is relatively simple to calculate whether and to what extent a lien might impair a debtor's exemption in property.
The court explained that 11 U.S.C. §522(f)(2)(A) was drafted by Congress to aid this analysis. The section provides that such
liens impair the exemption to the extent that the sum of the subject liens and all other liens against the property (including
consensual liens, like mortgages), plus the amount of the exemption, exceeds the value of the debtor's interests in the
property if there were no liens to consider.

However, the court said, the formula does “not resolve impairment calculation in circumstances where a judgment lien
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attaches to the undivided interest of a single owner of jointly owned property.”

A minority of courts apply the Section 522(f)(2)(A) formula strictly and literally, such as Zeigler Eng'g Sales, Inc. v Cozad (In re
Cozad), 208 B.R. 495 (B.A.P. 10th Cir.1997), cited by the court. But the problem with a strict, literal interpretation is that it
“often avoids more liens than necessary to ensure the debtor retains the maximum available exemption,” the court said, citing 
All Points Capital Corp. v. Meyer (In re Meyer) , 373 B.R. 84 (B.A.P. 9th Cir.2007).

The majority of courts considering the issue (including the First, Third, Ninth and Eleventh Circuits) agreed that “a strict
approach is at odds with the statutory purpose of §522,” the court explained, because it could frequently award the debtor a
windfall by avoiding more liens than the debtor could if only the debtor held title.

The reason for the disparity, the court said, is that if the property were jointly owned, the value of the debtor's interest in the
property would be only a partial interest of the value of the whole property.

Because the full mortgage would be subtracted from the debtor's proportionate interest (as contrasted from the entirety of the
property), the equity to which the liens might attach would necessarily be smaller.

Comparing ‘Common Sense' and ‘Proration' Approaches

The majority courts applying a non-literal interpretation of Section 522(f) employ either the “common sense approach” or the
“proration approach,” the court explained. In her order, Judge Humrickhouse demonstrated the functional differences of these
methodologies by providing a calculation of one of the liens using both methods as well as one using the literal approach
followed by the minority jurisdictions.

In the proration approach, instead of adding all the liens against the property as a whole, the court would calculate how much
of the mortgage would be attributable to the debtor's share of the jointly held property (rather than subtracting the entire
mortgage from the debtor's fractional interest). The proportionate interest of the mortgages would be added with the liens
attaching solely to the debtor's interests to calculate the debtor's equity for the impairment analysis.

A similar approach is the “common sense approach,” which the court said “involves a simpler calculation and produces the
same outcome” as the proration method. Under the common sense approach, the mortgages are deducted from the full value
of the property and what's left is divided to show what the debtor's equity in the property would be absent any judicial liens.
Then the debtor's claim of exemption is subtracted, with the result being the amount of equity available to which judicial liens
might attach (in other words, “the non-exempt portion of debtor's remaining equity in the property”).

The judicial lien-holders can retain their liens against this amount, and such amount that went beyond that sum therefore
impaired the debtor's exemption claim, and liens up to that amount could be disallowed.

The court said that instead of calculating impairment, “the common sense approach calculates the amount of liens that are not
avoidable.”

Choosing the Non-Literal Interpretation

The court decided that under either the proration method or common sense approach, the result was the same, so the court
did not rule that one of the two non-literal methodologies would control. But certainly the literal and non-literal approaches had
different results. The court said that under the literal interpretation of the rule, all three liens would be avoided, even though
some of the liens “simply do not impair” the debtor's $35,000 exemption.

According to the court's analysis, the literal interpretation of the Code would result in the debtor receiving a windfall of more
than $20,000 of equity that under the other methodologies would be subject to the liens while still preserving the debtor's
exemption. The court sided with the non-literal courts to find that such a windfall (i.e., that the debtor could preserve more
equity than the maximum amount of the exemption) was not what Congress or the North Carolina legislature intended when
passing Section 522(f) and related exemption regulations.

Accordingly, the court ordered that upon confirmation of the Chapter 13 plan, those liens that cut into the $35,000 exemption
amount would be avoided to that extent. To the extent that the liens did not yet reach that amount, they would remain in full
force and effect.

The result was that two of the liens would not be avoided. The third lien was allowed to stand in the dollar amount that was left
before it reached the exemption amount; to the extent that the lien impaired the exemption it was avoided.

Ch. 13 Debtor Only Partially Able to Strip Liens From Home, Bankruptcy Law Reporter (BNA)

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 12

https://www.bloomberglaw.com/ms/documentdocumentdocumentdocument/1?citation=208%20bankruptcy%20495&amp;summary=yes#jcite
http://www.bloomberglaw.com/ms/public/document/All_Points_Capital_Corp_v_Meyer_In_re_Meyer_373_BR_84_BAP_9th_Cir
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocument/1?citation=373%20bankruptcy%2084&amp;summary=yes#jcite
http://www.bna.com/terms-of-service-subscription-products


The debtor was represented by Travis Sasser, Cary N.C. The lien-holders did not object to the motions to avoid their liens and
did not appear.

Correction: This version corrects an error in the second to last paragraph to indicate that none of the liens was avoided in its
entirety.

To contact the reporter on this story: Daniel Gill in Washington at dgill@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/In_re_Powers_No_14069435SWG_2016_BL_175727_Bankr_EDN
C_June_02_201
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UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

In re: RICH GLOBAL, LLC, Debtor. RICH DAD OPERATING COMPANY, LLC, Appellant, v. TRACY L. ZUBROD,
Chapter 7 Trustee; LEARNING ANNEX HOLDINGS, LLC; LEARNING ANNEX, LLC; LEARNING ANNEX, L.P.,

Appellees.

No. 15-8103

June 14, 2016, Filed
PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING THE CITATION
TO UNPUBLISHED OPINIONS.

(D.C. No. 1:13-CV-00167-ABJ). (D. Wyo.).

For RICH DAD OPERATING COMPANY, LLC, Appellant: Bradley T. Hunsicker, Markus Williams Young &
Zimmerman, Cheyenne, WY; Jennifer M. Salisbury, Gregory L. Williams, Devi Yorty, John F. Young, Markus Williams
Young & Zimmermann, Denver, CO.

For TRACY L. ZUBROD, Chapter 7 Trustee, Appellee: Ronald L. Fano, Philip Arthur Pearlman, Esq., Spencer Fane
Britt & Browne, Denver, CO; Tracy L. Zubrod, Zubrod Law Office, Cheyenne, WY.

For LEARNING ANNEX HOLDINGS, LLC, LEARNING ANNEX, LLC, LEARNING ANNEX, LP, Appellees: James R.
Belcher, Crowley Fleck, Casper, WY; Jarrod L. Schaeffer, Edwin G. Schallert, Debevoise & Plimpton, New York, NY.

Before BRISCOE, LUCERO, and PHILLIPS, Circuit Judges.

Gregory A. Phillips

ORDER AND JUDGMENT *
Creditor Rich Dad Operating Company, LLC (RDOC) appeals from the district court's affirmance of the bankruptcy
court's order approving a settlement agreement between the trustee for the debtor's estate and another creditor.
RDOC obtained a stay of the bankruptcy court's order pending its appeal to the district court, but it did not seek a stay
of the district court's order pending this appeal. After the automatic stay of the district court's order expired, the trustee
and the creditor performed their obligations under the settlement agreement. Accordingly, they now move this court to
dismiss this appeal as moot. Because we are not persuaded that the appeal is moot, we proceed to the merits and
review the bankruptcy court's approval of the settlement agreement. But because we also are not persuaded by
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RDOC's challenges to the decision, we affirm.

I. BACKGROUND
RDOC is the sole member and manager of the debtor, Rich Global, LLC (Rich Global). Rich Global lost a lawsuit
brought by appellees Learning Annex Holdings, LLC, Learning Annex, LLC, and Learning Annex L.P. (collectively,
Learning Annex) in the Southern District of New York. In July 2012, that court entered judgment against Rich Global
and in favor of Learning Annex for nearly $23.7 million. Rich Global appealed to the Second Circuit Court of Appeals.
Learning Annex cross-appealed the district court's dismissal of one of its claims, as well as its grant of judgment as a
matter of law to another defendant in the action.

The Southern District of New York ordered Rich Global to post a reduced appeal bond, but instead Rich Global
filed a Chapter 7 bankruptcy petition in the District of Wyoming. The filing of that petition automatically stayed the
Second Circuit appeal and cross-appeal. The bankruptcy court appointed appellee Tracy L. Zubrod as trustee (the
Trustee). Two creditors filed proofs of claim: (1) RDOC for approximately $2.2 million, and (2) Learning Annex for
the amount of the judgment with interest, almost $23.7 million.[*2]

Initially the Trustee intended to abandon Rich Global's interest in the Second Circuit appeal. She rejected RDOC's
offer to indemnify the estate for the costs of pursuing the appeal. Ultimately, however, the Trustee and Learning
Annex entered into the settlement agreement (the Agreement). The principal terms of the Agreement are: (1) Learning
Annex would pay the bankruptcy estate $100,000; (2) the Trustee would dismiss the Second Circuit appeal, with
prejudice; (3) Learning Annex would dismiss Rich Global as an appellee in its cross-appeal; and (4) "[a] single claim
shall be allowed as a general unsecured claim in favor of . . . Learning Annex . . . in the amount of $23,690,999.41,"
Aplt. App., Vol. 2 at 467. Over RDOC's objection, the bankruptcy court approved the Agreement. RDOC moved for
and was granted a stay pending its appeal to the U.S. District Court for the District of Wyoming.

On August 18, 2015, the district court affirmed the bankruptcy court's order. By operation of Fed. R. Bankr. P. 8025(a)
, the district court's judgment was automatically stayed for fourteen days. RDOC did not move for a further stay of the
district court's order. After the end of the automatic stay period, the Trustee and Learning Annex performed their
obligations under the Agreement. Learning Annex had already paid the Trustee $100,000, so on September 4, the
Trustee and Learning Annex filed their agreed-upon stipulation to dismiss Rich Global's Second Circuit appeal and
Learning Annex's cross-appeal against Rich Global. On September 8, the Second Circuit dismissed the appeal and
the cross-appeal against Rich Global, and it issued its mandate. The next week, it lifted the stay of the cross-appeal
and set a briefing schedule.

On September 16, RDOC appealed to this court from the district court's order. In light of their performance of the
Agreement, the Trustee and Learning Annex moved to dismiss the appeal as moot.

II. DISCUSSION
A. Mootness
1. Constitutional Mootness
Under Article III of the Constitution, the judiciary has authority to adjudicate "Cases" and "Controversies." U.S. Const.
art. III , § 2 , cl. 1. "A case becomes moot—and therefore no longer a 'Case' or 'Controversy' for purposes of Article
III—when the issues presented are no longer live or the parties lack a legally cognizable interest in the outcome."
Already, LLC v. Nike, Inc., 133 S. Ct. 721 , 726 , 184 L. Ed. 2d 553 (2013) (internal quotation marks omitted). "An
appeal is constitutionally moot if the court can fashion no meaningful relief. . . . [I]f a court can fashion some form of
meaningful relief, even if it only partially redresses the grievances of the prevailing party, the appeal is not moot."
Search Market Direct, Inc. v. Jubber (In re Paige), 584 F.3d 1327 , 1336 (10th Cir. 2009) (brackets and internal
quotation marks omitted). The burden of establishing there is no longer a live case or controversy is on the party
claiming mootness, see id ., here the Trustee and Learning Annex.
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The Trustee and Learning Annex argue that given the performance of their obligations under the Agreement,
particularly the dismissal of the Second Circuit matters, this court cannot afford RDOC any meaningful relief. RDOC
asserts, to the contrary, that "the Settlement Agreement [*3] and its effects upon the bankruptcy estate can be
unwound and modified without substantial difficulty." Resp. to Mot. to Dismiss at 3. It suggests that the $100,000
payment can be returned to Learning Annex; that "nothing would prevent the parties from requesting that the Second
Circuit vacate its recent orders dismissing the Second Circuit Appeal or the cross-appeal against Rich Global and an
affiliate,"  id. at 8-9; and that "Learning Annex's allowed general unsecured claim against the bankruptcy estate of Rich
Global can be adjusted, discounted, subordinated or disallowed should this Court decide to reverse the decisions
made by the district court and the bankruptcy court,"  id. at 9.

It appears that the Trustee could return the $100,000. But of course this court has no ability to compel the Second
Circuit to recall its mandate. Moreover, a court of appeals may exercise its power to recall the mandate "only in
extraordinary circumstances"; "it is [a power] of last resort, to be held in reserve against grave, unforeseen
contingencies." Calderon v. Thompson, 523 U.S. 538 , 550 , 118 S. Ct. 1489 , 140 L. Ed. 2d 728 (1998). And the
cross-appeal has moved forward with briefing. In these circumstances, there is virtually no chance that the appeal
and cross-appeal can be resurrected. RDOC's suggestion that the settlement can be unwound because nothing
prohibits the parties from seeking such resurrection borders on the frivolous.1

This appeal is not moot, however, if we may offer even partial relief. And the burden of showing the absence of any
meaningful relief rests on the Trustee and Learning Annex. Those parties have failed to overcome RDOC's assertion
that, if we were to reverse the decision to approve the Agreement, RDOC would be able to challenge Learning
Annex's claim in ways that it could not do if the Agreement stands. In light of this possibility of relief, the appeal is not
constitutionally moot.

2. Equitable Mootness
In the bankruptcy context, equitable mootness may also be a consideration. Under this doctrine, "equitable, prudential,
or pragmatic considerations can render an appeal of a bankruptcy court decision moot even when the appeal is not
constitutionally moot." Paige, 584 F.3d at 1337 (internal quotation marks omitted). "As with constitutional mootness,
we hold that the party seeking to prevent this court from reaching the merits of the appeal bears the burden of proving
that, for pragmatic reasons, the court should abstain from reaching the merits of the case." Id. at 1339-40 .

We apply equitable mootness at our discretion. See C.O.P. Coal Dev. Co. v. C.W. Mining Co. (In re C.W. Mining Co.),
641 F.3d 1235 , 1240 (10th Cir. 2011). Upon careful consideration, we decline to decide whether this appeal is
equitably moot. The parties have not explicitly argued for equitable mootness, and this court has not yet decided
whether equitable mootness should apply in a Chapter 7 case, see id . Accordingly, we will not "decide whether the
doctrine can be applied, and if so, weigh the doctrine's six factors in this case in the face of an underdeveloped record
on this issue." Id .

3. Statutory Mootness
RDOC's first merits argument also triggers a mootness inquiry—[*4] this time statutory mootness. RDOC asserts that
the bankruptcy court erred in declining to apply the sale-of-property provisions in 11 U.S.C. § 363(b) , instead
approving the Agreement solely under Fed. R. Bankr. P. 9019 . The Trustee and Learning Annex counter that, if § 363
applies, this appeal is moot under § 363(m) , which provides:

The reversal or modification on appeal of an authorization under subsection (b) or (c) of this section of a
sale or lease of property does not affect the validity of a sale or lease under such authorization to an entity
that purchased or leased such property in good faith, whether or not such entity knew of the pendency of
the appeal, unless such authorization and such sale or lease were stayed pending appeal.

"[Section] 363(m) forecloses any remedy . . . that would affect the validity of the trustee's sale." C.W. Mining Co., 641
F.3d at 1239 . As with the other mootness doctrines, it is the Trustee's and Learning Annex's burden to prove that the
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appeal is moot under § 363(m) . See id .

RDOC asserts that § 363(m) does not apply because the bankruptcy court did not apply § 363 . It further asserts that
§ 363(m) only applies to a "good faith" purchaser, and in this case there has been no determination that Learning
Annex acted in good faith.

It seems disingenuous for RDOC to complain about the bankruptcy court's failure to apply § 363(b) while
simultaneously disclaiming the applicability of § 363(m) . Nevertheless, we do not consider RDOC's § 363 argument
statutorily moot. By the statute's plain terms, there must be a determination of "good faith," and the Trustee and
Learning Annex have not shown any such determination.

For these reasons, we do not consider any portion of this appeal to be moot, and we move to the parties' merits
arguments.

B. Merits Arguments
"Even though this appeal comes to us from the district court, we review a bankruptcy court's decisions independently,
examining legal determinations de novo and factual findings for clear error." FB Acquisition Prop. I, LLC v. Gentry (In
re Gentry), 807 F.3d 1222 , 1225 (10th Cir. 2015). "A bankruptcy court's approval of a compromise may be disturbed
only when it achieves an unjust result amounting to a clear abuse of discretion." Reiss v. Hagmann, 881 F.2d 890 ,
891-92 (10th Cir. 1989) (citation omitted). "A bankruptcy court is inherently a court of equity," and "[t]here is an
overriding consideration that equitable principles govern the exercise of bankruptcy jurisdiction." Sec. Nat'l Bank v.
Turner (In re Ocobock), 608 F.2d 1358 , 1360 (10th Cir. 1979) (internal quotation marks omitted).

1. 11 U.S.C. § 363
Section 363(b) allows the trustee to sell estate property outside the ordinary course of business. As stated, RDOC
argues that the bankruptcy court erred in not applying § 363(b) standards, instead approving the Agreement solely
under Fed. R. Bankr. P. 9019 . It asserts that a remand is necessary for the bankruptcy court to consider the
Agreement under § 363(b) standards, including whether the Agreement is within the Trustee's sound business
judgment.

Although the federal courts are split, the majority have held that a settlement of claims can also qualify as a sale of
property under § 363 . See 3 Collier on Bankruptcy ¶ 363.02 (Alan N. Resnick & Henry J. Sommer eds., 16th ed.). For
purposes of this [*5] appeal, we assume without deciding that this court would adopt the majority position. But courts
have also held that "[w]hether to impose formal sale procedures is ultimately a matter of discretion that depends upon
the dynamics of the particular situation." Goodwin v. Mickey Thompson Enter. Grp., Inc. (In re Mickey Thompson
Enter. Grp., Inc.), 292 B.R. 415 , 422 (B.A.P. 9th Cir. 2003); see also Cadle Co. v. Mims (In re Moore), 608 F.3d 253 ,
265 (5th Cir. 2010) (same). "In most compromises, the procedures of [Fed. R. Bankr. P.] 6004 [implementing § 363 ]
and the substance of Code section 363will not be implicated." 10 Collier on Bankruptcy ¶ 6004.01[6] (emphasis
added).

In both Moore and Mickey Thompson, the courts were persuaded that § 363 auctions were required because the
tendering of higher offers indicated that an auction could yield a better result for the estate. See Moore, 608 F.3d at
265 ; Mickey Thompson, 292 B.R. at 421 , 422 ; see also 10 Collier on Bankruptcy ¶ 6004.01[6] (indicating that § 363
procedures are necessary "if other parties indicate that they are willing to pay more for the claim, or if it is otherwise
shown that a bidding procedure would be appropriate"). Those decisions, however, were context-dependent. See 
Mickey Thompson, 292 B.R. at 422 n.7 ("We are not suggesting that every compromise of a bona fide controversy
presented to a bankruptcy court under Rule 9019 must pass muster as a sale under section 363 . We are sensitive to
the different considerations that come into play."). As the district court recognized, in this case the circumstances are
significantly different. The "claims" at issue are defensive appellate arguments. No other person or entity offered more
to settle the appeal; RDOC itself went only so far as to offer to indemnify the estate for the costs of pursuing the
appeal. Moreover, the parties already had demonstrated the futility of trying to resort to an auction, given that an
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earlier proposed auction never went forward because they failed to agree on procedures. In these circumstances, we
reject RDOC's assertion that the bankruptcy court's failure to employ § 363(b) protections requires reversal of the
order approving the Agreement.

2. Fed. R. Bankr. P. 7052
RDOC argues that the bankruptcy court's order fails to satisfy Fed. Bankr. R. 7052 , which incorporates Fed. R. Civ. P.
52 into certain bankruptcy proceedings. Under Rule 52(a)(1) , "the court must find the facts specially and state its
conclusions of law separately."

"The Rule is designed to provide the appellate court with a clear understanding of the basis of the trial court's decision
and to aid the trial court in considering and adjudicating the facts." Colo. Flying Acad., Inc. v. United States, 724 F.2d
871 , 877 (10th Cir. 1984). "Findings of fact satisfy Rule 52(a) . . . if they afford the reviewing court a clear
understanding of the factual basis for the trial court's decision." Bell v. AT & T, 946 F.2d 1507 , 1510 (10th Cir. 1991)
(internal quotation marks omitted). Findings need not be in a specific form and need not be detailed. See Colo. Flying
Acad., Inc., 724 F.2d at 878 ; Featherstone v. Barash, 345 F.2d 246 , 250 (10th Cir. 1965).

RDOC complains that the bankruptcy court's order is insufficient for appellate review. We disagree. The order is
adequate to show this court the basis for the decision. To the extent [*6] that RDOC believes the bankruptcy court
should have been more specific regarding certain points, "[g]eneral findings which realistically meet and resolve the
issues in dispute may be sufficient in the absence of occasion or request for more specific ones." Featherstone, 345
F.2d at 250 . The bankruptcy court adequately gave "the reviewing court some basis for distinguishing between well-
reasoned conclusions arrived at after comprehensive consideration of relevant factors and mere boilerplate approval."
Official Comm. of Unsecured Creditors of W. Pac. Airlines, Inc. v. W. Pac. Airlines, Inc. (In re W. Pac. Airlines, Inc.),
219 B.R. 575 , 580 (D. Colo. 1998) (internal quotation marks omitted).

3. Fed. R. Bankr. P. 9019
Fed. R. Bankr. P. 9019(a) allows the bankruptcy court to approve a compromise or settlement upon notice and a
hearing. RDOC asserts that the bankruptcy court abused its discretion in approving the Agreement under Rule 9019 .

In undertaking its analysis, the bankruptcy court applied the following four factors: (1) the chance of success of the
litigation on the merits; (2) possible problems in collecting a judgment; (3) the expense and complexity of the litigation;
and (4) the interest of creditors. See W. Pac. Airlines, 219 B.R. at 579 ; Kopp v. All Am. Life Ins. Co. (In re Kopexa
Realty Venture Co.), 213 B.R. 1020 , 1022 (B.A.P. 10th Cir. 1997); William L. Norton, Jr. and William L. Norton III, 8
Norton Bankruptcy Law & Practice § 167:2 (3d ed. 2011). The parties do not argue that the bankruptcy court erred in
identifying these as the appropriate factors, and so we assume without deciding that they are.

"[A] court's general charge is to determine whether the settlement is fair and equitable and in the best interests of the
estate." W. Pac. Airlines, 219 B.R. at 579 (internal quotation marks omitted). "[T]he court should, without conducting a
trial or deciding the numerous questions of law and fact, review the issues and determine whether the settlement falls
below the lowest point in the range of reasonableness." 8 Norton Bankruptcy Law & Practice § 167.2 (brackets and
internal quotation marks omitted).

Contrary to RDOC's assertions, we are not convinced that the bankruptcy court failed to adequately apprise itself of
the facts and the law pertaining to the Second Circuit appeal. The court reviewed "the history of the litigation, the
counts alleged, . . . the District Court opinions and the supporting documents found on the record." Aplt. App., Vol. 4 at
860. It was not required to "decid[e] the numerous question of law and fact." 8 Norton Bankruptcy Law & Practice §
167.2. Nor was it required to conduct a detailed analysis of the underlying law or a risk-adjusted value of continuing
litigation, as RDOC urges. And the bankruptcy court did not ignore either the Southern District of New York's
assessment or RDOC's indemnity offer, as RDOC also asserts. It is apparent that the court was aware of these
issues, as it addressed them in the order. We see no abuse of discretion with regard to any of these points.

Rich Dad Operating Co. v. Zubrod (In re Rich Glob., LLC), No. 15-8103, 2016 BL 188679 (10th Cir. June 14, 2016), Court Opinion
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RDOC states that the bankruptcy court's failure to reject the Agreement, in light of its indemnity offer, is per se
reversible error. We disagree. In Reiss, this court reversed the rejection of a settlement where the only creditor [*7]
had offered to pay the costs of a lawsuit upon which rested the only hope of any recovery for disbursement to that
creditor. 881 F.2d at 893 . We did not create a per se rule, however, and in fact we qualified our holding by stating "[a]t
least in a case like that at bar." Id . The circumstances here are unlike those in Reiss.

RDOC also asserts that the bankruptcy court erred in concluding that if the Second Circuit appeal were reversed, a
third trial would be required. Even if error, however, we do not consider it reversible error. The bankruptcy court's
concern about the potential of an appeal or further litigation dragging on for an extended time was not an invalid one.

Regarding the interests of the creditors, RDOC argues that the bankruptcy court erred in weighing the relative effects
of the Agreement on Learning Annex and RDOC—if the Second Circuit were to reverse the judgment, RDOC would
be the sole remaining creditor and would be paid a significant portion of its claim. The bankruptcy court, however, was
well aware of RDOC's creditor status (as well as its status as Rich Global's only member). RDOC also asserts that the
bankruptcy court, while expressing concern about RDOC's proposed indemnity arrangement aligning RDOC and the
Trustee against Learning Annex, instead impermissibly allowed the Trustee and Learning Annex to align together
against RDOC when it approved the Agreement. But the bankruptcy court was concerned that the indemnity
agreement would "put[] the Trustee in the position of working for a creditor and equity shareholder of the estate,
against the only other creditor." Aplt. App., Vol. 4 at 861. The Agreement, in contrast, did not put the Trustee in the
position of "working for" Learning Annex.

Having thoroughly reviewed the arguments, the record, and the applicable law, we cannot conclude that the
bankruptcy court abused its discretion. The approval of the Agreement does not "achieve[] an unjust result amounting
to a clear abuse of discretion." Reiss, 881 F.2d at 891-92 .

III. CONCLUSION
The motion to dismiss the appeal as moot is denied. The judgment is affirmed.

Entered for the Court

Gregory A. Phillips

Circuit Judge

fn *

After examining the briefs and appellate record, this panel has determined unanimously to honor the parties'
request for a decision on the briefs without oral argument. See Fed. R. App. P. 34(f) ; 10th Cir. R. 34.1(G) . The
case is therefore submitted without oral argument. This order and judgment is not binding precedent, except under
the doctrines of law of the case, res judicata, and collateral estoppel. It may be cited, however, for its persuasive
value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1 .

fn 1

In addition, these arguments contradict RDOC's prior statements to the bankruptcy court in its motion for stay.
RDOC asserted that it would suffer irreparable harm in the absence of a stay because "[t]he Judgment allows
Trustee to dismiss the Second Circuit Appeal with prejudice. Once the Second Circuit Appeal is so dismissed, it is
gone forever and Debtor's estate will have no opportunity to reduce a $23 million claim against it." Aplt. App., Vol. 4
at 870. It later stated that "[d]ismissing the Second Circuit Appeal could also render the . . . [a]ppeal moot because,
even if it reverses the Judgment, it is highly unlikely the [district court] can revive the Second Circuit Appeal once

Rich Dad Operating Co. v. Zubrod (In re Rich Glob., LLC), No. 15-8103, 2016 BL 188679 (10th Cir. June 14, 2016), Court Opinion
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the Second Circuit dismisses it."  Id. at 876 (citing cases). Because we consider untenable RDOC's current
position regarding the Second Circuit appeal, we need not decide whether judicial estoppel applies. We note,
however, that the courts generally disfavor parties' changing positions as it may suit them. See, e.g., New
Hampshire v. Maine, 532 U.S. 742 , 749-51 , 121 S. Ct. 1808 , 149 L. Ed. 2d 968 (2001).

Rich Dad Operating Co. v. Zubrod (In re Rich Glob., LLC), No. 15-8103, 2016 BL 188679 (10th Cir. June 14, 2016), Court Opinion
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Media

Gawker Purchase Proposal Threatens Union Contract
By Tyrone Richardson

June 15 — A proposed purchase of the bankrupt Gawker Media LLC would include the media
company's assets but not its liabilities, potentially imperiling a collective bargaining agreement
for nearly 100 editorial staffers ( In re Gawker Media LLC, Bankr. S.D.N.Y., No. 16-11700
(SMB), debtors' motion6/13/16).

The New York-based Gawker June 10 filed a Chapter 11 bankruptcy protection and put itself up
for sale, an action that came days after losing a $140 million invasion-of-privacy lawsuit brought

by former professional wrestler Hulk Hogan (28 BBLR 779, 6/16/16).

Media company Ziff Davis, owner of publications such as PC Magazine and Geek.com, has since made a $90 million
“stalking-horse bid” for Gawker.

The bid seeks a judge's approval to purchase Gawker's assets “free and clear” of liabilities. That option means “free and clear
of any and all liens, claims, interests and encumbrances (except for Assumed Liabilities) in accordance with section 363(f) of
the Bankruptcy Code,” according to the filing.

The bid specifies exclusion of liabilities such as “to or arising from any collective bargaining agreement with a labor union,
including any related multi-employer pension plan,” according to the court document.

Union: Fate of Contract ‘Not Determined.'

The proposed deal comes months after a group of 99 editorial staffers, represented by the Writers Guild of America East,
ratified a first CBA with Gawker March 1. Jason Gordon, a spokesman for the WGAE, told Bloomberg BNA June 15 that Ziff
Davis's proposal “says the bidder has not determined what to do with any of Gawker's contracts and leases.”

Officials at Gawker did not respond to Bloomberg BNA's request for comment June 15. A spokeswoman for Ziff Davis
declined to comment.

“The Writers Guild of America, East looks forward to continuing our productive relationship with Gawker, before and after any
sale supervised by the court,” WGAE's executive director Lowell Peterson said in a written statement June 15.

The June 13 court filing does not specify the WGAE. The Gawker labor contract is the WGAE's first successful CBA in its
aggressive campaign to organize thousands of digital journalists along the East Coast, addressing issues such as increasing
wages and other workplace standards.

To contact the reporter on this story: Tyrone Richardson in Washington at trichardson@bna.com

To contact the editor on this story: Susan J. McGolrick at smcgolrick@bna.com

For More Information

Text of the motion is available at https://www.bloomberglaw.com/public/desktop/document/Gawker_Media_LLC_Docket_No_1
16bk11700_Bankr_SDNY_Jun_10_2016_Cour/2?1466029002.

Gawker Purchase Proposal Threatens Union Contract, Bankruptcy Law Reporter (BNA)

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 23

mailto:trichardson@bna.com
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocumentdocument/1?citation=dk:bna%20a0j6a7p5q7&amp;summary=yes#jcite
mailto:trichardson@bna.com
mailto:smcgolrick@bna.com
https://www.bloomberglaw.com/ms/public/desktop/document/Gawker_Media_LLC_Docket_No_116bk11700_Bankr_SDNY_Jun_10_2016_Cour/2?1466029002
https://www.bloomberglaw.com/ms/public/desktop/document/Gawker_Media_LLC_Docket_No_116bk11700_Bankr_SDNY_Jun_10_2016_Cour/2?1466029002
http://www.bna.com/terms-of-service-subscription-products


BNA's Bankruptcy Law Reporter™

June 16, 2016

Media

Gawker Readies for Auction with Plans to Keep Founder Around
By Tiffany Kary

June 14 — Gawker Media, driven into bankruptcy last week after losing an invasion-of-privacy
lawsuit to Hulk Hogan, is seeking to wrap up an asset sale by early August ( In re Gawker Media
LLC, Bankr. S.D.N.Y., No. 16-11700, notice of hearing 6/13/16).

The digital media company filed court papers June 13 proposing a July 29 auction with an
opening bid of $90 million from Ziff Davis — which agreed to assume some liabilities, but not the
$130 million damages awarded in the lawsuit brought by former pro wrestler Hogan and

bankrolled by tech billionaire Peter Thiel. Ziff Davis also agreed to keep Gawker founder Nick Denton on as a consultant if it
wins the auction.

New York-based Gawker said it picked the Ziff Davis “stalking horse” offer from two proposals submitted in May. Before that,
adviser Houlihan Lokey had contacted six potential bidders who had been “in prior dialogue” with Gawker about transactions
similar to that proposed by Ziff Davis, according to court papers. Since May 25, additional interest in the sale has been
generated, the company said.

The Ziff Davis bid includes what Gawker called an “extraordinary provision”: an agreement to retain Denton under a two-year
consulting contract that pays about $200,000 annually. The contract would also prohibit him from competing during that
period.

Competing bids will be evaluated without regard for whether they include an agreement with Denton, Gawker said. 

Auction Timetable

Under the auction proposal, interested parties must submit documents by July 25 and bids by July 27. The auction would be
held July 29 and a sale approval hearing Aug. 3.

If outbid, Ziff Davis is entitled to a $2.47 million breakup fee, with expense reimbursement of as much as $1.25 million. A
hearing to seek court approval of the sale procedures is slated for July 5 in Manhattan bankruptcy court.

Gawker is also seeking court permission to take out a $22 million operating loan, with Cerberus Business Finance as an
agent, according to court papers. Lenders include other affiliates of Cerberus Capital Management LP, according to the filings.
The loan is to fund the sale and pay lender Silicon Valley Bank, Gawker said.

To contact the reporter on this story: Tiffany Kary in New York at tkary@bloomberg.net

To contact the editors responsible for this story: Andrew Dunn at adunn8@bloomberg.net Eric J. Weiner

For More Information

The notice of hearing is available at http://www.bloomberglaw.com/public/document/Gawker_Media_LLC_Docket_No_116bk1
1700_Bankr_SDNY_Jun_10_2016_Cour/1
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Municipality

Hedge Funds Sue Puerto Rico in N.Y. Over Fiscal Crisis Law
By Erik Larson

June 21 — Puerto Rico was sued in New York by a group of hedge funds claiming it's illegally
using an emergency fiscal-crisis law to dodge payments on $3.5 billion in bonds that are
supposed to be guaranteed by the island's constitution ( Jacana Holdings I LLC v.
Commonwealth of Puerto Rico , S.D.N.Y., No. 1:16-cv-04702, complaint filed 6/21/16).

The Emergency Moratorium and Financial Rehabilitation Act, signed into law in April just 48
hours after being presented to Puerto Rico's legislature, can't be applied to the general-

obligation bonds at the center of the case, the group said in a complaint filed June 21 in Manhattan federal court.

Governor Alejandro Garcia Padilla “has flouted centuries-old federal constitutional protections for contract and property rights,
” Mark Stancil, an attorney for the bondholders, said in a statement.

The U.S. territory can't pay all its debt, and the hedge funds’ decision to sue instead of keep negotiating “demonstrates their
continued refusal to acknowledge the reality of the commonwealth's fiscal crisis,” Grace Santana, Padilla's chief of staff, said
in a statement. She called the suit an attempt “to disrupt the commonwealth's ability to keep the lights on and provide
essential services.”

Talks Fail

Talks between Puerto Rico and some bondholder groups over revised debt payments have failed in the weeks since the U.S.
Supreme Court struck down its law that would have allowed some agencies to turn to court to restructure their debt (28 BBLR
765, 6/16/16). Puerto Rico, with the population of Oklahoma and an economy smaller than Kansas, has more debt — $70
billion — than any U.S. state government except California and New York.

“The lawsuit highlights the growing likelihood of potentially chaotic litigation if the federal government plays no role in resolving
Puerto Rico's fiscal crisis,” Ted Hampton, an analyst in New York at Moody's Investors Service, said in a statement. 

The debt load includes $12.5 billion in outstanding general-obligation bonds that are entitled “to the highest priority among all
of Puerto Rico's expenditures,” even if the commonwealth must raise taxes to pay up, the group said in the complaint.

Puerto Rico's constitution was written to prevent politicians from using “fiscal stress” to dodge payments on public debt, and it
bars the commonwealth from claiming sovereign immunity in suits over missed payment of interest and principal, the group
said.

Bondholders’ Claims

The bondholders’ suit includes a laundry list of alleged fiscal shenanigans by the commonwealth, including claims that Puerto
Rico improperly diverted tax revenue to a state-run financing corporation to issue more debt rather than repaying
bondholders. The Puerto Rico Sales Tax Financing Corp. has been issuing billions of dollars in unsustainable debt since 2006
“using a structure that transparently attempts to evade the Constitutional Debt Priority Guarantee,” according to the
bondholders.

“The Puerto Rico Constitution's carefully calibrated provisions do not permit such subterfuge,” the plaintiffs say.

--With assistance from Katherine Greifeld and Michelle Kaske.
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To contact the reporter on this story: Erik Larson in New York at elarson4@bloomberg.net

To contact the editors responsible for this story: David Glovin at dglovin@bloomberg.net Michael Hytha, Charles Carter

For More Information

The complaint is at http://www.bloomberglaw.com/public/document/Jacana_Holdings_I_LLC_et_al_v_Commonwealth_of_Puer
to_Rico_et_al_D
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Puerto Rico Loss Is Bondholders’ Gain with Congress's Path Clear
By Brian Chappatta and Michelle Kaske

June 14 — Things are starting to look up for Puerto Rico's bondholders after the U.S. Supreme
Court struck down an island law that would have allowed some agencies to turn to court to
restructure their debt. 

The U.S. territory's securities climbed, with some bonds backed by sales-tax revenue reaching
their highest since 2014, as the June 13 decision eliminated a risk that Puerto Rican authorities
would treat bondholders worse in a debt workout than a federal oversight board. (See related art

icle in this issue.) Congress is advancing legislation to empower such a panel to help chart a path out of the island's fiscal
crisis. (See related article in this issue.)

“Investors will doubtlessly fair better in a federally-directed restructuring program,” Height Securities analyst Daniel Hanson
said in a report. “The court's decision essentially holds that Puerto Rico has no authority under U.S. law to take action outside
the ultimate source of authority — the U.S. Congress.”

The relationship between investors and Governor Alejandro Garcia Padilla has become increasingly adversarial since his
administration began defaulting on some securities in August, saying it doesn't have enough money to repay its $70 billion
debt without shutting off services crucial to its 3.5 million residents. The June 13 court decision eliminated a way for Puerto
Rico to escape from some debt on its own.

Puerto Rico enacted the Recovery Act in 2014 to give bankruptcy-like powers to some agencies that, unlike many U.S. local
governments, can't file for court protection from creditors. If allowed to stand, the law would have affected more than $20
billion in debt and strengthened the commonwealth's hand in negotiations aimed at persuading investors to accept less than
they are owed.

The court ruled 5-2 in favor of bondholders who argued that the measure was barred under the federal bankruptcy law, which
doesn't apply to the territory. The decision upheld a lower court ruling against the Puerto Rico law.

“Our constitutional structure does not permit this court to rewrite the statute that Congress has enacted,” Justice Clarence
Thomas wrote for the majority. Justices Sonia Sotomayor and Ruth Bader Ginsburg dissented, saying that Congress didn't
intend to leave the island without access to either a federal or local restructuring law.

The decision leaves Puerto Rico largely dependent on Congress, which is advancing legislation to extricate the island from its
difficulties. The U.S. House on June 9 passed a bill, called Promesa, that would establish a seven-member board to manage
a restructuring of the commonwealth's debt and oversee its finances. The panel could ask a judge to order a forced
restructuring if the government can't reach a deal with bondholders, ensure that the budget is balanced and recommend sales
of assets to produce cash.

The Senate plans to take up the measure in the next several weeks, before July 1, when Puerto Rico owes $2 billion on a
variety of securities.

Promesa is likely a “much better outcome” for creditors than the Recovery Act, according to Charles Tyson, an analyst at
Keefe Bruyette & Woods who follows municipal-bond insurers. The local law had “some provisions even more draconian” than
those in Chapter 9 bankruptcy, according to Mark Palmer at BTIG LLC.

The outcome of the crisis, which has been building over the past year, is far from certain and bondholders are still unlikely to
recoup the full value of their investments. Garcia Padilla has said the government can't afford to cover all that it owes next
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month, which may mark its first default on general-obligation bonds. In December, holders of Puerto Rico's electric utility debt
agreed to accept a 15 percent loss on their investments, though aspects of that deal are still in flux.

The verdict was welcome news to investors because reinstating the law would have injected fresh uncertainty just as
Congress is moving to address the crisis. The most-traded fixed-rate senior sales-tax bonds, known as Cofinas, climbed to 64
cents on the dollar June 13, after last changing hands at 55 cents in April. Zero-coupon Cofina bonds due in 2047 traded on
the highest volume since February at 13.3 cents, the highest since June 2013.

Securities due in 2038 from the Puerto Rico Aqueduct and Sewer Authority, which would have been included in the local
Recovery Act, climbed from an average of 68.8 cents June 10 to as much as 72.3 cents, the highest price since September.

Puerto Rico's benchmark general obligations, which have an 8 percent coupon and are due in 2035, were little changed after
the ruling, trading June 14 at the highest average price since May 24, Bloomberg data show. Three of the five other general-
obligation securities with at least $1 million worth of trades on June 13 increased in price.

While the federal control board could ultimately force creditors to accept a restructuring in court if the parties failed to reach
consensus, the Supreme Court's decision makes it less likely for Puerto Rico to use the legal system to reduce its obligations,
Hanson said.

“This idea that Puerto Rico's going to go to court and make some persuasive police-powers argument that gets them out of
paying debt seems somewhat less persuasive in the context of the Supreme Court ruling,” Hanson said in an interview.

--With assistance from Greg Stohr.

To contact the reporters on this story: Brian Chappatta in New York at bchappatta1@bloomberg.net; Michelle Kaske in New
York at mkaske@bloomberg.net

To contact the editors responsible for this story: Dave Liedtka at dliedtka@bloomberg.net William Selway
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Puerto Rico Debt-Crisis Plan Passes House in Bipartisan Vote
By Laura Litvan

June 9 — The U.S. House passed a hard-fought, bipartisan compromise designed to stem
Puerto Rico's worsening debt crisis after months of wrangling and a significant default.

The legislation, passed 297-127 June 9, would establish a seven-member financial oversight
board to manage a restructuring of Puerto Rico's $70 billion debt and oversee the island's
finances. The commonwealth racked up the debt after years of borrowing to cover operating
costs. The plan envisions the largest federal intervention into the island's fiscal affairs since it

became a U.S. territory in 1898 after the Spanish-American War.

The bill still requires passage by the Senate, which appears resigned to accept it. But it's unclear whether the measure will be
on the president's desk before a $2 billion debt payment deadline July 1, which Governor Alejandro Garcia Padilla has said
the island cannot pay.

“This is not the legislation I would have written, but it is the only way to extend a life-line to Puerto Rico right now,” Puerto
Rico-born Representative  Nydia Velázquez, a New York Democrat, said before the vote.

House passage comes six months after Speaker Paul Ryan (R-Wisc.) called on House committees to come up with a
“responsible solution” to the commonwealth's crushing debt burden. The moment marks one of the most significant
accomplishments for the speaker since he took the post last fall — one where he had to bring along his own reluctant caucus
and still rely heavily on Democrats to pass the measure.

“This is a humanitarian disaster in the making,” Ryan said on the House floor. “If we do nothing it could be a man-made
humanitarian disaster.”

Lawmakers faced intense pressure to support the plan, with Ryan, President Barack Obama, Treasury Secretary Jacob J.
Lew and House Minority Leader Nancy Pelosi all lobbying them. House leaders had to overcome opposition from some
Republicans who call the plan a bailout, although it includes no federal funds, and from many Democrats who oppose the
plan's lower minimum wage for younger workers in Puerto Rico and limits on overtime pay.

The measure won't provide any immediate relief to Puerto Rico, but it will give the island a clearer path toward repairing its
fiscal affairs. The economically stressed island also is coping with the Zika virus and numerous residents moving to the U.S.
mainland.

Some Puerto Rico bonds gained in price June 9 on speculation that the House would pass the bill. Commonwealth general
obligations with a 5.25 percent coupon and maturing in 2037 traded June 9 at an average of 62.1 cents on the dollar, the
highest since Jan. 29, to yield 9.4 percent, data compiled by Bloomberg show.

Senate Prospects

Senate leaders have said they will take up whatever Puerto Rico bill the House passes, and most senators say there isn't
enough time to make changes.

Even so, some Democratic senators, including presidential candidate Bernie Sanders (I-Vt.) and Bob Menendez (D-N.J.), are
strongly opposed to the House bill and could impose procedural hurdles that would delay its passage. They contend the
measure would treat Puerto Rico like a colony.
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Under the House bill, the financial control board could ask a judge to order a forced restructuring if the island's government
can't reach a deal with bondholders, and it could enforce balanced budgets for Puerto Rico's government and recommend
sales of assets.

‘It Is Reality.’

“It is regrettable that we have reached this point, but it is reality,” Puerto Rico's non-voting delegate, Pedro Pierluisi, said
during debate on the House floor. “Absent this bill, almost nobody wins and nearly everybody loses.”

Bill opponent Luis Gutierrez of Illinois called it “outrageously undemocratic” and told fellow lawmakers, “you are imposing a
junta” on the island's residents.

While most House Democrats lined up behind the bill, Republicans — including their more conservative members — were
more divided. Some, including Representative John Fleming of Louisiana, opposed it because they said the control board
wasn't strong enough and the bill lowers the priority for repayment that general bondholders have under current law. Others,
including Representative Raul Labrador of Idaho, supported it as the best consensus method of addressing the
commonwealth's debt woes.

Yet the most persuasive closing argument for many lawmakers may have been one articulated by, among others, Alabama
Republican Bradley Byrne: “What really worries me is that if Congress doesn't act on this legislation, then we will at some
point find ourselves facing serious pressure to vote on a true, actual bailout of Puerto Rico. That would be a grave mistake.“

A group of unions led by the AFL-CIO urged House Democrats to vote against the bill because of the minimum-wage and
overtime pay provisions. The conservative group Heritage Action opposes the measure because it allows debt restructuring
and temporarily shields Puerto Rico's government from lawsuits filed by creditors.

The commonwealth's fiscal crisis has been escalating since last June, when Garcia Padilla said the administration couldn't
afford to repay $70 billion of debt left by years of borrowing to cover budget shortfalls as the economy contracted and
residents left at a record pace for the U.S. mainland. It has since failed to cover $370 million due on bonds sold by the
Government Development Bank and $150 million for two other agencies as it conserved cash.

Negotiating With Bondholders

While awaiting action by Congress, Puerto Rico has been negotiating with bondholders and insurance companies to escape
from some of its debt. Garcia Padilla has said he will choose to keep essential government services in place over covering
debt bills.

The federal oversight board would be virtually impossible to set up before the July 1 deadline, and Puerto Rico bonds are
already trading with the expectation that they won't be repaid on time and in full. General obligations maturing in 2035, one of
the most frequently traded securities, changed hands June 9 at an average 65.8 cents on the dollar to yield 12.8 percent, data
compiled by Bloomberg show. That price has tumbled from 93 cents in March 2014, when they were first sold to investors.

Representative Rob Bishop, the chairman of the Natural Resources Committee that has been overseeing the Puerto Rico
legislation, has said he doesn't view July 1 as a crucial time limit to pass it as long as Congress acts soon after then.

Separately, the U.S. Supreme Court is due to rule by the end of June on the fate of a local law that would let the island's
public utilities restructure more than $20 billion in debt. A decision backing the law could give new leverage to Puerto Rico's
advocates in Congress.

House Bill Amendments

Before passing the bill, the House defeated a Democratic proposal to strip the minimum wage provision on a 196-225 vote.

The bill is H.R. 5278. To expedite action in the Senate by cutting out a procedural hurdle, the measure will be sent to that
chamber as an amendment to a separate measure, S. 2328.

--With assistance from James Rowley, Michelle Kaske and Billy House.

To contact the reporter on this story: Laura Litvan in Washington at llitvan@bloomberg.net
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