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A settlement prompts the high court to 
ditch a case deciding whether state or 

federal law governs recharacterization. 

Supreme Court Will Not Resolve Circuit Split  
on Recharacterization 

 
There are now only two bankruptcy cases on the Supreme Court’s calendar for the 

upcoming term because the high court dismissed the petition for certiorari that it had 
granted in late June in PEM Entities LLC v. Levin, 16-492 (Sup. Ct.). 

 
In PEM, the Supreme Court would have resolved a split of circuits by deciding whether 

bankruptcy courts must employ state or federal law in recharacterizing debt as equity. 
 
All circuits empower bankruptcy courts to recharacterize debt. The Fifth and Ninth Circuits 

follow state law and Section 502, while the Third, Fourth, Sixth, Tenth and Eleventh Circuits 
invoke federal law, relying on Section 105(a). 

 
The PEM certiorari petition was fully brief in mid-March and was first scheduled for 

conference on March 31. The conference was rescheduled several times until the Court 
ultimately considered and granted the petition on June 27. 

 
In April, however, the parties settled. The debtor, who had not been a party to proceedings in 

the Supreme Court, filed papers in July seeking permission to be granted status as a party and 
defend the ruling from the Fourth Circuit. 

 
Evidently, the justices concluded that the dispute had become moot, or perhaps it appeared 

there was insufficient adversariness. Although the reasons are not spelled out in the Aug. 10 
order, the Court dismissed the petition for having been improvidently granted. 

 
The split remains, so the Court well might grant certiorari when another case on 

recharacterization percolates through a circuit court. 
 
Two bankruptcy cases remain on the high court’s docket for the term beginning in October. 

Of perhaps greater significance for the bankruptcy bar and the investment community, the 
Supreme Court will decide in Merit Management Group LP v. FTI Consulting Inc., 16-784 (Sup. 
Ct.), whether the “safe harbor” for securities transactions applies under Section 546(e) when a 
financial institution acts only as a “mere conduit.” The case should be argued before the year’s 
end. To read ABI’s discussion of Merit Management, click here. 

 

Supreme Court Will Not Resolve Circuit Split on Recharacteriztiona

http://www.abi.org/newsroom/daily-wire/supreme-court-to-decide-whether-using-a-%E2%80%98mere-conduit%E2%80%99-invokes-the-546e-%E2%80%98safe
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In U.S. Bank NA v. The Village at Lakeridge LLC, 15-1509 (Sup. Ct.), the justices will decide 
whether the purchaser of a claim automatically takes on the seller’s insider status. Lakeridge also 
should be argued before the new year. To read ABI’s discussion of Lakeridge, click here. 

 
Opinion Link 

http://www.abi.org/node/247025
http://www.scotusblog.com/case-files/cases/pem-entities-llc-v-levin/
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Case shows why gift plans and 
structured dismissals demand a 

 different analysis. 

‘Gift Plan’ Succeeds in Delaware Despite Jevic’s  
Ban on ‘Structured Dismissals’ 

 
In banning so-called structured settlements that defy the rules of priority, the Supreme 

Court’s Jevic decision this year may not have killed off “gift plans,” if recent litigation in 
Delaware is any indication. 

 
In Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 197 L. Ed. 2d 398, 85 U.S.L.W. 4115 

(Sup. Ct. March 22, 2017), the Supreme Court held 6/2 that proceeds of a settlement alongside 
dismissal of a failed chapter 11 case cannot be distributed without the consent of the parties in a 
manner that “deviate[s] from the basic priority rules,” not even in rare cases. Since then, 
observers have wondered whether gift plans have also bit the dust by implication. 

 
The reorganization of Nuverra Environmental Solutions Inc. involved a gift plan where 

almost all of the secured debt was converted into new equity. Admittedly, senior unsecured 
noteholders and general unsecured creditors were out of the money, because the business was 
worth only $300 million while the secured debt was about $500 million. In a simple application 
of the priorities under Section 507(a), neither noteholders nor trade supplier would have received 
a dime. 

 
To facilitate confirmation of a plan, secured creditors made a so-called gift in favor of 

unsecured creditors, but the recoveries were not identical. As a result of the gift, the plan gave 
unsecured noteholders a recovery in the range of 4% to 6%. Trade suppliers, however, were paid 
100% to curry favor with the new owners. 

 
The class of trade suppliers voted for the plan, but the noteholders did not. The bankruptcy 

court was able to confirm and cram down the plan because there was at least one impaired, 
accepting class. 

 
One unsecured noteholder, with about 1% of the issue, appealed and sought a stay of the 

confirmation order pending appeal. In an opinion on Aug. 3, Delaware District Judge Richard G. 
Andrews denied a stay pending appeal, concluding that the objecting noteholder had not shown a 
likelihood of success on appeal. Indeed, Judge Andrews’ opinion suggests that the plan complied 
with existing law in Delaware allowing gift plans. 

 

‘Gift Plan’ Succeeds in Delaware Despite Jevic’s Ban on ‘Structured 
Dismissals’s
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Jevic was virtually ignored in Nuverra. The objecting noteholder never mentioned Jevic, 
likely for good reason as we explain below, nor did Judge Andrews. Jevic only came up in the 
creditors’ committee’s opposition to a stay, where the creditors said that Jevic “is not applicable 
here in the plan confirmation context because that case involved gifting in the context of a 
structured dismissal of a bankruptcy case.” 

 
The noteholder did not raise Jevic, because doing so successfully might have cut off the 

meager distribution to that unsecured class. Had the noteholder relied on Jevic and convinced 
Judge Andrews that gifting was impermissible, the entire distribution to noteholders and trade 
suppliers would have been set aside, giving them nothing at all. Therefore, it was too risky for 
the noteholder to raise Jevic. 

 
Presumably, a disaffected secured creditor could have objected to confirmation or appealed, 

relying on Jevic, because the secured creditors’ recoveries were diminished by the gift. In that 
context, an appellate court could decide whether Jevic’s adherence to priorities implies that a 
supermajority cannot give up some of its recovery for the benefit of a lower class or classes. 
Given that chapter 11 was designed so that a plan need not adhere rigorously to rules of 
priority, Jevic may not have ended gift plans unless some lower class was skipped entirely. 

 
For gift plans, perhaps Jevic means that a gift must be distributed rigorously in line with 

priorities, eliminating the ability to discriminate among equally ranked but subordinate creditors. 
 
Jevic not being an issue, Judge Andrews examined whether the plan fell within the 

boundaries for gifts permitted in the Third Circuit. He analyzed whether the plan improperly 
classified trade suppliers by placing them in a separate class or unfairly discriminated against 
noteholders. 

 
In large part, Judge Andrews invoked the Markell test, named for its inventor, Prof. Bruce A. 

Markell of Northwestern Univ. Pritzker School of Law. 
 
Although the disparate treatment of creditors raised a presumption of unfair discrimination 

under the Markell test, the debtor convinced the bankruptcy court that the presumption was 
overcome because unsecured creditors were out of the money and the plan’s treatment of their 
claims fostered reorganization. 

 
The objecting noteholder had not shown a strong likelihood that the bankruptcy judge 

misapplied confirmation standards, Judge Andrews said. He seemingly rejected the argument 
that vertical class-skipping, outlawed by the Third Circuit’s opinion in Armstrong World 
Industries Inc., should be applied in a case of horizontal class-skipping. In addition, Judge 
Andrews said the appellant was unlikely to show that the gift came from estate property or 
otherwise offended the absolute priority rule. 
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Employing the terms that Judge Andrews utilized, perhaps Jevic will be expanded to outlaw 
horizontal class-skipping. 

 
In denying a stay pending appeal, Judge Andrews said that the objecting noteholder could not 

show irreparable harm because unsecured creditors would receive nothing if the appeal were to 
succeed. 

 
For ABI’s discussion of Jevic, click here. 
 
 

http://www.abi.org/newsroom/daily-wire/supreme-court-reverses-jevic-bars-structured-dismissals-that-violate-priority
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Adequate protection is a  
‘powerful check’ on selling real estate 

 free of leases, circuit says. 

Ninth Circuit Joins Minority in Allowing Sales  
Free & Clear of Leases 

 
Joining the Seventh Circuit and embracing a result reached by a minority of courts, the 

Ninth Circuit held that a “free and clear” sale under Section 363 can extinguish a lease of 
real property, at least when the bankruptcy sale is a rough equivalent of mortgage 
foreclosure and the lessee does not have a nondisturbance agreement or a subordination of 
the mortgage. 

 
The July 13 opinion, written by Senior District Judge Frederic Block, sitting by 

designation from the Eastern District of New York, deals with the seeming conflict between 
Section 363(f), which permits sale of property free and clear “of any interest,” and Section 
365(h), which allows a lessee of a rejected lease to retain possession of the property for the 
remainder of the term of the rejected lease. 

 
The case involved a resort where one of the owners had two leases for commercial property. 

Both leases called for annual rent of about $1,000. One lease was for 99 years and the other for 
60 years. When the project filed a chapter 7, the debtor owed more than $120 million on the 
mortgage. The bankruptcy court later found that the fair market value of the leases was between 
$40,000 and $100,000 a year. 

 
The mortgage lender agreed to allow a sale of the property, where the winning bid was about 

$26 million. The insider-tenants contended that the sale could not be free and clear of the leases 
in view of Section 365(h). The bankruptcy court ruled that the leases did not survive the sale. 
The district court affirmed. 

 
Judge Block said that a majority of courts – none at the circuit level – hold that Section 

365(h), the more specific provision, protects tenants when property is sold free and clear under 
Section 363(f). 

 
The minority, Judge Block said, is represented by the Seventh Circuit, which held in 

Qualitech Steel that property can be sold free and clear of a lease so long as the lessee is given 
adequate protection, as required by Section 363(e). 

 

Ninth Circuit Joins Minority in Allowing Sales Free & Clear of Leases
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Coming down on the side of the Seventh Circuit, Judge Block held that Section 363 alone 
governed and there was no conflict between the sections because there had been no rejection of 
the lease prior to or alongside the sale. Therefore, he said, “Section 365 was not triggered.” 

 
Although Section 365(h) may not apply, Judge Block said that “the broad definition of 

adequate protection makes it a powerful check on potential abuses of free-and-clear sales.” In 
that respect, he cited Dishi & Sons from the Southern District of New York, where adequate 
protection took the form of continued possession. 

 
Judge Block was not required to decide what adequate protection the tenant was entitled to 

receive because there was no request by the tenant until after the sale. He therefore turned to the 
question of whether Section 363(f) entitled the trustee to sell the property free of leases. 

 
Focusing on Section 363(f)(1), which permits free and clear sales under applicable 

nonbankruptcy law, Judge Block said that the “bankruptcy proceeded, practically speaking, like 
a foreclosure sale.” Were there no bankruptcy, he “confidently” said there would have been an 
actual foreclosure coupled with termination of the leases, because the mortgage was not 
subordinated to the leases and there were no nondisturbance agreements. 

 
Upholding the sale free of the leases because they had not been rejected, Judge Block said 

that Section 365(h)(1)(A)(ii) shows an intent “to protect lessees’ rights outside of bankruptcy, 
not an intent to enhance them.” 

 
Although the opinion avoids saying whether the insider-tenants would have been entitled to 

adequate protection had they made a timely request, Judge Block implies there would have been 
none because occupancy rights would have been extinguished in foreclosure. 

 
Likewise, the opinion does not say whether the result would have been different had the 

trustee rejected the leases before selling the property. Given that rejection of a lease equates to a 
court-authorized breach, the result might have been the same since the right to possession would 
have been terminated by a subsequent foreclosure. 

 
Opinion Link 
 

http://cdn.ca9.uscourts.gov/datastore/opinions/2017/07/13/15-35572.pdf
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Judge Shannon writes an important 
decision for the era of ecommerce. 

Goods Delivered Directly to a Debtor’s Customers 
Never Qualify for 503(b)(9) 

 
Claims for goods shipped directly from a seller to a debtor’s customers cannot qualify 

for administrative status under Section 503(b)(9), according to Bankruptcy Judge Brendan 
L. Shannon of Delaware, who rested his decision on a Third Circuit opinion handed down 
only three days before. 

 
Judge Shannon’s July 13 opinion is important in an era of burgeoning ecommerce and 

failing retailers. The rule he laid down often will make suppliers’ claims ineligible for 
administrative status for goods supplied within 20 days of a retailer’s bankruptcy, an 
important reform that Congress enacted with BAPCPA in 2005. 

 
In the case before Judge Shannon, the debtor purchased goods from a supplier but had the 

merchandise shipped directly from the seller to the debtor’s customers, using the debtor’s 
package delivery account. The seller sought administrative status under Section 503(b)(9) for 
goods that customers received within 20 days of the purchaser’s bankruptcy. 

 
Based on the Third Circuit’s opinion in In re World Imports Ltd., 16-1357, 2017 BL 236421 

(3d Cir. July 10, 2017), Judge Shannon had no alternative but to deny administrative status and 
relegate the claims to the general unsecured category. 

 
Section 503(b)(9) grants an administrative priority for goods “received” within “20 days 

before the date of commencement” of bankruptcy. The seller argued to Judge Shannon that the 
goods were constructively received by the debtor when they were delivered directly to the 
debtor’s customers. 

 
Although he surveyed the Bankruptcy Code, cases under the Uniform Commercial Code 

defining receipt, and caselaw, Judge Shannon said that World Imports bore “directly” on the 
outcome. In that case, the circuit court held that delivery to a vessel free on board was not 
receipt, because “receipt does not occur until after the seller’s ability to stop delivery ends – 
namely, upon the buyer’s physical possession.” The appeals court also held that the shipper was 
not the buyer’s agent. 

 
Because the debtor never received “physical possession” of the goods, Judge Shannon held 

that delivery directly to a debtor’s customers did not qualify for administrative status. The result 

Goods Delivered Directly to a Debtor’s Customers Never Qualify for 503(b)
(9)
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remains the same even when the seller uses the debtor’s package delivery account, because the 
Third Circuit also held that “common carriers do not qualify as agents.” 

 
Question: Could a seller change the result by providing in its contract that the shipper shall 

be deemed the buyer’s agent? Can parties modify the UCC or bankruptcy law by contract? 
 
To read ABI’s discussion of World Imports, click here. 
 
Opinion Link 
 

http://www.abi.org/newsroom/daily-wire/receipt-under-section-503b9-occurs-on-physical-possession-third-circuit-holds
http://www.deb.uscourts.gov/sites/default/files/opinions/judge-brendan-l.shannon/src-opinion-and-order.pdf
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Tenth Circuit is in the minority by 
requiring affirmative action for a  

stay violation. 

Tenth Circuit’s Narrow View of Automatic Stay  
Erodes Estate Property 

 
In February, the Tenth Circuit deepened an existing split of circuits by holding that an 

affirmative action is required for an automatic stay violation. A July 7 opinion by 
Bankruptcy Judge Robert E. Nugent of Wichita, Kan., demonstrates how his circuit’s 
narrow view of Section 362(a) erodes the rights of debtors and creditors when mere 
inaction cannot be a stay violation. 

 
The Circuit’s Cowen Opinion 

 
In WD Equipment v. Cowen (In re Cowen), 849 F.3d 943 (10th Cir. Feb. 27, 2017), the 

appeals court held that passively holding an asset of the estate, in the face of a demand for 
turnover, does not violate the automatic stay in Section 362(a)(3) as an act to “exercise control 
over property of the estate.” Cowen involved a lender who repossessed a debtor’s truck before 
bankruptcy and refused to return the vehicle after the chapter 13 filing. 

 
To read ABI’s discussion of Cowen, click here. 
 
Affirmed in district court, the bankruptcy court had ruled that holding the truck in the face of 

a demand for return was an automatic stay violation by exercising control over estate property. 
Based on the plain meaning of the statute, not on “policy considerations,” the Tenth Circuit 
reversed and held that Section 362(a)(3) “stays entities from doing something to obtain 
possession of or to exercise control over the estate’s property. It does not cover ‘the act of 
passively holding onto an asset.’” 

 
The Facts Before Judge Nugent 

 
The debtor was injured in the workplace before filing her chapter 13 petition. For her injuries 

and medical expenses, she received workers’ compensation benefits paid by her employer both 
before and after filing. 

 
After bankruptcy, she sued a third party vendor that had supplied the floor mat on which she 

slipped and fell. With the bankruptcy court’s approval, she settled her claim against the third 
party for $45,000, considerably more than she had received in workers’ compensation benefits. 

 

Tenth Circuit’s Narrow View of Automatic Stay Erodes Estate Property’

http://www.abi.org/newsroom/daily-wire/circuit-split-widens-on-stay-violation-for-failure-to-turn-over-repossessed
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The Kansas workers’ compensation statute gives employers the right to subrogation with 
respect to benefits paid to an employee. Automatically, the statute also gives the employer a lien 
on the employee’s recoveries against third parties for the amount of compensation and medical 
expenses the employer has paid. 

 
The debtor’s chapter 13 trustee contended that the automatic stay under Section 362(a)(4) 

blocked the employer’s lien from attaching to the settlement proceeds. That section 
automatically enjoins “any act to create, perfect, or enforce any lien against property of the 
estate.” 

 
Judge Nugent’s Prior Decisions 

 
Judge Nugent had two prior decisions that were on point. Both involved auto accident claims 

where the insurer had rights of subrogation and an automatic lien on the insured’s recoveries 
against third parties. In those cases, Judge Nugent held that the attachment of the insurers’ liens 
was barred by the automatic stay under Section 362(a)(4). 

 
Cowen Demands a Different Result 

 
Before following his prior decisions, Judge Nugent studied Cowen. He noted the split of 

circuits, where the Tenth is in the minority, allied only with the District of Columbia Circuit. The 
Seventh, Second, Ninth and Eighth Circuits take the contrary view and hold that retention of 
estate property after demand for turnover does violate the automatic stay. 

 
Contrary to his prior decisions, Judge Nugent held that the automatic stay in Section 

362(a)(4) did not apply because “Cowen suggests that a right of subrogation and lien that arises 
automatically . . . would not amount to an act of possession or an act to exercise control of 
property of the estate.” Indeed, he said that the employer in his case was “more passive” than the 
creditor in Cowen. 

 
Although Cowen was a case under Section 362(a)(3), Judge Nugent saw “no reason to 

believe” that the Tenth Circuit would interpret “any act” differently under Section 362(a)(4) than 
it did under Section 362(a)(3). Judge Nugent said he was thus “duty bound to follow Cowen.” 

Because the employer’s lien arose by operation of law and not as the result of any action 
taken by the employer, Judge Nugent decided that the attachment of the lien was valid and not in 
violation of the automatic stay. 

 
Judge Nugent ended his opinion by noting how the result might have been different had the 

trustee raised other theories against the attachment of the lien. Without intimating how he might 
have ruled, he said the trustee had not relied on avoiding powers, such as the ability to set aside 
unauthorized postpetition transfers under Section 549. 
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Judge Nugent’s case would be an excellent vehicle for direct appeal to the Tenth Circuit 
coupled with a request for en banc review of the holding in Cowen. If the circuit sticks to its 
guns, the trustee could file a petition for certiorari to the Supreme Court to resolve the circuit 
split and decide whether the automatic stay sometimes is not automatic. 
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DESIGNATED FOR ONLINE PUBLICATION 
 

IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF KANASAS 

 
 

IN RE: 
 
ROBERT PHILLIP GARCIA 
ELIZABETH PAULINE GARCIA, 
 

Debtors. 
 

 
 

Case No. 13-10458 
Chapter 13 

 
CARL B. DAVIS, Chapter 13 Trustee 
 
                                        Plaintiff, 
 
vs. 
 
TYSON PREPARED FOODS, INC. 
 
                                      Defendant. 
 

 
 
     
 
     Adv. No. 17-5006 
     
 
     
 

 

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT 

SO ORDERED.

SIGNED this 7th day of July, 2017.

__________________________________________________________________________

Case 17-05006    Doc# 14    Filed 07/07/17    Page 1 of 15
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When Kansas workers are injured on the job, the Kansas Workers 

Compensation law requires their employers to cover their medical expenses and lost 

wages. If a third party caused the worker’s injury, the worker can sue and the 

employer is subrogated to whatever recovery “by judgment, settlement, or otherwise” 

the worker receives and a lien attaches to that recovery by operation of law. 1 Whether 

the creation of that lien violates the automatic stay of “any act” to create, perfect or 

enforce any lien against property of the estate that a worker’s bankruptcy triggers is 

the issue in this case.2 

Before she filed this bankruptcy case, Elizabeth Garcia slipped on a wet floor 

mat and fell while working for Tyson Prepared Foods, Inc. (“Tyson”). Aramark 

Services had placed the mat at her workplace. After settling her workers 

compensation claim against Tyson, and after filing bankruptcy, Garcia sued Aramark 

for her injuries, settling her personal injury claim for $45,000. Now Tyson claims a 

right of subrogation and a lien against the settlement proceeds to recoup the 

$22,061.25 in workers compensation benefits it paid her post-petition. The chapter 

13 trustee contends that Tyson’s lien never attached, or if it did, that it is void as 

having being created in violation of the automatic stay. Because Tyson’s subrogation 

lien arose by operation of law when Garcia settled with Aramark, and not because of 

                                            

1 KAN. STAT. ANN. § 44-504(b) (2000). 
2 11 U.S.C. § 362(a)(4). 

Case 17-05006    Doc# 14    Filed 07/07/17    Page 2 of 15
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any affirmative act by Tyson, neither the right of subrogation nor the lien violated 

the automatic stay and Tyson’s statutory lien on the Aramark recovery is not void.3   

 Summary Judgment Standards 

Summary judgment is appropriate if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.  An issue of fact is material if under the substantive law it is essential 

to the proper disposition of the claim.4 Only disputes over facts that might affect the 

outcome of the suit under the governing law will preclude the entry of summary 

judgment. Substantive law identifies which facts are critical and which facts are 

irrelevant.5 Even where the material facts are uncontroverted, those facts must 

demonstrate that the movant is entitled to judgment under the applicable law.6  

Because this proceeding requires the Court to interpret and apply the Bankruptcy 

Code’s automatic stay provision and the Kansas workers compensation lien statute 

to the uncontroverted facts, it is particularly suited for disposition by summary 

judgment.7 

                                            

3 The Chapter 13 Trustee Carl Davis appears by his attorney Karin N. Amyx.  
Tyson Prepared Foods, Inc. appears by its attorney Michael D. Fielding. 
4 Fed. R. Civ. P. 56(a). Fed. R. Bankr. P. 7056 makes Rule 56 applicable in 
adversary proceedings. See Thomas v. Metropolitan Life Ins. Co., 631 F.3d 1153, 
1160 (10th Cir. 2011). 
5 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 
6 See Clifton v. Craig, 924 F.2d 182, 183-84 (10th Cir.1991) (if material facts are not 
in dispute, “we must next determine if the substantive law was correctly applied.”); 
Black v. Baker Oil Tools, Inc., 107 F.3d 1457, 1460 (10th Cir. 1997). 
7 Thomas v. Metropolitan Life Ins. Co., 631 F.3d at 1160 (Statutory interpretation is 
a matter of law appropriate for resolution on summary judgment). 

Case 17-05006    Doc# 14    Filed 07/07/17    Page 3 of 15
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Facts 

Elizabeth Garcia was working at Tyson Prepared Foods, Inc.8 on June 25, 

2012, when she slipped and fell on a wet floor mat that Aramark had supplied at her 

work place. When she reported her injury, Tyson began paying Garcia’s medical 

expenses and other workers’ compensation benefits as required by Kansas law. After 

Garcia completed medical treatment for her injury (and after she filed this 

bankruptcy case),  she and Tyson settled her workers compensation claim on June 

23, 2014 for a final lump sum payment of $20,000, $13,590.10 of which represented 

compensation for her permanent partial disability.  

Before that, and apparently unbeknownst to Tyson or the workers 

compensation system, Garcia and her husband filed this chapter 13 bankruptcy on 

March 11, 2013. She didn’t disclose her pending workers compensation claim or her 

potential personal injury claim against Aramark in the schedules, but she did note in 

the Statement of Current Monthly Income that she was receiving $1,423 monthly for 

“Workers Comp.”9 But Garcia also represented in her Statement of Financial Affairs 

that her “Workers Comp.” benefits ended in February 2013.10 In fact, Tyson paid 

                                            

8 Tyson Prepared Foods, Inc. is a subsidiary of Tyson Foods, Inc., which is self-
insured and pays the worker’s compensation claims filed by its employees and those 
of its subsidiaries. For ease of reference, the court will use Tyson to describe either 
entity, depending upon the context. 
9 Doc. 1, pp. 65. 
10 See Doc. 1, p. 32, No. 2. This representation was inaccurate. Tyson paid Garcia 
over $22,000 in workers compensation benefits during the pendency of her 
bankruptcy case, in addition to the $20,000 final settlement of her workers 
compensation claim. 
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Garcia workers compensation benefits of $27,641.31 before her bankruptcy and 

another $22,061.25 after she filed. The Garcias’ second amended chapter 13 plan was 

confirmed on September 4, 2013 and provided for them to make monthly plan 

payments of $874.00 over sixty months. Tyson didn’t learn of Garcia’s bankruptcy 

until 2016.11 

On June 25, 2014, two days after Garcia settled her workers compensation 

claim with Tyson, she sued Aramark in state court and Aramark removed the case to 

the United States District Court for the District of Kansas.12 The chapter 13 trustee 

learned of the Aramark lawsuit in late August of 2015 and on November 5, 2015 filed 

a motion for turnover of any lawsuit recovery “by way of settlement, judgment or 

otherwise” as property of the estate.13 Debtors amended Schedule B on November 9, 

2015 to disclose that Garcia “may have a slip and fall case against Aramark; however 

she had received workers comp benefits for the injury and the workers comp carrier 

[sic] has claimed a lien against any personal injury case relating to the same issue.”14 

On February 10, 2016, the Court granted the turnover motion without objection and 

                                            

11 The affidavit of Lisa Lein, Tyson’s workers compensation Claims Supervisor, 
states that Tyson was unaware of Garcia’s bankruptcy until 2016, when she learned 
of it from Aramark. Adv. Doc. 6-1, p. 3 at ¶ 13. The trustee does not controvert this 
fact. See Tyson Fact ¶ 18, Adv. Doc. 6, p. 6 and Trustee’s Response, Adv. Doc. 9, p. 4, 
¶ 18. 
12 There is nothing in the summary judgment record to show that Garcia gave 
Tyson notice of the Aramark lawsuit to permit it to intervene and participate in the 
action as contemplated by § 44-504(b).  
13 Doc. 44. 
14 Doc. 46. Emphasis added.    
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directed the debtors to apply for bankruptcy court approval of the employment of 

Melinda G. Young, their special counsel, to represent Ms. Garcia in the Aramark 

lawsuit. Ms. Young’s employment was approved and, in 2016, she settled the 

Aramark lawsuit for $45,000.  

On November 29, 2016, the debtors filed a motion for approval of the 

compromise under Fed. R. Bankr. P. 9019 and to allow Garcia’s attorney’s fees and 

expenses in the Aramark suit. Tyson objected, asserting its subrogation and lien for 

$22,061.25 of post-petition workers compensation benefits it had paid to or on 

Garcia’s behalf.15 The Court approved the settlement and the payment of attorney’s 

fees and expenses, but also ordered that Ms. Young hold the remaining $25,359.37 of 

the Aramark settlement proceeds in her trust account pending further litigation 

concerning the validity of Tyson’s lien. The trustee commenced this adversary 

proceeding to determine the validity of Tyson’s subrogation lien. In his complaint, the 

trustee asserted only that the lien had either never attached because the settlement 

had yet to be approved or, if the lien had attached, that it is void because Tyson 

created it post-petition in violation of the automatic stay.16 Both the trustee and 

Tyson move for summary judgment on the complaint. 

 

                                            

15 Doc. 65, 68.  
16 The Trustee’s complaint stated no affirmative claim for avoidance relief under 
Chapter 5 of the Bankruptcy Code. As no pretrial order has been filed in this case, 
the issues and claim posed in the complaint are the only ones before this Court. 
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Analysis 

The facts necessary to resolve the validity of Tyson’s claimed workers 

compensation lien are uncontroverted, save one. Tyson complains that it received no 

notice from either the trustee or debtor of the Garcia bankruptcy.  That is immaterial 

to the issue here which is whether Tyson’s statutory subrogation rights and its lien 

are valid.17 Did Tyson violate the automatic stay when its lien attached post-petition? 

No. 

The filing of a bankruptcy petition triggers the automatic stay.18 The stay of 

an act against property of the estate continues until such property is no longer 

property of the estate.19 Under Garcia’s confirmed chapter 13 plan, property of the 

estate does not revest in Garcia until dismissal or discharge.20 Here, the stay came 

into effect on March 11, 2013 when the Garcias filed this chapter 13 case and remains 

in effect at present.  

                                            

17 Whether Tyson had notice of Garcia’s bankruptcy would be important if it was 
alleged that Tyson “willfully” violated the automatic stay, subjecting it to potential 
liability for damages under § 362(k)(1). See In re Kline, 472 B.R. 98, 103 (10th Cir. 
BAP 2012), aff’d 514 Fed. Appx. 810 (10th Cir. Apr. 18, 2013). That claim is not 
alleged here. Instead, the trustee alleges Tyson’s lien is void because actions taken 
in violation of the automatic stay are void and of no force or effect, even when there 
is no knowledge of the bankruptcy and existence of the stay. Id.   
18 11 U.S.C. § 362(a). 
19 11 U.S.C. § 362(c)(1). 
20 Doc. 32, p. 3. Confirmation of a plan vests all of the property of the estate in the 
debtor, unless the plan or confirmation order provides otherwise. See 11 U.S.C. § 
1327(b) 
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Kansas workers compensation law permits an injured worker to receive 

workers compensation benefits from her employer and pursue a recovery by court 

action against the third party tortfeasor who caused the injury.21 KAN. STAT. ANN. 

§ 44-504(b) grants an employer that pays workers compensation benefits to an injured 

employee a right to subrogation and a lien against any recovery the injured worker 

obtains from a third party tortfeasor up to the amount of benefits paid by the 

employer. This statute preserves injured workers’ claims against third party 

tortfeasors and prevents double recovery by injured workers.22 It permits an 

employer to recoup the workers compensation benefits it previously paid an injured 

employee from the employee’s recovery from the third-party tortfeasor who caused 

the injury. Section 44-504(b) states, in relevant part: 

In the event of recovery from such other person [the tortfeasor] by the 
injured worker . . . by judgment, settlement or otherwise, the employer 
shall be subrogated to the extent of the compensation and medical aid 
provided by the employer to the date of such recovery and shall have a 
lien therefor against the entire amount of such recovery, excluding any 
recovery, or portion thereof, determined by a court to be loss of 
consortium or loss of services to a spouse. The employer shall receive 
notice of the action, have a right to intervene and may participate in the 
action.23   

 

 

                                            

21 KAN. STAT. ANN. § 44-504(a) (2000). 
22 See Edwards v. Anderson Engineering, Inc., 284 Kan. 892, 896-97, 166 P. 3d 1047 
(2007). 
23 “Compensation and medical aid” as used in § 44-504(b) includes “all payments of 
medical compensation, disability compensation . . ., and any other payments made 
or provided pursuant to the workers compensation act.” § 44-504(f).  
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On June 25, 2014, after she filed her bankruptcy case, Ms. Garcia sued 

Aramark and, sometime in 2016, settled her personal injury case for $45,000.24 The 

net post-petition settlement proceeds of $25,359.37 remain in Ms. Young’s attorney 

trust account. Section 1306(a) makes them part of the chapter 13 case bankruptcy 

estate.25 As KAN. STAT. ANN. § 44-504(b) provides, Tyson’s statutory subrogation right 

arose when Garcia settled her action against Aramark, resulting in a “recovery.”26 

That right is secured by a lien. A “statutory lien” is defined by § 101(53) of the 

Bankruptcy Code as a “lien arising solely by force of a statute on specified 

circumstances or conditions . . . .”27 In interpreting § 44-504(b), the Kansas state 

courts have held that the lien arises automatically by operation of law when the 

injured worker obtains a recovery “by judgment, settlement, or otherwise” from the 

third party tortfeasor.28 Tyson’s subrogation lien arose solely under the “specified 

circumstances or conditions” described in § 44-504(b). 

                                            

24 The motion for approval of the settlement by the bankruptcy court as required by 
Fed. R. Bankr. P. 9019 was filed November 29, 2016 and approved, after hearing, in 
January of 2017. 
25 See 11 U.S.C. § 1306(a). 
26 Anderson v. National Carriers, Inc., 240 Kan. 101, 104-05, 727 P.2d 899 (1986) 
(employer’s statutory subrogation right and lien does not arise “unless and until” 
there is a recovery).  
27 11 U.S.C. § 101(53). A “lien” is defined as a “charge against an interest in 
property to secure payment of a debt or performance of an obligation.” §101(37). See 
also Anderson v. National Carriers, Inc., supra at 105 (referring to current § 44-
504(b) as statutory subrogation right); Smith v. Russell, 274 Kan. 1076, 1086, 58 
P.3d 698 (2002) (discussing potential subrogation lienholder’s statutory right to 
intervene under § 44-504(b)) 
28 Smith v. Russell, supra (no statutory requirement that a potential subrogation 
lienholder file a notice of lien; creation of lien occurs automatically); Ballard v. 
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 Section 362(a)(4) stays “any act to create, perfect, or enforce any lien against 

property of the estate.”29 The trustee contends that because the automatic stay was 

in place when Tyson’s subrogation lien on the Aramark settlement arose, it therefore 

violated the stay and is void. The trustee relies on two opinions issued by this Court 

that dealt with an automobile insurer’s right of subrogation and PIP (personal injury 

protection) lien, as authority. The PIP lien statute, found at KAN. STAT. ANN. § 40-

3113a, is nearly identical to the workers compensation lien statute in play in this 

case. Section 40-3113a(a) provides that when an automobile insurer pays PIP benefits 

to an injured insured under the Kansas Automobile Injury Reparations Act,30 the 

insured retains the right to pursue a personal injury lawsuit against the person who 

caused the injury.31 Subsection (b) of that statute subrogates the insurer to and 

                                            

Dondlinger & Sons Const. Co., 51 Kan. App. 2d 855, 867-68, 355 P.3d 707 (2015) 
(lien amount is undisputed amount of compensation and medical expenses employer 
paid and no notice of lien is required; subrogation and creation of lien occurs 
automatically under § 44-504(b)); Heimerman v. Rose, 387 P.3d 194 (Table) (Kan. 
App. Ct., Jan. 13, 2017) (quoting Ballard, supra and stating under § 44-504 lien is 
created by operation of law). 
29 11 U.S.C. § 362(a)(4). 
30 KAN. STAT. ANN. § 40-3101, et seq.  
31 In general, PIP benefits include medical, disability, rehabilitation, funeral, and 
survivor benefits. KAN. STAT. ANN. § 40-3103(q). Section 40-3113a(a) is very 
similar to §44-504(a) and states:  
 

(a) When the injury for which [PIP] benefits are payable under this act 
is caused under circumstances creating a legal liability against a 
tortfeasor pursuant to K.S.A. 40-3117 or the law of the appropriate 
jurisdiction, the injured person . . . shall have the right to pursue such 
person’s remedy by proper action in a court of competent jurisdiction 
against such tortfeasor. 
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grants it a lien on the injured person’s recovery “by judgment, settlement or 

otherwise” from the tortfeasor to the extent the insurer has paid the insured PIP 

benefits.32  

In both cases, In re Veazey33 and In re White,34 the chapter 7 trustees of 

accident victims filed adversary proceedings to avoid the automobile insurers’ PIP 

liens in post-petition tort recoveries to repay reparations payments the insurers had 

made pre- and post-petition.  In both cases, the insureds had been involved in 

prepetition car accidents and pursued separate actions against the tortfeasors.35 

Arguing that the insurer’s post-petition PIP lien was void because it violated the 

automatic stay, the trustees invoked § 362(a)(4), stating that the liens were created 

while the stay was in effect as part of an attempt to exercise control over estate 

property. The insurers argued that their lien interests arose pre-petition under 

                                            

KAN. STAT. ANN. § 40-3113a(a) (2000). 
32 Similar to the workers compensation lien statute, KAN. STAT. ANN. § 40-3113a(b) 
(2000) states: 
 

 (b) In the event of recovery from such tortfeasor by the injured person, 
. . .  by judgment, settlement or otherwise, the insurer or self-insurer 
shall be subrogated to the extent of duplicative [PIP] benefits provided 
to date of such recovery and shall have a lien therefor against such 
recovery and the insurer or self-insurer may intervene in any action to 
protect and enforce such lien.  

 
33 Nazar, Trustee v. Allstate Insurance Company, et al. (In re Veazey), 272 B.R. 486 
(Bankr. D. Kan. 2002). 
34 In re White, 297 B.R. 626 (Bankr. D. Kan. 2003). 
35 The insured’s personal injury cause of action against the tortfeasor became 
property of the chapter 7 estate the moment debtor filed her bankruptcy petition. 
See 11 U.S.C. § 541(a). 
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Kansas law and could be perfected post-petition under § 362(b)(3).36 I sided with the 

trustee in Veazey, stating that the insurer had no prepetition property interest in the 

debtor’s cause of action because its interest only arises “‘in the event of recovery’ and 

not before.”37 By “asserting the [PIP] lien post-petition,” the insurers acted to create, 

perfect, or enforce a lien against property of the estate in violation of § 362(a)(4). 

Lacking controlling Tenth Circuit authority, the Court relied on a Second Circuit 

Court of Appeals case that held § 362(a)(4) “applies to statutory liens, regardless of 

whether an ‘act’ is require[d] to create or perfect the lien.”38 While In re White arose 

in the context of a Rule 9019 motion, the governing rules remained the same.39 The 

insurer’s statutory PIP lien against the settlement proceeds did not arise before 

settlement and the insurer could not assert its post-petition PIP lien against the 

recovery without violating the stay.40  

 Earlier this year, and while these motions have been pending, the Tenth 

Circuit Court of Appeals decided In re Cowen, interpreting § 362(a)(3) and the phrase 

“any act” as used in that subsection.41 In Cowen two creditors repossessed the debtor’s 

                                            

36 Under § 362(b)(3) the filing of a bankruptcy petition does not stay “any act to 
perfect, or to maintain or continue the perfection of, an interest in property to the 
extent that the trustee’s rights and powers are subject to such perfection under 
section 546(b) . . .” 
37 Veazey at 494-95. 
38 Id. at 493, citing In re Parr Meadows Racing Ass’n, Inc., 880 F.2d 1540, 1545 (2nd 
Cir. 1989) (a tax lien enforcement case). 
39 Fed. R. Bankr. P. 9019(a). 
40 297 B.R. at 630, 636-37 (right of subrogation accrued only when there was a 
recovery from the tortfeasor, not upon the insurer’s payment of PIP benefits). 
41 WD Equipment, LLC. v. Cowen (In re Cowen), 849 F.3d 943 (10th Cir. 2017). 
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commercial trucks pre-petition. Debtor filed a chapter 13 bankruptcy the next day 

and demanded return of the vehicles. When the creditors refused, debtor filed an 

adversary complaint alleging a willful violation of the automatic stay and seeking 

damages.  The bankruptcy court found a willful violation of the stay by the creditors’ 

refusal to turn over the trucks and awarded damages in excess of $200,000. Section 

362(a)(3) makes it a violation of the stay to commit “any act . . . to exercise control 

over property of the estate.” The Court of Appeals reversed, holding that the plain 

meaning of the word “act” in this subsection is to “take action” or “doing something.”42 

“The act of passively holding onto an asset” does not constitute a stay violation in the 

absence of an affirmative act to exercise control over property of the estate.  

This is the minority view. Only our Circuit and the District of Columbia Circuit 

Court of Appeals interpret “act” as requiring an affirmative act to exercise control 

over estate property.43 Nevertheless, Cowen suggests that a right of subrogation and 

lien that arises automatically upon the injured worker’s recovery under § 44-504(b) 

would not amount to an act of possession or an act to exercise control of property of 

the estate. If anything, Tyson was more passive than the creditors in Cowen. The 

“act” that gave rise to the lien was the Aramark settlement and it was accomplished 

                                            

42 Cowen, 849 F.3d at 949. 
43 See United States v. Inslaw, 932 F.2d 1467, 1474 (D.C. Cir. 1991) (stay provision 
applies only to acts taken after bankruptcy petition is filed; continuing use of 
intangible trade secret rights in enhancements to case-tracking software program 
after software developer filed bankruptcy did not constitute an act to exercise 
control over property of the estate). 
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by Garcia, not Tyson. Tyson has never possessed, held, or committed an act to exercise 

control over the Aramark settlement proceeds.   

Section 362(a)(3), (4), (5), and (6) each contain the phrase “any act.”44 There is 

no reason to believe that the Tenth Circuit Court of Appeals would interpret the word 

“act” in § 362(a)(4) differently than it did in § 362(a)(3) in Cowen.45 I am duty bound 

to follow Cowen.46  While it does not specifically address the creation of a statutory 

subrogation lien, it provides controlling authority interpreting the words “any act” as 

used in § 362(a) that casts considerable doubt on my contrary conclusions in Veazey 

and White. 

By applying Cowen in light of the summary judgment record here, I conclude 

that Tyson’s subrogation lien arose by operation of law, and without Tyson 

committing any affirmative post-petition act that breached § 362(a)(4). Rather, its 

lien automatically arose under KAN. STAT. ANN. § 44-504(b) when Ms. Garcia 

                                            

44 Section 362(a)(3) stays “any act” to obtain possession of property of the estate or 
to exercise control over property of the estate. Section 362(a)(5) stays “any act” to 
create, perfect or enforce any lien against property of the debtor to the extent the 
lien secures a prepetition claim. Section 362(a)(6) stays “any act” to collect, assess, 
or recover a prepetition claim against debtor. 
45 Identical words used in different parts of the same statute are presumed to have 
the same meaning.  Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dabit, 547 U.S. 
71, 86 (2006); First National Bank of Durango v. Woods (In re Woods), 743 F.3d 689, 
697 (10th Cir. 2014).  
46 See also In re Waldrop, 2017 WL 1183937 (Bankr. W.D. Okla. Mar. 29, 2017) 
(following Cowen, judgment creditor and its attorney did not violate the automatic 
stay after debtor’s demand to contact garnishee bank and release funds garnished 
prepetition by instructing garnishee bank to retain possession of funds pending 
further order of the court).  

Case 17-05006    Doc# 14    Filed 07/07/17    Page 14 of 15



39

EYE ON BANKRUPTCY – SEASON 3 EPISODE 8

15 

 

recovered against Aramark by way of settlement. Tyson played no part in that 

lawsuit or in Garcia’s obtaining a recovery. No action on Tyson’s part was required to 

create or attach its subrogation lien. I therefore conclude that Tyson did not violate 

the automatic stay and has a valid statutory lien under § 44-504(b). 

As noted previously, the trustee’s complaint only sought a determination that 

Tyson’s lien never attached or was void, having been “created, perfected and/or 

enforced” in violation of § 362(a)(4), and that no stay exception applies.47 He did not 

plead in the alternative that the lien, if valid, may be avoided by the trustee’s exercise 

of his avoiding powers under 11 U.S.C. §§ 545, 549 or other chapter 5 provisions.48 

Because no avoidance claim is properly before me, I express no opinion on the merits 

of such a claim. 

Tyson’s motion for summary judgment is GRANTED and the trustee’s cross-

motion for summary judgment is DENIED. A judgment on decision shall issue this 

day. 

# # # 

 

 

                                            

47 See note 16, supra.  
48 While the trustee alleges in the jurisdictional allegations of the complaint that 
the adversary proceeding is brought under “11 U.S.C. §§ 544, 545, and/or 549,” and 
titles its claim as one for “Determination of Lien Rights/Avoidance of Lien,” none of 
the factual allegations are related in any fashion to lien avoiding powers under 
chapter 5 of the Bankruptcy Code. Indeed the exclusive legal basis asserted for the 
requested relief is § 362. See Adv. Doc. 1, ¶s 4, 16, 18-19. 
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Courts are split on including some 
exempt assets into the calculation of 

disposable income. 

Exempt Assets Aren’t Always Exempt in Chapter 13 
 

Exempt assets aren’t always exempt in chapter 13, according to Bankruptcy Judge 
Craig A. Gargotta of San Antonio, who adopted the majority view. 

 
After bankruptcy, the debtor settled a worker’s compensation retaliation case for about 

$9,000. The debtor scheduled the recovery as a wildcard exemption under Section 
522(d)(5). No one objected to the claimed exemption. 

 
The chapter 13 trustee objected to confirmation of the debtor’s plan, contending that the plan 

failed the so-called best efforts test under Section 1325(b) because the debtor was not devoting 
all of his projected disposable income to payments toward creditors’ claims. 

 
The debtor argued that the exemption shielded him from being required to use the recovery 

under the plan by virtue of Section 522(c), which says that exempted assets cannot be used to 
pay creditors’ claims. 

 
In his July 18 opinion, Judge Gargotta sustained the trustee’s objection to confirmation and 

declined to approve the plan. 
 
The debtors relied also on In re Frost, 744 F.3d 384 (5th Cir. 2014), where the Fifth Circuit 

held that the proceeds of a homestead sale are not exempt if the debtor sells the homestead after 
filing but does not reinvest the proceeds in another homestead within six months as required by 
Texas law. In Frost, the appeals court made a distinction between conditionally and 
unconditionally exempt assets. 

 
The Fifth Circuit said that a homestead was an unconditionally exempt asset so long as it 

wasn’t sold. The debtor in Judge Gargotta’s court contended that the recovery proceeds were 
also unconditionally exempt. 

 
Judge Gargotta disagreed, saying, “the temporal aspects of the exemption in Frost [do] not 

apply to an unconditional exemption in settlement proceeds.” 
 
Taking sides with the majority of courts, Judge Gargotta said that “exemptions serve little 

purpose in chapter 13.” The “plain meaning” of Section 1325(b) leads to the conclusion that the 
exempt status of an asset does not remove the asset from the calculation of disposable income, in 
part because that section does not say that disposable income is limited by Section 522(c). 

Exempt Assets Aren’t Always Exempt in Chapter 13
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Since the settlement proceeds were income and therefore disposable income, the money 
qualified as projected disposable income that the debtors had not included in the calculation of 
their plan payments. 

 
Judge Gargotta gave the debtor 14 days to modify the plan or he would dismiss the case. 
 
Opinion Link 
 
 

http://www2.txwb.uscourts.gov/opinions/opdf/17-50814-cag_Jose_Francisco%20Ortiz-Peredo%20and%20Lilia%20Guadalupe%20Lopez_2017-07-18_230931.pdf
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Chapter 11 committees achieve 
standing more readily than  

chapter 13 debtors. 

Massachusetts Judge Limits Chapter 13  
Debtor’s Standing to Sue 

 
On consecutive days, Bankruptcy Judge Elizabeth D. Katz of Springfield, Mass., issued 

opinions precluding chapter 13 debtors from exercising a trustee’s chapter 5 avoiding 
powers under Section 544(a) and the power to sell co-owned property under Section 363(h). 

 
The more consequential opinion dealt with Section 544(a) and a chapter 13 debtor’s 

adversary proceeding attempting to avoid a mortgage lien that allegedly was not perfected. 
The lender filed a motion to dismiss and won, in Judge Katz’s July 11 opinion, holding that 
the debtor lacked standing. 

 
The statute was the debtor’s primary hurdle, according to Judge Katz. Section 1303 gives the 

debtor certain powers “exclusive of the trustee,” but Section 544 is not among them. 
 
Notably, the Ninth Circuit Bankruptcy Appellate Panel is among the minority of courts that 

extend avoiding powers to a chapter 13 debtor. The Fifth Circuit is among the majority that 
deprive chapter 13 trustees of those powers, Judge Katz said. 

 
The debtor argued that the statute impliedly gave her avoiding powers, because Section 541 

includes recoveries of avoided transfers in her estate. If her estate includes them, why can’t she 
pursue them, the debtor asked? 

 
To confirm a plan, the debtor must show under Section 1325 that the plan will afford not less 

than creditors would recover in chapter 7, where their expected distribution would include the 
fruits of avoidance actions. How is it fair, the debtor contended, that she be forced to pay 
creditors the value of avoidance actions when she can’t prosecute them? 

 
Judge Katz cited another Massachusetts decision for saying that a “growing number of 

courts” bar a debtor from exercising chapter 5 avoiding powers, except under Section 522(h), 
where debtors are given the power explicitly to avoid involuntary transfers of exempt property. 

 
Judge Katz adopted the conclusion of the majority by relying on the plain language of the 

statute as depriving a chapter 13 debtor of avoiding powers. 
 

Massachusetts Judge Limits Chapter 13 Debtor’s Standing to Sue
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One wonders whether a chapter 13 debtor would fare better by making an analogy to chapter 
11 cases, where a creditors’ committee gains standing to bring a claim on behalf of the estate 
when the debtor, after demand, unjustifiably refuses to sue. See, e.g, Commodore International 
Ltd. v. Gould (In re Commodore International Ltd.), 262 F.3d 96 (2d Cir. 2001). 

 
The principle evolved in chapter 11 because a debtor’s interests sometimes are not aligned 

with the creditors’ — for instance, when a corporate debtor would not be inclined to sue its own 
officers and directors. In chapter 13 similarly, the economic interests of a trustee might not be 
aligned with those of the debtor. 

 
In chapter 11, there is no explicit statutory grant of power to a committee, just as a chapter 13 

debtor is not empowered by the language of the Bankruptcy Code. Section 1103(b)(5) allows a 
committee to “perform such other services as are in the interest of those represented.” 

 
The case decided the next day by Judge Katz entailed a chapter 13 debtor who sought to 

invoke Section 363(h) by selling property where she was a co-owner along with two nondebtors. 
In her July 12 opinion, Judge Katz dismissed the adversary proceeding sua sponte for lack of 
standing. 

 
Judge Katz found five published decisions allowing a debtor to proceed under Section 

363(h). The best rationale she found for those decisions rested on the incorporation of Section 
363(b) into 363(h). However, she said that the majority of courts reject the theory, based on the 
plain language of the statute. 

 
Citing her decision from the day before on Section 544, Judge Katz said that prohibiting 

debtors from using Section 363(h) is “consistent with the vast majority of case law regarding 
limitations on a chapter 13 debtor’s right to exercise trustee powers under the Bankruptcy Code.” 

 
The opinion on Section 544 is Kalesnik v. HSBC Bank USA NA (In re Kalesnik), 16-3027 

(Bankr. D. Mass. July 11, 2017), and the opinion on Section 363(h) is Andrade v. Essenfeld (In 
re Andrade), 17-3009 (Bankr. D. Mass. July 12, 2017). 

 
 
 
 

https://www.gpo.gov/fdsys/pkg/USCOURTS-mab-3_16-ap-03027/pdf/USCOURTS-mab-3_16-ap-03027-0.pdf
https://www.gpo.gov/fdsys/pkg/USCOURTS-mab-3_17-ap-03009/pdf/USCOURTS-mab-3_17-ap-03009-0.pdf
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Host
 
Prof. Juliet M. Moringiello is a professor at Widener University Commonwealth Law School 
in Harrisburg, Pa., where she regularly teaches bankruptcy, property, sales, secured transactions 
and a seminar on cities in crisis. Her recent bankruptcy articles have been published in the Illinois 
Law Review, the Washington & Lee Law Review, the Wisconsin Law Review and the Fordham 
Law Review. Prof. Moringiello is the chair-elect of the Pennsylvania Bar Association’s Business 
Law Section, as well as chair of the Section’s Uniform Commercial Code Committee and of 
the Section’s Task Force for the Enactment of the Uniform Voidable Transactions Act. In the 
spring semester of 2010, Prof. Moringiello served as ABI’s Robert M. Zinman Resident Scholar. 
She is an elected member of the American Law Institute and a Uniform Law Commissioner for 
Pennsylvania. Prof. Moringiello received her B.S.F.S. from Georgetown University, her J.D. 
from Fordham University School of Law and her LL.M. from Temple University..

Guests
 
Hon. Robert D. Drain is a U.S. Bankruptcy Judge for the Southern District of New York in 
White Plains. Since his appointment, he has presided over such chapter 11 cases as Loral, RCN, 
Cornerstone, Refco, Allegiance Telecom, Delphi, Coudert Brothers, Frontier Airlines, Star 
Tribune, Reader’s Digest, A&P, Hostess Brands, Christian Brothers and Momentive. He also 
has presided over the ancillary or plenary cases of Corporacion Durango, Satellites Mexicanas, 
Parmalat S.p.A. and its affiliated U.S. debtors, Varig S.A., Yukos (II), SphinX, Galvex Steel, TBS 
Shipping, Excel Maritime and Nautilus, and has served as the court-appointed mediator in a 
number of chapter 11 cases. Prior to his appointment to the bench in May 2002, Judge Drain was 
a partner in the bankruptcy department of Paul, Weiss, Rifkind, Wharton & Garrison, where he 
represented debtors, trustees, secured and unsecured creditors, official and unofficial creditors’ 
committees, and buyers of distressed businesses and distressed debt in chapter 11 cases, out-of-
court restructurings and bankruptcy-related litigation. He was also actively involved in several 
transnational insolvency matters. Judge Drain is a Fellow of the American College of Bankruptcy, 
a board member of ABI and the National Conference of Bankruptcy Judges, and a member of 
the International Insolvency Institute, and he is a past member and secretary of the Bankruptcy 
and Reorganization Committee of the Association of the Bar of the City of New York. He was an 
adjunct professor for several years at St. John’s University School of Law’s LL.M. in Bankruptcy 
Program and is currently an adjunct professor at Pace University School of Law. He has also 
lectured and written on numerous bankruptcy-related topics and is the author of a novel, The 
Great Work in the United States of America. Judge Drain received his B.A. cum laude from Yale 
University and his J.D. from Columbia University School of Law, where he was a Harlan Fiske 
Stone Scholar for three years.

Patrick Mohan is a senior legal analyst with Reorg Research, Inc. in New York and covers in-
court and out-of-court restructurings and distressed situations, focusing on Puerto Rico. Prior 
to joining Reorg Research, he clerked for two U.S. bankruptcy judges, Hon. John E. Waites 
(D. S.C.) and Hon. Arthur J. Gonzalez (S.D.N.Y.), and was an associate with White & Case 
and Barton Law Firm. Mr. Mohan is special projects leader for ABI’s Business Reorganization 
Committee. He received his B.A. in communication from the College of Charleston, his J.D. 
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from the University of South Carolina School of Law and his LL.M. in bankruptcy from St. 
John’s University School of Law. 
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