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Retirement Plans

Private Equity Funds Liable to Union Pension Plan
BNA Snapshot

Holding: Private equity funds that combined to wholly own a bankrupt brass company are jointly liable for the company's $4.5 million
pension withdrawal liability assessment.

Takeaway: Judge's decision imposing pension liability on private equity funds disregards ownership structure that attempted to
avoid 80 percent ownership threshold.

By Jacklyn Wille

March 29 — Two private equity funds are jointly liable for $4.5 million in pension fund debts
owed by one of the companies they own, a federal judge in Massachusetts ruled.

The decision is a blow to the private equity community, which may be forced to re-evaluate the
risks associated with investing in companies that have obligations to multiemployer pension
plans.

The case involves a federal law that imposes pension liability on any entities found to be “trades or businesses” under
“common control” with a company that has withdrawn from a multiemployer pension plan.

Three years ago, the U.S. Court of Appeals for the First Circuit issued a highly publicized decision finding that at least one
private equity fund affiliated with Sun Capital Advisors qualified as a trade or business under this provision of the
Multiemployer Pension Plan Amendments Act (MPPAA). The case also attracted attention for its potential to impact the way
the Internal Revenue Service could view the income received by private equity fund managers.

Building off that ruling, Judge Douglas P. Woodlock of the U.S. District Court for the District of Massachusetts concluded
March 28 that both of the Sun Capital funds involved in the dispute qualified as trades or businesses under common control
with bankrupt brass company Scott Brass Inc. Given this, Woodlock found the Sun Capital funds jointly liable for more than
$4.5 million in withdrawal liability that Scott Brass owed to a Teamsters pension fund ( Sun Capital Partners III LP v. New
England Teamsters & Trucking Indus. Pension Fund, 2016 BL 95418, D. Mass., No. 1:10-cv-10921, 3/28/16).

Income to private equity investors is generally taxed at capital gains tax rates, but if that money were to be considered income
from an active trade or business, it could be considered ordinary income.

IRS officials said in 2014 they were looking into whether the First Circuit's ruling would influence their treatment of such
carried interest income, but no decision had been made on whether to take action.

Case of the Decade?

Jeffrey B. Cohen, a partner with Bailey & Ehrenberg PLLC who litigates disputes under the Employee Retirement Income
Security Act, called this case “one of the most important ERISA cases of this decade.”

Woodlock's decision to treat the funds as a “partnership-in-fact” under common control with the withdrawing employer
“comports with the economic reality” of the situation, Cohen told Bloomberg BNA in a March 29 e-mail.

Cohen also predicted that the judge's ruling would be affirmed on appeal.
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“This decision is of great significance to both withdrawal liability in the multiemployer context and also to employer liability to
PBGC for underfunded single-employer plans,” Cohen said. “The private equity community is going to have to adjust to this
precedent, just as it has to the 2013 First Circuit opinion on the ‘trades or businesses' issue earlier in this case. As the court
says in this recent decision, ‘the 80 percent ownership rule appears to provide a roadmap for exactly how to contract around
withdrawal liability.' ”

Regina Olshan, a partner with Skadden, Arps, Slate, Meagher & Flom LLP and head of its executive compensation and
benefits group, had a different take.

“The district court's application of the First Circuit's new ‘investment plus' standard is a noteworthy development for PE
sponsors in that the court found not only that the various Sun Capital funds were trades or businesses individually, but also
that the funds (none of which itself had the requisite 80% ownership interest in the portfolio company) in operation collectively
constituted a partnership-in-fact—notwithstanding the lack of partnership formalities—that was itself a trade or business with a
resulting 100% portfolio company ownership interest,” Olshan told Bloomberg BNA in a March 29 e-mail.

“The court's allusion to ‘the larger ecosystem of Sun Capital entities' in the course of its analysis suggests a potentially
expansive view of the investment plus standard, one that could have a significant impact on PE fund operations, particularly if
applied beyond the First Circuit,” she added.

Cohen and Olshan weren't involved in the case.

‘Investment Plus.'

Woodlock's March 28 opinion followed the test used by the First Circuit and the Pension Benefit Guaranty Corporation to
determine whether private equity funds qualify as trades or businesses under the MPPAA. The “investment plus” test asks
whether an entity's activities involve something more than mere passive investment.

The Sun Equity funds argued for a strict application of this test, but Woodlock said that a “less restricted test” was more
consistent with the First Circuit's opinion.

To that end, Woodlock found that the funds' receipt of certain benefits—including offsets against management fees related to
Scott Brass and “carryforwards” with the potential to offset management fees—satisfied the “plus” portion of the investment
plus test. That's because they were benefits “not available to an ordinary passive investor who does not engage in
management activities,” Woodlock said.

Common Control

Woodlock also considered a question left unanswered by the First Circuit's opinion—namely, whether the Sun Capital funds
were under “common control” with Scott Brass for purposes of the MPPAA.

The Sun Capital funds argued that they each failed to meet the 80 percent ownership threshold required by the statute,
because one fund owned 70 percent of the company that owned Scott Brass, and the other fund owned 30 percent.

However, Woodlock found the two Sun Capital funds combined to create a joint venture or partnership under federal law, and
that “partnership-in-fact” was a trade or business that owned the entirety of Scott Brass. The funds argued that their use of a
limited liability company foreclosed this result, but Woodlock disagreed, explaining that the MPPAA “is a statute that allows
for, and may in certain circumstances require, the disregard of such formalities.”

Kirkland & Ellis LLP and Murphy & King PC represented the Sun Capital funds. Feinberg, Campbell & Zack PC represented
the pension plan.

To contact the reporter on this story: Jacklyn Wille in Washington at jwille@bna.com

To contact the editor responsible for this story: Jo-el J. Meyer at jmeyer@bna.com

For More Information

Text of the decision is at http://www.bloomberglaw.com/public/document/Sun_Capital_Partners_III_LP_v_New_England_Team
sters__Trucking_Ind/4.
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Pensions

PBGC Partition Rules Give Clear Guidance, Will Help Preserve Plans,
Commenters Say

By Sean Forbes

June 23 — Regulations issued by the Department of Treasury and the Pension Benefit
Guaranty Corporation will help troubled multiemployer plans from sliding into insolvency, but not
without forcing participants and beneficiaries to make hard choices, pension professionals told
Bloomberg BNA in interviews conducted June 18-22.

Under tight deadlines for implementing the Multiemployer Pension Reform Act, both agencies
June 17 issued proposed and interim final rules intended to serve as guidance on both plan

partitions and benefit suspensions.

Before the MPRA was enacted, the PBGC had very limited authority to help troubled multiemployer plans improve their
financial condition by partitioning off some of the unfunded liabilities. The MPRA, enacted as part of an appropriations bill ,
gave the PBGC expanded discretion to approve plan partitions in situations beyond employer bankruptcies.

Partitioning Authority

“The interim final rule definitely telegraphs that the PBGC will be active in using its partitioning authority,” said W. Andrew
Douglass, a shareholder and practice chair in the Chicago office of Polsinelli PC.

The rules aren't burdensome and allow endangered plans to understand the procedures they must follow before the PBGC
can use its authority to approve partitions, Douglass said.

Before the passage of the MPRA, the PBGC had partitioned only three plans in its 40-year history.

Randy G. DeFrehn, executive director of the National Coordinating Committee for Multiemployer Plans (NCCMP), said he is
“very pleased” that Treasury and the PBGC stayed as close as possible to the statutory deadlines set for releasing
regulations. The MPRA gave Treasury, the PBGC and the Labor Department 180 days from the date of enactment, Dec. 16,
2014, to issue guidance.

The timeliness is important because “a couple of plans are very, very close to the edge” and “need to move as fast as
possible,” DeFrehn said.

The NCCMP's proposal to preserve multiemployer plans, called “Solutions Not Bailouts,” formed the basis for the MPRA.

“The earlier they act, the less pain that has to be inflicted,” DeFrehn said.

Robert E. Andrews, former New Jersey congressman and of counsel with Dilworth Paxson LLP in Washington, said the
guidance is “a necessary step in the right direction.”

After resigning from office in 2014, Andrews joined Dilworth Paxson's government affairs group and lobbied on behalf of the
NCCMP to push the group's proposal through Congress.

“The purpose of this law is to empower trustees to make wise decisions to protect pensions in difficult economic
circumstances,” Andrews said. “And I think these rules now give those trustees some guidance on how to do that and what
they can and cannot do.”
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Although the rules might give trustees a roadmap, few plans may be eligible to take advantage of the provisions, according to
George M. Kraw, founder of the Kraw Law Group in Mountain View and Newport Beach, Calif.

Partitions Before Reductions

The MPRA's most controversial amendment to the Employee Retirement Income Security Act allows multiemployer pension
plans that are in danger of not being able to pay pensioners' benefits to voluntarily reduce benefits to themselves.

Until it was amended under the MPRA, Section 411(d)(6) of the tax code, known as the “anti-cutback provision,” prohibited
plans from reducing by amendment a participant's accrued benefits.

Under the changes to the cutback rules, issued by Treasury and coordinated with the PBGC, a plan sponsor of a
multiemployer plan in critical and declining status for a plan year can implement a suspension of benefits by plan amendment.

Most plan trustees would prefer to partition their plans without benefit adjustments, but may have little choice than to propose
reductions, according to Joshua Gotbaum, former PBGC director and guest scholar at the Brookings Institution. That's
because the law requires plans to take “all reasonable measures,” including benefit adjustments, he said.

If a plan submits a proposal stating it can save the plan with a benefit adjustment, “what the regs make clear is PBGC will say
we will approve partition conditional on Treasury approving” the adjustment, Gotbaum said.

Not all see the rules as wholly beneficial. Kraw said his “chief concern” is that participants should be protected from “unfair”
pension reductions.

“The complexity of the process will provide opportunities to manipulate the cutbacks in ways that inequitably favor certain
participants over others,” he said.

Repeal Seen as Unlikely

Companion bills introduced by Sen. Bernie Sanders (I-Vt.) and Rep. Marcy Kaptur (D-Ohio) would repeal the benefit cutback
provisions of the MPRA.

The Keep Our Pension Promises Act is supported by consumer and plan participant advocacy groups such as the AARP and
the Pension Rights Center.

Although the bill has support, Andrews said it isn't likely to advance.

There are two “realistic choices” for how to help plans that aren't going to be able to provide their participants and
beneficiaries the level of benefits that they were promised, Andrews said. The first is to let the plans collapse and go to the
PBGC, which would result in “massive cuts” to people's pensions. The second is the rules “give trustees the tools to make
careful decisions to protect as much of the pension as possible,” he said.

“I completely agree with the sentiment in the senator's bill, but sentiment doesn't write the check,” Andrews said. “Somebody
has to have the resources. I know that some people say put more money in the PBGC, but that's a totally unrealistic option.
It's a great press release, but it is misleading to the pensioners.”

Gotbaum was equally blunt in his assessment of the repeal, pointing out that an earlier bill with similar provisions failed to gain
traction.

Sen. Robert Casey (D-Pa.) introduced a similar bill to the Sanders bill in 2010, which would have used taxpayer funds to help
prop up the PBGC, Gotbaum said (22 BBLR 760, 6/3/10), but the bill never advanced.

Five years after the failed 2010 legislation, Sanders also is proposing to use taxpayer money to prop up the PBGC and
multiemployer plans, Gotbaum said.

“It will not happen,” Gotbaum said. “The danger is that by continuing to pretend that there is a tooth fairy, pension plans may
decide not to go to the dentist, or may delay going to the dentist. People don't want to deal with the fact that some pension
plans are bankrupt.”

Plan trustees may have no choice but to comply with the MPRA's partitioning and pension reduction provisions, Gotbaum
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said.

“I think the issue is whether or not trustees of some of these plans as fiduciaries are obligated to take advantage of MPRA” to
save their plans, he said.

To contact the reporter on this story: Sean Forbes in Washington at sforbes@bna.com

To contact the editor responsible for this story: Jo-el J. Meyer at jmeyer@bna.com
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Property of the Estate

Attorneys Discuss Litigation Issues Facing Distressed Firms at Bloomberg
BNA Webinar

By Stephanie M. Acree

More Chapter 11 bankruptcies but fewer bank failures are in store for the future, attorney
Lawrence Kaplan of Paul Hastings, Washington, D.C., predicted during a Nov. 15 webinar
hosted by Bloomberg BNA. The panelists discussed issues facing companies in financial
distress, including directors and officers insurance, executive compensation, and bank failures.

Kaplan presented the webinar entitled “Litigation Risk Management for Financially-Distressed
and Chapter 11 Companies” along with two other attorneys from Paul Hastings, Washington,

D.C.

Heavy Creditor Scrutiny

Robert Winter began the webinar by explaining some of the basic concepts of a Chapter 11 bankruptcy, including the benefits
and disadvantages. Winter said that while bankruptcy offers a company the power to sell assets free and clear of liens and to
reject over market contracts and leases, it can also be prohibitively expensive. Furthermore, Winter said a company in
bankruptcy is in a “fishbowl” where everything they do will be second guessed and all of their actions will require court
approval.

Winter said that in approximately 90 percent of Chapter 11 cases, officers and management remain in control of the company
and the debtor continues to operate in the “ordinary course.” However, creditors can sometimes be suspicious of
management, whom they may perceive as the cause of the bankruptcy, and seek to have them ousted. Winter said debtors
should expect all their actions during the two to four year period prior to the bankruptcy filing to be under heavy creditor
scrutiny.

Litigation Posture

According to Winter, it is important for a company to understand its “litigation posture” before filing for bankruptcy protection.
The “breathing room” afforded by the automatic stay is the “main reason” most companies elect to seek bankruptcy protection,
Winter said. While the stay will halt actions against the debtor, in a multi-party lawsuit where the debtor is one of multiple
defendants, the suit will generally continue against the other defendants. Winter said it is important for debtors to understand
how they might be adversely affected if a case proceeds without them in the case of a stay.

Regarding the role of directors and officers in bankruptcy, Winter said they continue to owe fiduciary duties, but that “the
waters have become muddied” as to whom those duties are owed. Winter noted that sometimes in bankruptcy the interests of
old equity holders and creditors are at odds, and directors and officers may be unclear how to proceed, though their decisions
remain protected by the business judgment rule.

Winter also said that while Delaware has rejected creditors' attempts to state a cause of action for “deepening insolvency”
against directors and officers, Pennsylvania has recognized this tort.

D&O Insurance Issues

While most courts have held that directors and officers insurance (“D&O insurance”) policies are property of the debtor's
estate, Winter said that the proceeds of such policies are a different issue. If the policy provides direct coverage to the
company and does not segregate the proceeds available with respect to directors and officers, then the proceeds likely belong
to the estate. However, if the policy directly covers the directors and officers, then the proceeds are unlikely to belong to the
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estate. Winter said D&O insurance in bankruptcy is a “very complicated issue.”

“Even if D&O insurance proceeds are property of the debtor's estate (rather than property of the individual directors and
officers), courts have found cause to lift the automatic stay so that individual directors and officers may pursue indemnification
from the debtor companies,” according to the presenters' materials. Winter noted that courts are more likely to find cause to lift
the stay for current directors and officers as opposed to former ones.

Banks and Holding Companies

Next, Kaplan discussed special issues facing financial institutions in financial distress. Kaplan said that since the economic
downturn of 2008, approximately 450 banks have failed. Kaplan said that when a bank and its related holding company
become distressed, they face examination by federal regulators including the Federal Deposit Insurance Corporation and the
Federal Reserve.

When a bank fails, the FDIC is appointed as receiver and will attempt to enter into an agreement with an acquiring bank to sell
the failed bank's assets and transfer its liabilities. The FDIC is permitted as receiver to investigate the reasons for failure as
well as bring lawsuits against those who breached fiduciary duties and against lawyers and accountants who acted recklessly.
Kaplan noted that FDIC receiverships can often last for years.

While the holding company will have no more direct obligations to the failed bank, it may also have few sources of revenue
when the bank fails and be forced into bankruptcy.

Living Wills and Dodd-Frank

Pursuant to Section 165(d) of The Dodd-Frank Wall Street Reform and Consumer Protection Act, certain bank holding
companies and nonbank financial companies will be required to create “living wills” in order to facilitate a “rapid and orderly
resolution in the event of material financial distress or failure.” Kaplan said this is a “great concept” and that it would also be a
good idea for smaller institutions but would be voluntary in those cases.

Kaplan said that in order to “prepare for worst” in case of financial distress, there are certain things banks and their holding
companies must know. Kaplan said that because the business affairs of banks and holding companies can be intermingled,
it's important to know:

• Who holds the leases of the bank's facilities;

• Which entity employees work for;

• Who controls computer servers;

• Where paper and electronic files are located;

• Where employee records are maintained; and

• Where securities files are held and who has control over such files.

Executive Compensation Issues

Presenter Mark Poerio concluded the webinar by addressing executive compensation issues, which he said has been a
popular topic in the bankruptcy field recently.

At the outset of a Chapter 11 case, companies will typically seek court approval of various employee plans through their first
day motions, including defined benefit plans, multiemployer pension plans, defined contribution plans, and incentive
compensation plans.

Poerio said that Section 503(c) of the Bankruptcy Code, enacted as part of the Bankruptcy Abuse Prevention and Consumer
Protection Act, was intended to “eradicate bonuses” for employees for simply remaining with the company through the
bankruptcy. However, Poerio pointed to a study entitled “Provision of Management Incentives in Bankrupt Firms” which found
that employee retention and incentive plans actually improve outcomes for creditors rather than merely providing a windfall to
the employees (24 BBLR 1066, 8/16/12).
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KEIP Denials

Poerio also addressed two recent decisions from the U.S. Bankruptcy Court for the Southern District of New York, both of
which denied the debtor's motion for approval of a key employee incentive plan (KEIP).

Judge Stuart M. Bernstein found that the KEIP at issue for debtor Hawker Beechcraft Inc. “when viewed as a whole, [set] the
minimum bonus bar too low to qualify as anything other than a retention program for insiders” (24 BBLR 1163, 9/13/12).
Judge Martin Glenn denied approval of Residential Capital LLC's KEIP after finding it was “primarily retentive in nature”
because the assets sales the key employees were supposedly being rewarded for closing had mostly been negotiated pre-
bankruptcy (24 BBLR 1162, 9/13/12).

Poerio said courts are often suspicious when KEIPs pay employees significantly more during the bankruptcy process than
they were making pre-bankruptcy. He said such enhanced compensation is often justified when employees are working
“around the clock” to complete the bankruptcy process. Poerio concluded his section by saying courts do tend to be “very
deferential” to debtors who insist that certain employees are essential to a successful Chapter 11 process.
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Exceptions to Discharge

SCOTUS Ponders ‘Actual Fraud' in Bankruptcy Discharge
BNA Snapshot

Development: High court hears oral argument on whether “actual fraud” under the Bankruptcy Code requires a false representation.

Takeaway: The justices didn't appear to favor either side but seemed to want to hold the respondent accountable for his bad
conduct. The court's decision will resolve a circuit split that pits Fifth Circuit against the First and Seventh circuits.

By Diane Davis

March 1 — The U.S. Supreme Court March 1 heard oral argument on whether “actual fraud”
requires a debtor in bankruptcy to have made a false representation ( Husky Int'l Elecs., Inc. v.
Ritz (In re Ritz), U.S., No. 15-145, argued3/1/16).

The court's first bankruptcy case of the term will resolve a circuit split that pits the Fifth Circuit
against the First and Seventh circuits interpreting Bankruptcy Code Section 523(a)(2)(A).
Section 523(a)(2)(A) provides an exception from discharge for “any debt … for money, property,

services, or … credit, to the extent obtained by … false pretenses, a false representation, or actual fraud.”

The justices didn't appear to favor either side based on the questions asked, but the court seemed to be looking for a way to
reverse the Fifth Circuit's decision below and find a way to hold the respondent accountable for his bad conduct. Without
Justice Antonin Scalia's presence on the bench, the justices may not focus as much on the wording of the statute—Scalia was
a proponent of the method of statutory interpretation known as “textualism”—but what they view as the correct outcome.

Several justices' questions to counsel focused on the practical issues of the case, such as what the petitioner will have to
prove in an adversary proceeding in the bankruptcy court to pierce the corporate veil under state law if the court were to
reverse and remand the case.

In this case, the U.S. Court of Appeals for the Fifth Circuit held that the “actual fraud” exception to a bankruptcy discharge
under Section 523(a)(2)(A) requires that the debtor make some kind of false representation to the creditor ( Husky Int'l Elecs.,
Inc. v. Ritz (In re Ritz) , 2015 BL 162947, 787 F.3d 312 (5th Cir. 2015))(27 BBLR 809, 6/4/15). Because the
debtor/respondent's fraudulent transfer scheme didn't involve a misrepresentation, he wasn't barred from discharging
$164,000 in debt to petitioner Husky International Electronics, Inc.

The petition for certiorari was granted Nov. 6, 2015 (27 BBLR 1512, 11/12/15).

The Seventh Circuit's contrary interpretation of Section 523(a)(2)(A) came in McClellan v. Cantrell , 217 F.3d 890 (7th Cir.
2000). That decision concluded that “actual fraud” “is not limited to misrepresentations and misleading omissions,” but also
includes deliberate fraudulent-transfer schemes.

The First Circuit followed McClellan in ( Sauer Inc. v. Lawson (In re Lawson) ), 2015 BL 210888, 791 F.3d 214 (1st Cir. 2015),
which is currently still pending before the Supreme Court (Lawson v. Sauer Inc., U.S., No. 15-113, rev sought 7/24/15)(27
BBLR 1093, 8/6/15).

Fraudulent Transfers?

The case arises out of a Chapter 7 bankruptcy filed by respondent/debtor Daniel Lee Ritz, Jr. In a Chapter 7 case, nonexempt
assets are liquidated and the proceeds are distributed to creditors. Before filing for bankruptcy, Ritz was a director and partial
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owner of Chrysalis Manufacturing Corp., a circuit board manufacturer.

For four years, the petitioner sold and delivered electronic device components to Chrysalis. Chrysalis failed to pay Husky for
some of the goods delivered. While some of that debt was outstanding, Ritz transferred a substantial amount of funds from
Chrysalis to several other entities that he controlled.

Husky sued Ritz in Texas state court to hold him personally liable for the company's debt. After Ritz filed for bankruptcy
protection, Husky initiated a proceeding to have Ritz's debt declared non-dischargeable because Chrysalis had not received
any reasonably equivalent value for the funds transferred to Ritz's companies.

Give 1978 Amendment Meaning

Petitioner's counsel, Shay Dvoretzky of Jones Day, Washington, D.C., argued that Congress's amendment of the Bankruptcy
Code in 1978 to add “actual fraud” as an additional ground for barring discharge must be given meaning. According to
Dvoretzky, the Fifth Circuit's holding makes “Congress's amendment superfluous” because it “equates actual fraud with the
preexisting terms, ‘false pretenses,' and ‘false representation.'”

The Fifth Circuit's interpretation nullifies Congress's amendment, he said. “When Congress added ‘or actual fraud' to the
discharge bar it was legislating against the backdrop of hundreds of years of common-law usage of that term,” Dvoretzky said.
Congress made it clear that it was adding an additional ground for discharge so it was expanding the scope of the discharge
bar, he said.

The respondent's interpretation is even worse, Dvoretzky said, because it “merely restates a preexisting scienter
requirement.”

Chief Justice John G. Roberts Jr. wanted to know why Congress took the term “fraud” out of the Bankruptcy Act of 1903.

Dvoretzky said that the legislative history doesn't tell us why, but when Congress took it out in 1903, at least one legislator
expressed concern that this was leaving a category of frauds outside the discharge bar and that was a mistake. The purpose
of the discharge bar is to “afford relief to the honest but unfortunate debtor and not to allow the Bankruptcy Code to be used
for an engine for fraud,” Dvoretzky said.

Consistent With Bankruptcy Code's Purpose

Sarah E. Harrington, Assistant to the Solicitor General, U.S. Department of Justice, Washington, D.C., represented the U.S.,
which filed an amicus curiae brief in support of the petitioner and was granted permission to participate in oral argument.
Harrington argued that for centuries the term “fraud” has been used at common law to refer to schemes where property is
“transferred with the intent to hinder, delay, or defraud a creditor.”

According to Harrington, there is no reason to give the text any different meaning than in Section 523(a)(2)A). She contended
that the petitioner's view is the only interpretation that gives any meaning to the 1978 amendment. The petitioner's view is also
consistent with the Bankruptcy Code's overarching purpose that dishonest debtors not be permitted to use the Code to get rid
of their debts, she said.

Harrington said that the phrase “obtained by” in Section 523(a)(2)(A) really focuses on the recipient and gets at the recipient's
mental state and fraudulent activity.

Justice Stephen G. Breyer brought up a case he had on fraudulent conveyances about 30 years ago and asked both
Dvoretzky and Harrington whose debt we are talking about in various hypothetical questions involving fraud.

Harrington pointed out that there are two distinct debts: the original debtor—the original debt from the creditor to debtor one. If
debtor one transfers property to a friend with the intent to defraud his creditor and the friend shares that intent, then state or
federal law gives the creditor a cause of action to go after the recipient, she said. If that is successful, then there's a new debt
that's created to the creditor from the friend, she said. The second overarching purpose of the Bankruptcy Code is to “let
creditors get their money back when they can,” Harrington said. “It makes sense that Congress would have wanted to give
maybe a stronger remedy against the person who actually has the stuff at the end of the day,” she said.

Fraudulent Conveyances Not Covered

Respondent Ritz's counsel, Erin E. Murphy of Bancroft PLLC, Washington, D.C., argued that Section 523(a)(2) applies to a

SCOTUS Ponders ‘Actual Fraud' in Bankruptcy Discharge, Bankruptcy Law Reporter (BNA)

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 2

http://www.bna.com/terms-of-service-subscription-products


specific type of debt, “a debt for something with which the debtor has fraudulently induced the creditor to part.” According to
Murphy, the statute doesn't apply to a debt for receiving money through a fraudulent conveyance. “That may be a form of
fraud. It may well be a form of actual fraud, but it's not a form of fraud that gives rise to a debt that is subject to exception from
discharge under 523(a)(2),” Murphy said.

How should Congress have written the statute to cover a scheme like this? Justice Ruth Bader Ginsburg queried.

According to Murphy, the most natural way would be to say “fraudulent conveyance” or “fraudulent transfer” or a “fraud that
involves intent to delay, defraud, or hinder a creditor.” There isn't a single fraudulent conveyance statute that uses the term
“actual fraud,” she said.

Respondent doesn't dispute that fraudulent conveyance is a form of actual fraud, Murphy said. “It's just not a form of actual
fraud that falls within the scope of this particular exception because this exception says more than just the words “actual fraud,
” she said.

In response to a question from Justice Anthony M. Kennedy, Murphy explained that the fraud that comes within Section
523(a)(2) is inducement and it doesn't have to be direct. “[W]e're not saying that there has to be a direct relationship here,”
Murphy said.

Language Seems Simple

Looking at the words of the statute, Justice Elena Kagan told Murphy, “the language just seems a lot more simple than you're
making it, because you add inducement to the language, you add from the creditor to the language. But the language doesn't
say any of those things.”

“[W]hether or not the creditor has been induced and whether or not the money has come from the creditor seems to be
irrelevant under this very simple statutory phrase,” Kagan said.

Murphy said she didn't agree that the fraud is how you obtained the money. “You obtained money, and by doing so helped
someone else commit a fraud on their creditor. But you did not use fraud to obtain the money in a fraudulent conveyance. You
have been a participant in a fraud on someone else,” she said.

‘Dogs and Cats.'

In his rebuttal, Dvoretzky picked up an earlier line of questioning and said that a veterinarian's office that treats dogs, cats, or
domesticated animals would surely also treat guinea pigs and hamsters. The “domesticated animals” phrase has something in
common with dogs and cats, just as “fraudulent transfers” has something in common with false pretenses and false
representations, he said.

“These are all schemes to cheat creditors,” Dvoretzky said. “But by adding ‘or actual fraud,’ Congress was expanding upon
the pre-existing terms, expanding dogs and cats to cover something additional,” he said. The respondent doesn't have any
theory for what Congress was doing through this language to expand upon the previous term, Dvoretzky said.

Shay Dvoretzky of Jones Day, Washington, D.C., represented the petitioner Husky International Electronics, Inc.

Erin E. Murphy of Bancroft PLLC, Washington, D.C., represented the respondent Daniel Lee Ritz, Jr.

Sarah E. Harrington, Assistant to the Solicitor General, U.S. Department of Justice, Washington, D.C., represented the U.S.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

The Supreme Court's transcript of oral argument is available at: http://www.supremecourt.gov/oral_arguments/argument_trans
cripts/15-145_2co3.pdf
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Exceptions to Discharge

High Court to Consider ‘Actual Fraud' in Bankruptcy Code
BNA Snapshot

Development: The U.S. Supreme Court March 1 will consider whether “actual fraud” under the Bankruptcy Code requires a false
representation.

Impact: Bankruptcy scholars say this is an important case involving the scope of a debtor's bankruptcy “fresh start” discharge, and
the petitioner's theory, while creative, is “in effect, trying to water down discharge relief.”

By Diane Davis

Feb. 23 — The U.S. Supreme Court March 1 will consider what “actual fraud” means for
purposes of the Bankruptcy Code and whether it requires the debtor to have made a false
representation ( Husky Int'l Elecs., Inc. v. Ritz (In re Ritz) , U.S., No. 15-00145, cert.
granted11/6/15).

The Court's first bankruptcy case of the October 2015 term will resolve a circuit split that pits the
Fifth Circuit against the First and Seventh circuits.

“This is an important bankruptcy case involving the scope of a debtor's bankruptcy ‘fresh start' discharge,” G. Eric Brunstad,
Jr. of Dechert LLP, Hartford, Conn., and adjunct professor of law at the Georgetown University Law Center, told Bloomberg
BNA Feb. 12. “The purpose of the fresh start is to enable an insolvent debtor to start anew in life,” he said.

This case comes from a decision of the U.S. Court of Appeals for the Fifth Circuit, which held that the “actual fraud” exception
to a bankruptcy discharge under Bankruptcy Code Section 523(a)(2)(A) requires that the debtor make some kind of false
representation to the creditor ( Husky Int'l Elecs., Inc. v. Ritz (In re Ritz) , 2015 BL 162947, 787 F.3d 312 (5th Cir. 2015))(27
BBLR 809, 6/4/15).

The petition for certiorari was granted Nov. 6, 2015 (27 BBLR 1512, 11/12/15).

The Seventh Circuit's contrary interpretation of Section 523(a)(2)(A) came in McClellan v. Cantrell , 217 F.3d 890 (7th Cir.
2000) (12 BBLR 685, 7/20/00). Under McClellan, Chief Judge Richard A. Posner concluded that “actual fraud” “is not limited
to misrepresentations and misleading omissions,” but also includes deliberate fraudulent-transfer schemes.

The First Circuit followed McClellan in Sauer Inc. v. Lawson (In re Lawson) , 2015 BL 210888, 791 F.3d 214 (1st Cir. 2015),
which is currently still pending before the Supreme Court (Lawson v. Sauer Inc., U.S., No. 15-113, rev sought 7/24/15)(27
BBLR 1093, 8/6/15).

Erode Discharge Relief

“The case is important because the creditor's theory in this case, if accepted, would significantly erode discharge relief,
imperiling the Bankruptcy Code's fresh start policy,” Brunstad told Bloomberg BNA. He filed an amicus curiae brief in support
of the respondent/debtor Daniel Lee Ritz, Jr.

Prof. Charles J. Tabb, Mildred Van Voorhis Jones Chair in Law, University of Illinois, agreed with Brunstad. “If the Court holds
for the creditor [the petitioner, Husky International Electronics, Inc.], it will represent an alarming, unprecedented, and
unwarranted expansion of the discharge exception for fraud, and seriously undermine the fresh start policy,” Tabb told
Bloomberg BNA Feb. 19.
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According to Brunstad, the petitioner's theory is “creative, but misplaced.” “Husky is, in effect, trying to water down discharge
relief under the Bankruptcy Code by expanding the discharge exception to cover situations it was never designed or intended
to cover,” he said.

Section 523(a)(2)(A) provides for an exception from discharge for “any debt … for money, property, services, or … credit, to
the extent obtained by … false pretenses, a false representation, or actual fraud.”

“The relevant debt that Husky is seeking to collect from Ritz is not a debt for money, property, services, or credit obtained by
actual fraud,” Brunstad said. “Rather, the debt is one that Ritz's business enterprise, Chrysalis Manufacturing Corp., incurred
by acquiring some goods on credit from Husky that Chrysalis failed to pay for.” According to Brunstad, “the debtor has to
commit actual fraud in obtaining the money, property, services, or credit that gives rise to the debt. That simply did not happen
here. Moreover, making a fraudulent transfer does not equal ‘actual fraud,'” he said.

“Ritz's actions simply made it more difficult for Husky to collect,” Tabb told Bloomberg BNA. “But Ritz himself did not obtain
anything from the creditor,” he said. “It is possible that the Court might focus on this technical point, and dodge making a
broad ruling,” said Tabb, who is an editor of Bloomberg Law: Bankruptcy Treatise.

Effect of Scalia's Absence

Tabb said that he expects “the more conservative Justices, especially Thomas, and Alito, to side with the creditor [Husky] for
sure.”

“Justice Scalia's death hurts the creditor,” Tabb said. “Now the debtor only needs four votes to win, since the Fifth Circuit
below held in the debtor's favor, and a 4–4 tie upholds that ruling; of course, that would leave the state of the law unsettled,”
he said.

“If Justices Breyer, Ginsburg, and Kagan hold for the debtor, which I really think they will, the debtor only needs one of
Kennedy, Roberts, or Sotomayor to win,” Tabb said. “I'd expect Breyer, Ginsburg, and Kagan to side with the debtor; and
Kennedy, Roberts, and Sotomayor are hard to predict,” he said.

Fraudulent Transfers?

The case arises out of a Chapter 7 bankruptcy filed by Ritz. In a Chapter 7 case, nonexempt assets are liquidated and the
proceeds are distributed to creditors. Before filing for bankruptcy, Ritz was a director and partial owner of Chrysalis, a circuit
board manufacturer.

From 2003 through 2007, the petitioner Husky sold and delivered electronic device components to Chrysalis. Chrysalis failed
to pay Husky for some of the goods delivered, resulting in an unsecured debt of about $164,000.

While some of that debt was outstanding, Ritz transferred a substantial amount of funds from Chrysalis to several other
entities that he controlled. Husky sued Ritz in Texas state court to hold him personally liable for the company's debt. After Ritz
filed for bankruptcy protection, Husky initiated a proceeding to have Ritz's debt declared non-dischargeable because
Chrysalis had not received any reasonably equivalent value for the funds transferred to Ritz's companies.

No Fraudulent Misrepresentation

The bankruptcy court found that Husky had not proven “actual fraud” because there was no fraudulent misrepresentation to
Husky. The bankruptcy court encouraged Husky to appeal its decision, according to the petitioner's brief filed with the court,
saying that “what Mr. Ritz did should not be allowed.”

The district court affirmed, agreeing that actual fraud requires a misrepresentation under Section 523(a)(2)(A). The district
court noted, however, that Texas law doesn't require a misrepresentation. Thus, under Section 523(a)(2)(A), Ritz's debt to
Husky was dischargeable in bankruptcy.

The Fifth Circuit affirmed, concluding that a false representation by the debtor is a “necessary prerequisite for a showing of
actual fraud under Section 523(a)(2)(A). In reaching its decision, the Fifth Circuit relied on Field v. Mans , 516 U.S. 59 (1995),
which the Supreme Court said “appeared to assume that a false representation is necessary to establish ‘actual fraud.'”

Section Includes Intentional Fraud
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In its brief filed with the court, the petitioner, Husky, argued that the common-law meaning of actual fraud, the statutory
structure and history of Section 523(a)(2)(A), and the policies underlying the Bankruptcy Code all point to the fact that “[a]ctual
fraud includes a transferee's participation in a conveyance that he knows is intended to defraud creditors.”

Congress added the term “actual fraud” to Section 523(a)(2)(A) in 1978. Before the amendment, that section already barred
the discharge of debts arising from all manner of “intentional misrepresentations,” the petitioner's brief states. According to the
petitioner, Congress didn't add “actual fraud” to Section 523(a)(2)(a) merely to repeat its preexisting scope. Congress's
amendment must mean that “actual fraud” refers to any intentional fraud, the petitioner argued.

According to the petitioner, interpreting actual fraud to require a misrepresentation would make Congress's 1978 amendment
“superfluous.” Congress added “actual fraud” as a third category of wrongdoing for which debts are nondischargeable, the
petitioner contended. Because the pre-amendment discharge bar already applied to debts arising from false pretenses and
false representations, the addition of “actual fraud” must cover something other than that the discharge bar didn't cover
before, the petitioner argued.

Debtor Must Make Misrepresentation

In the respondent's brief, Ritz argued that Section 523(a)(2)(A) applies only when the debtor made a misrepresentation on
which that creditor relied. That didn't happen in this case, he argued. The respondent didn't make any misrepresentations to
the petitioner or induce it to part with anything, he argued.

According to Ritz, Congress included that extra term “actual fraud” to narrow the scope of the exception, not to expand it as
the petitioner is seeking. “Congress used the term ‘actual fraud' in section 523(a)(2)(A): to confine the exception to intentional,
not ‘implied' or ‘constructive,' fraud,” the respondent argued in his brief.

Ritz also pointed out that neither the making nor the receipt of fraudulent conveyances is covered by Section 523(a)(2)(A).
Section 523(a)(2)(A) is confined to debts that “follow[] a transfer of value or extension of credit induced by falsity or fraud,” Ritz
stated in his brief.

Amicus Briefs Split on Issue

There are six amicus curiae briefs filed in the case, with three in support of the petitioner and three in support of the
respondent. The U.S., as the largest creditor in the nation, argued in its brief in support of the petitioner, and has been given
permission by the court to participate in oral argument.

The U.S. arguing on behalf of the petitioner, “helps creditors a lot, since the U.S. favors the pro-creditor approach of the
Seventh Circuit that a representation is not required,” Tabb said.

According to the U.S.'s brief, by the time Congress enacted the Bankruptcy Code in 1978, it was well established that the term
“actual fraud” “encompassed schemes that do not employ a false representation, including fraudulent-transfer schemes.”
“Dishonest transfers used to hinder or defeat creditors' efforts to collect debts from the transferor have long been viewed as a
species of ‘actual fraud,” the U.S. stated.

The Bankruptcy Code's bar to discharge of a debt for money or property obtained by “actual fraud” encompasses debts for
money or property that was obtained through intentionally fraudulent schemes that don't involve a false statement or false
representation, the U.S. contended in its brief. According to the U.S., “the Code's ‘fresh start' policy has much less salience
when the obligation at issue arises from a debtor's dishonest conduct.”

Shay Dvoretzky of Jones Day, Washington, D.C., represents the petitioner Husky International Electronics, Inc.; Erin E.
Murphy of Bancroft PLLC, Washington, D.C., represents the respondent Daniel Lee Ritz, Jr.; Donald B. Verrilli, Jr., Solicitor
General of the U.S. Department of Justice, Washington, D.C., represents the U.S.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
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Exceptions to Discharge

High Court Will Hear Bankruptcy Fraud Case
BNA Snapshot

Husky Int'l Elecs., Inc. v. Ritz (In re Ritz) , U.S., No. 15-00145, cert. granted11/6/15

New Development: Supreme Court will hear case on what constitutes “actual fraud” under the Bankruptcy Code.

Takeaway: Court will resolve split that pits Fifth Circuit against First and Seventh Circuits.

By Stephanie Cumings

Nov. 6 — The U.S. Supreme Court agreed to hear its first bankruptcy case of the October 2015
term and will decide whether or not “actual fraud” under the Bankruptcy Code require s a false
representation ( Husky Int'l Elecs., Inc. v. Ritz (In re Ritz) , U.S., No. 15-00145, cert.
granted11/6/15).

The appeal comes out of the Fifth Circuit, where the circuit court held that barring the discharge
of a debt for “actual fraud” requires a false representation by the debtor.

This ruling was at odds with a Seventh Circuit case from 2000 which held that fraudulent conduct can be enough to constitute
“actual fraud” even if no false representation is made. Shortly after the Fifth Circuit's decision, the First Circuit also weighed in
on this issue and adopted the Seventh Circuit's approach.

Fraudulent Transfers?

The debtor in this case transferred a substantial amount of funds from a manufacturing company to several other entities that
he controlled for less than “reasonably equivalent value.” Creditor Husky International Electronics, Inc. sued to have the debt it
was owed declared non-dischargeable.

Husky argued that its debt was non-dischargeable under Section 523(a)(2)(A) of the Bankruptcy Code, which excepts debts
from discharge for “false pretenses, a false representation, or actual fraud.” Husky argued that a misrepresentation wasn't
necessary to trigger “actual fraud,” relying on McClellan v. Cantrell , 217 F.3d 890 (7th Cir.2000) (12 BBLR 685, 7/20/00).

Conflict With Supreme Court Case

But the Fifth Circuit held that Husky's approach would conflict with Field v. Mans , 516 U.S. 59 (1995), which addressed the
level of reliance a creditor must demonstrate to satisfy Section 523(a)(2)(A) (27 BBLR 809, 6/4/15).

“Although not directly addressing the issue, the [Supreme Court] throughout its opinion in Field appeared to assume that a
false representation is necessary to establish ‘actual fraud,'” the Fifth Circuit said. “.... Moreover, at bottom, the [c]ourt in Field
made clear that the meaning of ‘actual fraud' depends on the 1978 common law meaning of the term. Husky has pointed to no
authority, and we are not aware of any, suggesting that the common law meaning of ‘actual fraud' at that time encompassed
fraudulent transfers of the type at issue here.”

The Fifth Circuit added that a different section of the Bankruptcy Code, Section 727(a)(2), covers fraudulent transfers and the
court said that it would be “odd, at the very least, for Congress to have intended that the ‘actual fraud' provision cover
fraudulent transfers, when there is another provision directly addressing such transfers.” Husky didn't raise the fraudulent
transfer provision in the lower courts.
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First Circuit Enters the Fray

Less than two months after the Fifth Circuit handed down its decision, the First Circuit addressed the same issue but ended
up siding with the Seventh Circuit's approach (27 BBLR 953, 7/9/15).

The First Circuit found that the “common law concept of fraud” requires looking “beyond fraudulent misrepresentation to at
least include fraudulent conveyances.” The court concluded that “actual fraud” includes fraudulent transfers intended to hinder
creditors.

Husky is being represented by Shay Dvoretzky of Jones Day, Washington.

The debtor is being represented by Erin E. Murphy of Bancroft PLLC, Washington.

To contact the reporter on this story: Stephanie Cumings in Washington at sacree@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
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Exceptions to Discharge

5th Cir. Weighs in on ‘Actual Fraud,' Splitting From 7th Cir. Over
Requirements

BNA Snapshot

Husky Int'l Elecs., Inc. v. Ritz (In re Ritz) , 2015 BL 162947, 5th Cir., No. 14-20526, 5/22/15

Holding: “Actual fraud” under Bankruptcy Code Section 523(a)(2)(A) requires a misrepresentation.

Takeaway: Court diverges from Seventh Circuit approach, which says that fraudulent actions without a false representation can
constitute “actual fraud.”

By Stephanie Cumings

May 28 — A creditor must show that there was a false representation made by the debtor to
prevent a debt from being discharged in bankruptcy due to “actual fraud,” the Fifth Circuit held (
Husky Int'l Elecs., Inc. v. Ritz (In re Ritz) , 2015 BL 162947, 5th Cir., No. 14-20526, 5/22/15).

The court rejected the approach of the Seventh Circuit, which has held that fraudulent transfers
can constitute “actual fraud” in cases of fraudulent conduct, but where no actual
misrepresentation was made.

The Fifth Circuit viewed this rule as conflicting with U.S. Supreme Court precedent, namely Field v. Mans, which it said
“appeared to assume that a false representation is necessary to establish ‘actual fraud.' ”

Notably, while the creditor in this case argued that the Sixth and Tenth circuits have adopted the Seventh Circuit's view on the
issue, the court said in a footnote that, while “bankruptcy appellate panels in those circuits have adopted” similar reasoning,
“no circuit court has done so.”

Further, other “bankruptcy courts have explicitly rejected” the Seventh Circuit's approach, including in the District of Rhode
Island, the District of Massachusetts and the Eastern District of Virginia.

Fraudulent Transfers

Debtor Daniel Ritz, Jr., transferred a substantial amount of funds from a manufacturing company to several other entities that
he controlled. One of the manufacturing company's creditors, Husky International Electronics, Inc., sued Ritz to hold him
personally liable for the company's debt.

After Ritz filed for bankruptcy protection, Husky initiated a proceeding to have its debt declared non-dischargeable because
the manufacturing company had not received any reasonably equivalent value for the funds transferred to Ritz's companies.

The bankruptcy court found that Husky had not proven “actual fraud” because there was no fraudulent misrepresentation. The
district court affirmed, agreeing that actual fraud requires a misrepresentation.

Misrepresentation a Necessary Trigger?

On appeal to the Fifth Circuit, Husky argued that the debt was non-dischargeable under Section 523(a)(2)(A) or (a)(6) of the
Bankruptcy Code. The former excepts debts from discharge for “false pretenses, a false representation, or actual fraud.”
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Husky argued that a misrepresentation wasn't necessary to trigger “actual fraud,” relying on McClellan v. Cantrell , 217 F.3d
890 (7th Cir.2000).

A divided panel of the Seventh Circuit held in McClellan that misrepresentation “is not the only form that fraud can take or the
only form that makes a debt nondischargeable[.]” The Seventh Circuit concluded that a transfer made by a debtor with the
intent to hinder a creditor constituted actual fraud.

No Other Circuit

Noting that no other circuit has adopted this view, the Fifth Circuit rejected it as well. The court said this approach conflicts
with Field v. Mans , 516 U.S. 59 (1995), which addressed the level of reliance a creditor must demonstrate to satisfy Section
523(a)(2)(A).

“Although not directly addressing the issue, the [supreme court] throughout its opinion in Field appeared to assume that a
false representation is necessary to establish ‘actual fraud,'” the Fifth Circuit said. “.... Moreover, at bottom, the [c]ourt in Field
made clear that the meaning of ‘actual fraud' depends on the 1978 common law meaning of the term. Husky has pointed to no
authority, and we are not aware of any, suggesting that the common law meaning of ‘actual fraud' at that time encompassed
fraudulent transfers of the type at issue here.”

Separate Provision for Fraudulent Transfers

The court also cited its own precedent, in which the Fifth Circuit has previously held that “actual fraud” requires a
misrepresentation. The court noted that a separate provision, Section 7272(a)(2), excepts fraudulent transfers from discharge.

“It would appear odd, at the very least, for Congress to have intended that the ‘actual fraud' provision cover fraudulent
transfers, when there is another provision directly addressing such transfers,” the court said.

Finally, the court also affirmed that the debt was not dischargeable under Section 526(a)(6) due to “willful and malicious
injury.” The court noted that Husky had presented no evidence or testimony on this issue, and so there was “scant evidence in
the record indicating either that Ritz made these transfers with the intent to harm Husky, or that harm to Husky was
substantially certain due to Ritz's actions.”

To contact the reporter on this story: Stephanie Cumings in Washington at sacree@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text at: http://www.bloomberglaw.com/public/document/Husky_Intl_Elecs_Inc_v_Ritz_In_re_Ritz_No_1420526_2015_BL_1
62947_
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Exceptions to Discharge

Creditor Fails to Prove Fraud; Debt Not Excepted From Discharge
BNA Snapshot

Husky Int'l Elecs., Inc. v. Ritz (In re Ritz), 2014 BL 200352, S.D. Tex., No. 4:11-cv-03020, 07/14/14

By Diane Davis

July 25 — A bankruptcy court did not err in concluding that a creditor could not prevail in
obtaining an exemption from discharge under Bankruptcy Code Section 523(a)(2)(A) because
the creditor failed to prove a fraudulent misrepresentation by the debtor that the creditor relied
upon, the U.S. District Court for the Southern District of Texas held July 14 ( Husky Int'l Elecs.,
Inc. v. Ritz (In re Ritz), 2014 BL 200352, S.D. Tex., No. 4:11-cv-03020, 7/14/14).

Affirming the judgment of the bankruptcy court, Judge Melinda Harmon concluded that since
there was no representation involved in this adversary proceeding, creditor Husky International Electronics, Inc., failed to
prevail under Section 523(a)(2)(A) to overturn the discharge of Chrysalis Manufacturing Corp.'s debt to Husky.

The court also found that Husky failed to introduce any exhibits, testimony, or briefing to support the Section 523(a)(6)
dischargeability exception for willful and malicious injury by the debtor to another entity or to the property of another entity.
Debtor Daniel Lee Ritz, Jr., a director and shareholder of Chrysalis, merely failed to honor a contractual obligation to pay for
goods or services provided by an unsecured trade creditor, the court said.

Further, Husky did not have a clearly valid claim, lien, right, interest, or privilege to the monies transferred out of Chrysalis, the
court said. “A breach of contract suit that is an unsecured debt is dischargeable in bankruptcy,” the court said.

Involuntary Chapter 11 Petition

Husky sold electronic device components to Chrysalis, a manufacturer of electronic circuit boards, from 2003 to 2007 for
$163,999. Chrysalis failed to pay Husky. Husky sued Chrysalis asserting that Ritz was personally liable under Texas Business
Organizations Code § 21.223(b) for Chrysalis's corporate debt to Husky. Later that year, Ritz filed an involuntary Chapter 11
petition.

Subsequently, Husky filed an adversary proceeding objecting to the discharge of that corporate debt under Sections
523(a)(2), (a)(4), and (a)(6).

Company Insolvent

The bankruptcy court determined that at all relevant times, Ritz had financial control of Chrysalis, was a director of Chrysalis,
owned a minimum of 30 percent of the company's common stock, was not paying its bills as they came in, and Chrysalis's
debts were greater than all of its assets at fair valuation. According to the court, Chrysalis qualified as insolvent under Texas
Business & Commerce Code § 24.003(a) and (b).

The bankruptcy court found that Ritz caused the insolvent Chrysalis to transfer funds to entities owned and controlled by Ritz,
resulting in Husky's damages of $163,999. Further, Chrysalis did not receive a reasonably equivalent value in exchange for
the transfers, the court said.

No Damages for Fraud
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The bankruptcy court held that “actual fraud” under Texas Business Organizations Code § 21.223(b) can only be fraud by
misrepresentation. While the court found Ritz to be a witness with virtually no credibility who drained Chrysalis of a lot of
money, he made no representations to Husky and, thus, Husky could not recover its damages for fraud.

On appeal, Husky contended that the Ritz-directed transfers of $1.2 million from Chrysalis to Ritz-controlled entities for his
direct personal benefit were fraudulent transfers under the Texas Uniform Fraudulent Transfer Act. According to Husky, the
bankruptcy court erred in holding that actual fraud is limited to fraud by misrepresentation.

Can't Bar Discharge of Debt

The appeals court concluded that there was no representation involved. Thus, the remaining issue was whether fraudulent
transfers under Tex. Bus. & Commerce Code § 24.005 would qualify as “actual fraud” within the meaning of Texas Business
Organizations Code § 21.223(b).

The appeals court determined that while the fraudulent transfer without a representation may qualify as actual fraud under
§22.223(b)(1) to pierce the corporate veil, it cannot meet the requirement under Section 523(a)(2)(A) to bar the discharge of
the debt, which provides that a debtor may not be discharged for money to the extent that it was obtained by “false pretenses,
a false representation, or actual fraud.”

Actions Not ‘Willful,' ‘Malicious.'

The court also found that Husky failed to prove that the injury was “willful” and “malicious” as required under Section
523(a)(6). The Fifth Circuit has interpreted “willful” and “malicious” as “either an objective substantial certainty of harm or a
subjective motive to cause harm,” the court said.

There is no case law, the court said, “where an unsecured creditor … has obtained a judgment for nondischargeability under
Section 523(a)(6) where the debtor has simply failed to honor a contractual obligation to pay for the goods or services
provided by that creditor.”

William David Weber of Weber Law Firm, P.C., represented debtor Daniel Lee Ritz, Jr.; Jeffrey Lee Dorrell of Hanzen LaPorte
LLP represented appellant/creditor Husky International Electronics, Inc.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
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Confirmation of Plan

Del. Bankruptcy Court Rejects Two Competing Plans for Tribune
Company to Exit Ch. 11

BNA Snapshot

In re Tribune Company,  Bankr. D. Del., No. 08-13141 (KJC), order rejecting two competing plans 10/31/11 

Key Holding: The U.S. Bankruptcy Court for the District of Delaware concluded that neither of two competing Chapter 11 plans
offered to end Tribune Company's three-year stay in bankruptcy meet the requirements of Bankruptcy Code Section 1129 for
confirmation.

Next Steps: A confirmable plan must be resubmitted to the bankruptcy court. The bankruptcy court warned that it may consider
appointing a Chapter 11 trustee.

By Diane Davis

The U.S. Bankruptcy Court for the District of Delaware Oct. 31 concluded that neither of two
competing Chapter 11 plans offered to end Tribune Company's three-year stay in bankruptcy
meet the requirements of Bankruptcy Code Section 1129 for confirmation ( In re Tribune
Company, Bankr. D. Del., No. 08-13141 (KJC), order rejecting two competing plans 10/31/11).

Explaining his reasoning in a 126-page opinion, Judge Kevin J. Carey found that neither the
Company plan nor the Noteholder plan is confirmable. “I am uncertain, at this point, what steps

the Debtors or other parties may take as a consequence of this decision,” he said.

The main difference between the two competing plans is the treatment of the 2007 leveraged buyout (LBO) of Tribune, the
court said.

Although both plans claim to allow the debtors to reorganize, the court determined that the company plan better supports this
goal “by resolving significant claims and providing the Debtors with more certainty regarding preservation of estate value and
a better foundation for revitalizing business operations.” The company plan is feasible, he said, and settlement of claims in the
company plan treats creditors fairly. In addition, the overwhelming majority of creditors made their preference for the company
plan over the Noteholder plan known through the voting results, the court added.

According to the court, if both sets of plan proponents addressed only the flaws in their respective plans and both returned
confirmable plans, with similar voting results, the company plan would survive the “crucible of § 1129(c).” Noting that the
debtors must promptly find “an exit door to this chapter 11 proceeding,” the court warned that “if a viable exit strategy does not
present itself with alacrity, and despite any disruption to management, as well as the added cost and delay this might
inevitably occasion, the Court intends to consider, on its own motion, whether a chapter 11 trustee should be appointed”
under Section 1104.

The court scheduled a Nov. 22 status hearing.

Chapter 11 Filing

Tribune Company indirectly or indirectly owns all or substantially all of the equity in 128 subsidiaries (the Tribune Entities), of
which 110 are debtors. The Tribune Entities are a leading media and entertaining conglomerate divided into two primary
industry segments: the publishing segment, and the broadcasting segment. The publishing segment accounted for 70 percent
of the Tribune Entities and includes operation of eight major-market daily newspapers, including The Los Angeles Times,
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Chicago Tribune, South Florida Sun-Sentinel, Orlando Sentinel, The Sun, Hartford Courant, The Morning Call, and The Daily
Press. The broadcasting segment accounted for 30 percent of the Tribune Entities and includes 23 television stations in 19
markets.

Tribune Company and 110 affiliates filed for Chapter 11 protection Dec. 8, 2008, to restructure its debt obligations (20 BBLR
1446, 12/11/08). In its petition, the debtors listed total assets of $7,604,195,000, and total debts of $12,972,541,148.

Two Competing Plans

The court considered two competing Chapter 11 plans: one proposed jointly by the debtors, the Official Committee of
Unsecured Creditors, and certain senior lenders (the DCL plan), and one proposed jointly by the holders of certain bonds that
were issued prior to the 2007 LBO (the Noteholder plan).

The main source of contention arises from DCL plan's proposed settlement of certain LBO-related causes of action with the
senior lenders and the bridge lenders, who loaned more than $10 billion to Tribune in connection with the 2007 LBO of
Tribune. The Noteholder plan proponents argued that the DCL plan's proposed settlement is unreasonable considering the
value of those LBO-related causes of action, which if successful, could provide substantial recoveries to pre-LBO noteholders.

In contrast, the Noteholder plan preserves all of the LBO-related causes of action and creates two trusts to prosecute
“vigorously” those claims post-confirmation. The DCL plan proponents argued that the Noteholder plan has fundamental flaws
that prevent confirmation under Section 1129(a), and is not in the best interests of creditors because it provides minimal
distributions now, with a possibility of increased future distributions to creditors only after “protracted and risky litigation.”

DCL plan proponents also contended that the Noteholder plan purports to be a plan of reorganization, but is not focused on
the successful reorganization and advancement of the ongoing operations of the reorganized debtors.

2007 LBO Transaction

As of April 1, 2007, and prior to the LBO, Tribune had indebtedness of approximately $4.983 billion, consisting of senior notes,
exchangeable subordinated debenture notes, 2006 credit agreement, 2006 bridge agreement, property financing obligation,
interest rate swap, and other notes and obligations.

Based on the report of the Special Committee overseeing the process, the Tribune's board of directors approved a series of
transactions with a newly formed Tribune Employee Stock Ownership Plan (ESOP), EGI-TRB LLC, wholly owned by Sam
Investment Trust for the benefit of Samuel Zell and his family. The LBO transaction was consummated in two principal steps
referred to as “Step One” and “Step Two.”

In Step One, the newly formed ESOP purchased 8,928,571 shares of Tribune common stock at $28 per share. The Zell Entity
made an initial investment of $250 million in Tribune in exchange for 1,470,588 shares of Tribune's common stock at a price
of $34 per share and an unsecured subordinated exchangeable promissory note of Tribune in the principal amount of $200
million. Tribune then commenced a cash tender offer to repurchase 52 percent of its outstanding stock. To finance the tender
offer, Tribune entered into a $8.028 billion senior secured credit agreement.

In Step Two, consummated in December 2007, Tribune merged with a Delaware corporation wholly owned by the ESOP, with
Tribune surviving the merger. Upon completion of the merger, all issued and outstanding shares of Tribune's common stock
were cancelled and Tribune became wholly owned by the ESOP.

As of the petition date, Tribune's pre-LBO indebtedness and LBO indebtedness totaled approximately $12.706 billion in
principal.

Examiner's Report

On May 10, 2010, the court appointed an Examiner, Kenneth N. Klee. The Examiner filed a report July 26, 2010, with the
results of his investigation and finding reasonable evidence that senior managers acted dishonestly during the latter half of the
transaction and took actions intended to “hinder, delay, or defraud creditors” (22 BBLR 1009, 7/29/10). Klee did not reach
definitive conclusions regarding the issues considered in the report, but suggested a range of potential outcomes.

After the Examiner's report was filed and the settlement in April 2010 plan was abandoned, the parties continued to negotiate,
but failed to reach any consensus. On Sept. 1, 2010, the court appointed Judge Kevin Gross of the U.S. Bankruptcy Court for
the District of Delaware as mediator to conduct non-binding mediation concerning the terms of a plan of reorganization.
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Ultimately, three competing plans were distributed for solicitation and voting. The bridge plan was later withdrawn, leaving
these two competing plans. Mediation meetings between the DCL plan proponents and the Noteholder plan proponents were
unsuccessful, and on March 7, 2011, the confirmation hearing began.

Valuation

The DCL plan proponents, through their experts, contended that the debtors' total distributable value is between $6.3 billion
and $7.1 billion, with a mid-point of $6.75 billion. The Noteholder plan proponents, through their experts, contended that the
debtors' total enterprise value is between $7.912 billion and $8.669 billion, with a mid-point of $8.291 billion. According to the
court, this leaves a “staggering chasm—measured by the distance between the competing valuation mid-points—of $1.589
billion.”

After hearing testimony from competing experts, the court concluded that the debtors' distributable value is $7.019 billion.

Fails to Meet § 1129 Requirements

Ultimately, the court concluded that the DCL plan does not meet the requirements for confirmation under Section 1129
because:

• the DCL plan has not been accepted by at least one impaired class for each debtor as required by Section 1129(a)(10);

• the debtors' release in the DCL plan is too broad to be fair and equitable—the parties granting the release should be
limited to the debtors;

• the exculpation provision in the plan is too broad and must be limited to estate fiduciaries; and

• the DCL plan does not comply with Section 510(b) by unfairly applying subordination provisions of the Phones notes to
all “Other Parent Claims” and to the distribution of proceeds of Chapter 5 causes of action by the litigation trust.

Noteholder's Plan Not Confirmable

The court also concluded that the Noteholder's plan does not meet the requirements for confirmation under Section 1129.
According to the court, the Noteholder plan has not been accepted by at least one impaired class for each debtor as required
by Section 1129(a)(10). In addition, the court determined that the non-consensual release of the non-debtor guarantors is
improper, and the Noteholder plan unfairly discriminates in its treatment of the senior lenders. Finally, the court found that the
Noteholder's plan's modified implementation of the Intercompany Settlement Agreement is not adequately explained to be
considered fair or reasonable.

Considered Voting Results

Since neither the DCL plan nor the Noteholder plan is confirmable, the court addressed Section 1129(c) considerations to
avoid “wasteful efforts by the parties.” Section 1129(c), the court explained, provides that “[i]f the requirements of subsections
(a) and (b) of this section [1129] are met with respect to more than one plan, the court shall consider the preferences of the
creditors and equity security holders in determining which plan to confirm.”

The voting results revealed that “creditors overwhelmingly prefer the DCL Plan over the Noteholder Plan,” the court said. Out
of 128 classes of claims in which creditors actually voted, 125 classes (97.66 percent) voted to accept the DCL plan, the court
noted.

Further, the court found that the DCL plan better supports the debtors' plan to reorganize by resolving significant claims and
providing the debtors with more certainty regarding preservation of estate value and a better foundation for revitalizing
business operations. The DCL plan is feasible, the court concluded, and the settlement of claims treats creditors fairly.

Del. Bankruptcy Court Rejects Two Competing Plans for Tribune Company to Exit Ch. 11, Bankruptcy Law Reporter (BNA)
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Financial Institutions

Court Rejects WaMu's Reorganization Plan; Cites Deficiencies Which
Must Be Corrected

Washington Mutual Inc.'s sixth amended joint plan of reorganization, which was opposed by
several creditors including the U.S. Trustee, was rejected by the U.S. Bankruptcy Court for the
District of Delaware Jan. 7 due to several deficiencies ( In re Washington Mutual Inc., Bankr. D.
Del., No. 08-12229(MFW), confirmation denied 1/7/11).

In a 109-page opinion in conjunction with an order denying confirmation of the plan, Judge Mary
F. Walrath stated that while the incorporation of the global settlement was fair, the plan is not
confirmable until the correction of certain deficiencies.

Events Leading to Chapter 11

WaMu “was the nation's largest savings and loan association … holding $188.3 billion in deposits,” according to court
documents. In 2007, revenues and earnings began to decrease and by September 2008, WaMu's credit ratings had
significantly lowered. Within 10 days of Sept. 15, 2008, over $16 billion in deposits were withdrawn.

On Sept. 25, 2008, the FDIC was appointed as WaMu's receiver, “mark[ing] the largest bank failure in the nation's history,”
and sold substantially all of WaMu's assets.

On Sept. 26, 2008, Washington Mutual Inc. filed for Chapter 11 protection (20 BBLR 1144, 10/2/08) and several disputes
arose regarding ownership of assets. On March 12, 2010, the parties reached a settlement regarding the assets and
incorporated the settlement into the plan. The court appointed an examiner to investigate the claims covered in the settlement
and other claims the estate may have had.

The examiner's report was filed Nov. 1, 2010, and the plan confirmation hearing was held from Dec. 2-7, 2010.

Plan Provided for Payment in Full

Under the plan as proposed, supporters argued that $7.5 billion would be available for distribution and confirmation would
result in payment in full of all claims, except the lowest class of creditors who would receive 74 percent of their claims plus the
option to participate in a stock offering of the reorganized WaMu.

Opponents of the plan argued that the settlement was unreasonable because it released claims of the estate for no value and
was entered into before the examiner investigated the claims.

Settlement Reasonable

The court reviewed the claims against the various assets to determine whether the settlement was reasonable. The court
concluded that WaMu could not have received a judgment better than the agreed to settlement had WaMu continued litigation
regarding the deposit accounts, the trust preferred securities, and several other claims. Similarly, the court found that WaMu
was unlikely to receive a better result if it continued litigation regarding a disputed tax refund and the shares in another
company, among other claims.

In finding that the settlement was reasonable, the court found that the difficulty in collecting on all of the claims, the
complexity, expense, and delay that litigation would create, and the interests of the creditors supported approval of the
settlement. The court also concluded that the settlement satisfied the “best interest of creditors test.”

Releases ‘Overly Broad,’ ‘Unnecessary.’

Court Rejects WaMu's Reorganization Plan; Cites Deficiencies Which Must Be Corrected, Bankruptcy Law Reporter (BNA)
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While the court found that the releases granted to the FDIC and WaMu were reasonable, the court declined to approve
releases granted to other parties, including the creditors' committee and settlement noteholders and related parties.

The court concluded that the releases provided to these parties under the settlement were inappropriate because the parties
have not contributed anything of value to the plan or “provide[d] an extraordinary service that would constitute a substantial
contribution to the Plan or case.” Additionally, the court found that the noteholders' release was unwarranted due to
allegations that the noteholders “used their position in the negotiations to gain non-public information about the [WaMu] which
permitted them to trade in [WaMu's] debt.” Furthermore, the court concluded that the related parties' release was
“unnecessary, duplicative or” in excess of what the parties were entitled to receive. The court also found that the definition of
“released claims” was overly broad and “could cause the release of claims beyond what is permissible.”

Exculpation Clause Overbroad

The court also declined to approve the exculpation clause in the settlement, which granted a full release to the parties,
including related parties, for actions taken during the bankruptcy case, because the clause was overbroad. The court
concluded that the “exculpation clause must carve out any claims related to [a particular creditor] until the merits of those
claims are resolved.”

Third Party Release Outside of Court's Power

The court also required that any clauses granting a third party release of a non-debtor must be modified because the court
“does not have the power to grant a third party release to a non-debtor.” Furthermore, any third party release can only be
effective “with respect to those who affirmatively consent to it by voting in favor of the Plan and not opting out of the third party
releases,” the court said.

The court stated that there was an additional problem with the third party releases, in that they were not clear as to whom they
applied, and required clarification before confirmation of the plan.

Inconsistent Modifications

The court also found that modifications made to the plan were “internally inconsistent and potentially ineffective.” The court
required WaMu to correct the inconsistencies before the plan confirmation because it would not be “sufficient to rely on the
Confirmation Order to remedy deficiencies in the Plan or to deal with all the inconsistencies.”

Plan Unfair to Some Impaired Claimants

The court found that the plan discriminated against impaired claimants holding claims under a threshold amount because they
were precluded from participating in the rights offering for stock in the reorganized WaMu. Supporters of the plan argued that
the rights offering had no value because it did not provide for a discount of the purchase price of the stock. The court
disagreed and required that the plan be modified to allow all impaired claimholders to participate in the offering.

No Lack of Good Faith

Some creditors objected to confirmation of the plan based on a lack of good faith because the equity committee was not
allowed to participate in the plan negotiations. The court found that the opponents failed to provide evidence of a lack of good
faith and inability to obtain a greater recovery in the settlement was not bad faith.

Equity Interests Must Be Protected

The equity committee objected to confirmation because there was no provision for its continued existence in the plan. The
equity committee requested a supervisory role because “any distribution to preferred shareholders depends on what the
Liquidating Trustee can recover.” The court agreed that the equity committee should have a role to protect the shareholders'
interests and suggested “that there should be some mechanism for replacement of the Liquidating Trustee by the
beneficiaries of the Trust.”

The court found that the provision of the plan providing that fees will be paid to the indenture trustees, settlement noteholders,
and liquidating trustee without notice or approval of the court violated Bankruptcy Code Section 1129(a)(4). The court required
that the plan “provide that such fees are to be approved by the Court as reasonable before they are paid.”
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Weil, Gotshal & Manges, New York, and Richards, Layton & Finger, Wilmington, Del., Elliott Greenleaf, Wilmington, Del., and
Quinn Emanuel Urquhart & Sullivan LLP, New York represent the debtors.

By Chantelle D. McClamb
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March 19, 2015

Power of Court

Bankruptcy Court Has Authority to Approve Non-Debtor Releases in
Debtor's Ch. 11 Plan

BNA Snapshot

SE Prop. Holdings, LLC v. Seaside Eng'g & Surveying, Inc. (In re Seaside Eng'g & Surveying, Inc.), 2015 BL 66279, 11th Cir., No.
14-11590, 3/12/15

Key Development: A bankruptcy court did not abuse its discretion in approving non-debtor releases or bar orders that allowed a
debtor through its proposed Chapter 11 reorganization plan to reorganize and continue operations as another entity with some of
the same principals involved, the Eleventh Circuit held.

Takeaway: The Eleventh Circuit agreed with the majority's view that Bankruptcy Code Section 105(a) provides authority for the
bankruptcy court to enter the bar order, especially where the bankruptcy court found that the bar order was fair and equitable.

By Diane Davis

March 17 — A bankruptcy court did not abuse its discretion in approving non-debtor releases or
bar orders that allowed a debtor through its proposed Chapter 11 reorganization plan to
reorganize and continue operations as another entity with some of the same principals involved,
the Eleventh Circuit held March 12 ( SE Prop. Holdings, LLC v. Seaside Eng'g & Surveying, Inc.
(In re Seaside Eng'g & Surveying, Inc.), 2015 BL 66279, 11th Cir., No. 14-11590, 3/12/15).

Affirming the judgment of the bankruptcy court, Judge Robert L. Anderson III of the U.S. Court
of Appeals for the Eleventh Circuit concluded that the non-debtor releases were fair and equitable and wholly necessary to
ensure that Gulf Atlantic, LLC, the entity under which the debtor Seaside Engineering & Surveying, Inc. proposed to
reorganize as and continue operations, could continue to operate as an entity. The non-debtor releases were a “valid tool to
halt the fight,” the court said.

Valuation of Debtor

The bankruptcy court did not err in its valuation of the company in considering the risk of losing key employees in selecting a
discount rate, the court said. Seaside's civil engineering and mapping operations rely upon human expertise, and its client
base relies upon established relationships, the court said. “The loss of key employees could equate to a complete
deterioration of Seaside's value,” the court said.

The court disagreed with the appellant Vision-Park Properties, LLC, that the bankruptcy court valued Seaside using a forced-
sale method. The bankruptcy court explicitly stated that the correct method of valuation of the debtor was as a going concern,
the Eleventh Circuit said.

Chapter 11 Filing

The debtor is a civil engineering and surveying firm that conducts forms of technical mapping. Seaside's principal
shareholders entered the real estate development business and formed wholly separate entities that borrowed money from
appellant Vision-Park Properties with personal guaranties from the principals. When the principals defaulted on loans, Vision
sued to recover amounts due under the guaranties.

All of the principals ended up filing for Chapter 7 protection and listed debtor Seaside stock as non-exempt personal property
in their schedules. Following the sale of one of the debtor's stock, Seaside filed for Chapter 11 protection.
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Going-Concern Analysis

Seaside proposed to reorganize and continue operations as the entity Gulf Atlantic, LLC. The bankruptcy court approved the
debtor's second amended reorganization plan over Vision's objection, valuing Seaside at $200,000.

The district court affirmed.

Vision objected to the bankruptcy court's valuation and to the composition of the reorganized entity under the reorganization
plan. According to Vision, the bankruptcy court improperly valued Seaside under a forced-sale analysis as opposed to a
going-concern analysis.

The Eleventh Circuit disagreed with Vision, noting that the bankruptcy court used the correct method of valuation of the debtor
that is a going concern. The bankruptcy court correctly considered future losses, which are necessary to a discounted cash
flow analysis, the court said.

Follows Majority View

The court said it agreed with the Seventh Circuit's majority view that Bankruptcy Code Section 105(a) provides authority for
the bankruptcy court to enter the bar order, where the settling defendant provided funds for the bankruptcy estate, but would
not have entered into the settlement in the absence of such bar order, and where the bankruptcy court found that the bar
order was fair and equitable.

The court noted that In re Munford , 97 F.3d 449 (11th Cir. 1996), is the controlling case here because it shows that the
Eleventh Circuit permits non-debtor releases at least under some circumstances. This case differs from Munford, the court
said, in that the releases in this case prevent claims against non-debtors that would undermine the operations of, and doom
the possibility of success for, the reorganized entity, Gulf.

The court applied the Dow Corning , 280 F.3d 648 (6th Cir. 2002), factors and concluded that the bankruptcy court's
considerable consideration of the case weighed heavily against any abuse of discretion.

No Bad Faith in Plan

The court also concluded that the reorganization plan was proposed in good faith in that it benefits more than just the Seaside
insiders. Seaside's non-shareholder employees will maintain their jobs, other creditors will receive compensation over time,
and the Corps. of Engineers will continue to receive engineering services. The plan falls “well within the purposes of the
Bankruptcy Code and is therefore proposed in good faith,” the court said. “Simply because one creditor is dissatisfied is
insufficient to show bad faith,” the court said.

Judge Beverly B. Martin and Judge Denise Cote of the U.S. District Court for the Southern District of New York, sitting by
designation, joined the opinion.

Richard M. Gaal of McDowell Knight Roedder & Sledge, LLC, Mobile, Ala., and Theodore R. Howell, Barron & Redding, PA,
Panama City, Fla., represented the plaintiff/appellant SE Property Holdings, LLC; Natasha Revell, Teresa Marie Dorr, and
Kenneth W. Revell of Zalkin Revell, PLLC, Santa Rosa Beach, Fla., represented defendant/appellee Seaside Engineering &
Surveying, Inc.; Charlene Goodwin, U.S. Department of Justice, Office of the Solicitor General, Washington, D.C.,
represented respondent Charlene Goodwin.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com
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Transportation

Genco Shipping & Trading Wins Approval Of Restructuring Plan After
Value Ruling

By Dawn McCarty and Erik Larson

July 2 — Genco Shipping & Trading Ltd., an operator of dry-bulk cargo ships, won approval of
its restructuring plan from a judge who sided with the company in a valuation dispute with
shareholders seeking bigger payouts ( In re Genco Shipping & Trading Ltd., Bankr. S.D.N.Y.,
No. 14-11108, plan confirmed 7/2/14).

Genco's claimed value of $1.36 billion to $1.44 billion, the cornerstone of its plan to exit Chapter
11 protection and shed about $1.2 billion in debt, was approved July 2 by U.S. Bankruptcy

Judge Sean Lane in Manhattan. Lane signed an order authorizing Genco to implement the plan it reached with most creditors
before filing for bankruptcy in April.

“The court agrees for the most part with the debtors' views on valuation and concludes that the equity holders are not entitled
to any recovery,” Lane wrote. “The court finds it telling that no equity holder, including large hedge funds on the equity
committee, has expressed any interest in investing its own money in a transaction involving the debtor.”

The valuation was opposed by shareholders Och-Ziff Capital Management Group and Aurelius Capital Partners LP. They
argued that Blackstone Advisory Partners LP, which advised Genco, made incorrect assumptions about the company and
industry to undercut some shareholders' distributions.

Genco argued its highest valuation was less than the $1.48 billion required to pay all creditors in full before holders of the
company's equity would get anything.

Shareholders who opposed the plan sought a valuation by Rothschild Inc., which held that Genco's actual value exceeded its
claims by $97 million to $467 million. While Blackstone based its valuation on asset value, Rothschild used what it said were
more realistic market conditions and projections, according to court filings.

Blackstone's projections didn't take into account that since 2008 more than $19 billion of private capital had been invested in
the maritime industry “by sophisticated, return- driven investors,” Rothschild argued.

“The deployment of capital conflicts with Blackstone's main thesis which drives its low valuation of Genco,” Neil Augustine,
Rothschild managing director, said in a June 20 court filing.

A glut of vessels has driven down rates and saddled operators with debt, said Erik Nikolai Stavseth, an Oslo-based analyst at
Arctic Securities ASA. The shipping fleet swelled 84 percent since 2008 while trade advanced 31 percent, according to
London-based Clarkson Plc, the world's largest shipbroker.

‘High Leverage.'

“They were all victims of the exuberance we saw in the shipping market in the mid- to late-2000s,” Stavseth said in an
interview before Genco's April 21 bankruptcy filing (26 BBLR 566, 4/24/14). “High leverage on expensive assets is what killed
them.”

Genco said the reorganization plan resulted from intense negotiations in a distressed market, with most creditors backing the
deal. In court papers, it called the objection by the official committee of equity holders “a lengthy tirade.”

The committee “attempts to dress up a garden variety valuation dispute with unsubstantiated allegations of foul play,” Genco
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said in a June 10 court filing.

Genco, which owns or operates vessels that transport iron ore, coal, grain, steel and other products worldwide, listed assets
of $2.4 billion and debt of $1.5 billion in its Chapter 11 petition, saying weakness in charter rates made it difficult for the
company to pay creditors.

Default Waived

Before the filing, Genco hired Blackstone to explore a debt restructuring. Lenders agreed to waive default after Genco missed
a $3.1 million interest payment on its convertible bond, according to a filing with the U.S. Securities and Exchange
Commission. Genco made the payment on March 20.

Genco's pre-bankruptcy agreement with a majority of lenders called for converting a 2007 credit line into about 81 percent of
the equity in the reorganized company. About $1.1 billion was outstanding on that loan on Sept. 30, according to data
compiled by Bloomberg.

The company's $125 million of convertible securities would be swapped for 8.4 percent of the equity, according to an April 3
SEC filing. Current equity holders would get seven-year warrants for a 6 percent stake.

To contact the reporters on this story: Dawn McCarty in Wilmington at dmccarty@bloomberg.net; Erik Larson in New York at
elarson4@bloomberg.net

To contact the editors responsible for this story: Andrew Dunn at adunn8@bloomberg.net

For More Information

The order confirming the plan is available at: http://www.bloomberglaw.com/public/document/Genco_Shipping__Trading_Limit
ed_Docket_No_114bk11108_Bankr_SDNY_A/4

©2014 Bloomberg L.P. All rights reserved. Used with permission.
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Automotive

Chassix Creditors Who Reject Plan Won't Be Trapped by Releases, Can
Opt In

By Sherri Toub

April 28 — Creditors of Chassix Inc. who reject the company's proposed Chapter 11 plan won't
automatically release claims against the company's officers, directors and owners ( In re
Chassix Inc. , Bankr. S.D.N.Y., No. 15-10578, disclosure statement approved4/24/15).

Given the “extraordinary scope” of the proposed releases of claims against owner Platinum
Equity Advisors LLC and other third parties, the official creditors' committee said the decision to
grant them should be affirmative and not a “trap for the unknowing.”

The plan should require creditors be given the opportunity to “opt in” to — rather than “opt out” of — the releases, the panel
said in an April 17 court filing.

Following a hearing to approve the adequacy of disclosure materials explaining the Chapter 11 plan, the manufacturer of iron
and aluminum chassis components made some changes to the voting mechanism and the disclosures.

According to the amended plan, a claimholder that rejects won't be giving releases unless it checks the “opt in” box on the
ballot indicating consent to granting them. Previously, creditors could have mistakenly thought that voting against the plan by
itself meant they automatically weren't giving releases, but that wasn't the case until the plan was revised.

Chassix said claimholders who accept the plan, don't vote, or submit an invalid ballot should automatically grant the releases,
according to the revised disclosures.

An order approving the disclosure statement was signed by a judge in Manhattan on April 24, meaning voting can begin. A
confirmation hearing to approve the plan is set for June 30, with objections due by June 19.

Chassix filed under Chapter 11 on March 12 with a plan already negotiated to reduce debt for borrowed money to $217 million
from $680 million by giving 97.5 percent of the new stock to holders of secured notes (27 BBLR 409, 3/19/15).

This would amount to a recovery of about 79.8 percent for secured noteholders owed $395 million, according to disclosures.

Holders of $158 million in unsecured notes are slated to get the other 2.5 percent of the new stock plus warrants to buy
another 5 percent. This translates to an 8.3 percent recovery.

Unsecured trade creditors owed $31 million will share in a guaranteed pot of $1 million. For those who continue selling goods
on credit, an additional $4 million will be available. Recovery for this class is approximated at 16.1 percent.

Other general unsecured creditors are expected to recover 5 percent, according to the disclosure statement. They will share
$2 million if they accept the plan.

For some of the unsecured classes, distributions are tied to plan approval, often called a “death trap.”

The company listed assets of $833 million against liabilities of $784 million as of Dec. 31. From 15 facilities, Chassix
generated $1.37 billion of revenue in 2014, throwing off $21.6 million in cash flow.

To contact the reporter on this story: Sherri Toub in New York at stoub@bloomberg.net
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To contact the editors responsible for this story: Andrew Dunn at adunn8@bloomberg.net

For More Information

The order approving the disclosure statement is available at: http://www.bloomberglaw.com/public/document/Chassix_Holding
s_Inc_et_al_Docket_No_115bk10578_Bankr_SDNY_Mar_12/1

©2015 Bloomberg L.P. All rights reserved. Used with permission
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Equitable Mootness

Tribune's Plan Makes Law on Equitable Mootness
By Bill Rochelle

Aug. 19 — The Tribune Co. reorganization plan, implemented at the very end of 2012, was
mostly upheld by the U.S. Court of Appeals for the Third Circuit in Philadelphia ( In re Tribune
Media Co. , 2015 BL 266683, 3d Cir., No. 14-3332, 8/19/15).

U.S. Circuit Judge Thomas Ambro wrote both the opinion for the three-judge appellate panel
and a separate concurrence for himself and one other judge. Taken together, they explain why
the judge-made doctrine of “equitable mootness” can properly forestall an appeal from an

approved bankruptcy reorganization plan, even if the lower court made a mistake.

The doctrine is used to reject appeals from plan-confirmation orders when upsetting a consummated reorganization would be
unfair to innocent third parties.

The Tribune appeals were brought by Aurelius Capital Management LP and indenture trustees for pre-LBO debt. In his Aug.
19 opinion, Ambro ruled that the main appeal by Aurelius was properly dismissed in district court as equitably moot.

But Ambro reversed the district court and reinstated the indenture trustees' appeal from part of the plan that gave $30 million
to another class of creditors (26 BBLR 861, 6/26/14). Ambro said it wouldn't be unfair if that class were forced to pay back the
$30 million, assuming it's eventually decided that the plan misapplied an agreement among the creditor classes.

Most of both Ambro opinions revolved around the Third Circuit's landmark 1996 Continental Airlines decision, which
recognized equitable mootness as properly applied in dismissing appeals when reorganization plans shouldn't be modified or
overturned on appeal. He said every circuit court has adopted the doctrine in some form.

On July 21, a different three-judge panel on the Third Circuit handed down a decision in the case of One2One
Communications, which also involved equitable mootness (27 BBLR 1013, 7/23/15). That panel held, in substance, that
equitable mootness can only be invoked in the largest and most complex Chapter 11 reorganizations.

One of the judges on the One2One panel wrote a 37-page concurring opinion that said the time has come to revoke the
doctrine, which she found “legally ungrounded and practically unadministrable.”

Equitable Mootness Good Law

Ambro politely but firmly used the Tribune case to explain why equitable mootness is good law that should be upheld.

Aurelius and the single judge in One2One argued that equitable mootness unconstitutionally insulates a decision by a
bankruptcy judge, who's not appointed for life, from review by a district judge, who is. Ambro said neither the notions of
personal rights nor separation of powers is infringed when district courts “decline to hear a quite constricted class of cases
seeking relief that would upend cases resolved and plans implemented.”

He said equitable mootness is proper to invoke in “those few situations where the practical harm caused by granting relief
would greatly outweigh the benefit.” If there were no such doctrine, Ambro opined that virtually no major Chapter 11
reorganization could ever be implemented until all appeals were finished.

On the facts of the Tribune case, Ambro said Aurelius couldn't overturn plan approval without upsetting the entire plan and
unraveling the settlement of fraudulent-transfer claims. That wouldn't be true of the indenture trustees' appeal, he said.
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Doctrine Protects Third Parties, Debtor

Ambro said equitable mootness protects third parties like investors and the reorganized company itself. Concerns about them
don't come into play when the appellate court would take something away from one class of creditors and give it to another.
That wouldn't have “damaging ripple effects beyond the classes that the redistribution immediately affects.”

The district judge had dismissed the indenture trustees' appeal because it would hurt unsophisticated creditors like trade
suppliers who relied on the confirmed plan. Nonetheless, it's “still not legally justifiable” if they got something to which they
weren't entitled.

He also said that paying back the entire $30 million isn't the only conceivable remedy. Ambro said new distributions might be
cut off to the class that may have been paid improperly.

There's still time for the losing side in One2One to ask for a rehearing before all active judges on the Third Circuit. U.S. Circuit
Judge Thomas I. Vanaskie joined Ambro in his concurring opinion arguing that equitable mootness is a valid doctrine.

Chicago-based Tribune emerged from reorganization four years after its Chapter 11 filing (25 BBLR 16, 1/3/13). Aurelius
failed on three occasions to persuade judges to block Tribune from implementing the plan. Both the bankruptcy court and the
district court required Aurelius to post a $1.5 billion bond if there was to be a stay pending appeal.

The Third Circuit declined to reduce the bonding requirement. Aurelius never posted the bond, allowing Tribune to implement
the plan.

Tribune was the second-largest newspaper publisher in the U.S. It listed $13 billion in debt for borrowed money and assets of
$7.6 billion in the Chapter 11 reorganization, which began in December 2008 (20 BBLR 1446, 12/11/08). It owned the
Chicago Tribune, Los Angeles Times, six other newspapers and 23 television stations.

To contact the reporter on this story: Bill Rochelle in New York at wrochelle@bloomberg.net

To contact the editors responsible for this story: Andrew Dunn at adunn8@bloomberg.net

For More Information

Full text at: http://www.bloomberglaw.com/public/document/In_re_Tribune_Media_Co_No_143332__143333_2015_BL_266683
_3d_Cir_Au

©2015 Bloomberg L.P. All rights reserved. Used with permission
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Confirmation of Plan

‘Substantially Consummated' Plan Can Be Unwound
BNA Snapshot

JPMCC 2007-C1 Grasslawn Lodging, LLC v. Transwest Resort Props. Inc. (In re Transwest Resort Props., Inc.), 2015 BL 210356,
9th Cir., No. 12-17176, 7/1/15

Development: Even though a debtor's plan has been substantially consummated, the Ninth Circuit can still unwind the debtor's
Chapter 11 reorganization plan.

Takeaway: A lender diligently sought a stay, and it would be possible to devise an equitable remedy to address the lender's
objections without affecting third parties or entirely unraveling the Chapter 11 plan.

By Diane Davis

July 8 — A lender's objections to a Chapter 11 debtor's reorganization plan aren't equitably
moot, and even though the plan has been substantially consummated, it is possible to devise an
equitable remedy that won't burden innocent third parties, the Ninth Circuit held July 1 ( JPMCC
2007-C1 Grasslawn Lodging, LLC v. Transwest Resort Props. Inc. (In re Transwest Resort
Props., Inc.), 2015 BL 210356, 9th Cir., No. 12-17176, 7/1/15).

Judge Michelle T. Friedland of the U.S. Court of Appeals for the Ninth Circuit reversed the district court's dismissal for
equitable mootness and remanded the case for further proceedings.

Generally, appellate courts lack jurisdiction to hear appeals that are moot. Mootness can be constitutional (where no
“justiciable case or controversy exists”) or equitable (where, “even though effective relief could conceivably be fashioned,
implementation of that relief would be inequitable”), according to Bloomberg Law: Bankruptcy Treatise, pt. IX, ch. 291 (D.
Michael Lynn et al. eds., 2015).

Judge-Created Doctrine

Equitable mootness is a “judge-created doctrine that reflects an unwillingness to provide relief,” the appeals court said.

“An appeal is equitably moot if the case presents transactions that are so complex or difficult to unwind that debtors, creditors,
and third parties are entitled to rely on the final bankruptcy court order,” the Ninth Circuit said.

The court found that Southwest Value Partners Fund SV, LP (SWVP), investor in the debtor's reorganization plan and
proposed owner of the reorganized operating debtors before the confirmation of the plan, has been involved in the plan
confirmation and appeal on every level so it is not an innocent third party.

The appeals court also said it could fashion equitable relief without completely undoing the debtor's Chapter 11 plan.

Dissent: ‘Grossly Inequitable.'

Judge Milan D. Smith, Jr., dissented, concluding that the remedies the lender proposed would be grossly inequitable to a third
party investor like SWVP, and would jeopardize the reorganization.

According to Smith, the majority's decision “discourages potential investors from relying on the finality of bankruptcy court
confirmation orders, or from investing in struggling properties until all bankruptcy litigation is concluded.…”
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Smith agreed with the majority that the debtors' Chapter 11 plan had been substantially consummated, but disagreed as to
how much weight that factor should carry.

According to Smith, the “public interest in promoting reliance on the finality of bankruptcy court confirmation orders, as well as
basic fairness to SWVP, now greatly outweigh the Lender's interest in receiving compensation for its strategically acquired
veto right.”

Debtors' Proposed Reorganization Plan

In 2007, five-related entities acquired the Westin Hilton Head Resort and Spa and the Westin La Paloma Resort and Country
Club financed by two loans. The debtors consist of five entities, including Transwest Hilton Head Property, LLC, and
Transwest Tucson Property, LLC, as “operating debtors.”

Lender JPMCC 2007-C1 Grasslawn Lodging, LLC acquired the mortgage loan before the debtors filed for Chapter 11
bankruptcy reorganization, and filed a $299 million proof of claim.

The debtors' proposed joint reorganization plan dissolved some of the debtors and included a “due-on-sale clause,” which
provided that any sale or refinancing of the hotels would make the entire remainder of the $247 million loan due immediately.

The bankruptcy court confirmed the plan despite the votes of the lenders' two dissenting classes. Under the plan, the
restructured mortgage loan entitled the lender to deferred cash payments of the allowed claim ($247 million), and having a net
present value equal to the value of the collateral ($92 million). The lender also retained a lien on the hotels for the total loan
amount.

Lenders' Objections to Plan

The lender objected to two aspects of the debtors' plan. According to the lender, the 10-year exception to the due on sale
clause should be removed because it negated its Bankruptcy Code Section 1111(b) election. The option to keep the entire
loan amount as a secured claim was intended by Congress to protect secured creditors against the undervaluation of their
collateral, the lender argued.

The lender also argued that the bankruptcy court misapplied one of the plan confirmation requirements.

Under Bankruptcy Code Section 1129(a)(10), “[i]f a class of claims is impaired under the plan, at least one class of claims that
is impaired under the plan [must have] accepted the plan” for it to be confirmed, the court said. In cases with multiple debtors,
courts have split on whether Section 1129(a)(10)'s requirement applies per plan or per debtor, the court said. The lender
argued for the per-debtor interpretation of Section 1129(a)(10).

The bankruptcy court overruled the lender's objections. Four days after the bankruptcy court confirmed the plan, the lender
filed a notice of appeal. The lender also moved the court for a stay pending appeal.

The bankruptcy court denied the lender's motion for a stay.

The district court held that the lenders' appeal was equitably moot because the plan had been consummated, and third parties
had relied on the confirmation of the plan.

Judge J. Clifford Wallace joined the majority's opinion.

David M. Neff and Eric E. Walker, Perkins Coie LLP, Chicago, represented appellant JPMCC 2007-C1 Grasslawn Lodging,
LLC; Susan G. Boswell of Quarles & Brady LLP, Tucson, Ariz.; Kasey C. Nye of Mesch, Clark & Rothschild, Tucson, Ariz.;
and E. King Poor of Quarles & Brady LLP, Chicago, represented appellees Transwest Resort Properties Inc.

To contact the reporter on this story: Diane Davis in Washington at ddavis@bna.com

To contact the editor responsible for this story: Jay Horowitz at jhorowitz@bna.com

For More Information

Full text is available at: http://www.bloomberglaw.com/public/document/JPMCC_2007C1_Grasslawn_Lodging_LLC_v_Transw
est_Resort_Props_Inc_I

‘Substantially Consummated' Plan Can Be Unwound, Bankruptcy Law Reporter (BNA)

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 2

https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocument/1?citation=11%20usc%201111&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/documentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocumentdocument/1?citation=11%20usc%201129&amp;summary=yes#jcite
mailto:ddavis@bna.com
mailto:%20jhorowitz@bna.com
http://www.bloomberglaw.com/ms/public/document/JPMCC_2007C1_Grasslawn_Lodging_LLC_v_Transwest_Resort_Props_Inc_I
http://www.bloomberglaw.com/ms/public/document/JPMCC_2007C1_Grasslawn_Lodging_LLC_v_Transwest_Resort_Props_Inc_I
http://www.bna.com/terms-of-service-subscription-products


BNA's Bankruptcy Law Reporter™

December 19, 2013

Mortgages

ResCap Receives Plan Confirmation; Settlement Addresses Litigation
Issues

Dec. 16 — The U.S. Bankruptcy Court for the Southern District of New York confirmed the
second amended joint Chapter 11 plan of Residential Capital LLC on Dec. 11 ( In re Residential
Capital LLC, Bankr. S.D.N.Y., No. 12-12020 (MG), plan confirmed 12/11/13).

According to court documents, a key element of the debtor's plan is a global settlement that
settles numerous litigable issues: “The [p]lan includes an integrated and comprehensive
settlement that resolves various inter-[d]ebtor, [d]ebtor]-[c]reditor and inter-[c]reditor issues
through (i) the Ally [s]ettlement, including the funding of the Ally [c]ontribution, (ii) the RMBS

[s]ettlement, (iii) the settlement of the allowed amount and priority of [c]laims held by certain monoline insurers, including the
FGIC [s]ettlement [a]greement, (iv) the settlement of the [p]rivate securities [c]laims, (v) the settlement of the allowed amount
and priority of the [c]laims of the Kessler [c]lass [c]laimants, (vi) the NJ Carpenters [c]laims [s]ettlement, (vii) the settlement of
the claims held by the [s]enior [u]nsecured [n]otes [i]ndenture [t]tustee, on behalf of the [s]enior [u]nsecured [n]oteholders,”
and others. “Each component of the [g]lobal [s]ettlement is an integral and inextricable part thereof and cannot be severed
from the whole without unraveling the entire [p]lan.”

The debtor's parent company, Ally Financial Inc., issued a Dec. 11 press release announcing the confirmation. The release
characterizes the court's order as the “formal approval of broad releases for all mortgage-related claims against Ally Financial
Inc. and its subsidiaries (Ally), subject to certain exceptions.” Ally Chief Executive Officer Michael A. Carpenter said, “This
marks a key milestone for Ally, and the ResCap chapter in our history is officially behind us.” He continued, “Ally is a
fundamentally transformed company. We have exited non-core operations globally, addressed legacy mortgage issues and
returned more than 70 percent of the investment to the U.S. taxpayer. Today, Ally has leading market positions in its core
franchises, one of the strongest balance sheets in the industry, a highly regarded customer-centered philosophy, and a clear
path to drive value for our shareholders.”

The debtor, along with 52 affiliated debtors, filed for Chapter 11 protection in the U.S. Bankruptcy Court for the Southern
District of New York on May 14, 2012 (24 BBLR 662, 5/17/12).

For More Information

The order confirming the plan is available at: http://www.bloomberglaw.com/public/document/Residential_Capital_LLC_Docket
_No_112bk12020_Bankr_SDNY_May_14_20/4
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Gaming

Indianapolis Downs' Reorganization Plan Confirmed Over UST, Creditor
Objections

The U.S. Bankruptcy Court for the District of Delaware confirmed the modified second amended
joint plan of reorganization of Indianapolis Downs LLC on March 20 ( v, Bankr. D. Del., No.
11-11046 (BLS), plan confirmed 3/20/13)).

According to court documents, the debtor and its affiliate debtor entered into a restructuring
support agreement with several major creditors that outlined the terms of the reorganization
through either an asset sale or, in the alternative, a recapitalization. The creditors/parties agreed
to vote for a plan that reflected the terms of this agreement.

Objections Overruled

The U.S. Trustee and several creditors who were not a part of the restructuring support agreement opposed the plan's
confirmation. In the court's opinion regarding their arguments, the court rejected the claims that (1) the restructuring support
agreement constituted an improper post-petition solicitation of votes on a plan prior to the court's approval of the debtors'
disclosure statement, and (2) the ballots of the parties to the agreement should not be counted. The court found that the
parties to the restructuring support agreement had not violated the Bankruptcy Code, but had negotiated a settlement as
Congress intended.

“[T]o the extent that those negotiations bear fruit, a narrow construction of ‘solicitation' [as used in 11 U.S.C. §1125(b)] affords
these parties the opportunity to memorialize their agreements in a way that allows a Chapter 11 case to move forward.” The
court further stated that the designation of the creditors'/parties' votes would conflict with the purpose of the Bankruptcy Code.
Firstly, it would ignore the votes of the majority of the creditors and stakeholders. Secondly, the provisions at issue were
designed to protect poorly informed creditors and stockholders from being asked to vote on a reorganization plan. The parties
to the restructuring support agreement were “sophisticated financial players … represented by able and experienced
professionals.”

Court documents show that the Shelbyville, Ind.-based debtor and its affiliate filed for Chapter 11 protection on April 7, 2011,
and describe the filing as “an opportunity to restructure [the debtors'] institutional debt and significantly improve enterprise
value” (23 BBLR 474, 4/14/11).

For More Information

Full text of the confirmation order is available at: http://www2.bloomberglaw.com/desktop/public/document/Indianapolis_Down
s_LLC_Docket_No_111bk11046_Bankr_D_Del_Apr_07_20
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