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Chapter 13 Plans. The court held that a chapter 13 debtor could 
not confirm a plan that vested title in real property in a creditor 
over that creditor’s objection.
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v. 
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| 

Filed January 23, 2017 

Synopsis 
Background: Creditor objected to confirmation of 
proposed Chapter 13 plan that provided for forced 
vesting in creditor of real property that secured its 
claim, in purported satisfaction thereof. The 
Bankruptcy Court overruled objection and confirmed 
plan. Creditor appealed. 
  

[Holding:] The District Court, Mastroianni, J., held 
that court could not confirm, over secured creditor’s 
objection, a plan providing for forced vesting of 
collateral in creditor in satisfaction of its claim. 
  

Reversed and remanded. 
  
 
 

West Headnotes (12) 
 
 
[1] 
 

Bankruptcy 
Conclusions of law;  de novo review 

Bankruptcy 
Clear error 

 
 On appeal, district court reviews bankruptcy 

court’s legal determinations de novo, and 
bankruptcy court’s factual findings for clear 
error. Fed. R. Bankr. P. 8013. 

Cases that cite this headnote 
 

 
 
[2] 
 

Bankruptcy 
Surrender of property 

 
 Bankruptcy statute dealing with the contents 

of Chapter 13 plan, and providing that plan 
may provide for vesting of estate property in 
debtor or another entity, did not, whether by 
itself or in combination with separate Chapter 
13 provision discussing the “acceptance,” 
“cramdown,” and “surrender” options for 
treatment of secured claims or another 
provision indicating that claims may be paid 
with estate property, provide authority for 
confirmation of plan that required the forced 
vesting in creditor whose claim it secured of 
creditor’s collateral in satisfaction of its claim; 
debtor could not utilize these statutes to 
compel creditor, even creditor that was 
allegedly fully secured, to accept title to 
collateral in satisfaction of its claim. 11 
U.S.C.A. §§ 1322(b)(8, 9), 1325(a)(5)(C). 

Cases that cite this headnote 
 

 
 
[3] 
 

Statutes 
Plain Language;  Plain, Ordinary, or 

Common Meaning 
 

 When interpreting statute, court begins by 
considering its plain meaning. 

Cases that cite this headnote 
 

 
 
[4] 
 

Statutes 
Plain Language;  Plain, Ordinary, or 
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Common Meaning 
 

 In determining whether statute has plain 
meaning, court must give the words used in 
statute their ordinary definitions. 

Cases that cite this headnote 
 

 
 
[5] 
 

Statutes 
Absence of Ambiguity;  Application of 

Clear or Unambiguous Statute or Language 
 

 If statutory language at issue admits of only 
one meaning, it is neither the duty nor the 
privilege of courts to enter speculative fields 
in search of a different meaning, and canons 
of statutory construction do not apply. 

Cases that cite this headnote 
 

 
 
[6] 
 

Statutes 
Rules, principles, maxims, and canons of 

construction in general 
 

 Only when statutory language is ambiguous 
are traditional canons of statutory 
construction applied to interpret statute’s 
meaning. 

Cases that cite this headnote 
 

 
 
[7] 
 

Bankruptcy 
Surrender of property 

 
 To “surrender” the property that 

collateralizes a creditor’s allowed secured 
claim, as that term is used in bankruptcy 
statute dealing with treatment of secured 

claims in Chapter 13 plan, debtor must offer 
to cede his or her rights in the property to 
another; “surrender” is offering to cede 
property rights to another. 11 U.S.C.A. § 
1325(a)(5)(C). 

Cases that cite this headnote 
 

 
 
[8] 
 

Bankruptcy 
Surrender of property 

 
 “Vesting” of property, as that term is used in 

the Bankruptcy Code, refers to the acceptance 
of surrender by grantee; to the acceptance of 
an offer to transfer ownership. 11 U.S.C.A. § 
1322(b)(9). 

Cases that cite this headnote 
 

 
 
[9] 
 

Bankruptcy 
Surrender of property 

 
 “Surrender” of property that collateralizes a 

creditor’s allowed secured claim, as that term 
is used in bankruptcy statute dealing with 
treatment of secured claims in Chapter 13 
plan, is a less consequential event than 
“vesting”: “surrender” means making the 
property available to be taken, while 
“vesting” means transferring title. 11 
U.S.C.A. §§ 1322(b)(9), 1325(a)(5)(C). 

Cases that cite this headnote 
 

 
 
[10] 
 

Statutes 
Unintended or unreasonable results; 

 absurdity 
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 Interpretations of statute which would 
produce absurd results are to be avoided if 
alternative interpretations consistent with the 
legislative purpose are available. 

Cases that cite this headnote 
 

 
 
[11] 
 

Bankruptcy 
Equitable powers and principles 

 
 Bankruptcy courts are essentially courts of 

equity, and their proceedings inherently 
proceedings in equity. 

Cases that cite this headnote 
 

 
 
[12] 
 

Bankruptcy 
Equitable powers and principles 

 
 Bankruptcy court is entitled to select the 

remedy it considers most just in a given case, 
taking into account any applicable statutory 
constraints, the factual record, and the 
broader context in which case arises. 

Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

David A. Mawhinney, Sean R. Higgins, Jeffrey S. 
Patterson, K & L Gates LLP, Boston, MA, Nathalie 
K. Salomon, Harmon Law Offices, P.C., Newton, 
MA, for Appellant. 

Paul A. LaRoche, Law Offices of Paul A. LaRoche, 
Gardner, MA, for Appellee. 
 
 

MEMORANDUM AND ORDER REGARDING 
BANKRUPTCY APPEAL 

(Dkt. No. 1) 

MASTROIANNI, U.S.D.J. 

 

I. INTRODUCTION 

*1 Paul Sagendorph (“Debtor”) is the debtor in a 
Chapter 13 bankruptcy proceeding. His amended 
Chapter 13 plan sought to vest title to certain property 
in one of his creditors, Wells Fargo Bank, N.A. 
(“Wells Fargo”). Wells Fargo objected to this 
provision of the plan, but the Bankruptcy Court 
overruled the objection and confirmed the plan based 
on the court’s interpretation of the statutory 
provisions presently at issue. Wells Fargo has appealed 
the decision of the Bankruptcy Judge. 
  
 

II. FACTS 

The facts in the record are undisputed. On July 30, 
2014, Debtor filed a voluntary Chapter 13 petition. 
(See Dkt. No. 9, Bankruptcy Court Record (“Bankr. 
Rec.”) at 16–21.) On August 15, 2014, Debtor filed his 
initial reorganization plan. (Id. at 22–30.) The plan 
indicated Debtor owns three income-producing 
properties. (Id.) The plan provided that each of the 
mortgagees on the three properties would be paid in 
full through the surrender and vesting of title to each 
property. (Id. at 25.) Wells Fargo is the mortgagee of 
the income-producing property located at 51 Pleasant 
Street, Ware, Massachusetts. (Id.) The initial plan 
treated all of Wells Fargo’s secured claims in the 
property identically. (See id.) The value of the property 
at issue is approximately $89,000, (id. at 26), which is 
more than Wells Fargo’s secured claim of $61,498.99.1 
(Dkt. No. 14, Brief of Wells Fargo (“B. Wells Fargo”) 
at 2.) Wells Fargo did not consent to the vesting 
provision, and objected to the plan on that basis. 
(Bankr. Rec. at 34–35.) The Bankruptcy Court 
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sustained the objection, but left open the possibility of 
confirming a plan with a vesting provision, and gave 
Debtor leave to file an amended plan addressing Wells 
Fargo’s concerns. (See id. at 72, 125.) 
  
On February 10, 2015, Debtor filed an amended plan 
still calling for title to the property to vest in Wells 
Fargo. (Id. at 73–83.) The amendment clarified Wells 
Fargo’s mortgage was the only encumbrance on the 
property. (Id. at 76.) Over Wells Fargo’s renewed 
objection, (id. at 87–88), the Bankruptcy Court 
confirmed the amended plan by order dated August 3, 
2015. (Id. at 143–45.) The confirmation order treated 
Wells Fargo’s claim as follows: 

Debtor is surrendering the 
property located at 51 Pleasant 
Street, Ware, Massachusetts in 
full satisfaction of the secured 
claims. Wells [Fargo] will 
foreclose on the property in full 
satisfaction of the Mortgage, 
Note and any outstanding fees. 
Pursuant to [11 U.S.C.] §§ 
1322(b)(8) and (9), title to the 
property located at 51 Pleasant 
Street, Ware, Massachusetts shall 
vest in Wells [Fargo], and/or 
any/all successors and/or assigns, 
upon confirmation, and the 
Confirmation Order shall 
constitute a deed of conveyance 
of the property when recorded at 
the Registry of Deeds. 

*2 (Id. at 144 (emphasis added).) Wells Fargo appealed 
the confirmation order to this court. (Id. at 147.) 
  
 

III. STANDARD OF REVIEW 

[1]The Court reviews the Bankruptcy Court’s legal 
determinations de novo. See In re Clifford, 255 B.R. 
258, 263 (D. Mass. 2000). The Court reviews the 
Bankruptcy Court’s factual findings for clear error. Id. 
  
 

IV. BACKGROUND 

Wells Fargo brings this case under Chapter 13 of the 
federal Bankruptcy Code (“the Code”) to resolve a 
significant question of statutory interpretation. 
Chapter 13 regulates the reorganization of an 
individual debtor’s arrearage. This is in contrast to 
Chapter 11, which generally pertains to the 
reorganization of business-related debt, and Chapter 7, 
which governs the process of liquidation. At issue is 
whether, in full satisfaction of a claim, a debtor may 
transfer title to collateral property to a secured 
creditor over the creditor’s objection. The statutory 
provisions relevant to resolving this dispute are 11 
U.S.C. §§ 1322(b)(8), 1322(b)(9), and 1325(a)(5)(C). 
  
Sections 1322 and 1325 establish, respectively, the 
content and methods of confirming a proposed 
reorganization plan. Section 1322(a) enumerates 
mandatory plan provisions, while section 1322(b) 
specifies the provisions permitted in a debtor’s 
reorganization plan, any one or multiple of which a 
debtor may choose to include. See 11 U.S.C. §§ 
1322(a)–(b). Subsection 1322(b)(9) in particular states 
a plan may “provide for the vesting of property of the 
estate, on confirmation of the plan or at a later time, in 
the debtor or in any other entity.” Section 1325 
describes the standards for confirming a proposed 
reorganization plan. Subsection 1325(a)(5) enumerates 
three bases for approval. See id. §§ 1325(a)(5)(A)–(C). 
If, with regard to a debtor’s secured claim(s), any one 
of these bases applies, the proposed plan must be 
confirmed. See id. § 1325(a) (stating plan “shall” be 
confirmed). A plan may not be confirmed unless it 
satisfies one of 1325(a)(5)’s conditions. See Bank of 
N.Y. Mellon v. Watt, No. 3:14–cv–02051–AA, 2015 
WL 1879680, at *4 (D. Or. April 22, 2015). The first of 
these conditions, not relevant in this case, is 
acceptance. See id. § 1325(a)(5)(A). Also grounds for 
confirmation is Chapter 13’s “cramdown” provision, 
pursuant to which a debtor may retain collateral 
property by paying its replacement value. See id. § 
1325(a)(5)(B). Finally, and at issue here, is section 
1325(a)(5)(C), which mandates confirmation if, with 
respect to the holder of a secured claim, “the debtor 
surrenders the property securing such claim to [its] 
holder.” 
  
The question presented is whether a surrender of 
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collateral property, as permitted by section 
1325(a)(5)(C) of the federal Bankruptcy Code, imposes 
on secured creditors a requirement to accept vesting of 
that property. In analyzing this question, the Court 
recounts in detail the Bankruptcy Court’s holding, the 
reasoning behind its holding, and the parties’ 
arguments. The result is a detailed accounting and 
analysis of the issues leading to this appeal. Given the 
importance of the issue at hand, the Court finds such 
an extended discussion appropriate. 
  
 

Bankruptcy Court Decision 
*3 The Bankruptcy Court for the District of 
Massachusetts confirmed Debtor’s proposed 
reorganization plan, whose terms vested collateral 
property in mortgagee Wells Fargo over the bank’s 
objection. (See Bankr. Rec. at 123–34, 143–45.) As 
formulated by the court, the key inquiry was whether 
“[section] 1325(a)(5) occupies the field with respect to 
in-kind payment” of secured claims such that vesting 
under 1322(b)(9) “must yield to the provisions of that 
section.” (Id. at 127–28.) The Bankruptcy Court ruled 
forced vesting in full satisfaction of a claim permissible 
so long as a plan is proposed in good faith and is 
“otherwise in compliance with the Code.” (Id. at 129.) 
See also 11 U.S.C. § 1325(a)(3) (“[T]he [bankruptcy] 
court shall confirm a plan if the plan has been 
proposed in good faith and not by any means 
forbidden by law.”). The court provided several 
rationales. It rejected the reasoning articulated in cases 
such as In re Tosi, which deemed “surrender” pursuant 
to 1325(a)(5)(C) and “vesting” pursuant to 1322(b)(9) 
mutually exclusive. 546 B.R. 487, 494 (Bankr. D. 
Mass. 2016); see also id. (“A [reorganization] plan 
cannot ... both [surrender and vest] while giving full 
and proper meaning to each term; and a plan that 
purports to do both at once must be denied 
confirmation as internally inconsistent.”). The Tosi 
court reasoned that because vesting is not surrender, 
vesting cannot, by definition, satisfy 1325(a)(5)(C)’s 
surrender requirement. As in Tosi, the Bankruptcy 
Court in this case recognized ‘surrender’ and ‘vest’ as 
distinct legal acts. (See Bankr. Rec. at 126–27, 130.) 
However, rather than treating these terms as mutually 
exclusive, the court emphasized the relationship 
between the two. (See id. at 130 (finding forced vesting 
provisions confirmable because vesting under 

1322(b)(9) “presupposes its surrender by the 
transferor”); see also id. (“Surrendering or ‘ceding 
possessory rights’ ... is a preliminary step in the process 
of transferring title.” (citation omitted)).) It concluded 
a debtor vesting property has necessarily surrendered 
it, thereby satisfying the stricture of 1325(a)(5)(C), and 
giving rise to a right to plan confirmation. 
  
In support of this interpretation, the Bankruptcy 
Court compared section 1322(b)(9) to what it 
considered an analogous provision in Chapter 11. (Id. 
at 131–32.) Under this provision, known familiarly as 
Chapter 11’s “dirt-for-debt” provision, a forced 
vesting plan providing for the “transfer of all or any 
part of the property of the estate to one or more 
entities,” and complying with all other applicable Code 
provisions may be confirmed. See 11 U.S.C. § 
1123(a)(5)(B) (mandating “adequate means,” such as 
transfer, for a plan’s implementation); see also 11 
U.S.C. § 1129(b)(2)(A)(iii) (allowing confirmation of a 
plan rejected by a creditor so long as the creditor 
receives the “indubitable equivalent” of its claim). This 
protects “what is really at stake in secured credit: 
repayment of principal and the time value of money.” 
In re Pac. Lumber Co., 584 F.3d 229, 246 (5th Cir. 
2009). This in turn safeguards creditors’ rightful 
contractual expectations. Because applying the 
indubitable equivalence principle in the Chapter 13 
context serves both debtors’ and creditors’ interests in 
the same way, the Bankruptcy Court rationally applied 
this standard to the Chapter 13 plan at issue. The 
court further noted such a reading harmonizes the 
remedies available under Chapters 11 and 13, which 
has the desirable result of promoting consistency 
within the Code. (Bankr. Rec. at 131–32.) Cf. United 
Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assocs., 
Ltd., 484 U.S. 365, 373–75, 108 S.Ct. 626, 98 L.Ed.2d 
740 (1988) (rejecting an interpretation of certain Code 
provisions as substantively and structurally 
inconsistent with other provisions). 
  
The Bankruptcy Court looked also to equitable 
considerations. In particular, it emphasized Debtor’s 
plan had been proposed in good faith. (See Bankr. 
Rec. at 132–33.) See also 11 U.S.C. § 1325(a)(3) 
(conditioning confirmation on a plan being proposed 
in good faith). Debtor’s plan did not seek to, for 
example, pass off the burdens of environmental 
liability or deterioration to Wells Fargo. (See Bankr. 
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Rec. at 132–33.) Nor was the property subject to other 
liens or encumbrances. (See id.) The potential risk to 
Wells Fargo, the Bankruptcy Court further observed, 
was low because the bank was oversecured and would 
therefore suffer no deficiency. (Id.) 
  
Finally, the court underscored the importance of the 
federal interest in the Bankruptcy Code’s “fresh start” 
policy, and ruled state laws inconsistent with this 
principle preempted. (Id. at 131.) Accordingly, the 
court upheld forced vesting provisions, finding they 
furthered the ‘fresh start’ interest by fully discharging a 
debtor’s arrearage. (Id.) 
  
 

Parties’ Arguments 

A. Wells Fargo 
Wells Fargo argues confirmation of forced vesting 
plans is contrary to the plain language of section 
1325(a)(5) and to “the concept of ‘surrender’ and the 
consequences that flow therefrom.” (Dkt. No. 25, 
Reply Brief of Wells Fargo (“R.B. Wells Fargo”) at 3.) 
The bank asserts the plain meaning of the statutory 
language cannot be read to allow a debtor to 
simultaneously surrender its property under section 
1325(a)(5)(C) and vest title in a creditor under section 
1322(b)(9). (Id. at 2–3.) To do so, it charges, would 
violate the statute in multiple ways. Most notably, 
such a reading converts vesting from a bilateral 
disposition of property to a requirement unilaterally 
imposed by a debtor in violation of traditional legal 
principles. (Id. at 17 (“[I]t stands to reason that 
consent is required [for vesting] because the 
Bankruptcy Code cannot be read to permit a debtor to 
do something that is impossible outside of bankruptcy, 
absent express statutory direction.” (citing Butner v. 
United States, 440 U.S. 48, 55, 99 S.Ct. 914, 59 
L.Ed.2d 136 (1979))).) Furthermore, disregarding the 
respective definitions of ‘surrender’ and ‘vest’ in 
sections 1322(b)(9) and 1325(a)(5)(C) would render 
those terms synonymous in contravention of accepted 
canons of statutory interpretation, (id. at 3–4, 8 (citing 
Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47, 60, 127 
S.Ct. 2201, 167 L.Ed.2d 1045 (2007); Pejepscot Indus. 
Park v. Me. Cent. R.R. Co., 215 F.3d 195, 202 (1st Cir. 
2000); Freytag v. Comm’r, 501 U.S. 868, 877, 111 S.Ct. 
2631, 115 L.Ed.2d 764 (1991)) (observing conflation of 

terms ‘surrender’ and ‘vest’ is not in keeping with the 
interpretational canon of superfluity)), and read an 
unjustified “fourth” or “surrender plus” option into 
the statute. (B. Wells Fargo at 17; R.B. Wells Fargo at 
12.) According to Wells Fargo, properly effectuating 
the distinct meanings of ‘surrender’ and ‘vest’ requires 
the rejection of forced vesting provisions as 
unsupported by the plain terms of Chapter 13. 
  
*4 Wells Fargo also rejects the analogy drawn by the 
Bankruptcy Court between Chapter 11’s dirt-for-debt 
provision, 1123(a)(5)(B), and Chapter 13’s vesting 
provision, 1322(b)(9). (R.B. Wells Fargo at 19–20.) 
Wells Fargo attacks this analogy on several grounds. 
First, Wells Fargo asserts, this analogy is inaccurate. 
Section 1123(a)(5)(B) does not in itself authorize 
forced transfer. See § 1123(a)(5)(B) (identifying 
transfer only as ‘adequate means’ for plan 
implementation). Rather, forced transfer is effectuated 
under section 1129(b)(2)(A)’s “indubitable equivalent” 
provision, which is “conspicuously absent from 
Chapter 13.” (See R.B. Wells Fargo at 19–20 (citing In 
re Lemming, 532 B.R. 398, 410 (Bankr. N.D. Ga. 
2015)).) As with Debtor’s plain language analysis, 
Wells Fargo contends, the analogy between sections 
1322(b)(9) and 1123(a)(5)(B) requires an option not 
otherwise available be “read into” Chapter 13. (B. 
Wells Fargo at 31.) Wells Fargo further cites 11 U.S.C. 
§ 103, which, under Wells Fargo’s interpretation, 
makes “clear that the provisions of Chapter 11 apply 
only to Chapter 11 cases and the provisions of Chapter 
13 apply only to Chapter 13 cases.” (Id. at 32 (citing 11 
U.S.C. § 103).) The essence of Wells Fargo’s argument 
is that Congress’s decision to eschew an express 
forced-vesting provision in section 1322(b)(9), coupled 
with the limited reach of chapter-specific remedies 
under section 103, precludes any implication of forced 
vesting. 
  
Wells Fargo also takes issue with the Bankruptcy 
Court’s finding that section 1322(b)(9) preempts 
Massachusetts law defining creditors’ rights to refuse 
transfer of collateral property. Wells Fargo first asserts 
Massachusetts and federal law are not in conflict, and 
that the question of preemption therefore does not 
arise. (Id. at 25–26.) Even were preemption to apply, 
Wells Fargo adds, the federal government’s interest in 
providing debtors with a ‘fresh start’ is too weak to 
justify trampling creditors’ rights under state law. 
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Moreover, the ‘fresh start’ principle cannot control 
any interpretation of sections 1322(b)(9) and 
1325(a)(5)(C) because it is not an interpretational 
canon; at most, it informs statutory construction. 
(R.B. Wells Fargo at 15.) Accordingly, the ‘fresh start’ 
interest “should not be construed to allow a debtor to 
shift the burdens of property ownership onto others.” 
(Id. at 10 (citing Canning v. Beneficial Me., Inc. (In re 
Canning), 706 F.3d 64, 72–73 (1st Cir. 2013)).) Wells 
Fargo urges the ‘fresh start’ principle is not a debtor’s 
panacea meant to completely absolve debtors of 
responsibility for rash or ill-advised financial decisions. 
(Id. at 9, 15 (citing Arsenault v. JP Morgan Chase Bank 
(In re Arsenault), 456 B.R. 627, 631 (Bankr. S.D. Ga. 
2011)).) 
  
 

B. Debtor Paul R. Sagendorph, II 
Debtor sets forth two alternative theories meant to 
elucidate Congress’s intent to allow forced vesting 
under 1322(b)(9) and 1325(a)(5)(C). Debtor first 
emphasizes the statute’s plain language. Section 
1322(b)(9) clearly sanctions the vesting of collateral 
property in a creditor. See 11 U.S.C. § 1322(b)(9) 
(stating a “plan may provide for the vesting of 
property of the estate”); (Dkt. No. 20, Brief of Debtor 
(“B. Debtor”) at 13.) Taking this into account, Debtor 
reasons, “The Court cannot read the limitation [on 
forced vesting] proposed by [Wells Fargo] into the 
statute, as it is just not there.” (B. Debtor at 13–14; see 
also id. at 14 (“The Supreme Court has instructed the 
lower court to apply the clear and unambiguous 
language of a statute unless doing so will lead to an 
absurd result.” (citing Barnhart v. Sigmon Coal Co., 
Inc., 534 U.S. 438, 122 S.Ct. 941, 151 L.Ed.2d 908 
(2002))).) To derive a consent requirement from 
statutory silence, Debtor concludes, would 
impermissibly constrain debtors’ plan options under 
section 1322(b)(9) contrary to congressional intent. 
  
Debtor further asserts that when read in combination, 
sections 1322(b)(9) and 1325(a)(5)(C) allow vesting 
over a creditor’s objection. (Id. at 2.) Debtor’s 
reasoning is twofold and originates in the term 
‘surrender’ as it is used in section 1325(a)(5)(C). First, 
as is well-established, a “[c]ourt must confirm a plan 
over a creditors [sic] objection if the plan provides for 
the surrender of the property.” (Id. at 15 (citing 

Hamilton v. Wells Fargo Bank (In re Hamilton), 401 
B.R. 539 (1st Cir. BAP 2009)).) See also 11 U.S.C. § 
1325(a)(5)(C) (imposing requirement). Second, 
“[s]urrender is a preliminary step in the process of 
transferring title,” (B. Debtor at 14 (citing Pratt v. 
Gen. Motors Acceptance Corp. (In re Pratt), 462 F.3d 
14, 19 (1st Cir. 2006))), such that 1325(a)(5)(C) and 
1322(b)(9) are “meant to work in tandem with each 
other.” (Id. at 16.) Debtor suggests this 
interrelationship begets forced vesting; surrender 
under 1325(a)(5)(C) provides the basis for plan 
confirmation, then matures into vesting under 
1322(b)(9). Because sections 1325(a)(5)(C) and 
1322(b)(9) fall along the same continuum of rights, 
Debtor insists he “is not carving out a fourth option 
[or] proposing a ‘surrender plus’ option.” (Id.) 
  
*5 In addition to his ‘tandem theory,’ Debtor relies on 
the statutory analogy between sections 1322(b)(9) and 
1123(a)(5)(B) described by the Bankruptcy Court. 
Forgoing a word-by-word analysis of the statutory 
language, Debtor instead adopts the Bankruptcy 
Court’s broad interpretive rationale, (id. at 23), which 
considered it “a self-evident truth that wherever 
possible the reorganization rights of chapter 11 and 
chapter 13 debtors should be the same.” (Bankr. Rec. 
at 131.) 
  
With respect to preemption, Debtor emphasizes “[a] 
major [tenet] of the Bankruptcy Code is to provide a 
‘fresh start to the honest but unfortunate debtor.’ ” (B. 
Debtor at 5 (quoting Marrama v. Citizens Bank of 
Mass., 549 U.S. 365, 367, 127 S.Ct. 1105, 166 L.Ed.2d 
956 (2007)).) “[T]he fresh start purpose of bankruptcy 
is frustrated whenever the debtor begins to incur post 
petition expenses related to property that is 
burdensome to the estate and of no value to the 
debtor” (known colloquially as a zombie mortgage). 
(Id. at 5; cf. id. at 8.) Therefore, Debtor insists, the 
court’s allowance of vesting pursuant to 11 U.S.C. § 
1322(b)(8) and (9) is not only necessary to “obtain a 
true fresh start,” but also justifies preemption. (Id. at 
5.) 
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Attorneys (“NACBA”) has filed an amicus brief in 
support of Debtor. Arguing in favor of forced vesting, 
NACBA stresses the absence of a statutory prohibition 
thereon. NACBA insists “there is nothing in the plain 
language of the Code” supporting Wells Fargo’s 
position that, because “outside of bankruptcy[ ] 
‘acceptance’ is required before a conveyance may take 
place,” acceptance is also required under 1322(b)(9). 
(Dkt. No. 31, Amicus Br. of the Nat’l Assoc. of 
Consumer Bankr. Att’ys at 4.) Nothing in section 
1322(b)(9) “says that a creditor may object to” a 
debtor’s clear option to invoke 1322(b)(9), NACBA 
reasons, “imply[ing] that a debtor may force a 
mortgagee to take title.” (Id. at 5.) NACBA concludes, 
absent statutory language to the contrary, both 
sections 1322(b)(9) and 1325(a)(5)(C) grant a debtor 
an entitlement to divest itself of collateral property. 
(See id. at 3–6.) NACBA further argues that, because 
Congress knows the difference between surrender and 
vesting, Congress meant vesting in 1322(b)(9) to allow 
just that: transfer of title. (Id. at 6–7 (quoting In re 
Rosa, 495 B.R. 522, 524 (Bankr. D. Haw. 2013)).) 
  
As to preemption, NACBA agrees with Debtor that, 
due to the federal ‘fresh start’ interest, sections 1322 
and 1325 preempt “[p]roperty interests ... created and 
defined by state law.” (Id. at 4 (quoting Butner, 440 
U.S. at 55, 99 S.Ct. 914).) NACBA emphasizes the 
importance of section 1322(b)’s permissive provisions 
as malleable tools for debtor relief to be used at a 
bankruptcy court’s discretion. (Id. at 3 (“The flexibility 
represented by these permissive provisions in the 
formulation of chapter 13 plans is central to 
congressional efforts to encourage the use of chapter 
13.”).) This reading, NACBA believes, is in keeping 
with Chapter 13’s overall purpose of empowering 
debtors. (Id. at 5 (pointing out only a debtor may 
propose a reorganization plan and that the permission 
granted by sections 1322(b)(8) and (9) “is given 
exclusively to the debtor, not the creditor” (emphasis in 
original)).) To that end, section 1322(b)(9) should not 
be read in such a way as to thwart a debtor’s 
prerogative in designing a reorganization plan. 
  
 

V. DISCUSSION 

A. Statutory language 
*6 [2]The key issue facing the Court is the meaning of 
the words “vest” and “surrender” as they are used in 
sections 1322(b)(9) and 1325(a)(5)(C) of the Code. 
Specifically, the Court must determine whether and to 
what extent these terms interact to authorize forced 
vesting under section 1322(b)(9). 
  
[3] [4] [5] [6]When interpreting a statute, a court first 
considers its “plain meaning.” See Caminetti v. United 
States, 242 U.S. 470, 485, 37 S.Ct. 192, 61 L.Ed. 442 
(1917); see id. (citing a number of cases). In 
determining whether statutory meaning is plain, a 
court must give words their ordinary definitions. See, 
e.g., id. at 485–86, 37 S.Ct. 192; see also Richards v. 
United States, 369 U.S. 1, 9, 82 S.Ct. 585, 7 L.Ed.2d 
492 (1962). If the language at issue admits of only one 
meaning, “it is neither the duty nor the privilege of the 
courts to enter speculative fields in search of a different 
meaning,” and the canons of construction “need no 
discussion.” Caminetti, 242 U.S. at 484–85, 490, 37 
S.Ct. 192. Only where statutory language is ambiguous 
are the traditional canons of construction applied to 
interpret its meaning. See, e.g., Woods v. U.S. Bank, 
831 F.3d 1159, 1162 (9th Cir. 2016). The threshold 
inquiry here is whether the plain language of sections 
1322(b)(9) and 1325(a)(5)(C) requires or allows forced 
vesting. 
  
[7]The meaning of the word ‘surrender,’ whether used in 
the Bankruptcy Code or elsewhere, is plain and well-
established in property law. See, e.g., Tosi, 546 B.R. at 
492 (finding the meaning of ‘surrender’ “settled and 
well understood,” and listing four cases stating the 
same). Black’s Law Dictionary defines ‘surrender’ as 
“[t]he giving up of a right or claim.” (10th ed. 2014). 
Specific to section 1325(a)(5)(C), ‘surrender’ has been 
taken to mean the “ ‘relinquishment of any rights in 
the collateral.’ ” In re White, 487 F.3d 199, 205 (4th 
Cir. 2007) (quoting 8 COLLIER ON BANKRUPTCY 
¶ 1325.06[4] (Alan N. Resnick & Henry J. Sommer 
eds., 15th ed. 2005)); see also id. (citing Hosp. Auth. 
Credit Union v. Smith (In re Smith), 207 B.R. 26, 30 
(Bankr. N.D. Ga. 1997); In re Stone, 166 B.R. 621, 623 
(Bankr. S.D. Tex. 1993)) (noting, “a number of 
bankruptcy courts called on to construe § 
1325(a)(5)(C)” have “formulated” the same definition). 
The First Circuit has characterized surrender as a 
debtor’s agreement “to make the collateral available to 
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the secured creditor” by “ced[ing] his possessory 
rights” therein. Pratt, 462 F.3d at 18–19 (emphasis in 
original). In Canning, the First Circuit elaborated on 
this point, stating a secured creditor “has the 
prerogative to decide whether to accept or reject the 
surrendered collateral.” 706 F.3d at 69–70; see also 
Pratt, 462 F.3d at 19 (stating, with regard to the 
definition of ‘surrender’ in section 521(a)(2), “nothing 
... remotely suggests that the secured creditor is 
required to accept possession of [collateral] ..., as such 
a reading would be at odds with well-established law 
that a creditor’s decision whether to foreclose on 
and/or repossess collateral is purely voluntary and 
discretionary” (emphasis in original)). In light of this 
precedent, this Court defines ‘surrender’ as an offer to 
cede property rights to another. 
  
[8] [9]In contrast, ‘vest’ is generally defined as “[t]o 
confer ownership (of property) on a person,” “[t]o 
invest (a person) with full title to property,” or “[t]o 
give (a person) an immediate, fixed right of present or 
future enjoyment.” BLACK’S LAW DICTIONARY 
(10th ed. 2014). Vesting is not the unilateral act of the 
grantor, and elementary principles of property law 
make this clear. See, e.g., In re Weller, 548 B.R. 392, 
394 (Bankr. D. Mass. 2016) (finding “a debtor 
complies with the ‘surrender’ requirement of § 
1325(a)(5)(C) by ceding the debtor’s rights and making 
such property available to the creditor, but ‘what a 
creditor then does, or doesn’t do, with that property is 
left to the creditor’s discretion under non-bankruptcy 
law” (quoting In re Cormier, 434 B.R. 222, 229 (Bankr. 
D. Mass. 2010))). Vesting refers instead to the 
acceptance of surrender by the grantee, which 
consummates the legal act of transfer. In the apt words 
of the Bankruptcy Court in this case, “In the context 
in which these terms are used in the Bankruptcy Code, 
surrender is a less consequential event than vesting. 
Surrender means making the property available to be 
taken; vesting means transferring title.” (Bankr. Rec. 
at 127.) Accord HSBC Bank USA v. Zair, 550 B.R. 
188, 192–93, 203 (E.D.N.Y. 2016) (adopting 
statement). This Court joins in this view and defines 
‘vesting’ as the acceptance of an offer to transfer 
ownership. 
  
*7 Recognizing ‘surrender’ and ‘vesting’ as distinct 
acts has led courts to rule against forced vesting. See, 
e.g., supra page 548–49 (explaining the Tosi court’s 

reasons for rejecting forced vesting); see also Zair, 550 
B.R. at 202–03; In re Malave, 2014 Bankr. LEXIS 
5383, at *2–4 (Bankr. S.D.N.Y. Apr. 11, 2014); Rosa, 
495 B.R. at 524; Arsenault, 456 B.R. at 629–30; Pratt, 
462 F.3d at 18–19. With those courts the Bankruptcy 
Court agreed to the extent it concluded “ ‘vesting of 
property’ in § 1322(b)(9) and ‘surrender the property’ 
in § 1325(a)(5)(C) are different and mean different 
things.” (Bankr. Rec. at 130.)2 However, unlike those 
courts, the Bankruptcy Court here found this 
distinction consistent with forced vesting as a matter of 
statutory interpretation for several reasons. It is with 
respect to these reasons that this Court parts ways with 
the Bankruptcy Court’s analysis. 
  
[10]The Bankruptcy Court first approved forced vesting 
by reading sections 1322(b)(9) and 1325(a)(5)(C) in 
combination, reasoning that because vesting 
presupposes surrender, inherent in vesting is the 
surrender required for plan confirmation under 
1325(a)(5)(C). While admiring the elegance of the 
Bankruptcy Court’s solution, this Court finds it 
problematic. This explanation mischaracterizes the 
chronological relationship between surrender and 
vesting. Surrender is a prerequisite action subsumed by 
vesting upon acceptance. The Bankruptcy Court’s 
finding that vesting falls within the scope of 
1325(a)(5)(C) transposes this relationship, rendering it 
legally incoherent. “[I]nterpretations of a statute which 
would produce absurd results are to be avoided if 
alternative interpretations consistent with the 
legislative purpose are available.” See Griffin v. 
Oceanic Contractors, Inc., 458 U.S. 564, 575, 102 S.Ct. 
3245, 73 L.Ed.2d 973 (1982) (citing United States v. 
Am. Trucking Ass’ns, Inc., 310 U.S. 534, 542–43, 60 
S.Ct. 1059, 84 L.Ed. 1345 (1940)). This transposition 
also treats ‘vest’ and ‘surrender’ as synonymous in 
violation of multiple canons of statutory 
interpretation. See generally, e.g., Ratzlaf v. United 
States, 510 U.S. 135, 141, 114 S.Ct. 655, 126 L.Ed.2d 
615 (1994) (explaining rule against surplusage, which 
warns against “interpret[ing] statutory provisions ‘so 
as to render superfluous other provisions in the same 
enactment’ ” (quoting Pa. Dep’t of Pub. Welfare v. 
Davenport, 495 U.S. 552, 562, 110 S.Ct. 2126, 109 
L.Ed.2d 588 (1990))); see also Landgraf v. USI Film 
Prods., 511 U.S. 244, 259, 114 S.Ct. 1483, 128 L.Ed.2d 
229 (1994) (“[A] court should give effect to every 
provision of a statute and thus avoid redundancy 
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among different provisions.” (citing Mackey v. Lanier 
Collection Agency & Serv., Inc., 486 U.S. 825, 837 & 
n.11, 108 S.Ct. 2182, 100 L.Ed.2d 836 (1988)); cf. Nat’l 
Fed’n of Indep. Business v. Sebelius, ––– U.S. ––––, 132 
S.Ct. 2566, 2583, 183 L.Ed.2d 450 (2012) (“Where 
Congress uses certain language in one part of a statute 
and different language in another, it is generally 
presumed that Congress acts intentionally.” (citing 
Russello v. United States, 464 U.S. 16, 23, 104 S.Ct. 
296, 78 L.Ed.2d 17 (1983))). Lastly, this reading fails 
to account for the precatory language of section 
1322(b). As previously established, “may” creates no 
entitlement to vesting of collateral property in a 
creditor. Nor does it establish the sufficiency of 
1322(b)’s permissive provisions in independently 
satisfying the confirmation requirements of 1325(a)(5). 
“[N]othing in the language of the statute indicates that 
including one of [1322(b)’s] optional features 
guarantees the confirmability of the overall plan.” 
Zair, 550 B.R. at 202 (emphasis in original) (citing 
Watt, 2015 WL 1879680, at *5); see also id. at 195 
(stating that in In re Rosa, “[t]he [bankruptcy] court 
specifically noted that the ‘surrender’ option in § 
1325(a)(5)(C) would not have ‘fully validate[d]’ the 
plan in that case precisely ‘because the debtor 
propose[d] vesting in addition to surrender’ ” (first two 
alterations added) (emphasis in original) (quoting 
Rosa, 495 B.R. at 524)). 
  
*8 In a peripheral argument substantively akin to its 
1322(b)(9) analysis, the Bankruptcy Court found 
subsection (b)(8) supported the Court’s endorsement 
of forced vesting under sections (b)(9) and 
1325(a)(5)(C). As the Bankruptcy Court explained, 
interpreting 1322(b)(9) as allowing forced vesting “is 
consistent with and presents an avenue for effectuating 
§ 1322(b)(8) which permits ‘the payment of part or all 
of a claim against the debtor from property of the 
estate or property of the debtor.’ ” (See Bankr. Rec. at 
130 (quoting 11 U.S.C. § 1322(b)(8).) The Bankruptcy 
Court is correct that, if valid, forced vesting would 
accomplish payment “from property of the estate or 
property of the debtor,” as permitted by, and 
consistent with, the plain language of 1322(b)(8). This 
cannot, however, save the Bankruptcy Court’s 
interpretation of subsections (b)(9) and 1325(a)(5)(C). 
As this court has established, forced vesting may not 
be accomplished under these provisions. Subsection 
(b)(8) cannot be operationalized using unavailable 

means. The fact that sections 1322(b)(9) and 
1325(a)(5)(C) might facilitate subsection (b)(8) is 
ultimately immaterial. 
  
The Bankruptcy Court also allowed forced vesting as a 
means of harmonizing various provisions of the 
Bankruptcy Code. “Applying § 1322(b)(9) consistently 
with its plain meaning,” the court explained, 
“promotes coherence in the reorganization chapters of 
the [Code].” (Id. at 131.) On this logic, the court 
concluded that, “wherever possible the reorganization 
rights of chapter 11 and chapter 13 debtors should be 
the same.” (Id.; see also id. at 132 (“[T]he differences 
between the two primary reorganization chapters 
[Chapters 11 and 13] should be cabined by explicit 
statutory mandate. In the absence of statutory 
directive, the two chapters should offer comparable 
relief to debtors who seek to reorganize.”).) In 
exposition of this coherence, the Bankruptcy Court 
compared section 1322(b)(9) to its “chapter 11 
analog,” section 1123(a)(5)(B). (Id. at 132.) Section 
1123(a) sets forth requirements a Chapter 11 
reorganization plan “shall” meet. 11 U.S.C. 1123(a). 
One such requirement is to “provide adequate means 
for [a] plan’s implementation.” 11 U.S.C. § 1123(a)(5). 
Subsection 1123(a)(5)(B) in particular provides 
examples of ‘adequate means’ for implementation, 
among which is the “transfer of all or any part of the 
property of the estate to one or more entities.” This 
language echoes that of 1322(b)(9), which allows 
“vesting of property of the estate ... in the debtor or in 
any other entity,” and 1322(b)(8), which permits 
“payment of all or part of a claim ... from property of 
the estate or property of the debtor.” Because the 
statutory language in these different sections is so 
similar, the Bankruptcy Court emphasized, sections 
1123(a)(5)(B) and 1322(b)(9) should produce the same 
result—forced vesting. 
  
The Bankruptcy Court was correct in noting both 
1123(a)(5)(B) and 1322(b)(9) approve vesting as a 
means of discharging debt. This linguistic similarity 
cannot, however, alter the limitations imposed on 
Chapter 13 vesting by the statute’s plain language. 
Any harmonization like that described by the 
Bankruptcy Court impermissibly distorts the plain 
language of these provisions. First, and most 
importantly, it ignores an additional pair of plainly 
distinct terms: “shall” and “may.” Section 1123(a)(5) 
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states “a plan shall” provide for vesting or other 
acceptable means of implementation. Section 1322(b) 
states a plan “may provide for [ ] vesting.” This 
contrasting use of ‘shall’ and ‘may’ is no small thing. 
‘Shall’ makes section 1123(a)(5)(B) a mandatory 
provision, one which explicitly identifies transfer of 
collateral property as a necessarily ‘adequate means’ of 
carrying out that mandate. As it appears in “[a] plan 
may provide for,” ‘may’ merely signals a desire for 
vesting on the part of the debtor as a means of plan 
implementation. 11 U.S.C. 1322(b)(9). Like ‘vesting’ 
and ‘surrender,’ these words are plainly distinct and no 
harmonization of the Code’s chapters can massage 
away this distinction. See Mallard v. U.S. Dist. Court, 
490 U.S. 296, 302, 109 S.Ct. 1814, 104 L.Ed.2d 318 
(1989) (comparing statutory provisions regulating 
appointment of counsel, and finding use of the term 
“shall” in one provision and “request” in another 
“bespeaks an intent not to authorize mandatory 
appointments of counsel” under the latter). 
  
*9 There is also a technical impediment to forced 
vesting by analogy, as Wells Fargo observes. In 
Chapter 11 plans, it is not section 1123(a)(5)(B) that 
effectuates forced vesting, but rather section 
1129(b)(2)(A)(iii). Like 1325(a)(5), section 1129 
prescribes confirmation standards. Forced vesting 
under 1123(a)(5)(B) may be accomplished pursuant to 
1129(b)(2)(A), which compels a bankruptcy judge in 
certain circumstances to confirm a plan “deemed ‘fair 
and equitable,’ ” RadLAX Gateway Hotel, LLC v. 
Amalgamated Bank, 566 U.S. 639, 132 S.Ct. 2065, 
2070, 182 L.Ed.2d 967 (2012), even where there exists a 
“class of claims or interests that is impaired under, and 
has not accepted, the plan.” 11 U.S.C. 1129(b)(1). A 
plan is ‘fair and equitable’ if it meets one of three 
requirements, the third of which, 1129(b)(2)(A)(iii), is 
relevant here. This section mandates confirmation of a 
Chapter 11 plan allowing for “the realization by 
[objecting, secured creditors] of the indubitable 
equivalent of [their] claims.” Id. § 1129(b)(2)(A)(iii). 
Precedent has established that the value of 
collateralized real property equals—that is to say is 
indubitably equivalent to—the value of a creditor’s 
secured claim. See, e.g., In re Arnold & Baker Farms, 
85 F.3d 1415, 1423 (9th Cir. 1996) (“[A] creditor 
necessarily receives the indubitable equivalent of its 
secured claim when it receives the collateral securing 
that claim ....”). Thus, so long as property is 

indubitably equivalent to a secured creditor’s claim, 
and absent bad faith on the part of the debtor, forced 
vesting shall be deemed adequate means of 
implementing a Chapter 11 plan. This explicit, 
mandatory condition for confirmation under 
1129(b)(2)(A) is quite clearly absent from 1322(b)(9), 
and belies any analogy between the two. In sum, 
neither 1322(b)(9) nor 1325(a)(5)(C) clearly permit 
forced vesting, while both 1123(a)(5)(B) and 1129(b)(2) 
do, creating a dual entitlement in Chapter 11 debtors 
to obligatory transfer of title. 
  
Additionally, this Court appreciates the logic driving 
the Bankruptcy Court’s analysis of statutory intent 
and effect. (See, e.g., Bankr. Rec. at 131 (discussing the 
“paramount federal interest” behind the Code).) 
However, because the meaning of ‘vest’ and 
‘surrender’ is plain, the Bankruptcy Court’s 
consideration of these factors was inappropriate. The 
plain text of the Bankruptcy Code must begin and end 
our analysis. Puerto Rico v. Franklin Cal. Tax–Free 
Trust, ––– U.S. ––––, 136 S.Ct. 1938, 1946, 195 
L.Ed.2d 298 (2016). Because the ordinary meaning of 
‘vest’ and ‘surrender’ is plain, to interpret them 
differently would require this Court to assess factors 
such as congressional intent in defiance of the plain 
meaning rule. The Court declines to overstep its 
judicial role by examining further textual arguments or 
broader statutory purpose. Accordingly, this Court 
holds the plain language of section 1322(b)(9), 
considered alone or in combination with sections 
1322(b)(8) and/or 1325(a)(5)(C), does not allow forced 
vesting of collateral property in an objecting creditor. 
  
 

B. Alternative statutory grounds 
Notwithstanding the Court’s conclusion in this case, 
the ‘fresh start’ principle is unquestionably a 
fundamental premise of the federal Bankruptcy Code. 
The Supreme Court “on numerous occasions has 
stated that (o)ne of the primary purposes of the 
Bankruptcy Act is to give debtors a new opportunity 
in life and a clear field for future effort, unhampered 
by the pressure and discouragement of pre-existing 
debt.” Perez v. Campbell, 402 U.S. 637, 648, 91 S.Ct. 
1704, 29 L.Ed.2d 233 (1971) (alteration in original) 
(internal quotation marks omitted); see also id. 
(collecting Supreme Court cases stating the same). 
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Accordingly, a “[c]ritical feature[ ] of every bankruptcy 
proceeding” is “the ultimate discharge that gives the 
debtor a ‘fresh start’ by releasing him, her, or it from 
further liability for old debts.” Cent. Va. Cmty. Coll. v. 
Katz, 546 U.S. 356, 364, 126 S.Ct. 990, 163 L.Ed.2d 
945 (2006) (quoting Local Loan Co. v. Hunt, 292 U.S. 
234, 244, 54 S.Ct. 695, 78 L.Ed. 1230 (1934)). Debtors 
who wish to relinquish property to a secured or 
oversecured creditor are delayed their fresh start until 
the creditor acts to take possession of the surrendered 
property. Finding forced vesting impermissible under 
sections 1322(b)(8), (b)(9) and 1325(a)(5)(C), this court 
resists a detailed examination of whether there are 
other tools available to assist bankruptcy courts, under 
some circumstances, in obtaining a fresh start for 
debtors. Though a creditor calculates its risk when 
offering a mortgage, In re Willie D. Brown, No. 14–
12357–JNF, slip op. at 23 (Bankr. D. Mass. Mar. 4, 
2016) (observing lenders “grant[ ] mortgages while 
cognizant of the risks of default and bankruptcy”); cf. 
id. (noting mortgagees can mitigate losses by 
foreclosing), any such tool would necessarily have to 
balance the appropriate safeguard of a creditor’s legal 
right to protect its financial wellbeing, a value equally 
present in the Code. But given bankruptcy courts’ 
broad equitable prerogative, this court ultimately 
doubts bankruptcy courts are wholly lacking in 
authority and ability to balance the equities in a 
situation that includes forced vesting under Chapter 
13. 
  
*10 [11] [12]Bankruptcy courts “are essentially courts of 
equity, and their proceedings inherently proceedings in 
equity.” Local Loan Co., 292 U.S. at 240, 54 S.Ct. 695; 
cf., e.g., 11 U.S.C. § 105(a) (granting bankruptcy 
courts the power to “issue any order, process, or 
judgment that is necessary or appropriate to carry out 
the provisions of [the Code]”). A bankruptcy court is 
therefore entitled to select the remedy it considers most 
just in a given case, taking into account any applicable 
statutory constraints, the factual record, and the 
broader context in which the case arises. See, e.g., In 
re:  Aéropostale, Inc., 555 B.R. 369, 396–97 (Bankr. 
S.D.N.Y. 2016) (observing “Bankruptcy courts ‘have 
broad equitable powers and the ability to invoke 
equitable principles to achieve fairness and justice in 
the reorganization process,’ ” (quoting LightSquared 
LP v. SP Special Opportunities LLC (In re 
LightSquared Inc.), 511 B.R. 253, 346 (Bankr. 

S.D.N.Y. 2014)), and to “ ‘sift the circumstances 
surrounding any claim to see that injustice or 
unfairness is not done in administration of the 
bankrupt estate’ ” (quoting Pepper v. Litton, 308 U.S. 
295, 308, 60 S.Ct. 238, 84 L.Ed. 281 (1939))). But see In 
re Oak Knoll Assocs., L.P., 835 F.3d 24, 34 (1st Cir. 
2016) (stating a bankruptcy court may modify a 
creditor–debtor relationship only where “the equitable 
remedy dispensed by the court is necessary to preserve 
an identifiable right conferred elsewhere in the 
Bankruptcy Code” (citing In re Jamo, 283 F.3d 392, 
403 (1st Cir. 2002) (internal quotation marks 
omitted)). In so doing, the bankruptcy court “is able to 
shape ... malleable [equitable] principles so as to 
accommodate the changing needs and mores of 
society.” Great–W. Life & Annuity Ins. Co. v. Knudson, 
534 U.S. 204, 233, 122 S.Ct. 708, 151 L.Ed.2d 635 
(2002) (Ginsburg, J., dissenting). Forced vesting under 
Chapter 13 not only addresses debtors’ evolving needs 
in the aftermath of the housing market crisis, but is 
also “consistent with the traditional understanding 
that bankruptcy courts, as courts of equity, have 
broad authority to modify creditor–debtor 
relationships.” United States v. Energy Res. Co., Inc., 
495 U.S. 545, 549, 110 S.Ct. 2139, 109 L.Ed.2d 580 
(1990); see id. (citing several cases stating the same). 
Accordingly, the Court, at a minimum, observes 
certain Code provisions might be further considered 
on the issue of confirmation of a forced vesting plan. 
For example, might the Code permit the forced vesting 
of property not a debtor’s principal residence under 
section 1322(b)(2),3 or with respect to residences 
subject to either short or long-term mortgages under 
any Code sections implicated by 1322(c)?4 Or might 
there be circumstances in which a debtor may 
substitute in-kind payment for serial cash remittances? 
These questions fall outside the scope of this Court’s 
review. United States v. Millennium Labs. of Cal., Inc., 
713 F.3d 662, 675–76 (1st Cir. 2013) (“It is a general 
rule ... that a federal appellate court does not consider 
an issue not passed upon below.” (alteration in 
original) (quoting Singleton v. Wulff, 428 U.S. 106, 
120, 96 S.Ct. 2868, 49 L.Ed.2d 826 (1976))). The Court 
therefore leaves any potential consideration of these 
questions, including whether the facts support 
addressing them on remand, in the able hands of the 
Bankruptcy Court.5 
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VI. CONCLUSION 

The appeal in this action asked the Court to evaluate 
the permissibility of forced vesting under sections 
1322(b)(8), (b)(9) and 1325(a)(5)(C) of the federal 
Bankruptcy Code. After analysis, the Court holds the 
plain language of these provisions precludes forced 
vesting. The Court’s holding reaches only the 
provisions presented here. 
  
*11 For the foregoing reasons, the Bankruptcy Court’s 
Order Confirming Debtor’s Chapter 13 Plan (Dkt. No. 

1–1) is hereby REVERSED and this case is 
REMANDED for further proceedings consistent with 
this opinion. 
  
It is So Ordered. 
  

All Citations 

--- B.R. ----, 2017 WL 327305 

	

Footnotes	
	
1	
	

Debtor	valued	the	total	amount	of	recorded	liens	at	$60,545.41,	(Dkt.	No.	9,	Bankruptcy	Court	Record	(“Bankr.	Rec.”)	at	26),	after	
which	Wells	Fargo	filed	a	proof	of	claim	asserting	the	amount	indicated	above.	(See	Dkt.	No.	14,	Brief	of	Wells	Fargo	at	2.)	
	

2	
	

Noting	the	Code	defines	neither	‘surrender’	nor	‘vesting,’	the	court	drew	a	distinction	between	the	two	using	case	precedent	and	
traditional	 definitions.	 “	 ‘Surrender,’	 ”	 it	 observed,	 “has	 developed	 a	 distinct	 meaning	 in	 this	 circuit,”	 namely,	 “to	make	 the	
collateral	available	to	the	secured	creditor	[by]	ced[ing]	his	possessory	rights.”	(Bankr.	Rec.	at	126	(emphasis	in	original)	(quoting	
Pratt,	 462	 F.3d	 at	 19).)	 In	 contrast,	 ‘vesting’	 “plainly	means	 to	 place	 one	 in	 legal	 possession	 or	 ownership	 of	 property.”	 (Id.	
(quoting	BLACK’S	LAW	DICTIONARY	(9th	ed.)).)	
	

3	
	

The	Bankruptcy	Court	characterized	the	property	at	issue	as	an	“income-producing,”	“multifamily	property.”	(Bankr.	Rec.	at	123).	
The	record	therefore	supports	an	assumption	that	the	property	is	not	the	debtor’s	primary	residence,	but	the	Bankruptcy	Court	
made	no	explicit	finding	on	this	point.	Compare	In	re	Guilbert,	176	B.R.	302,	305	(D.R.I.	1995)	(“That	the	residence	in	which	the	
debtor	primarily	resides	is	also	a	source	of	income	to	the	debtor	does	not	render	it	‘something	other	than	a	[primary]	residence.’	
”	 (alteration	 in	 original))	with	 Lomas	Mortg.,	 Inc.	 v.	 Louis,	 82	 F.3d	 1,	 6	 (1st	 Cir.	 1996)	 (“[T]he	 antimodification	 provision	 of	 §	
1322(b)(2)	 does	 not	 bar	 modification	 of	 a	 secured	 claim	 on	 a	 multi-unit	 property	 in	 which	 one	 of	 the	 units	 is	 the	 debtor’s	
principal	 residence	 and	 the	 security	 interest	 extends	 to	 the	 other	 income-producing	 units.”).	 Presumably	 for	 this	 reason,	 the	
Bankruptcy	 Court	 did	 not	 distinguish	 between	 forced	 vesting	 as	 applied	 to	 non-primary	 or	 non-residential	 property	 versus	
primary	residences.	The	Court	finds	this	distinction	potentially	relevant	to,	and	perhaps	demanding	of,	a	more	granular	analysis	
of	whether	situations	exist	in	which	forced	vesting	is	permissible	under	Chapter	13.	
	

4	
	

As	with	the	primary-residence	distinction,	the	Bankruptcy	Court	did	not	address	forced	vesting	as	it	pertains	to	short	versus	long-
term	mortgages	under	the	provisions	mentioned	above.	
	

5	
	

Both	 the	Bankruptcy	Court	 and	 the	parties	 considered	whether	 sections	1322(b)(9)	 and	1325(a)(5)(C)	preempt	 state	 law.	 This	
court,	again,	resists	weighing	in	on	this	issue	for	what	could	only	be	an	academic	analysis	in	the	context	here.	The	necessity	of	the	
Bankruptcy	Court’s	preemption	analysis	was	based	on	what	 this	Court	has	 found	 to	be	an	erroneous	 reading	of	 the	 statutory	
language.	 Having	 answered	 the	 operative	 question	 as	 presented,	 this	 Court	 leaves	 it	 to	 the	 Bankruptcy	 Court	 on	 remand	 to	
analyze	and	apply	preemption	doctrine	if	necessary.	
	

 
 
	
End	of	Document	
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Veltre v. Fifth Third Bank (In re Veltre), No. 16-2213 (Bankr. W.D. Pa. Jan. 27, 
2017) 

Veltre v. Fifth Third Bank (In re Veltre), 
No. 16-2213 (Bankr. W.D. Pa. Jan. 27, 2017) 
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Foreclosure Sales and Preferences. The court recognized a split 
in the case law on the relevant legal issue, but determined that 
a validly conducted foreclosure sale could not be set aside as a 
preference under § 547 of the Bankruptcy Code.
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2017 WL 387361 
United States Bankruptcy Court, 

W.D. Pennsylvania. 

In re: Margaret Adeline Veltre, Debtor. 
Margaret Adeline Veltre, Plaintiff, 

v. 
Fifth Third Bank, Defendant. 

Bankruptcy No. 16–23699–CMB 
| 

Adv. No. 16–2213–CMB 
| 

Signed January 27, 2017 

Synopsis 
Background: Individual Chapter 11 debtor-mortgagor 
brought adversary proceeding to set aside prepetition 
foreclosure sale as preference, and junior creditor that 
purchased property at foreclosure sale moved to 
dismiss. 
  

[Holding:] The Bankruptcy Court, Carlota M. Böhm, 
J., held that sale of debtor’s property at a properly 
conducted and otherwise noncollusive prepetition 
foreclosure sale may not be set aside as preference. 
  

Motion granted. 
  
 
 

West Headnotes (1) 
 
 
[1] 
 

Bankruptcy 

 
 

 Sale of debtor’s property at a properly 
conducted and otherwise noncollusive 
prepetition foreclosure sale may not be set 
aside as preference; creditor’s purchase of 
property at such a properly conducted sale 

does not enable creditor to receive more than 
it would otherwise receive in hypothetical 
Chapter 7 case, as required for avoidance of 
sale as preference. 11 U.S.C.A. § 547(b)(5). 

Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

David A. Colecchia, Law Care, Greensburg, PA, for 
Debtor/Plaintiff. 

John J. Berry, Dinsmore @ Shohl, Pittsburgh, PA, for 
Defendant. 
 
 

MEMORANDUM OPINION 

Carlota M. Böhm, United States Bankruptcy Judge 

*1 After the Debtor, now deceased, defaulted on her 
mortgage, Capital One Bank—holder of a first 
mortgage on the Debtor’s homestead—commenced 
foreclosure proceedings against the Debtor. Capital 
One obtained a final judgement of foreclosure and the 
holder of a second mortgage on the homestead, Fifth 
Third Bank, was the successful bidder at the 
subsequent sheriff’s sale purchasing the homestead at a 
price equal to Capital One’s mortgage. Months after 
the sheriff’s sale, the Debtor filed her voluntary 
Chapter 11 petition and initiated this adversary 
proceeding to deem Fifth Third’s purchase of the 
homestead a preferential transfer. This Court must 
decide whether, as a matter of law, the foreclosure of a 
debtor’s real property executed in accordance with the 
applicable state law may subsequently be avoided as a 
preferential transfer pursuant to 11 U.S.C. § 547. 
  
The Court concludes a property sold at a properly 
conducted and otherwise non-collusive foreclosure sale 
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may not serve as the basis of a preference action under 
11 U.S.C. § 547. At oral arguments, the Debtor 
conceded the foreclosure sale comported with 
Pennsylvania law and acknowledged this District’s 
precedent of preventing preference actions from 
proceeding against foreclosed property absent unusual 
or illegal circumstances surrounding the sheriff’s sale 
itself. The Debtor urged the Court, however, to adopt 
a different approach—to look solely at what Fifth 
Third received from the sheriff’s sale compared to 
what Fifth Third would have received in a hypothetical 
liquidation of the Debtor’s estate based upon the 
Debtor’s alleged value of the homestead. The Court is 
not persuaded by this alternative approach, especially 
in light of the well-reasoned opinions from this District 
already addressing this exact issue. Accordingly, the 
Debtor’s complaint should be dismissed in its entirety. 
  
 

Findings of Fact 

The facts are not disputed.1 The Debtor owned real 
property located at 2317 Haymaker Road, 
Monroeville, PA 15146 (the “Property”) subject to a 
first mortgage held by Capital One and a second 
mortgage held by Fifth Third. Capital One 
commenced a foreclosure action against the Debtor for 
non-payment of the first mortgage on December 29, 
2014 and obtained a Default Judgement on May 21, 
2015.2 A sheriff’s sale was conducted on July 5, 2016 at 
which Fifth Third purchased the property for 
$90,000.00—enough to satisfy Capital One’s 
mortgage.3 A sheriff’s deed was issued to Fifth Third 
on August 15, 2016 and recorded on September 27, 
2016.4 At no time did the Debtor participate or 
otherwise object to the foreclosure action or sheriff’s 
sale. In fact, the Debtor concedes that she was behind 
in her mortgage payments and that all steps of the 
foreclosure proceedings where lawfully conducted and 
in full compliance with Pennsylvania law. The Debtor 
raises no argument regarding any abnormality, 
illegality, or other issue with the foreclosure 
proceedings including the sheriff’s sale itself.5 

  
*2 The Debtor filed her voluntary petition thereafter 
on October 2, 2016 and commenced this adversary 
proceeding on November 11, 2016 seeking a 

determination by this Court that Fifth Third’s 
purchase of the Property is an avoidable preference in 
the amount of $80,000.00.6 Fifth Third seeks dismissal 
of the Debtor’s complaint for failure to state a cause of 
action for which relief can be granted pursuant to Fed. 
R. Civ. P. 12(b)(6) made applicable to this adversary 
proceeding by Fed. R. Bankr. P. 7012 because, as a 
matter of law, a validly conducted foreclosure sale 
precludes the sale from being avoided as a preferential 
transfer under section 547 of the Bankruptcy Code.7 

  
 

Conclusions of Law 

When reviewing a motion to dismiss filed pursuant to 
Rule 12(b)(6), the complaint must be viewed in the 
light most favorable to the plaintiff and all of its well-
pleaded allegations must be accepted as true.8 A 
complaint must be dismissed if it does not allege 
sufficient factual matter, accepted as true, to state a 
claim to relief that is plausible on its face.9 The Third 
Circuit has instructed that in considering a Rule 
12(b)(6) motion the Court must conduct a two-part 
analysis. First, the factual and legal elements of a claim 
should be separated, and while the well-pleaded factual 
allegations in the complaint must be accepted as true, 
any legal conclusions may be disregarded.10 Second, 
the Court must determine whether the facts alleged are 
sufficient to show the plaintiff has a plausible claim for 
relief (i.e., more than the mere possibility), with such 
plausibility determination being a “context-specific 
task that requires the reviewing court to draw on its 
judicial experience and common sense.”11 

  
In order to successfully maintain an action to avoid a 
preferential transfer under 11 U.S.C. § 547, a plaintiff 
must establish that the transfer of an interest of the 
debtor in property was: 

(1) to or for the benefit of a creditor; 

(2) for or on account of an antecedent debt owed 
by the debtor before such transfer was made; 

(3) made while the debtor was insolvent; 

(4) made— 
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(A) on or within 90 days before the date of the 
filing of the petition; or 

(B) between ninety days and one year before the 
date of the filing of the petition, if such creditor 
at the time of such transfer was an insider; and 

(5) that enables such creditor to receive more than 
such creditor would receive if— 

(A) the case were a case under chapter 7 of this 
title; 

(B) the transfer had not been made; and 
(C) such creditor received payment of such debt 
to the extent provided by the provisions of this 
title.12 

  
Here, by her complaint, the Debtor alleges:13 

1. The sheriff’s sale was a transfer; 

2. The transfer occurred less than 90 days before 
the Debtor’s petition was filed; 

*3 3. The Debtor was insolvent at the time of the 
transfer; 

4. The transfer was made to satisfy an antecedent 
debt; and 

5. The transfer enabled Fifth Third to secure more 
than it would have received if the case was a case 
under Chapter 7. 

  
The Debtor’s pleading cannot survive the Rule 
12(b)(6) analysis because the facts cannot establish 
that Fifth Third obtained more than it would have 
received in a hypothetical Chapter 7 where Fifth Third 
obtained its interest in the Property through a non-
collusive and otherwise legal foreclosure proceeding 
that offered the Debtor every opportunity under 
Pennsylvania law to redeem her interest in the 
Property. 
  
Although there is no authority that binds this Court in 
determining the legal question before it14 and there is a 
split of authority on this very question,15 the Court 
declines to adopt the position advanced by the Debtor 
because the Court is not persuaded by this view. 

Rather, the Court is convinced the better view is that 
adopted by Judge Markovitz and Judge Agresti in In 
re Pulcini, 261 B.R. 836 (Bankr. W.D. Pa. 2001) and In 
re Rocco, 319 B.R. 411 (Bankr. W.D. Pa. 2005), 
respectfully, which hold that a valid, legal, and non-
collusive sheriff’s sale cannot be undone or otherwise 
avoided by a preferential transfer action under section 
547 of the Bankruptcy Code. 
  
Under the Supreme Court’s holding in BFP v. 
Resolution Trust Corporation, 511 U.S. 531, 114 S.Ct. 
1757, 128 L.Ed.2d 556 (1994), if applicable state 
foreclosure requirements are met, the price obtained at 
the foreclosure sale constitutes reasonably equivalent 
value as a matter of law.16 Applying this rational, the 
Pulcini court found, and the Rocco court concurred: 

It compels the conclusion that a 
pre-petition transfer of a debtor’s 
interest in real property to a lien 
creditor who purchases the 
property at a regularly-
conducted, non-collusive sheriff’s 
sale and who then sells the 
property to a third party for an 
amount greater than the amount 
of its lien is not avoidable in 
accordance with § 547(b) as a 
preference. In particular, the lien 
creditor does not “receive more” 
for purposes of § 547(b)(5) than it 
would receive in a chapter 7 
liquidation.17 

  
*4 The Court adopts this reasoning and concludes that 
Fifth Third could not and did not “receive more” for 
purposes of § 547(b)(5) because it purchased the 
Property at a regularly-conducted, non-collusive 
sheriff’s sale. To hold otherwise would “profoundly 
affect Pennsylvania’s essential interest in making title 
to real property stable and secure [and] [t]itle to real 
property purchased at a foreclosure sale ‘would be 
under a federally created cloud’.”18 

  
 

Conclusion 

Sheriff’s sales executed in compliance with the 
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applicable state law must be final and the rights 
created and extinguished by them cannot be disturbed 
by the filing of a bankruptcy petition. Accordingly, a 
properly conducted and otherwise non-collusive 
sheriff’s sale may not be avoided as a preferential 
transfer pursuant to 11 U.S.C. § 547. A consistent 
Order will be entered contemporaneously with this 
Memorandum Opinion. 
  
 

ORDER GRANTING MOTION TO DISMISS 

This case came before the Court for consideration of 
the Motion to Dismiss filed by Fifth Third Bank (Adv. 
Pro. Doc. No. 6). Consistent with the Memorandum 
Opinion entered contemporaneously, it is 
  

ORDERED: 

1. The Motion to Dismiss (Adv. Pro. Doc. No. 6) 
is hereby GRANTED; 

2. The Complaint (Adv. Pro. Doc. No. 1) is 
hereby DISMISSED with prejudice. 

3. The Clerk is directed to close this adversary 
proceeding. 

  

All Citations 

--- B.R. ----, 2017 WL 387361, 63 Bankr.Ct.Dec. 172 

	

Footnotes	
	
1	
	

The	parties	each	agreed,	in	open	court,	that	the	underlying	facts	are	not	in	dispute.	Accordingly,	the	issue	before	the	Court	is	only	
a	matter	of	law	to	be	decided	based	upon	the	parties’	filed	pleadings	and	their	representations	to	the	Court	on	January	18,	2017.	
	

2	
	

Adv.	Pro.	Doc.	No.	7,	Ex.	A.	
	

3	
	

Adv.	Pro.	Doc.	No.	7,	Ex.	B.	
	

4	
	

Adv.	Pro.	Doc.	No.	7,	Ex.	A.	
	

5	
	

At	the	hearing	held	on	January	18,	2017,	the	Court	inquired:	“is	it	correct	that	the	statements	of	Fifth	Third	Bank	as	to	the	facts,	
that	 there	was	no	collusion	at	 the	sale	or	appeal	of	 the	 foreclosure?”	Debtor’s	counsel,	 in	addition	 to	acknowledging	 that	 the	
Debtor	had	not	appealed	any	portion	of	the	foreclosure	proceeding,	responded,	“No,	the	only	claim	my	client	could	raise	with	
respect	to	the	foreclosure	is	that	they	were	in	a	loss	mitigation	process	and	they	were	foreclosed	upon.”	
	

6	
	

See	Main	Case	Doc.	No.	18	at	13;	Adv.	Pro.	Doc.	No.	1.	Pursuant	to	the	Debtor’s	pleadings,	the	$80,000.00	claim	is	derived	from	
the	difference	of	the	sale	price	of	the	Property	paid	by	Fifth	Third	in	the	amount	of	$90,000.00	with	the	property’s	alleged	market	
value	 in	 the	amount	of	$200,000.00	 less	 the	debt	owed	 to	Fifth	Third	 in	 the	amount	of	$25,000.00.	The	Court	 recognizes	 the	
Debtor’s	math	is	not	exact	and	that	the	Debtor’s	asserted	value	of	the	Property	varies	among	the	pleadings,	but	is	accurate	to	the	
extent	the	numbers	reflect	that	Fifth	Third	arguably	obtained	a	substantial	equity	cushion	in	the	Property.	
	

7	
	

Adv.	Pro.	Doc.	No.	6.	
	

8	
	

Erickson	v.	Pardus,	551	U.S.	89,	93–94,	127	S.Ct.	2197,	167	L.Ed.2d	1081	(2007).	
	

9	
	

Ashcroft	v.	Iqbal,	556	U.S.	662,	668,	129	S.Ct.	1937,	173	L.Ed.2d	868	(2009).	
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10	
	

Fowler	v.	UPMC	Shadyside,	578	F.3d	203,	210–11	(3d	Cir.	2009).	
	

11	
	

Id.	
	

12	
	

11	U.S.C.	§	547(b).	
	

13	
	

Adv.	Pro.	Doc.	No.	1.	
	

14	
	

“It	 is	clear	that	there	 is	no	such	thing	as	 ‘the	 law	of	the	district.’	Even	where	the	facts	of	a	prior	district	court	case	are,	 for	all	
practical	purposes,	 the	same	as	those	presented	to	a	different	district	court	 in	the	same	district,	 the	prior	 ‘resolution	of	 those	
claims	 does	 not	 bar	 reconsideration	 by	 this	 Court	 of	 similar	 contentions.	 The	 doctrine	 of	 stare	 decisis	 does	 not	 compel	 one	
district	court	judge	to	follow	the	decision	of	another.’	”	Threadgill	v.	Armstrong	World	Indus.,	Inc.,	928	F.2d	1366,	1371	(3d	Cir.	
1991)(citing	State	Farm	Mutual	Automobile	Insurance	Co.	v.	Bates,	542	F.Supp.	807,	816	(N.D.	Ga.	1982)).	
	

15	
	

Compare	In	re	Whittle	Development,	Inc.,	463	B.R.	796	(Bankr.	N.D.	Tex.	2011),	and	In	re	Villarreal,	413	B.R.	633	(Bankr.	S.D.	Tex.	
2009),	and	In	re	Rambo,	297	B.R.	418	(Bankr.	E.D.	Pa.	2003)	with	In	re	Free,	449	B.R.	461	(Bankr.	W.D.	Pa.	2011),	and	In	re	Rocco,	
319	B.R.	411	(Bankr.	W.D.	Pa.	2005),	and	In	re	Pulcini,	261	B.R.	836	(Bankr.	W.D.	Pa.	2001).	
	

16	
	

BFP	v.	Resolution	Trust	Corporation,	511	U.S.	at	545,	114	S.Ct.	1757.	
	

17	
	

In	 re	 Rocco,	 319	 B.R.	 411,	 416	 (Bankr.	 W.D.	 Pa.	 2005),	 subsequently	 aff’d	 sub	 nom.	 Rocco	 v.	 J.P.	 Morgan	 Chase	 Bank,	 255	
Fed.Appx.	638	(3d	Cir.	2007).	
	

18	
	

In	re	Pulcini,	261	B.R.	at	844	(citing	BFP	v.	Resolution	Trust	Corporation,	511	U.S.	at	544,	114	S.Ct.	1757).	
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Ivey v. First Citizens Bank & Trust Co. (In re Whitley), No. 15-2209 (4th Cir. Jan. 
31, 2017) 

Ivey v. First Citizens Bank & Trust Co.  
(In re Whitley),  
No. 15-2209 (4th Cir. Jan. 31, 2017) 

Definition of Transfer. A three-judge panel of the Fourth Circuit 
held, “While recognizing that some courts read § 101(54) more 
broadly, we are persuaded by the precedent in this Circuit and 
our sister circuits that the better interpretation of ‘transfer’ does 
not include a debtor’s regular deposits into his own unrestricted 
checking account—a specific circumstance not explicitly 
contemplated by the Senate Report.”
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2017 WL 416964 
Only the Westlaw citation is currently available. 

United States Court of Appeals, 
Fourth Circuit. 

In re: James Edwards Whitley, Debtor. 
Charles M. Ivey, III, Chapter 7 Trustee for the 
Estate of James Edwards Whitley, Plaintiff–

Appellant, 
v. 

First Citizens Bank & Trust Company, Defendant–
Appellee. 

No. 15-2209 
| 

Argued: October 26, 2016 
| 

Decided: January 31, 2017 

Synopsis 
Background: Chapter 7 trustee brought adversary 
proceeding to avoid prepetition funds transfers by 
debtor, as operator of alleged Ponzi scheme, as 
actually fraudulent to creditors. The United States 
Bankruptcy Court for the Middle District of North 
Carolina, William L. Stocks, J., 2014 WL 6910837, 
granted defendant’s motion for summary judgment, 
and trustee appealed. The District Court, Osteen, Jr., 
J., 539 B.R. 77, affirmed. Trustee appealed. 
  

[Holding:] The Court of Appeals, Gregory, Chief 
Judge, held that trustee could not avoid, as allegedly 
fraudulent “transfers” of interests of the debtor in 
property, prepetition deposits and wire transfers into 
debtor’s unrestricted checking account. 
  

Affirmed. 
  
 
 

West Headnotes (5) 
 
 

[1] 
 

Bankruptcy 
Conclusions of law;  de novo review 

Bankruptcy 
Clear error 

 
 On appeal from district court order affirming 

bankruptcy court’s judgment, the Court of 
Appeals reviews de novo the bankruptcy 
court’s and district court’s legal conclusions 
and reviews for clear error bankruptcy court’s 
factual findings. Fed. R. Bankr. P. 8013. 

Cases that cite this headnote 
 

 
 
[2] 
 

Bankruptcy 
Scope of review in general 

 
 In reviewing grant of summary judgment, the 

Court of Appeals can affirm on any legal 
ground supported by the record and is not 
limited to the grounds relied on by lower 
court. 

Cases that cite this headnote 
 

 
 
[3] 
 

Bankruptcy 
Property or rights transferred 

 
 Chapter 7 trustee could not avoid, as 

allegedly fraudulent “transfers” of interests of 
the debtor in property, prepetition deposits 
and wire transfers into debtor’s unrestricted 
checking account; there had been no transfer, 
fraudulent or otherwise, as result of such 
deposits and wire transfers, where debtor was 
still free to access the deposited funds at will. 
11 U.S.C.A. §§ 101(54), 548. 

Cases that cite this headnote 
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[4] 
 

Bankruptcy 
Nature of Transfer 

Bankruptcy 
Nature and Form of Transfer 

 
 Term “transfer,” as used in the Bankruptcy 

Code, was meant to be defined as broadly as 
possible, to encompass an array of 
transactions. 11 U.S.C.A. § 101(54). 

Cases that cite this headnote 
 

 
 
[5] 
 

Bankruptcy 
Nature of Transfer 

Bankruptcy 
Property or rights transferred 

 
 Term “transfer,” as used in the Bankruptcy 

Code, is not broad enough to encompass a 
debtor’s regular deposits into his own 
unrestricted checking account; debtor does 
not part with any interest in property by 
virtue of such a deposit. 11 U.S.C.A. § 
101(54). 

Cases that cite this headnote 
 

 
 

Appeal from the United States District Court for the 
Middle District of North Carolina, at Greensboro. 
William L. Osteen, Jr., Chief District Judge. (1:14–cv–
01067–WO; 12–02028; 10–10426) 

Attorneys and Law Firms 

ARGUED: Charles Marshall Ivey, III, IVEY, 
MCCLELLAN, GATTON & SIEGMUND, L.L.P., 
Greensboro, North Carolina, for Appellant. Gary J. 

Rickner, WARD AND SMITH, P.A., Greenville, 
North Carolina, for Appellee. ON BRIEF: Charles 
Marshall Ivey, IV, IVEY, MCCLELLAN, GATTON 
& SIEGMUND, L.L.P., Greensboro, North Carolina, 
for Appellant. Benjamin E. F.B. Waller, WARD AND 
SMITH, P.A., Greenville, North Carolina, for 
Appellee. 

Before GREGORY, Chief Judge, WYNN, Circuit 
Judge, and DAVIS, Senior Circuit Judge. 

Opinion 

Affirmed by published opinion. Chief Judge Gregory 
wrote the opinion, in which Judge Wynn and Senior 
Judge Davis joined. 
 
 

GREGORY, Chief Judge: 

*1 This appeal is from an adversary proceeding in the 
bankruptcy of debtor James Edwards Whitley. Charles 
M. Ivey III, the Chapter 7 trustee for Whitley’s estate, 
appeals the district court judgment affirming the 
bankruptcy court’s award of summary judgment for 
First Citizens Bank and Trust Company (“First 
Citizens Bank” or “the Bank”) on the trustee’s claim 
that certain deposits and wire transfers to Whitley’s 
personal checking account at First Citizens Bank are 
avoidable as fraudulent transfers. We find that the 
transactions at issue do not constitute transfers within 
the meaning of the Bankruptcy Code, and we therefore 
affirm. 
  
 

I. 

This case arises out of Whitley’s bankruptcy, which in 
turn stems from Whitley’s Ponzi scheme wherein he 
defrauded his friends, family, and acquaintances out of 
millions of dollars under the guise of investing their 
money in a purchase order factoring contract 
business.1 This scheme unraveled in late 2009 when 
Whitley was unable to secure additional funds to 
continue his fraudulent operations. 



AMERICAN BANKRUPTCY INSTITUTE

33

Harner, Michelle 2/9/2017 
For Educational Use Only 

In re Whitley, --- F.3d ---- (2017)  
2017 WL 416964 
 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3 
 

  
In early 2010, a group of eight individual creditors 
filed with the bankruptcy court an involuntary petition 
against Whitley for relief pursuant to 11 U.S.C. § 303. 
The petition was granted on March 30, 2010. In 2012, 
after more than two years of bankruptcy proceedings 
and Whitley’s conviction for wire fraud and money 
laundering, the trustee filed a complaint on behalf of 
the bankruptcy estate against First Citizens Bank, 
where Whitley had a personal checking account in his 
name. Whitley had used this account to deposit funds, 
receive wire transfers, and write checks as part of his 
fraudulent scheme in the two years preceding the filing 
of the involuntary bankruptcy petition. Administrative 
Record (“A.R.”) 482. In the complaint, the trustee 
alleged, among other things,2 that certain deposits and 
wire transfers to Whitley’s account, including personal 
and cashier’s checks and wire transfers from Whitley’s 
“investors,” constituted transfers from Whitley to the 
Bank that were made with the actual intent to hinder, 
delay, or defraud creditors, and that they were 
therefore avoidable as fraudulent transfers under 11 
U.S.C. § 548(a)(1)(A). Id. 
  
*2 The bankruptcy court granted summary judgment 
for First Citizens Bank on the grounds that although 
the transactions were transfers from Whitley to the 
Bank, those transfers neither diminished the 
bankruptcy estate nor placed the funds beyond the 
creditors’ reach, and they were therefore not avoidable 
as fraudulent transfers. The district court affirmed on 
the same grounds. The trustee timely appealed to this 
Court. 
  
 

II. 

[1] [2]We review de novo the bankruptcy court’s and the 
district court’s legal conclusions and review for clear 
error the bankruptcy court’s factual findings. In re 
Taneja, 743 F.3d 423, 429 (4th Cir. 2014). Summary 
judgment is appropriate when “there is no genuine 
dispute as to any material fact and the movant is 
entitled to judgment as a matter of law.” Fed. R. Civ. 
P. 56(a). And “[i]n reviewing the grant of summary 
judgment, we can affirm on any legal ground 
supported by the record and are not limited to the 

grounds relied on by the district court.” Jackson v. 
Kimel, 992 F.2d 1318, 1322 (4th Cir. 1993). 
  
 

A. 

The trustee alleges that the transactions at issue should 
be avoided as fraudulent transfers made from Whitley 
to the Bank with the actual intent to hinder, delay, or 
defraud Whitley’s creditors. The trustee argues that 
the bankruptcy and district courts erred by requiring 
that the transactions diminish the bankruptcy estate in 
order to qualify as fraudulent transfers under § 
548(a)(1)(A). Where actual fraudulent intent is present, 
the trustee contends, there is no requirement that the 
transactions diminish or otherwise move property 
away from the bankruptcy estate. 
  
First Citizens Bank counters that the bankruptcy and 
district courts properly required that the transactions 
diminish the bankruptcy estate. The Bank points out 
that § 548(a)(1)(A) requires that an avoidable transfer 
be one “of an interest of the debtor in property,” 
which, the Bank maintains, federal courts have 
interpreted to mean that the property would have been 
in the estate if not for the transfer. The Bank also 
emphasizes the underlying policy of fraudulent 
transfer law, which is to prevent depletion of the 
estate. Here, where Whitley deposited checks and 
received wire transfers in his personal checking 
account, the Bank argues that he neither transferred 
his interest in the funds to the Bank nor diminished the 
bankruptcy estate, since Whitley at all times had access 
to and control of the funds. 
  
We asked the parties to address at oral argument the 
significant threshold question of whether the 
transactions at issue are even transfers within the 
meaning of § 101(54) of the Bankruptcy Code, such 
that we might proceed to consider whether the 
transactions are avoidable transfers under § 
548(a)(1)(A). The trustee argued that the transactions 
did constitute transfers under § 101(54)’s broad 
definition, which includes any “dispos[al] of or parting 
with [ ] property.” The trustee contended that 
depositing and accepting funds into a bank account as 
Whitley did here constitutes parting with property 
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under § 101(54) because of the Bank’s access to and 
interest in the funds. First Citizens Bank responded 
that no such parting with property occurred. It argued 
that there was no change to Whitley’s rights and 
interests in the property after the deposits and wire 
transfers because Whitley still had access to his 
account, he could withdraw the funds at will, and any 
funds in the account were available to the bankruptcy 
estate. 
  
*3 We now find that the transactions at issue do not 
constitute transfers within the meaning of the 
Bankruptcy Code. Because our resolution of this 
threshold question disposes of the appeal, we need not 
reach the parties’ other arguments. 
  
 

B. 

[3]Under 11 U.S.C. § 548(a)(1)(A), a “trustee may avoid 
any transfer ... of an interest of the debtor in property 
... that was made or incurred on or within 2 years 
before the date of the filing of the petition, if the 
debtor voluntarily or involuntarily [ ] made such 
transfer ... with actual intent to hinder, delay, or 
defraud any” creditor. The Bankruptcy Code defines 
“transfer,” in pertinent part, as any “mode, direct or 
indirect, absolute or conditional, voluntary or 
involuntary, of disposing of or parting with[ ] (i) 
property; or (ii) an interest in property.” Id. § 
101(54)(D). The threshold question here is whether the 
transactions at issue are transfers within the meaning 
of § 101(54), such that they might be considered under 
§ 548. 
  
[4]Congress sought to make “[t]he definition of 
transfer” in the Bankruptcy Code “as broad as 
possible,” drafting it to include “any transfer of an 
interest in property,” including “[a] deposit in a bank 
account or similar account.” S. Rep. No. 95–989, at 27 
(1978) (stating also that “any transfer of an interest in 
property is a transfer, including a transfer of 
possession, custody, or control even if there is no 
transfer of title, because possession, custody, and 
control are interests in property”). The Senate Report 
did not, however, distinguish between different types 
of deposits; it merely articulated the general principle 

that “transfer” is meant to encompass an array of 
transactions. Courts are thus divided on whether § 
101(54)’s definition of “transfer,” even interpreted as 
broadly as Congress intended, includes a debtor’s 
deposits in his own unrestricted bank account in the 
regular course of business. 
  
Some courts have found that these types of 
transactions do constitute “transfers” within the 
meaning of § 101(54). For instance, in In re Schafer, 
294 B.R. 126 (N.D. Cal. 2003), where the debtor 
opened a new account and deposited his funds there 
because a creditor had attached his old account, the 
court found that “[t]here is no ambiguity around the 
definition of transfer, deposits in bank accounts clearly 
qualify.” Id. at 132. And in Meoli v. Huntington Nat’l 
Bank, No. 1:12–CV–1113, 2015 WL 5690953, at *9–10 
(W.D. Mich. Sept. 28, 2015), the court found that a 
customer’s deposits in his bank account were transfers 
and that the bank was the immediate transferee as a 
result of the deposits. See also Redmond v. Tuttle, 698 
F.2d 414, 417–18, 417 n.8 (10th Cir. 1983) (finding that 
deposits in debtors’ checking account were transfers 
within the meaning of § 101(54)). These courts looked 
to the Senate Report’s statement that the definition of 
“transfer” should be read as broadly as possible, as 
well as the broad language of § 101(54) itself. 
  
But courts have just as strongly concluded that 
deposits by a debtor into his own unrestricted checking 
account in the regular course of business do not 
constitute “transfers” within the meaning of § 101(54). 
The Fourth Circuit said precisely that almost ninety 
years ago: 

An ordinary deposit in a bank, 
however, is not a “transfer”.... It 
... results in substituting for 
currency, bank notes, checks, 
drafts, and other bankable items 
a corresponding credit with the 
bank, which may be checked 
against, and which provides the 
depositor with the medium of 
exchange in universal use in the 
transaction of business.... [I]f the 
deposit is in reality a deposit, 
made in good faith as such, 
subject to the withdrawal of the 
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depositor, and not made as a 
cloak for a payment or other 
forbidden transaction, it is not a 
transfer within the meaning of 
the Bankruptcy Act.... 

*4 Citizens’ Nat. Bank of Gastonia, N.C. v. Lineberger, 
45 F.2d 522, 527–28 (4th Cir. 1930); see also Bank of 
Commerce & Trs. v. Hatcher, 50 F.2d 719, 720 (4th 
Cir. 1931) (same) (citing Lineberger, 45 F.2d at 527). 
The Lineberger and Hatcher courts relied heavily on 
language from the Supreme Court, which had 
previously stated that “[i]t cannot be doubted that, 
except under special circumstances, ... a deposit of 
money upon general account with a bank creates the 
relation of debtor and creditor.... It creates an 
ordinary debt, not a privilege or right of a fiduciary 
character.” N.Y. Cty. Nat’l Bank v. Massey, 192 U.S. 
138, 145, 24 S.Ct. 199, 48 L.Ed. 380 (1904). And this 
“ordinary debt,” with the Bank’s corresponding 
obligation to make the funds available at the 
depositor’s will, does not change the debtor’s interest 
in the funds. See id. Courts have interpreted Massey to 
say that this type of transaction therefore does not 
constitute a transfer within the meaning of the 
Bankruptcy Code. See, e.g., In re Consol. Pioneer 
Mortg. Entities, 211 B.R. 704, 714–15 (S.D. Cal. 1997), 
aff’d in part, rev’d in part on other grounds, 166 F.3d 
342 (9th Cir. 1999). 
  
Though Lineberger, Hatcher, and Massey all predate 
the current Bankruptcy Code, courts continue to rely 
on these cases in similarly finding that certain deposits 
do not constitute transfers under § 101(54). In 
Consolidated Pioneer Mortgage, the court found that 
“[n]otwithstanding [§ 101(54)’s] broad definition [of 
‘transfer’], it is well settled that a customer’s bank 
deposits into its own unrestricted checking account are 
not transfers within the meaning of the Bankruptcy 
Code.” Id. at 714 (citing Massey, 192 U.S. at 145, 24 
S.Ct. 199). And relying on the passage from Lineberger 
quoted above, the court added, “Although the 
customer ‘disposes of’ or ‘parts with’ the deposited 
items in exchange for the credit, this ‘parting’ is not a 
transfer for bankruptcy purposes because, in effect, the 
assets available to the customer have not changed.” Id. 
at 714–15. And at least one bankruptcy court in this 
Circuit has similarly applied Lineberger to determine 
that these types of transactions are not transfers under 

§ 101(54). See In re Rood, 459 B.R. 581, 606 (Bankr. D. 
Md. 2011), aff’d, 482 B.R. 132 (D. Md. 2012), aff’d sub 
nom. S. Mgmt. Corp. Ret. Trust v. Rood, 532 
Fed.Appx. 370 (4th Cir. 2013), and aff’d sub nom. S. 
Mgmt. Corp. Ret. Trust v. Jewell, 533 Fed.Appx. 228 
(4th Cir. 2013) (“[W]ith respect to those ‘transfers’ that 
were actually deposits of funds into accounts 
controlled by [the debtor], the court observes that ‘an 
ordinary deposit in a bank ... is not a “transfer.” ’ ” 
(quoting Lineberger, 45 F.2d at 527)). According to 
these courts, such transactions do not change the 
debtor’s possession, custody, or control of the 
property because the transactions result in only a 
substitution of the property for a corresponding 
credit—a credit that may be redeemed by the debtor at 
any time. 
  
Other bankruptcy and circuit courts, considering the 
issue both before and after the enactment of the 
current Bankruptcy Code, agree. See In re Prescott, 
805 F.2d 719, 729 (7th Cir. 1986) (“Deposits into bank 
accounts clearly can be transfers under the new 
Bankruptcy Code.... However, ... to the extent a 
deposit is made into an unrestricted checking account, 
in the regular course of business and withdrawable at 
the depositor’s will, it is not avoidable by the 
trustee....”) (citing Katz v. First Nat’l Bank of Glen 
Head, 568 F.2d 964, 969 (2d Cir. 1977)); Katz, 568 
F.2d at 969 (“It is well settled that deposits in an 
unrestricted checking account, made in the regular 
course of business, do not constitute transfers within 
the meaning of the Bankruptcy Act.”); In re Tonyan 
Const. Co., Inc., 28 B.R. 714, 728–29 (Bankr. N.D. Ill. 
1983) (stating that “[o]rdinarily, a deposit in an 
unrestricted checking account does not constitute a 
parting with property, because it ‘[ ] results in 
substituting for currency, bank notes, checks, drafts, 
and other bankable items a corresponding credit with 
the bank, which may be checked against’ ” (quoting 
Lineberger, 45 F.2d at 527)); In re Perry, 336 F.Supp. 
420, 425 (D.S.C. 1972) (finding that “deposits and 
subsequent set-offs are not transfers” because they 
“result in a substitution of credit for various forms of 
commercial paper or currency” and “are withdrawable 
at the will of the depositor”). 
  
*5 [5]While recognizing that some courts read § 101(54) 
more broadly, we are persuaded by the precedent in 
this Circuit and our sister circuits that the better 
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interpretation of “transfer” does not include a debtor’s 
regular deposits into his own unrestricted checking 
account—a specific circumstance not explicitly 
contemplated by the Senate Report. When Whitley 
made deposits and accepted wire transfers into his 
checking account at First Citizens Bank, he continued 
to possess, control, and have custody over those funds, 
which were freely withdrawable at his will. Indeed, any 
funds in the account were at all times part of the 
bankruptcy estate. The Bank’s mere maintenance of 
Whitley’s checking account does not suffice to make 
deposits and wire transfers in that account “transfers” 
from Whitley to the Bank, and we decline to read § 
101(54) to say otherwise. 
  
We express no opinion on whether other types of 
deposits, such as those made to restricted checking 
accounts, would constitute transfers under § 101(54). 
Our holding is limited to the narrow circumstances 
presented here: when a debtor deposits or receives a 
wire transfer of funds into his own unrestricted 
checking account in the regular course of business, he 
has not transferred those funds to the bank that 
operates the account. When the debtor is still free to 
access those funds at will, the requisite “disposing of” 
or “parting with” property has not occurred; there has 

not been a “transfer” within the meaning of § 101(54). 
  
Contrary to the bankruptcy and district courts, we 
find that the deposits and wire transfers at issue here 
are not § 101(54) “transfers” from Whitley to First 
Citizens Bank. The transactions therefore cannot be 
avoidable transfers under § 548(a). Accordingly, 
summary judgment for First Citizens Bank is proper 
on this narrower ground. 
  
 

III. 

For all of these reasons, the district court’s judgment is 
  
AFFIRMED. 
  

All Citations 

--- F.3d ----, 2017 WL 416964 
	

Footnotes	
	
1	
	

The	details	of	Whitley’s	fraudulent	scheme	are	recounted	in	our	earlier	opinion	affirming	his	criminal	sentence	for	wire	fraud	and	
money	laundering.	See	United	States	v.	Whitley,	544	Fed.Appx.	154	(4th	Cir.	2013).	As	we	explained	there,	

A	“purchase	order	factoring	contract”	is	needed	when	a	supplier	requires	that	a	buyer	pay	for	goods	by	cash	on	delivery,	but	
the	buyer	wants	 to	purchase	the	goods	on	30	to	60	day	terms.	The	purchase	order	contractor	agrees	to	pay	the	supplier	
upon	delivery	of	the	goods,	which	enables	the	buyer	to	delay	payment	for	a	specified	period	of	time.	

Id.	at	155	n.1.	Whitley	did	not	invest	any	of	his	victims’	funds	in	such	a	business;	he	instead	spent	their	funds	both	to	further	
his	Ponzi	scheme	and	for	his	own	personal	use.	Id.	at	156.	
	

2	
	

The	 bankruptcy	 court	 granted	 the	 Bank’s	 motion	 to	 dismiss	 the	 trustee’s	 other	 claims,	 and	 the	 trustee	 did	 not	 appeal	 the	
dismissal	of	those	claims.	
	

 
 
	
End	of	Document	
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Kahn v. Barton (In re Kahn), No. 15-60002 (9th Cir. Jan. 23, 2017) 

Kahn v. Barton (In re Kahn),
No. 15-60002 (9th Cir. Jan. 23, 2017) 

Subordination of Security Claims. The court held that the 
creditor’s claim related to the debtor’s conduct, which was 
unrelated to the purchase or sale of a security, and affirmed the 
lower courts’ decisions overruling the objections to the claim. 
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Synopsis 
Background: Creditor filed proofs of claim in Chapter 
13 cases of debtors, relating to state court judgment 
against debtors and their corporation for conversion, 
fraud, breach of fiduciary duty, and California 
statutory violations related to his loss of common 
stock shares in corporation. Creditor also moved to 
convert both Chapter 13 cases to Chapter 7. Debtors 
then brought adversary proceedings seeking to 

disallow creditor’s claims based on allegation that 
claims were subject to mandatory subordination. 
Debtors also filed objections to creditor’s claims on 
same theory. The United States Bankruptcy Court for 
the Central District of California, Julia W. Brand, J., 
converted cases to Chapter 7, overruled claims 
objections, and dismissed adversary proceedings with 
prejudice. Debtors appealed. The Bankruptcy 
Appellate Panel, Taylor, J., 523 B.R. 175, affirmed. 
  

Holdings: The Court of Appeals, Fernandez, Circuit 
Judge, held that: 
  
[1] creditor’s claims were not subject to mandatory 
subordination, and 
  
[2] bankruptcy court did not abuse its discretion in 
converting debtors’ Chapter 13 cases to Chapter 7 
cases. 
  

Affirmed. 
  
Rawlinson, Circuit Judge, filed opinion concurring in 
part and dissenting in part. 
  
 
 

West Headnotes (10) 
 
 
[1] 
 

Bankruptcy 
Review of Appellate Panel 

 
 The Court of Appeals reviews decisions of the 

Bankruptcy Appellate Panel (BAP) de novo. 
28 U.S.C.A. § 158(d)(1). 

Cases that cite this headnote 
 

 
 
[2] 
 

Bankruptcy 
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Conclusions of law;  de novo review 
Bankruptcy 

Clear error 
 

 Because the Court of Appeals is in as good a 
position as the Bankruptcy Appellate Panel 
(BAP) to review bankruptcy court rulings, it 
independently examines the bankruptcy 
court’s decision, reviewing the bankruptcy 
court’s interpretation of the Bankruptcy Code 
de novo and its factual findings for clear 
error; the Court of Appeals accepts findings 
of fact made by the bankruptcy court unless 
those findings leave the definite and firm 
conviction that a mistake has been committed 
by the bankruptcy judge. 

Cases that cite this headnote 
 

 
 
[3] 
 

Bankruptcy 
Discretion 

 
 A bankruptcy court’s ultimate decisions to 

convert cases from Chapter 13 to Chapter 7 
are reviewed for abuse of discretion. 

Cases that cite this headnote 
 

 
 
[4] 
 

Federal Courts 
Abuse of discretion in general 

 
 A court abuses its discretion when it makes a 

factual finding that was illogical, implausible, 
or without support in inferences that may be 
drawn from the facts in the record. 

Cases that cite this headnote 
 

 
 

[5] 
 

Bankruptcy 
Particular cases and issues 

 
 A bankruptcy court’s finding of bad faith is 

reviewed for clear error. 

Cases that cite this headnote 
 

 
 
[6] 
 

Bankruptcy 
Security purchase rescission claims 

 
 Creditor’s claims, relating to state court 

judgment against individual debtors and their 
corporation for conversion, fraud, breach of 
fiduciary duty, and California statutory 
violations related to his loss of common stock 
shares in corporation, were not subject to 
mandatory subordination, since creditor’s 
claims did not arise out of purchase or sale of 
securities; debtors’ separate wrongdoing did 
not have any connection to purchase or sale 
of creditor’s shares, judgment did not arise 
from purchase or sale, risk that those who 
purchase or sell stock assume and expect to 
take was not that shares themselves later 
would be stolen outright by other individuals, 
and any reliance upon equity contributed by 
corporation’s investors did not touch upon 
separate torts committed by debtors. 11 
U.S.C.A. § 510(b). 

Cases that cite this headnote 
 

 
 
[7] 
 

Bankruptcy 
Security purchase rescission claims 

 
 Mandatory subordination provision of 

Bankruptcy Code for claims arising from the 
purchase or sale of securities of debtor or 
debtor’s affiliate is not limited to bankruptcy 
cases involving corporate debtors, but also 
applies in cases filed by individual debtors. 11 
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U.S.C.A. § 510(b). 

Cases that cite this headnote 
 

 
 
[8] 
 

Bankruptcy 
Security purchase rescission claims 

 
 Damage award against debtors for 

conversion that was based on value of 
securities at time of conversion did not “arise 
out of” purchase of securities and risks that 
purchase might entail, and thus claim against 
debtors based on damage award was not 
subject to mandatory subordination, since 
award arose out of debtors’ conversion of 
securities many years later and value of 
securities at date of conversion was measuring 
stick. 11 U.S.C.A. § 510(b). 

Cases that cite this headnote 
 

 
 
[9] 
 

Bankruptcy 
Grounds or cause 

 
 Bankruptcy court did not abuse its discretion 

in converting debtors’ Chapter 13 cases to 
Chapter 7 cases, where timing of debtors’ 
Chapter 13 petitions was highly suspect, 
debtors failed and refused to provide financial 
information critical to determining value of 
their assets, and they further failed to provide 
information regarding movement of funds 
among their various business entities. 11 
U.S.C.A. § 1307(c). 

Cases that cite this headnote 
 

 
 
[10] Bankruptcy 

 Involuntary Conversion;  Request by 
Creditors or Other Parties in Interest 
 

 When converting Chapter 13 proceedings to 
Chapter 7 proceedings, a bankruptcy court is 
required to consider the totality of the 
circumstances. 11 U.S.C.A. § 1307(c). 

Cases that cite this headnote 
 

 
 

Appeal from the Ninth Circuit Bankruptcy Appellate 
Panel, Taylor, Dunn, and Kirscher, Bankruptcy 
Judges, Presiding, BAP No. 14-1021, BAP No. 14-
1060, BAP No. 14-1020, BAP No. 14-1041, BAP No. 
14-1061, BAP No. 14-1062 

Attorneys and Law Firms 

Lewis R. Landau (argued), Calabasas, California, for 
Appellants. 

Patrick C. McGarrigle (argued) and Michael J. 
Kenney, McGarrigle Kenney & Zampiello APC, 
Chatsworth, California, for Appellees. 

Before: Diarmuid F. O’Scannlain, Ferdinand F. 
Fernandez, and Johnnie B. Rawlinson, Circuit Judges. 

SUMMARY* 

Bankruptcy 

*1 On appeal from the Bankruptcy Appellate Panel, 
the panel affirmed (1) the bankruptcy court’s decision 
that a creditor’s claims were not subordinated and (2) 
the bankruptcy court’s conversion of the debtors’ 
Chapter 13 bankruptcy proceedings to Chapter 7 
proceedings. 
  
11 U.S.C. § 510(b) requires that claims for damages 
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arising from the purchase or sale of a security of the 
debtor or an affiliate of the debtor be subordinated to 
certain other claims or interests. Disagreeing with the 
BAP, and following Liquidating Tr. Comm. of the Del 
Biaggio Liquidating Tr. v. Freeman (In re Del Biaggio), 
834 F.3d 1003 (9th Cir. 2016), the panel held that § 
510(b) applies when debtors are individuals. 
Nevertheless, the panel agreed with the bankruptcy 
court that the creditor’s claims did not arise out of a 
purchase or sale of securities, but rather were based 
upon a judgment entered against the debtors on 
account of their actions in fraudulently converting the 
creditor’s stock. 
  
The panel held that the bankruptcy court did not 
clearly err when it found bad faith and did not abuse 
its discretion when it converted the debtors’ Chapter 
13 proceedings to Chapter 7 proceedings. 
  
Concurring in part, Judge Rawlinson agreed with the 
majority that the bankruptcy court acted within its 
discretion when it converted the proceedings from 
Chapter 13 to Chapter 7. She also joined the majority’s 
conclusion that 11 U.S.C. § 510(b) applies to debtors 
who are individuals. Judge Rawlinson dissented from 
the conclusion of the majority that § 510(b) was 
inapplicable because the creditor’s claims did not arise 
from a purchase or sale of securities. 
  
 

Partial Concurrence and Partial Dissent by Judge 
Rawlinson 
 

OPINION 

FERNANDEZ, Circuit Judge: 

Zafar David Khan and Terrance Alexander Tomkow 
(collectively “Debtors”) appeal the judgment1 of the 
Bankruptcy Appellate Panel of the Ninth Circuit 
(“BAP”), which affirmed the decision of the 
bankruptcy court that the claim of Kenneth Barton 
was not subordinated pursuant to the provisions of 11 
U.S.C. § 510(b),2 and converted3 the Debtors’ Chapter 
13 bankruptcy proceedings4 to Chapter 7 proceedings.5 
We affirm the decision of the bankruptcy court. 

  
 

BACKGROUND 

In 2013, Barton obtained a Superior Court of the State 
of California (“Superior Court”) judgment against the 
Debtors and RPost International, Ltd. (“RIL”) for 
conversion, fraud, breach of fiduciary duty, and 
violation of California Business and Professions Code 
Section 17200, based upon Barton’s allegations that 
the Debtors fraudulently converted his 6,016,500 
shares of common stock in RIL. 
  
The Superior Court found that after Barton and the 
Debtors founded RIL, they each received an initial 
distribution of RIL stock in 2001. The consideration 
for the stock “was stated to be unreimbursed expenses 
and compensation.” 
  
*2 After suffering a stroke, Barton took leave from 
RIL. Thereafter, the Debtors cancelled Barton’s shares 
of stock and returned them to the RIL treasury in June 
or July of 2009. The Superior Court held that the 
Debtors fraudulently converted Barton’s stock in 2009 
and determined that they had forged corporate 
resolutions in an attempt to support their fraud and 
either “misplaced or destroyed” the shareholder 
registry, which was “the best evidence of the issuance 
of [the] stock.” The Superior Court then ruled that 
Barton should recover damages and that his 6,016,500 
shares should be reinstated. After further hearings, the 
Superior Court determined Barton should, instead, 
receive the value of the converted stock. Therefore, it 
fixed damages for the conversion at $3,850,560, based 
upon the value of the RIL stock as of June 30, 2009, 
the date of conversion, which was $0.64 per share. 
After adjustments, a judgment including $3,840,060 
for the converted shares was entered in Barton’s favor. 
  
A few days before the Superior Court intended to 
determine the value of the RIL stock for the award of 
compensatory and punitive damages, each of the 
Debtors had separately filed a Chapter 13 petition for 
bankruptcy. At the § 341 (creditors meeting) hearing, 
the Debtors did not give meaningful information 
regarding their companies’ business transactions, stock 
valuation, and settlements. And, in their Chapter 13 
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Schedules, they each reported their RIL stock as 
having a $0 value and listed Barton’s conversion 
judgment as having a value of only $100,000 with a 
“[remainder] unliquidated; pending [the Superior 
Court] proceedings.” Neither Debtor filed amended 
schedules or an amended Plan that included the full 
value of the judgment after it was rendered. 
  
Barton filed a proof of claim in each case and the 
Debtors objected. They argued that the claims should 
be mandatorily subordinated under § 510(b), which, 
they said, would render the claim unenforceable and 
subject to disallowance under § 502(b)(1). The Debtors 
also filed separate actions for mandatory 
subordination and disallowance on the same grounds 
as those alleged in their objections. The bankruptcy 
court dismissed the separate actions after the parties 
litigated the claim objections to resolution because the 
same result would apply to those actions. 
  
Barton had filed separate motions to convert each case 
to Chapter 7, arguing that the Debtors acted in bad 
faith, which was cause to convert under § 1307(c). 
  
After a hearing, the bankruptcy court ruled on the 
Debtors’ claim objections based on subordination and 
disallowance and on Barton’s motions to convert. It 
held that Barton’s claims were not subject to 
subordination because they were not “for damages 
arising from the purchase or sale of ... a security.” § 
510(b). Rather, the bankruptcy court determined that 
Barton’s claims were based upon the Superior Court 
judgment for fraud and conversion. The bankruptcy 
court did not specifically address the disallowance 
issue, but did dismiss the Debtors’ separate objections 
related to that issue. Finally, the court granted 
Barton’s motions to convert. As to each of the 
Debtors, it found that “the timing of the filing was 
intended to defeat the state court action ... [because] it 
was likely that there was going to be an award of 
damages that would have put these Debtors outside a 
Chapter 13.” It also found that the Debtors 
manipulated the bankruptcy process and concealed 
assets. The Debtors then appealed to the BAP. 
  
The BAP affirmed the bankruptcy court’s 
subordination determination, but on different 
grounds. It determined that § 510(b) did not “apply in 
an individual debtor case.” Khan I, 523 B.R. at 183. 

The BAP also affirmed the bankruptcy court’s refusal 
to disallow Barton’s claims because they were not 
subject to subordination and, even if they were, “there 
[was] no basis for claims disallowance under § 
502(b)(1).” Id. at 182. Lastly, the BAP held that the 
bankruptcy court did not abuse its discretion when it 
found bad faith and converted the cases from Chapter 
13 proceedings to Chapter 7 proceedings. Id. at 185–
87. These appeals followed. 
  
 

JURISDICTION AND STANDARDS OF REVIEW 

*3 We have jurisdiction pursuant to 28 U.S.C. § 
158(d)(1). 
  
[1] [2]“We review decisions of the BAP de novo.” Aalfs v. 
Wirum (In re Straightline Invs., Inc.), 525 F.3d 870, 
876 (9th Cir. 2008). “This court independently reviews 
the bankruptcy court’s rulings on appeal from the 
BAP.” Miller v. Cardinale (In re DeVille), 361 F.3d 
539, 547 (9th Cir. 2004). “ ‘Because we are in as good a 
position as the BAP to review bankruptcy court 
rulings, we independently examine the bankruptcy 
court’s decision, reviewing the bankruptcy court’s 
interpretation of the Bankruptcy Code de novo and its 
factual findings for clear error.’ ” Id. “[We] accept 
findings of fact made by the bankruptcy court unless 
[those] findings leave the definite and firm conviction 
that a mistake has been committed by the bankruptcy 
judge.” Aalfs, 525 F.3d at 876 (internal quotation 
marks omitted). 
  
[3] [4] [5]“We review for abuse of discretion the 
bankruptcy court’s ultimate decisions ... to convert 
[the cases] from Chapter 13 to Chapter 7.” Rosson v. 
Fitzgerald (In re Rosson), 545 F.3d 764, 771 (9th Cir. 
2008). A court abuses its discretion when it makes “a 
factual finding that was illogical, implausible, or 
without support in inferences that may be drawn from 
the facts in the record.” United States v. Hinkson, 585 
F.3d 1247, 1263 (9th Cir. 2009) (en banc). We “review 
the bankruptcy court’s finding of bad faith for clear 
error.” Leavitt v. Soto (In re Leavitt), 171 F.3d 1219, 
1222–23 (9th Cir. 1999). 
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DISCUSSION 

[6]We will first consider the Debtors’ assertion that the 
bankruptcy court and the BAP erred when they 
determined that § 510(b) did not apply.6 Thereafter, we 
will consider their argument that those courts should 
not have determined that the conversion of their 
proceedings from Chapter 13 to Chapter 7 was 
appropriate. 
  
 

I. Subordination of Barton’s Claims 
[7]Section 510(b) requires that claims for damages 
“arising from the purchase or sale” of a “security of 
the debtor or of an affiliate of the debtor” shall be 
subordinated to certain other claims or interests.7 As 
already noted, the bankruptcy court determined that 
the section did not apply because Barton’s claims did 
not arise from the purchase or sale of a security. The 
BAP affirmed the bankruptcy court on the basis that 
the section did not apply because the Debtors were 
individuals. See Khan I, 523 B.R. at 183–84. However, 
after the BAP ruled, we held that § 510(b) does apply 
when debtors are individuals and in doing so we 
specifically disagreed with Khan I. See Liquidating Tr. 
Comm. of the Del Biaggio Liquidating Tr. v. Freeman 
(In re Del Biaggio), 834 F.3d 1003, 1010 (9th Cir. 
2016). That effectively overturned the basis of the 
BAP’s decision, and we now make that explicit by 
rejecting the BAP’s contrary decision. 
  
*4 Nevertheless, we affirm the bankruptcy court’s 
decision on the basis stated by that court, that is, we 
agree that Barton’s claims did not arise out of a 
purchase or sale of securities. No doubt Barton did 
purchase securities in RIL in 2001 shortly after RIL 
was founded. Also, we assume that RIL is an affiliate 
of the Debtors.8 However, Barton’s claims against the 
Debtors do not arise from his purchase of RIL 
securities. Rather, they are based upon the judgment 
entered against the Debtors by the Superior Court on 
account of their actions many years later (2009) when 
they fraudulently converted Barton’s stock. 
  
Of course, we have given a broad interpretation to the 
“arising from”9 language of the statute. For example, 
in Del Biaggio, we found a sufficient nexus to a 
purchase and sale where the claimant (Freeman) had 

been fraudulently induced by the individual debtor to 
invest in an affiliate of the debtor. We pointed out that 
“Freeman’s claim is really no claim at all but for his 
investment in [the affiliate].” Del Biaggio, 834 F.3d at 
1009. In fact, Freeman’s claim was not for 
misrepresentations as such, but for the investment he 
made in “detrimental reliance on those 
misrepresentations.” Id. And what he sought 
“correspond[ed] exactly to the amount he invested.” 
Id. 
  
The case at hand is quite different from Del Biaggio 
because here what Barton seeks has nothing to do with 
his investment, other than the fact that he had 
purchased the now-purloined securities many years 
earlier. And the damages he sought were not remotely 
related to the purchase; they were simply a judgment 
measured by the value of the converted property when 
the conversion took place. 
  
We recognize that in other cases, where no actual 
purchase or sale had been consummated, we found 
that claims, nevertheless, arose from a purchase or sale 
transaction. See, e.g., Pensco Tr. Co. v. Tristar 
Esperanza Props., LLC (In re Tristar Esperanza 
Props., LLC), 782 F.3d 492, 496–97 (9th Cir. 2015) 
(the claim arose out of a failed agreement by the 
debtor to purchase claimant’s stock); Am. Broad. Sys., 
Inc. v. Nugent (In re Betacom of Phoenix, Inc.), 240 
F.3d 823, 829–31 (9th Cir. 2001) (a merger fell through 
so no ultimate sale took place, but claim still arose 
from a sales transaction). While those cases do 
bespeak a broad interpretation of “arising from,” there 
is a limit to the reach of § 510(b), which stops short of 
encompassing every transaction that touches on or 
involves stock in a corporation. That is well explicated 
in Racusin v. Am. Wagering, Inc. (In re Am. Wagering, 
Inc.), 493 F.3d 1067 (9th Cir. 2007). 
  
In Racusin, the claimant was promised that due to past 
services he would be paid, in part, with common stock 
of the company upon completion of a common 
offering or initial public offering. Id. at 1070. When 
the contract was breached, he sued the company and 
others for damages. Id. The district court determined 
that Racusin should receive shares of stock, and he 
appealed. Id. He did so on the basis that he did not 
want stock; he wanted damages. We agreed with him. 
Id. Thus, we “remanded the case to the district court to 
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calculate the monetary value of the ... shares.” Id. The 
amount was determined, the debtors quickly filed for 
bankruptcy, Racusin filed a claim, and the debtors 
asserted that § 510(b) required subordination. Id. We 
disagreed. Id. at 1071. We pointed out that Racusin 
did not seek to be, and was not, a shareholder. Rather, 
the value of the stock was just the measuring stick for 
determining the “compensation owed for services he 
performed pursuant to a contract that the debtors 
breached.” Id. at 1073. Thus, he was a true creditor 
rather than an equity investor in a “now-bankrupt 
corporation.” Id.; see also In re Angeles Corp., 177 
B.R. 920, 926 (Bankr. C.D. Cal. 1995) (debtor had 
committed bad acts after claimant’s purchase of 
securities was complete, and claims did not arise from 
the purchase), aff’d, 199 B.R. 220 (B.A.P. 9th Cir. 
1996). 
  
*5 [8]Here, Barton sought and obtained damages. Even 
though his damage award for conversion was based on 
the value of the securities at the time of conversion, his 
action did not arise out of the purchase of the 
securities and the risks that the purchase might entail. 
It arose out of the Debtors’ conversion of the securities 
many years later. The value of the securities at the date 
of conversion was the measuring stick. 
  
Moreover, the oft-quoted rationales for the § 510(b) 
subordination requirement10 do not apply here. 
Primarily, the separate wrongdoing of the Debtors had 
no connection to the purchase or sale of Barton’s 
shares of stock in RIL; nor did the judgments against 
the Debtors that form the basis for Barton’s 
bankruptcy claims arise from a purchase or sale. In 
any event, the risk that those who purchase or sell 
stock (investors in a corporation) assume and expect to 
take is not that the shares themselves will later be 
stolen outright by other individuals.11 Nor, to the 
extent it applies at all, does the equity cushion 
rationale affect our decision here.12 Even if the 
Debtors’ creditors did, somehow, rely upon the equity 
contributed by RIL’s investors, that does not touch 
upon the separate torts committed by the Debtors in 
this case. 
  
In short, the bankruptcy court did not err when it 
refused to subordinate Barton’s claims pursuant to § 
510(b). 
  

 

II. Conversion of Chapter 13 Proceedings to Chapter 
7 Proceedings 

[9] [10]The Debtors also assert that the bankruptcy court 
clearly erred when it found bad faith,13 and abused its 
discretion14 when it converted their Chapter 13 
proceedings to Chapter 7 proceedings.15 We disagree. 
The bankruptcy court was required to and did 
consider “the totality of the circumstances.” Eisen v. 
Curry (In re Eisen), 14 F.3d 469, 470 (9th Cir. 1994) 
(per curiam) (internal quotation marks omitted). 
However, the Debtors point to the factors we outlined 
in Leavitt, 171 F.3d at 1224. Those are: 

(1) whether the debtor misrepresented facts in his 
petition or plan, unfairly manipulated the 
Bankruptcy Code, or otherwise filed his Chapter 13 
petition or plan in an inequitable manner; 

(2) the debtor’s history of filings and dismissals; 

(3) whether the debtor only intended to defeat state 
court litigation; and 

(4) whether egregious behavior is present. 

Id. (citations, internal quotation marks, and brackets 
omitted). The bankruptcy court was well aware of 
those factors, and declared that the second factor did 
not cut against the Debtors. It did, however, find 
manipulation of the bankruptcy proceedings (first 
factor) and interference with the state proceedings 
(third factor). Moreover, although it did not 
specifically mention the egregiousness of the Debtors’ 
behavior, it plainly thought that the behavior was 
quite troubling at the very least (fourth factor). The 
BAP agreed with the bankruptcy court’s analysis. See 
Khan I, 523 B.R. at 185–87. 
  
The Debtors attack those determinations and 
concentrate a good deal of their firepower on Leavitt’s 
third factor. Leavitt, 171 F.3d at 1224; see also 
Chinichian v. Campolongo (In re Chinichian), 784 F.2d 
1440, 1445 (9th Cir. 1986). They focus on the word 
“only” and take that to mean that defeating state court 
litigation had to be the sole motive, but we have not so 
treated it. For example, in Leavitt itself we decided 
that avoidance was merely the “primary” motive. 
Leavitt, 171 F.3d at 1225; see also Eisen, 14 F.3d at 470 
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(if only intent is to defeat state court litigation, that is 
bad faith); Chinichian, 784 F.2d at 1445 (multitude of 
factors showed bad faith, including the real purpose of 
the filing). The Debtors do not appear to recognize 
that the factors are simply factors to consider and that 
not every one of them must be met. That rather blinds 
them to the overarching requirement that what matters 
is “the ‘totality of the circumstances.’ ” Eisen, 14 F.3d 
at 470; see also Ho v. Dowell (In re Ho), 274 B.R. 867, 
877 (B.A.P. 9th Cir. 2002) (a court must decide “ ‘in 
the light of all militating factors’ ”). The BAP 
recognized that. See Khan I, 523 B.R. at 185. As the 
BAP put it: “Even if a debtor presents more than one 
purpose for filing, the third Leavitt factor does not fail 
to support cause if the other purpose also reflects bad 
faith. And, once again, the third factor is considered in 
a totality of the circumstances context.” Id. at 186. 
  
*6 We have carefully reviewed the record together with 
decisions of the bankruptcy court and the BAP, and 
are satisfied that the evidence fully supports the 
determinations that there was bad faith and that 
conversion was appropriate. The highly suspect timing 
of the Debtors’ Chapter 13 petitions, their failure and 
refusal to provide financial information critical to the 
determination of the value of their assets, and their 
further failure to provide information regarding the 
movement of funds among their various business 
entities all combined to justify the conversion decision. 
  
Thus, the bankruptcy court did not clearly err or abuse 
its discretion. 
  
 

CONCLUSION 

This case presents a saga of picaresque behavior. The 
Debtors converted Barton’s stock and were required 
by the Superior Court to pay substantial damages as a 
result. In the bankruptcy proceedings, their timing was 
at least suspicious, and they continued their 
inappropriate behavior by refusing to be forthcoming 
about the nature and activities of the business entities 
they controlled. On this record, the bankruptcy court 
properly determined that Barton’s claims should not 
be subordinated and that the Chapter 13 proceedings 
should be converted to Chapter 7 proceedings. We, 

therefore, affirm the bankruptcy court.16 

  
AFFIRMED. Barton shall recover his costs on appeal. 
  
 

RAWLINSON, Circuit Judge, concurring in part and 
dissenting in part: 
 
I agree with the majority that the bankruptcy court 
acted within its discretion when it converted the 
debtors’ bankruptcy proceedings from Chapter 13 to 
Chapter 7. I also join the majority’s conclusion that 11 
U.S.C. § 510(b) applies to Debtors who are 
individuals. However, I dissent from the conclusion of 
the majority that § 510(b) is inapplicable because the 
claims of Kenneth Barton did not arise from a 
purchase or sale of securities. In my view, the opposite 
conclusion is inescapable–that Barton’s claim did arise 
from the purchase or sale of a security under § 510(b). 
  
It is undisputed that Barton purchased securities in 
RPost International, Ltd. It is also undisputed that 
Debtors impermissibly converted Barton’s stock. 
However, that conversion did not erase the fact that 
Barton’s subsequent claims against Debtors arose 
from his previous purchase of securities. 
  
The majority acknowledges that we have consistently 
interpreted the phrase “arising from” broadly. 
Majority Opinion, p. –––– – ––––. We most recently 
reiterated that interpretation in Del Biaggio 
Liquidating Trust v. Freeman (In re Del Biaggio), 834 
F.3d 1003, 1009 (9th Cir. 2016) (“[W]e observe that § 
510(b)’s arising from language reaches broadly to 
subordinate damage claims involving qualifying 
securities.”) (citation and internal quotation marks 
omitted). We went on to explicate that the “arising 
from” phraseology is “broader than causation” and is 
“ordinarily understood to mean ‘originating from,’ 
‘having its origin in’ ‘growing out of,’ or ‘flowing from’ 
or in short, ‘incident to or having connection with.’ ” 
Id. (citation omitted). 
  
We rejected the creditor’s contention that his claims 
did not arise from the purchase or sale of securities 
because the claimant was indisputably an investor in 
the debtor’s affiliate. See id. at 1008–09. Rather, we 
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continued to adhere to “one of the general principles 
of corporate and bankruptcy law” embodied within 
the text of § 510(b): “that creditors are entitled to be 
paid ahead of shareholders in the distribution of 
corporate assets.” Id. at 1008 (quoting Racusin v. 
American Wagering Inc. (In re American Wagering), 
493 F.3d 1067, 1071 (9th Cir. 2007)). 
  
*7 In Del Biaggio, we cited our precedent concluding 
that a claimant was a shareholder even though the 
debtor’s defalcation “converted the claimant’s interest 
from an equity interest to a debt interest before the 
bankruptcy filing.” Id. at 1009 (quoting Pensco Trust 
Co. v. Tristar Esperanza Properties, LLC (In re Tristar 
Esperanza Properties, LLC), 782 F.3d 492, 497–98 (9th 
Cir. 2015)). 
  
We also referenced American Broadcasting Sys. v. 
Nugent (In re Betacom of Phoenix, Inc.), 240 F.3d 823, 
830 (9th Cir. 2001), as an example of our broad 
interpretation of § 510(b). See id. We explained that we 
applied § 510(b) to a damages claim predicated on a 
“purported breach of contract in a merger agreement” 
because the claim was “one ‘surrounding’ the sale or 
purchase of a security of the debtor.” Id. (quoting In re 
Betacom, 240 F.3d at 829). 
  
In addition, we noted that our broad interpretation of 
the “arising from” language of § 510(b) is consistent 
with the interpretations advanced by our sister circuits. 
See id. (referencing Templeton v. O’Cheskey (In re Am. 
Hous. Found.), 785 F.3d 143 (5th Cir. 2015); SeaQuest 
Diving, LP v. S&J Diving, Inc. (In re SeaQuest Diving, 
LP), 579 F.3d 411, 421–22 (5th Cir. 2009); Rombro v. 
Dufrayne (In re Med Diversified, Inc.), 461 F.3d 251, 
254–55 (2d Cir. 2006)). 
  
The majority also cites our precedent and does not 
attempt to distinguish it, other than to try to fit the 
facts of this case within the confines of our decision in 
American Wagering. See Majority Opinion, p. –––– – –
–––. However, the fit is cramped and imperfect. 
Preliminarily, in Del Biaggio, we described our 
decision in American Wagering as requiring 
subordination “where there exists some nexus or causal 
relationship between the claim and the purchase of the 
securities.” Del Biaggio, 834 F.3d at 1009 (citation and 
internal quotation marks omitted) (emphasis added). 
We explained that the facts in American Wagering did 

not fall within our broad interpretation because, and 
only because, the claimant’s contract with the debtor 
was explicitly not for the purchase or sale of securities. 
See id. Rather, the contract was explicitly for services 
as a financial advisor. The resulting agreement stated: 

Should [the creditor] bring in a 
buyer ... said company will be 
paid a commission based on 5% 
of the purchase price. 

In re Am. Wagering, 493 F.3d at 1069. 
  
Seven months later, another agreement was entered 
into between the same parties, with the following 
provision: 

[Claimant] has been our financial 
advisor for the purpose of an 
initial public offering ... As 
compensation he would be paid 4 
½% of the final evaluation in the 
form of ... common stock and 
$150,000 cash. 

Id. at 1070. 
  
After two years, the debtor filed an action against the 
creditor seeking to invalidate the contract in its 
entirety. See id. Following a jury trial, a verdict was 
rendered in favor of the creditor for “stock ... in an 
amount equal to 4.5% of $45,000,000 [the final 
valuation of the common stock] and $150,000 in cash.” 
Id. Consistent with this verdict, the court awarded the 
creditor 337,500 shares of stock worth $2.025 million. 
See id. 
  
The creditor appealed the award, arguing that it was 
error for the court to award specific performance by 
way of bestowing stock, when the creditor requested 
money damages. See id. We agreed and remanded for 
the court to calculate the monetary equivalent of the 
337,500 shares. See Leroy’s Horse and Sports Place v. 
Racusin, 21 Fed.Appx. 716, 717–18 (9th Cir. 2001). On 
remand, the creditor was awarded monetary damages 
of $2,310,000–$150,000 cash plus $2,160,000 (the value 
of the stock as of the date when the creditor could 
have sold his shares). See American Wagering, 493 
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F.3d at 1070. 
  
*8 Shortly after the damages award, the debtor filed 
for Chapter 11 bankruptcy protection, and sought to 
subordinate the creditor’s claim pursuant to § 510(b). 
See id. 
  
As we observed in Del Biaggio, the creditor in 
American Wagering never sought “to recover an 
investment loss.” Del Biaggio, 834 F.3d at 1009. 
Rather, the creditor’s “contract with the debtor merely 
used stock value as a basis for calculating 
compensation.” Id. We clarified in American Wagering 
that the creditor “received a money judgment for 
services rendered.” 493 F.3d at 1073. We referenced 
“[o]ur earlier decision” reversing the award of stock to 
the creditor as making it clear that the creditor’s 
“underlying claim [was] a debt claim, not an equity 
claim.” Id. The creditor “did not sue debtors as an 
equity investor seeking monetary damages for fraud ... 
related to their mishandling of shareholders’ economic 
investment.” Id. Instead, the creditor brought his 
action as an individual who was not compensated as 
provided in an employment agreement. See id. 
  
In contrast, Barton initially brought his action in state 
court specifically describing himself as a shareholder 
who had been wrongfully deprived of his shares by the 
debtors. In his Third Amended Complaint, Barton 
asserted that he was issued 6,016,500 shares of RPost 
International Limited Stock, that Defendants owed. 
Barton alleged that he was “a shareholder,” owed a 
fiduciary duty of disclosure, and Defendants 
wrongfully converted Barton’s shares of stock, causing 
Barton to suffer damages “[a]s a direct, proximate, and 
foreseeable result of the taking and conversion of 
Barton’s shares ...” Third Amended Complaint, Barton 
v. RPost International Ltd, Case No. YC061581, 
Superior Court of the State of California for the 
County of Los Angeles-Southwest District, February 
16, 2011, pp. 5–9. 
  
Consistent with Barton’s allegations focusing 
exclusively on the conversion of his shares, the 
Superior Court judge continued in the same vein. 
Indeed, the decision of the state court judge leaves no 
doubt about the genesis of Barton’s claims. The state 
court “issue[d] a declaration that Plaintiff Barton was 
at all relevant times an owner of 6,016,500 common 

shares ... and that he provided appropriate 
consideration for said shares of stock....” Statement of 
Decision, Barton v. RPost International Ltd., Case No. 
YC061581, Superior Court of the State of California 
for the County of Los Angeles, August 3, 2012, p. 5. 
The state court prohibited RPost International “from 
taking any action to encumber, forfeit, and/or cancel 
Barton’s shares without having obtained prior written 
approval from either the court, Barton or his duly 
authorized counsel.” Id. 
  
The court ordered Defendants to restore the shares of 
stock to Barton. See id., p. 8. Leaving no doubt that 
the remedy was intended to restore Barton to the 
position of shareholder, the state court ordered that 
Barton “have no role in the management of the 
company but ... be given reasonable notice of meetings 
of its shareholders and major transactions.” Id. The 
state court “encouraged [the parties] to meet and 
confer to determine, on their own, a purchase price for 
Barton’s shares of stock so that a potentially 
uncomfortable relationship going forward can be 
avoided.” Id. (emphasis added). 
  
*9 The state court’s order unequivocally restored 
Barton to his status as a shareholder in RPost 
International. Unlike the creditor in American 
Wagering, the record nowhere reflects that Barton 
objected to the remedy of specific performance. It was 
only after the punitive damages phase of the trial that 
the state court awarded the monetary value of the 
stock to Barton. See Ruling on Punitive Damages and 
Revisions to Statement of Decision, Barton v. RPost 
International Ltd., Case No. YC061581, Superior 
Court of the State of California for the County of Los 
Angeles, June 18, 2013, pp. 1–2. Nevertheless, the state 
court continued to link its damages award to the 
conversion of Barton’s shares. See id., p. 2. The court 
explained that because “the assets and character of 
RPost International had changed dramatically ... 
returning the 6,016,500 shares to Mr. Barton would 
undoubtedly spark an endless round of post-judgment 
motions and additional lawsuits.” Id. However, the 
court never strayed from its conclusion that Mr. 
Barton was entitled to this remedy as a shareholder of 
RPost International. See id. 
  
The facts of this case are not even close to those we 
considered in American Wagering. In that case, the 
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creditor was never a shareholder of the debtor and 
never sought or accepted specific performance by way 
of the award of shares. See Am. Wagering, 493 F.3d at 
1069–70. The plaintiff in that case steadfastly based his 
claim on an employment contact that was simply 
measured by the price of the stock. See id. at 1071 
(noting that the original contract “only gave [the 
creditor] the monetary value of the shares of stock, not 
the stock itself”). Notably, the plaintiff in American 
Wagering actually appealed the district court’s 
decision awarding stock as a remedy. See id. at 1070. 
In contrast, Barton predicated his entire complaint on 
his status as a shareholder. No other basis for recovery 
was ever articulated, and Barton posed no objection 
when the state court awarded him shares and 
shareholder rights as a remedy. At bottom, Barton’s 
claim is closer to the facts of Del Biaggio, where we 
characterized the damages claim in a similar 
fraudulent scheme resulting in the loss of equity shares 
as “clearly one arising from the sale or purchase of 
securities.” 834 F.3d at 1009. As in Del Biaggio, the 
damages sought by Barton and awarded by the state 
court “correspond exactly to the amount [Barton] 
invested in [RPost International] through his initial 
purchase of [RPost International] securities ...” Id. As 
in Del Biaggio, “[Barton’s claim is really no claim at all 
but for his investment in [RPost International]. Id. 
  
Similar to the majority’s approach, the creditor in Del 
Biaggio sought to “analogiz[e] his case to the facts of 
American Wagering.” Id. We rejected the proposed 
analogy because the creditor in Del Biaggio, like 
Barton, sought to “recover an investment loss,” id. 
rather than “valu[ing] a free-standing injury by 
reference to a security.” Id. at 1009–10. As in Del 
Biaggio, without a separate source of injury unrelated 
to his security holdings, Barton’s “asserted injury is 
inseparable from his [RPost International] 
investment.” Id. at 1010. 
  
The majority also relies upon the decision of a 
bankruptcy court, In re Angeles Corp., 177 B.R. 920, 
927 (Bankr. C.D. Cal. 1995) that was summarily 
affirmed by the Bankruptcy Appellate Panel. See 199 
B.R. 220 (B.A.P. 9th Cir. 1996). 
  
The discussion section of Angeles is light on the 
underlying facts. The court noted only that “it appears 
that approximately $250 million of money invested by 

limited partners was lost from inception of the 
partnerships to the present.” Angeles, 177 B.R. at 924. 
Addressing the subordination question, the court ruled 
that “claims alleging misconduct, breach of fiduciary 
duty, or wrongful acts by Debtor ... in managing the 
partnerships subsequent to the purchase of the limited 
partnership interests are not ... subject to 
subordination ...” Id. at 926 (emphases in the original). 
  
*10 This interpretation ignores the broad language of § 
510. See Weissman v. Pre–Press Graphics Co., Inc. (In 
re Pre–Press Graphics Co., Inc., 307 B.R. 65, 76 (N.D. 
Ill. 2014) (describing Angeles as “supporting the 
narrow approach” to interpreting § 510)). It is also 
directly contrary to more recent precedent. See 
SeaQuest Diving, 579 F.3d at 418 (involving rescission 
of creditor’s equity investment subsequent to the 
purchase); Tristar Esperanza Prop., 782 F.3d at 497 
(explicitly rejecting the argument that the subsequent 
nature of the claim dictates the outcome); Del Biaggio, 
834 F.3d at 1007 (addressing a subsequent fraud claim 
stemming from an equity investment). 
  
In the twenty-plus years that Angeles has been in 
existence, the case has been widely and roundly 
criticized. In the case of In re Enron Corp., 341 B.R. 
141, 154 (Bankr. S.D.N.Y. 2006), the bankruptcy 
court questioned whether Angeles “can still be 
considered good law” in view of “the recent trend in 
the case law.” The court described Angeles as 
“embrac[ing a] restricted reading of section 510(b)” 
that had been “uniformly rejected” in more recent 
cases, and observed that these more recent cases 
“explicitly disagree[ ] with the legal principles” 
espoused in In re Angeles. Id. The bankruptcy court 
expressly referenced our decision in Betacom, noting 
that the holding in Betacom “eviscerates the logic of 
Angeles even if the Betacom court did not address 
[Angeles] directly.” Id. at 155 (citation omitted); see 
also Frankum v. Int’l Wireless Comm. Hldgs, Inc. (In re 
Int’l Wireless), 279 B.R. 463, 469 n.2 (D. Del. 2002) 
(“[T]he validity of ... Angeles in this circuit is suspect ... 
Accordingly, the Court declines to adopt the rationale 
[ ] of [Angeles.”] ); In re Pre–Press Graphics, 307 B.R. 
at 77–78 (declaring Angeles “not ... persuasive” and 
undermined by more recent precedent from the Ninth 
Circuit); Id. at 76 (“The statutory interpretation set 
forth in [Angeles] ... has been called into doubt by 
recent decisions from the Third, Ninth and Tenth 
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Circuits.”) (emphasis added); In re Granite Partners, 
208 B.R. 332, 342–43 (Bankr. S.D.N.Y. 1997) 
(characterizing In re Angeles as “not persuasive”). 
  
Finally, but not incidentally, I disagree with the 
majority’s conclusion that Barton should not be 
included within the category of investors who assumed 
the risk of investment loss. As a shareholder, Barton 
was the quintessential investor whose fortune was tied 
to the ups and downs of his investment, including 
those linked to fraud. See Del Biaggio, 834 F.3d at 
1011 (“As an investor, [the creditor] bargained for 
increased risk in exchange for an expectation in the 
profits ...” “Congress enacted § 510(b) to prevent 
disappointed shareholders from recovering their 
investment loss by using fraud ... to bootstrap their 
way to parity with general unsecured creditors ...”) 
(citation and footnote reference omitted). 
Unfortunately, Barton is not exempt. 

  
In sum, considering the broad language of § 510(b) and 
the correspondingly broad interpretation we have 
consistently applied in our precedent, Barton, a 
shareholder in the debtor corporation, asserted 
conversion claims arising from the purchase of his 
shares. Without a doubt, his claim stemmed directly 
from the wrongful appropriation of the very shares he 
purchased. See Del Biaggio, 834 F.3d at 1009. I 
respectfully dissent from the majority’s contrary 
conclusion which, in my view, contravenes circuit 
precedent and the policy underlying § 510(b). 
  

All Citations 

--- F.3d ----, 2017 WL 279505, 63 Bankr.Ct.Dec. 169 

	

Footnotes	
	
	 This	 summary	 constitutes	no	part	of	 the	opinion	of	 the	 court.	 It	 has	been	prepared	by	 court	 staff	 for	 the	 convenience	of	 the	

reader.	
	

1	
	

Khan	v.	Barton,	(In	re	Khan)	(“Khan	I”),	523	B.R.	175,	178	(B.A.P.	9th	Cir.	2014).	
	

2	
	

Hereafter	all	references	to	section	numbers	are	to	sections	of	Title	11	of	the	United	States	Code,	unless	otherwise	indicated.	
	

3	
	

See	§	1307(c).	
	

4	
	

§§	1301–1330.	
	

5	
	

§§	701–784.	
	

6	
	

In	 light	 of	 our	 determination	 that	 §	 510(b)	 does	 not	 apply,	we	 need	not	 consider	 the	Debtors’	 assertion	 that	 Barton’s	 claims	
should	be	disallowed	because	they	were	subordinated.	
	

7	
	

More	particularly,	the	section	reads	as	follows:	
For	 the	 purpose	 of	 distribution	 under	 this	 title,	 a	 claim	 arising	 from	 rescission	 of	 a	 purchase	 or	 sale	 of	 a	 security	 of	 the	
debtor	 or	 of	 an	 affiliate	 of	 the	 debtor,	 for	 damages	 arising	 from	 the	 purchase	 or	 sale	 of	 such	 a	 security,	 or	 for	
reimbursement	or	contribution	allowed	under	section	502	on	account	of	such	a	claim,	shall	be	subordinated	to	all	claims	or	
interests	 that	 are	 senior	 to	 or	 equal	 the	 claim	 or	 interest	 represented	 by	 such	 security,	 except	 that	 if	 such	 security	 is	
common	stock,	such	claim	has	the	same	priority	as	common	stock.	
	

8	
	

The	Debtors	alleged	that	each	owned	over	20%	of	RIL.	See	§	101(2)(B)	(defining	“affiliate”).	
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9	
	

See	§	510(b).	
	

10	
	

See	Betacom,	240	F.3d	at	830	(dissimilar	risks	and	equity	cushion	rationales).	
	

11	
	

See	id.;	see	also	Del	Biaggio,	834	F.3d	at	1010–11.	
	

12	
	

Betacom,	240	F.3d	at	830;	see	also	Del	Biaggio,	834	F.3d	at	1011–12.	
	

13	
	

See	Leavitt,	171	F.3d	at	1222–23;	de	la	Salle	v.	U.S.	Bank,	N.A.	(In	re	de	la	Salle),	461	B.R.	593,	605	(B.A.P.	9th	Cir.	2011).	
	

14	
	

See	Rosson,	545	F.3d	at	771;	see	also	Hinkson,	585	F.3d	at	1263–64.	
	

15	
	

See	§	1307(c).	
	

16	
	

Of	course,	in	so	doing	we	have	rejected	the	reasoning	of	the	BAP	on	the	subordination	issue.	
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Doctrine of Explicitness. The court explores the law concerning the Rule 
of Explicitness in the subordination context and determines that “[t]
he Documents, as a whole, put the Lenders on clear notice that the 
repayment of principal could be subordinated to superior claims for 
post-petition interest. As such, they satisfy the Rule of Explicitness.”
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United States District Court, 
S.D. New York. 

U.S. Bank National Association, Plaintiff, 
v. 

T.D. Bank, N.A., Defendant. 

16 Civ. 441 (DAB) 
| 

Signed January 27, 2017 

Attorneys and Law Firms 

Charles G. Frohman, Maslon LLP, Minneapolis, MN, 
Jessica Deborah Mikhailevich, Dorsey & Whitney 
LLP, Franklin Robert Ciaccio, Carter Ledyard & 
Milburn, LLP, New York, NY, for Plaintiff. 

Lynn Katherine Neuner, Matthew Thomas O’Connor, 
Simpson Thacher & Bartlett LLP, New York, NY, for 
Defendant. 
 
 

MEMORANDUM AND ORDER 

DEBORAH A. BATTS, United States District Judge: 

*1 On January 20, 2016, U.S. Bank National 
Association (“U.S. Bank” or “Plaintiff” filed an action 
for declaratory judgment against T.D. Bank, N.A. 
(“T.D. Bank” or “Defendant”). This matter is now 
before the Court on the Parties’ cross-Motions for 
Judgment on the Pleadings. For reasons that follow, 
Plaintiff’s Motion is GRANTED in part and 
DENIED in part, Defendant’s Motion is DENIED in 
part and GRANTED in part, and the Complaint is 
DISMISSED in its entirety and on the merits. 
  
 

I. Background 

Except where otherwise noted, the following 
undisputed facts are taken from the pleadings and 
documents incorporated therein. 
  
 

A. Bionol’s Financing and Bankruptcy 
This case involves the distribution of proceeds arising 
from the bankruptcy of a failed ethanol plant, Bionol 
Clearfield, LLC (“Bionol”). Bionol supported its 
operation and construction through secured debt 
financing, in which both Plaintiff and Defendant were 
lenders. (Compl. ¶¶ 4, 12.) Plaintiff filed this action 
seeking a declaration that, in accordance with the 
terms of a contract between the lenders, post-petition 
interest and fees are to be distributed before 
outstanding principal from the funds released from 
Bionol’s bankrupt estate. (Id. ¶ 4.) 
  
Plaintiff is the successor bond trustee to approximately 
$65 million in bonds issued by Pennsylvania Economic 
Development Financing Authority (“PEDFA”) 
pursuant to an Indenture of Trust between PEDFA 
and Wells Fargo Bank, N.A., the original bond 
trustee. (Id. ¶ 13.) PEDFA loaned the proceeds of 
these bonds to Bionol under a Loan Agreement 
(“Tranche TEX Loan Agreement”), and assigned its 
payment and related collateral rights under the 
agreement to Plaintiff. (Id. ¶ 14.) 
  
On February 6, 2008, Bionol entered into a Senior 
Credit Agreement (“Credit Agreement”) covering five 
tranches of secured loans: Tranche A Loans, with 
$66,740,000 of principal outstanding; Tranche B 
Loans, with $34,650,000 of principal outstanding; the 
Working Capital Loans, with $3,199,102.40 of 
principal outstanding; Tranche TEX Loans, with 
$64,675,406 of principal outstanding; and Tranche C 
Loans, with $29,700,000 of principal outstanding. (Id. 
¶ 15.) The Tranche TEX Loans are the loans funded 
under the Tranche TEX Loan Agreement and owing 
to Plaintiff, the sole lender under Tranche TEX. (Id. ¶ 
12.) 
  
Defendant is one of the lenders under Tranche A, 
Tranche B, and the Working Capital Loans. (Compl. ¶ 
4; Ans. ¶ 4.) Defendant was also appointed Collateral 
Agent and Administrative Agent of the signatory 
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lenders under the Credit Agreement. (Compl. ¶¶ 3, 18.) 
  
On the same day that the Credit Agreement was 
executed, the Lenders also entered into an 
Intercreditor Agreement. (See Intercreditor Agreement 
(“IA”); Compl. Ex. E.) The Intercreditor Agreement 
assigns Defendant, in its capacity as Agent, the right to 
undertake enforcement actions with respect to the 
Lenders’ pooled liens against Bionol’s collateral. 
(Compl. ¶ 18.) Section 3.04(f) of the Intercreditor 
Agreement then provides an order of priority for the 
distribution of collateral proceeds among the Lenders. 
(Id. ¶ 21; Ans. ¶ 21.) 
  
*2 Under the Intercreditor Agreement, Tranche A 
Lenders, Tranche B Lenders, the Working Capital 
Lenders, and Tranche TEX Lenders are defined as 
Senior Lenders. (IA § 1.01.) The term “Financing 
Documents” is defined in the Credit Agreement as 
including, inter alia, both the Credit Agreement and 
the Intercreditor Agreement. (Credit Agreement 
(“CA”) Ex. A at 18; Compl. Ex. D, part 2 at 64.) 
  
Bionol filed for Chapter 7 bankruptcy on July 20, 
2011. (Compl. ¶ 2.) In accordance with the Credit 
Agreement, Defendant, in its capacity as Agent, filed a 
proof of claim and attempted to recover on the 
collateral. (Id. ¶ 22.) On September 16, 2015, the 
Bankruptcy Court authorized Bionol’s Chapter 7 
Trustee to release $10,561,452.93 of the collateral 
proceeds to Defendant. (Id. ¶¶ 3, 22.) The Parties 
expect another $14.4 million to be released to 
Defendant shortly. (Id. ¶ 23.) However, because the 
Parties cannot agree upon how the released funds 
should be allocated among the Lenders, Defendant has 
yet to distribute the proceeds. (Id.) 
  
 

B. The Governing Documents 
The Parties agree that the Financing Documents 
govern the resolution of their priority dispute, but 
disagree as to the correct interpretation of the 
Documents. Specifically, both Parties agree that 
section 3.04(f) of the Intercreditor Agreement provides 
the relevant order of distribution for the proceeds 
released to Defendant. 
  
Section 3.04(f) of the Intercreditor Agreement provides 

that proceeds received “upon the exercise of remedies 
(whether prior to or during the pendency of any 
Insolvency or Liquidation Proceeding),” are to be 
applied in the following order: 

(i) to pay Fees, costs and expenses then due and 
payable under the Financing Documents or the 
Tranche TEX Loan Documents (including the 
fees and expenses of the Bond Trustee1 and any 
arbitrage rebate amounts due on the Bonds); 

... 

(iii) to pay any interest then due and payable to 
the Tranche A Lenders, Tranche B Lenders, 
Tranche TEX Lenders and Working Capital 
Lenders under the Financing Documents and the 
Tranche TEX Loan Documents, as applicable, 
payable equally and ratably based upon the 
outstanding principal balances of the Working 
Capital Loans, the Tranche A Construction 
Loans, the Tranche B Construction Loans, and 
the Tranche TEX Loans; 

(iv) to pay any principal amounts due and payable 
with respect to all outstanding Tranche A Loans, 
the Tranche B Loans, the Tranche TEX Loans 
and Working Capital Loans in the amounts 
specified in the Credit Agreement; provided, that, 
such principal shall be paid in the following order 
of priority (in each of the following instances 
ratably and equally based on the outstanding 
principal balances of the relevant Loans); first, to 
the Tranche A Lenders; second, to the Tranche B 
Lenders; third, to the Working Capital Lenders, 
and fourth, to the Bond Trustee in respect of the 
Tranche TEX Loans; 

... 

(IA § 3.04(f).) In turn, section 3.04(c) of the Credit 
Agreement provides that: 

Interest hereunder shall be due 
and payable2 in accordance with 
the terms hereof, before and after 
judgment, regardless of whether 
an Insolvency or Liquidation 
Proceeding exists in respect of the 
Borrower,3 and, to the fullest 
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extent permitted by law, the 
Lenders shall be entitled to 
receive post-petition interest 
during the pendency of an 
Insolvency or Liquidation 
Proceeding. 

*3 (CA § 3.04(c).) 
  
The Credit Agreement and the Intercreditor 
Agreement both include cross-referential principles of 
interpretation. For example, section 1.01 of the 
Intercreditor Agreement provides that the “rules of 
interpretation contained in Section 1.02 to the Senior 
Credit Agreement shall apply to this Agreement,” IA § 
1.01; section 1.02 of the Credit Agreement similarly 
provides that “terms for which meanings are provided 
in this Agreement shall have the same meanings when 
used in each other Financing Document.” (CA § 1.02.) 
  
The “Basic Agreement” of the Parties is set forth in 
section 2.01 of the Intercreditor Agreement: 

[T]hat the proceeds of the 
Collateral and all other revenues 
... which are available for the 
payment of the Obligations due 
and payable at any time to the 
Lenders are ... to be distributed 
to each of the Lenders as 
provided in the Accounts 
Agreement and herein.4 

(IA § 2.02; Comp. Ex. E.) “Obligations” is defined in 
the Credit Agreement as including 

interest and fees that accrue after 
the commencement by or against 
the Borrower of any Insolvency 
or Liquidation proceeding 
naming the Borrower as the 
debtor in such proceeding, 
regardless of whether such 
interest and fees are allowed 
claims in such proceeding, 
pursuant to the terms of this 
Agreement or any of the other 
Financing Documents. 

(CA Ex. A at 27.) 

  
 

C. The Parties’ Arguments 
Plaintiff claims that the Financing Documents, read 
together, clearly provide for the distribution of post-
petition interest to the Lenders before repayment of 
principal. (See Pl.’s Motion for Judgment on the 
Pleadings (“MJP”) at 11.) Plaintiff bases its argument 
on section 3.04(f) of the Intercreditor Agreement, 
which prioritizes the repayment of “interest then due 
and payable” before the repayment of principal; by 
operation of 3.04(c) of the Credit Agreement—and the 
interpretive principles common to both documents—
Plaintiff argues that “due and payable” interest 
explicitly includes interest that accrues during the 
pendency of Bionol’s insolvency proceeding, including 
post-petition interest. (Id. at 14.) 
  
*4 Plaintiff claims that this conclusion is reinforced by 
the definition of “Obligations” in the Credit 
Agreement, which is made part of the Parties’ “Basic 
Agreement” and includes interest accruing after the 
commencement of an insolvency proceeding, 
regardless of whether such interest would be allowable 
as a claim in the proceeding. (Id. at 11–13.) An 
adoption of Plaintiff’s interpretation would result in a 
distribution of post-petition interest on a pro-rata 
basis to all eligible Lenders, of which Plaintiff would 
be entitled to 38%. (Compl. ¶ 44.) 
  
Defendant argues that the Documents do not 
authorize the distribution of post-petition interest 
because, inter alia, interest is only “due and payable” 
under the Credit Agreement “to the fullest extent 
permitted by law,” and bankruptcy law would not 
permit the payment of post-petition interest here. 
(Def.’s MJP at 10–11.) In addition, Defendant claims 
that the Rule of Explicitness—a rule originating in 
bankruptcy law that requires post-petition interest 
provisions to be unequivocal before they are 
enforced—applies not only as a bankruptcy principle, 
but as a principle of New York contract law, and that 
the Documents here do not satisfy it.5 (Id. at 12–13.) 
Although Plaintiff disputes that the Rule of 
Explicitness applies, it argues that even if it does, the 
Documents are sufficiently explicit. (Pl.’s MJP at 26–
27.) 
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Defendant claims that it cannot disburse post-petition 
interest to the Lenders, and that the proceeds instead 
must be distributed in accordance with the order of 
priority set forth in section 3.04(f)(iv) of the 
Intercreditor Agreement. (Ans. ¶ 52.) Under 
Defendant’s interpretation, Tranche A Lenders would 
be entitled to 100% of the distribution, and Plaintiff 
would be entitled to none. (See Compl. ¶4; Ans. ¶ 28.) 
  
 

II. Discussion 

A. Legal Standards for Judgment on the Pleadings 
Faced with cross-motions pursuant to Rule 12(c), 
“[j]udgment on the pleadings is appropriate where 
material facts are undisputed and where a judgment on 
the merits is possible merely by considering the 
contents of the pleadings.” Sellers v. M.C. Floor 
Crafters, Inc., 842 F.2d 639, 642 (2d Cir. 1988); 
Steadfast Ins. Co. v. Stroock & Stroock & Lavan LLP, 
277 F.Supp.2d 245, 250 (S.D.N.Y. 2003). Accordingly, 
to grant a Rule 12(c) motion, a movant must establish 
“ ‘that no material issue of fact remains to be resolved 
and that [it] is entitled to judgment as a matter of law.’ 
” Mack v. Comm’r of Soc. Sec., No. 12 Civ. 186, 2013 
WL 5425730, at *6 (S.D.N.Y. Sept. 27, 2013) (quoting 
Juster Assocs. v. City of Rutland, 901 F.2d 266, 269 
(2d Cir. 1990)). 
  
In deciding a motion to dismiss pursuant to Rule 
12(c), a court applies the familiar standard applicable 
to a Rule 12(b)(6) motion. Hayden v. Paterson, 594 
F.3d 150, 160 (2d Cir. 2010). For a complaint to 
survive a Rule 12 motion, the plaintiff must have 
pleaded “enough facts to state a claim to relief that is 
plausible on its face.” Bell Atl. Corp. v. Twombly, 550 
U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). 
“A claim has facial plausibility,” the Supreme Court 
has explained, 

*5 [W]hen the plaintiff pleads factual content that 
allows the court to draw the reasonable inference 
that the defendant is liable for the misconduct 
alleged. The plausibility standard is not akin to a 
“probability requirement,” but it asks for more than 
a sheer possibility that a defendant has acted 

unlawfully. Where a complaint pleads facts that are 
“merely consistent with” a defendant’s liability, it 
“stops short of the line between possibility and 
plausibility of entitlement to relief.” 

  
Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 
173 L.Ed.2d 868 (2009) (quoting Twombly, 550 U.S. at 
556–57, 127 S.Ct. 1955). “[A] plaintiff’s obligation to 
provide the grounds of his entitlement to relief requires 
more than labels and conclusions, and a formulaic 
recitation of the elements of a cause of action will not 
do.” Twombly, 550 U.S. at 555, 127 S.Ct. 1955 
(internal quotation marks omitted). “In keeping with 
these principles,” the Supreme Court has stated, 

[A] court considering a motion to 
dismiss can choose to begin by 
identifying pleadings that, 
because they are no more than 
conclusions, are not entitled to 
the assumption of truth. While 
legal conclusions can provide the 
framework of a complaint, they 
must be supported by factual 
allegations. When there are well-
pleaded factual allegations, a 
court should assume their 
veracity and then determine 
whether they plausibly give rise 
to an entitlement to relief. 

  
Iqbal, 556 U.S. at 679, 129 S.Ct. 1937. The Court must 
accept as true all factual allegations set forth in the 
complaint and draw all reasonable inferences in favor 
of the plaintiff. See Swierkiewicz v. Sorema N.A., 534 
U.S. 506, 508 n.1, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002); 
Blue Tree Hotels Inv. (Canada), Ltd. v. Starwood 
Hotels & Resorts Worldwide, Inc., 369 F.3d 212, 217 
(2d Cir. 2004). However, this principle is “inapplicable 
to legal conclusions,” Iqbal, 556 U.S. at 678, 129 S.Ct. 
1937, which, like the complaint’s “labels and 
conclusions,” are disregarded. Twombly, 550 U.S. at 
555, 127 S.Ct. 1955. Nor should a court “accept as true 
a legal conclusion couched as a factual allegation.” Id. 
  
On a Rule 12(c) motion, a court considers “the 
complaint, the answer, any written documents 
attached to them, and any matter of which the court 
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can take judicial notice for the factual background of 
the case.” Roberts v. Babkiewicz, 582 F.3d 418, 419 
(2d Cir. 2009). A court may also review any document 
incorporated by reference in the pleadings or integral 
to the complaint. Sira v. Morton, 380 F.3d 57, 67 (2d 
Cir. 2004). 
  
 

B. Rule of Explicitness 
One of the central disputes in this case is the 
applicability of the Rule of Explicitness. To give 
context to the Parties’ positions, a brief history of the 
Rule is required. 
  
The Rule of Explicitness arose in response to “[t]he 
general rule in bankruptcy ... that interest on debtors’ 
obligations ceases to accrue at the beginning of the 
proceedings.” In re Ionosphere Clubs, Inc., 134 B.R. 
528, 531 (Bankr. S.D.N.Y. 1991) (internal quotation 
marks omitted). This principle is codified at section 
502(b)(2) of the Bankruptcy Code, which disallows 
claims for post-petition interest, with limited 
exceptions.6 11 U.S.C. § 502(b)(2); see also United Sav. 
Ass’n of Tex. v. Timbers of Inwood Forest Assocs., 
484 U.S. 365, 372–73, 379, 108 S.Ct. 626, 98 L.Ed.2d 
740 (1988). 
  
*6 In order to avoid operation of the general rule, 
bankruptcy courts began to require that agreements 
“clearly show” an intent to suspend the rule among the 
contracting parties; otherwise, “a right to ‘post-
petition’ interest and a concomitant reduction in 
dividends to subordinated creditors” would not be 
recognized. In re Kingsboro Mort. Corp. (“Kingsboro 
I”), 379 F.Supp. 227, 231 (S.D.N.Y. 1974) (quoting In 
re Time Sales Finance Corp., 491 F.2d 841, 844 (3d 
Cir. 1974)), aff’d, In re Kingsboro Mort. Corp. 
(“Kingsboro II”), 514 F.2d 400 (2d Cir. 1975). Courts 
anointed this the “rule of explicitness.” Kingsboro I, 
379 F.Supp. at 231 (quotation marks omitted). 
  
The Rule of Explicitness was developed by courts 
interpreting subordination agreements in the context 
of the Bankruptcy Act, which did not specifically 
address contractual subordination; when the 
Bankruptcy Code superseded the Act and enacted an 
express provision regarding subordination, the 
analysis became slightly refashioned. See In re K.-V. 

Discovery Solutions, Inc., 496 B.R. 330, 336 (Bankr. 
S.D.N.Y. 2013). The Bankruptcy Code provides that 
subordination agreements are “enforceable in a case 
under this title to the same extent that such agreement 
is enforceable under applicable nonbankruptcy law.” 
11 U.S.C. § 510(a). Because subordination agreements 
were previously enforced pursuant to courts’ equitable 
powers in bankruptcy, this new provision resulted in 
some confusion about the status of pre-Code cases 
applying the Rule of Explicitness to subordination 
agreements. See Ionosphere, 134 B.R. at 533. 
  
At least one district court case in this Circuit, 
Ionosphere, affirmed the Rule’s continuing vitality 
post-code, albeit without exploring how the common 
law Rule might be reconciled with the new statutory 
language. See id. at 534. However, faced with a similar 
issue, the 11th Circuit in In re Southeast Banking 
Corporation held that section 510 of the Code had 
abrogated the Rule of Explicitness, at least in its pre-
Code form. In re Southeast Banking Corp.(“Southeast 
I”), 156 F.3d 1114, 1123–24 (11th Cir. 1998). The 
Eleventh Circuit instead found that the phrase 
“applicable nonbankrupcty law,” within the meaning 
of section 510, required it to look to the state contract 
law governing the parties’ agreement, which was—in 
that case as in this—New York state contract law. 
Accordingly, the circuit court certified to the New 
York Court of Appeals the question of what language 
New York law would require of an agreement 
attempting to subordinate debt to superior post-
petition interest demands.7 Id. at 1125. The New York 
Court of Appeals answered this question by adopting 
the Rule of Explicitness as a substantive principle of 
New York contract law. See In re Southeast Banking 
Corp. (“Southeast II”), 93 N.Y.2d 178, 688 N.Y.S.2d 
484, 710 N.E.2d 1083 (1999). 
  
*7 The First Circuit took a different approach. In In re 
Bank of New England Corporation, it held that the 
New York Court of Appeals had exceeded its 
authority in creating what the First Circuit deemed a 
“bankruptcy-specific rule.” 364 F.3d 355, 365 (1st Cir. 
2004). In doing so, the First Circuit held, the New 
York Court of Appeals had subverted section 510’s 
directive to apply nonbankruptcy law, and had 
encroached impermissibly into an area occupied by 
federal bankruptcy law. Id. at 364. Because of this, the 
First Circuit refused to apply the Southeast II holding 
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to the interpretation of a subordination agreement 
under New York law, and instead relied on generally-
applicable principles of New York contract law. Id. at 
366. Paradoxically, when an application of these 
principles led to a later examination of the parties’ 
intent, the court found that, due to the parties’ 
practical reliance on the Rule of Explicitness, the 
agreement was insufficiently explicit to reflect an intent 
to provide for post-petition interest. See In re Bank of 
New England Corp., 646 F.3d 90, 97 (1st Cir. 2011). 
  
 

III. Application 

A. Applicability of the Rule of Explicitness 
The Parties disagree about whether the Rule of 
Explicitness has any application to the instant 
controversy. And, while useful by way of background, 
the above discussion does not resolve their dispute. 
Indeed, the Court has been unable to find any case 
discussing the applicability of the Rule of Explicitness 
in a non-bankruptcy proceeding. 
  
The Second Circuit has yet to rule on the exact issue 
considered by the Eleventh and First Circuits—that is, 
whether deference to the New York Court of Appeal’s 
ruling in Southeast II is appropriate in the context of a 
section 510 analysis. Nonetheless, the resolution of this 
issue has no direct bearing on the instant dispute: 
Although this case indeed involves the distribution of 
funds derived from an insolvent source, this is not a 
bankruptcy proceeding, no party before the Court is in 
bankruptcy, and the disputed funds are no longer part 
of Bionol’s bankruptcy estate. Thus, the Court is not 
required to interpret a subordination agreement under 
section 510 of the Bankruptcy Code or to determine 
whether Plaintiff’s demand for post-petition interest 
would be allowable as a claim in bankruptcy. Instead, 
in interpreting the Parties’ agreement, the Court is 
instructed to look to New York contract law. 
  
In Southeast II, the New York Court of Appeals 
adopted “its version of the Rule of Explicitness as a 
guiding interpretive principle of State contract dispute 
resolution.” 93 N.Y.2d at 183, 688 N.Y.S.2d 484, 710 
N.E.2d 1083. Underlying its decision were 

considerations for the significance of maintaining 
“definiteness and predictability” in commercial law, 
the Rule’s “continued vitality” even post-Code, and 
the heavy “practical effect” a contrary ruling would 
have on the “vast sea of subordination agreements” 
drafted in express reliance on the Rule. Id. at 184, 688 
N.Y.S.2d 484, 710 N.E.2d 1083. Repeatedly referring 
to the question before it as one of “New York contract 
law,” the Court of Appeals also analogized its 
adoption of the Rule to the standard of explicitness 
that New York law has long required of post-
assignment interest provisions in common law 
assignments for the benefit of creditors. Id. at 186, 688 
N.Y.S.2d 484, 710 N.E.2d 1083. This Court thus 
accepts what the Southeast II decision made plain: that 
the Rule of Explicitness is now not only a bankruptcy 
rule, but an interpretative principle of New York state 
contract law. 
  
*8 Indeed, although the section 510 source-of-law 
question is not present here, the Court notes that this 
case presents a clear example of how the Southeast II 
ruling may apply in a nonbankruptcy proceeding, thus 
avoiding the federal conflict issues identified by the 
First Circuit in New England Bank. And while the 
impact of Southeast II may remain uncertain in the 
bankruptcy context, the clarity which with the New 
York Court of Appeals adopted the Rule as a concept 
of substantive contract law leaves little room for 
doubt. Thus, both Parties here are at least partly 
correct: Plaintiff is correct that bankruptcy law has no 
direct application in this case, and Defendant is correct 
that under Southeast II, the Rule is no longer strictly 
confined to bankruptcy proceedings. 
  
Plaintiff argues that even if the Rule applies, it does 
not apply to Plaintiff, as it was designed to protect 
junior creditors against post-petition interest claims 
from senior creditors, and not senior lenders in an 
intercreditor dispute. The Court disagrees. Certainly, 
courts—and particularly those applying equitable 
bankruptcy principles—have demonstrated a concern 
for protecting junior creditors’ expectations that senior 
claims will stop accruing when the debtor files for 
bankruptcy. See, e.g., Kingsboro II, 514 F.2d at 401. 
However, the Southeast II holding does not cabin itself 
to protecting only junior creditors’ expectations, but 
the legitimate expectations of any party that, absent an 
explicit agreement to the contrary, interest stops 



AMERICAN BANKRUPTCY INSTITUTE

61

Harner, Michelle 2/9/2017 
For Educational Use Only 

U.S. Bank National Association v. T.D. Bank, N.A., --- F.Supp.3d ---- (2017)  
2017 WL 436508 
 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 7 
 

accruing on the date of the petition. See Southeast II, 
93 N.Y.2d at 186, 688 N.Y.S.2d 484, 710 N.E.2d 1083 
(“[T]he Rule of Explicitness safeguards reliance by 
parties on the analogous general rule that creditors are 
not entitled to post-petition interest in bankruptcy 
proceedings absent express language to that effect in 
subordination agreements ordering priorities among 
the contracting parties.”). 
  
A subordination agreement is “simply a contractual 
arrangement whereby one creditor agrees to 
subordinate its claim against a debtor in favor of the 
claim of another.” In re Coronet Capital Co., No. 90 B 
13646 (FGC), 94 Civ. 1187 (LAP), 1995 WL 429494, at 
*4 (S.D.N.Y. July 20, 1995) (quoting In re Best 
Products Co., 168 B.R. 35, 69 (Bankr. S.D.N.Y. 
1994)). To be sure, it is often the case that junior 
creditors agree to subordinate their entire claims to 
those of senior creditors. But the facts here are 
somewhat unusual: rather than a junior creditor 
agreeing to subordinate its whole claim to a senior 
creditor, this case involves whether the Parties have 
agreed to subordinate the repayment of outstanding 
principal to claims of post-petition interest, in which 
both have a stake.8 It would make little sense to hold 
the Parties to different drafting standards depending 
on their position relative to the debt, particularly when 
the Documents themselves seek to clarify these 
positions. 
  
*9 In adopting the Rule as a principle of New York 
state contract law, the Court is mindful that, even 
before the Southeast II ruling, it has been the 
longstanding policy in this Circuit to embrace the Rule 
of Explicitness, both pre-Code and post-Code. Thus, 
while there is no dispositive precedent on the facts 
here, the Court is hesitant to depart from a trend 
maintained continuously across time and legal 
contexts. To date, the Rule has been evoked as an 
equitable principle in federal common law pre-Code, 
see Kingsboro II, 514 F.2d 400, a principle of apparent 
statutory interpretation post-Code, see Ionosphere, 
134 B.R. 528, and now a principle of New York state 
contract law. See Southeast II, 93 N.Y.2d 178, 688 
N.Y.S.2d 484, 710 N.E.2d 1083. Isolating a single 
context in which the Rule does not apply—that is, in 
federal non-bankruptcy proceedings interpreting 
contract provisions that expressly contemplate the 
impact of bankruptcy—would have the same unwieldy 

effect on commercial debt that the Southeast II court 
sought to avoid. 
  
Thus, the Court finds that the Rule of Explicitness 
applies in the instant proceeding. 
  
 

B. Application of the Rule to the Financing 
Documents 

Having decided that the Rule of Explicitness applies, 
the Court must next decide whether the Financing 
Documents are sufficiently explicit to satisfy the Rule. 
  
The Rule of Explicitness requires that, “before a right 
to ‘post-petition’ interest and a concomitant reduction 
in dividends to subordinated creditors may be 
recognized, ‘the agreement should clearly show that 
the general rule that interest stops on the date of the 
filing of the petition is to be suspended, at least vis-a-
vis these parties.’ ” Kingsboro I, 379 F.Supp. at 231 
(quoting Time Sales, 491 F.2d at 844). The contract 
must contain “precise, explicit and unambiguous 
language ... to the effect that the contract abrogates 
the general rule regarding interest.” Kingsboro I, 379 
F.Supp. at 231. Contracts that do “not explicitly refer 
to post-bankruptcy interest” often fall short. 
Kingsboro II, 514 F.2d at 401; see also Ionosphere, 
134 B.R. at 534. Thus, courts consistently find that 
provisions simply providing that junior debt is 
subordinated until senior debt is “paid in full” are 
insufficient. See, e.g., Kingsboro I, 379 F.Supp. at 231; 
Southeast I, 156 F.3d at 1120 (“[G]eneral language in 
the subordination agreement, establishing that the 
senior debt must be ‘paid in full’ before payment on 
the junior debt, was insufficient to alert the junior 
creditor that it had agreed to subordinate its claims to 
the senior creditor’s claims for post-petition interest.”); 
Time Sales, 491 F.2d at 842. 
  
Both Parties here agree that section 3.04(f) of the 
Intercreditor Agreement governs the order of 
distribution of the proceeds. Plaintiff claims that this 
section must be interpreted with reference to section 
3.04(c) of the Credit Agreement, which specifically 
states that Lenders “shall be entitled to receive post-
petition interest during” an insolvency proceeding. 
(CA § 3.04(c).) Defendant, on the other hand, argues 
that because section 3.04(f) of the Intercreditor 



62

EYE ON BANKRUPTCY – SEASON 3 EPISODE 2

Harner, Michelle 2/9/2017 
For Educational Use Only 

U.S. Bank National Association v. T.D. Bank, N.A., --- F.Supp.3d ---- (2017)  
2017 WL 436508 
 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 8 
 

Agreement does not itself expressly mention “post-
petition interest,” it is insufficiently explicit; in 
addition, Defendant claims that because, under section 
3.04(c) of the Credit Agreement, post-petition interest 
is only available “to the fullest extent permitted by 
law”—and because bankruptcy law would bar a claim 
for post-petition interest in these circumstances—
Plaintiff is not entitled to post-petition interest under 
the Documents. 
  
*10 It is clear that section 3.04(c) of the Credit 
Agreement, which defines when interest is “due and 
payable,” is incorporated by reference into the 
Intercreditor Agreement. Along with the 
commonplace rule of construction that terms in a 
contract must be assumed to have the same meaning 
throughout, see Maryland Cas. Co. v. W.R. Grace and 
Co., 128 F.3d 794, 799 (2d Cir. 1997), both the Credit 
Agreement and the Intercreditor Agreement are 
explicit that the Documents are subject to the same 
interpretive principles, see IA § 1.01, and that terms for 
which meanings are provided in the Credit Agreement 
carry the same meaning in each Financing Document. 
(CA § 1.02.) Moreover, section 3.04(f) prioritizes 
interest that is “due and payable ... under the 
Financing Documents,” which is specifically defined to 
include both the Intercreditor Agreement and the 
Credit Agreement. Thus, when section 3.04(f) 
prioritizes interest “due and payable ... under the 
Financing Documents,” section 3.04(c) of the Credit 
Agreement operates to define when interest becomes 
“due and payable” under the Documents. 
  
Defendant neither strongly disputes this nor contends 
that the Financing Documents are intended to be read 
in isolation from each other. Instead, Defendant 
claims that the language “to the fullest extent 
permitted by law” in section 3.04(c) creates an 
ambiguity unacceptable under the Rule of 
Explicitness. Defendant argues that the “law” referred 
to is bankruptcy law, which would bar Plaintiff’s claim 
for post-petition interest unless Bionol were solvent or 
the Lenders oversecured. 
  
The Court disagrees. Bankruptcy law does not apply 
here, and so does not ipso facto permit or bar any 
claims in this proceeding.9 While this result certainly 
may have been different in a bankruptcy proceeding, 
the applicable law here, as set forth in the Parties’ 

agreement, is New York state contract law. Defendant 
cannot manufacture an ambiguity by importing 
bankruptcy principles that are inapplicable to the 
instant litigation. 
  
For this reason, the Court finds Defendant’s analogy 
to the contract in Ionosphere inapposite.10 In 
Ionosphere, the district court found the contract 
insufficiently explicit where it authorized senior 
creditors to receive “all amounts owing on the First 
Certificates (including post-petition interest).” 134 
B.R. at 534 (emphasis added). The court reasoned that 
because the debt was undersecured—and so post-
petition interest not “owing” under bankruptcy law—
“it could be argued” that the interest was not owing 
under the contract, either. Id. at 535. Ionosphere is 
distinguishable for the simple reason that it was a 
bankruptcy proceeding, where bankruptcy law clearly 
determines which debt is owing. That is not the case 
here. 
  
*11 Moreover, unlike the Documents here, the 
contract in Ionosphere failed to specify that post-
petition interest would remain due after the 
commencement of a bankruptcy proceeding, and 
regardless of whether it was allowable as a claim in 
such proceeding. The significance of this language was 
underscored by the Ionosphere court, which cited the 
following indenture provision “[a]s an illustration of 
explicit language” that might satisfy the Rule: 

Upon any distribution to 
creditors of the Company in a 
liquidation or dissolution of the 
Company or in a bankruptcy ... 
holders of Senior Debt shall be 
entitled to receive payment in full 
of all Obligations with respect to 
the Senior Debt (including interest 
after the commencement of any 
such proceeding at the rate 
specified in the applicable Senior 
Debt, whether or not such interest 
is an allowable claim in any such 
proceeding ) ... 

Id. at 535 n.14 (emphasis in original). 
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The language in the Documents here closely mirrors 
this sample provision. The definition of Obligations in 
the Credit Agreement—which is expressly 
“incorporated by reference” into the Intercreditor 
Agreement and recited as one of the Parties’ basic 
agreements, see IA Preamble; IA § 2.01—includes 

interest and fees that accrue after 
the commencement by or against 
the Borrower of any Insolvency or 
Liquidation Proceeding ... 
regardless of whether such interest 
and fees are allowed claims in such 
proceeding. 

CA Ex. A at 27 (emphasis added). Section 3.04(c) 
similarly provides that interest is due and payable 
“regardless of whether an Insolvency or Liquidation 
Proceeding exists in respect of the Borrower.” CA § 
3.04(c). 
  
The language in these provisions also hews closely to 
the language in the American Bar Association’s 
(“ABA”) Model Indentures, which were published in 
1983 and 1999 in order to provide “an example of the 
type of explicit language that would prioritize post-
petition interest.” See K.-V., 496 B.R. at 335–36 
(quotation marks and citation omitted). The 1983 
Model Indenture’s clause provided that before 
repayment on subordinated debt, “ ‘holders of Senior 
Debt shall be entitled to receive ... interest (including 
interest accruing after the commencement of any such 
[insolvency] proceeding),’ ” Id. at 335 n.3 (citing ABA, 
Model Simplified Indenture § 11.03, 38 Bus. Law. 741 
(1983)); the 1999 Model Indenture likewise defines 
debt as “including interest accruing on or after the 
filing of any petition in bankruptcy or for 
reorganization relating to the Company, whether or 
not a claim for such post-petition interest is allowed in 
such proceeding.” ABA, Model Simplified Indenture § 
1.01, 55 Bus. Law. 1115 (2000); see also Southeast I, 
156 F.3d at 1124–25. 
  
The Documents here both (1) define the Parties’ 
obligations as including interest accruing after Bionol’s 
bankruptcy proceeding and regardless of its status as 
an allowed claim in such proceeding; and (2) define 
interest as due and payable regardless of whether 

Bionol has declared bankruptcy, specifically including 
post-petition interest. Thus, under the model language 
provided in either Ionosphere or the Model 
Indentures, the Documents are sufficiently explicit to 
provide for post-petition interest. That these 
definitions are reiterated in two separate provisions in 
the Documents strengthens, rather than weakens, the 
conclusion that the Parties did not intend to define 
interest liabilities by reference to their (here, purely 
theoretical) status as an allowed claim in bankruptcy. 
  
*12 Nevertheless, Defendant contends that because 
section 3.04(f) does not itself mention post-petition 
interest, it is comparable to the contract provision that 
failed in Kingsboro I. (Def.’s MJP at 14.) Kingsboro I 
did not involve a multi-part contract where interest is 
defined in one provision and the priority of interest 
payments set forth in another. The reason the contract 
failed in Kingsboro I was because, unlike the 
Documents here, it did not mention post-petition 
interest at all. See Kingsboro I, 379 F.Supp. at 231 
(“[T]his Court can not view the provisions contained in 
the subordination agreement, which are to the effect 
that no payment shall be made to the subordinated 
creditors ‘unless and until all principal and interest on 
all Senior Debt shall have been paid in full,’ when 
taken in a context of specific reference to ‘bankruptcy 
proceedings’, as sufficiently clear and explicit.”). 
  
Ionosphere, however, involved a similarly-structured 
contract, which defined the debt as including post-
petition interest in one provision and set forth the 
mechanisms of subordination in another. See 134 B.R. 
at 534. Contrary to Defendant’s position, the 
Ionosphere court had no trouble arriving at the 
conclusion that “while [the subordination provision] 
does not contain the words ‘post-petition interest,’ this 
term is incorporated into the section through the use 
of the defined term ‘Senior Certificates.’ ” Id. Here, 
too, the Court does not find that the need to 
incorporate a defined term into section 3.04(f) renders 
the provision insufficiently explicit. 
  
Defendant’s final argument is that the Documents are 
ambiguous because section 3.04(c) defines the Lenders’ 
rights against the debtor, and not, it claims, vis-à -vis 
each other. In Kingsboro II,11 the court found its 
conclusion that the contract was insufficiently explicit 
reinforced by the fact that the subordination 
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agreement was, by its express terms, “for the purpose 
of defining the relative rights of the holders of Senior 
Debt on the one hand, and the holders of the Notes on 
the other hand, against the Company (the bankrupt) 
and its property.” 514 F.2d at 401–02. The court held 
that post-petition interest was not recoverable out of 
dividends due to junior creditors “absent a structure of 
priorities among creditors by express provision in the 
subordination contract.” Id. at 401. 
  
The Financing Documents avoid this problem. Section 
3.04(f) sets out a clear structure of priorities among the 
creditors, and not “against the bankrupt estate.” Id. at 
402. And while Defendant claims that section 3.04(c) 
cannot apply in the context of determining 
intercreditor priorities, the plain language of 3.04(f) 
provides that interest is prioritized to the extent that it 
is “due and payable ... under the Financing 
Documents,” including the Credit Agreement. Unlike 
the contract in Kingsboro II, section 3.04(c) includes 
no language limiting its application to claims against 
the bankrupt estate. Thus, there is nothing to preclude 
section 3.04(c) from defining which interest is 
prioritized under section 3.04(f). 
  
*13 Defendant correctly points out that, unlike in the 
general contract interpretation context, a finding of 
ambiguity here would result in judgment to the 
Defendant rather than an investigation into the 
Parties’ intent. See, e.g., Ionosphere, 134 B.R. at 535–
36. The Court need not reach this stage. The 
Documents expressly state that interest includes post-
petition interest, and twice specify that interest is due 
regardless of whether Bionol is in bankruptcy. Even 
accepting Defendant’s interpretation—that the Parties 
only intended for post-petition interest to be paid 
when “permitted by law”—this is not a bankruptcy 
proceeding, and the only law preventing such a 
payment at this juncture is the contractual analysis 
performed by the Court. Thus, the Court finds that the 
Documents, as a whole, put the Lenders on clear 
notice that the repayment of principal could be 
subordinated to superior claims for post-petition 
interest. As such, they satisfy the Rule of Explicitness. 
  
 

C. Plaintiff’s Entitlement to Fees 
The Parties’ final dispute concerns whether, under the 

Intercreditor Agreement, Plaintiff is entitled to fees 
and expenses, including the attorneys’ fees it incurred 
in filing this action. Plaintiff claims that it is entitled to 
fees under section 3.04(f)(i) of the Intercreditor 
Agreement, which grants the highest priority to “Fees, 
costs and expenses then due and payable under the 
Financing Documents or the Tranche TEX Loan 
Documents.” (IA § 3.04(f)(i).) Defendant claims that 
Plaintiff is not entitled to fees or expenses because it 
cannot prevail on the underlying claim and because 
fees are subject to the same Rule of Explicitness as 
post-petition interest. 
  
The New York Court of Appeals’s decision in 
Southeast II was specifically about post-petition 
interest, and did not hold that the Rule applied equally 
to claims for the fees and costs incurred in recovering 
such interest. Nevertheless, under New York law, “the 
court should not infer a party’s intention to provide 
counsel fees as damages for a breach of contract unless 
the intention to do so is unmistakably clear from the 
language of the contract.” Oscar Gruss & Son, Inc. v. 
Hollander, 337 F.3d 186, 199 (2d Cir. 2003) (quotation 
marks omitted). Even then, such a provision “should 
not be extended to include damages which are neither 
expressly within its terms nor of such character that it 
is reasonable to infer that they were intended to be 
covered under the contract.” Id. (quoting Tokyo 
Tanker Co. v. Etra Shipping Corp., 142 A.D.2d 377, 
380, 536 N.Y.S.2d 75 (1st Dep’t 1989)). Moreover, “a 
general contract provision for the shifting of attorneys’ 
fees does not authorize an award of fees for time spent 
in seeking the fees themselves.” F.H. Krear & Co. v. 
Nineteen Named Trustees, 810 F.2d 1250, 1266 (2d 
Cir. 1987). Thus, even if the Rule of Explicitness does 
not apply to the recovery of attorneys’ fees in this 
matter, the Court could not award them unless the 
agreement, through “express language,” evinced an 
“unmistakable intention” to provide them to a 
prevailing party. Oscar Gruss, 337 F.3d at 199 
(quotation marks and citations omitted). 
  
*14 Plaintiff primarily bases its argument on section 
3.04(f) of the Intercreditor Agreement, the same 
waterfall provision under which it claims entitlement 
to post-petition interest.12 (Pl.’s Reply at 15.) Unlike 
the interest provision, however, the Documents do not 
define when fees and expenses become “due and 
payable” under the agreement, and do not define 
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“Fees” or “expenses” as including attorneys’ fees. 
  
The Credit Agreement defines “Fees”13 to include, inter 
alia, “each of the fees payable by the Borrower for the 
account of any Lender or Agent pursuant to section 
3.13,” CA Ex. A at 17; section 3.13 of the Credit 
Agreement in turn specifies the rates of unused line of 
credit fees that Bionol must pay to the various 
Lenders. (See CA § 3.13.) Section 2.09 of the Credit 
Agreement, on the other hand, states that section 3.13 
does not apply to the Tranche TEX Loans, and that 
the “corresponding provisions” in the Tranche TEX 
Loan Documents apply in lieu thereof—except that 
the Tranche TEX Loan Documents are “in all cases ... 
subject to” the Intercreditor Agreement. (See CA § 
2.09(b).) Despite this instruction, there is no section 
3.13 in any of the Tranche TEX Loan Documents, and 
no corresponding provision labeled “Fees.” 
  
Plaintiff claims that its entitlement to fees is 
underscored by section 9.04 of the Bond Indenture14 
and sections 2.1515 and 7.0516 of the Bionol Loan 
Agreement, all of which discuss the circumstances in 
which Plaintiff may be compensated, reimbursed or 
indemnified by Bionol. However, section 3.04(f)(i) of 
the Intercreditor Agreement does not refer to 
indemnification, reimbursement or compensation; 
more importantly, Plaintiff here is not seeking 
indemnification from a liability incurred in connection 
with the performance of its duties as a successor 
Trustee. 
  
*15 Although Plaintiff is not claiming entitlement 
under section 10.06 of the Credit Agreement, 
Defendant points out that this section requires Bionol 
to pay the fees incurred by any Lender in enforcing its 
rights under the Documents, and those incurred by 
Defendant in “administrat[ing]” and “protect [ing]” its 
rights under the Documents. (CA § 10.06.) Like the 

sections in the Loan Agreement relied on by Plaintiff, 
this section describes Bionol’s reimbursement duties, 
and not those of the other Lenders. Grafting Bionol’s 
reimbursement duties onto the meaning of “expenses” 
within section 3.04(f)(i) in a way that allows for the 
repayment of fees incurred by either Party in an 
intercreditor dispute is, in all likelihood, outside the 
intended scope of the priority provision. 
  
Accordingly, the Documents do not make it clear, as 
they must, that the “due and payable” expenses 
described in section 3.04(f)(i) include those incurred by 
a Lender in litigating the priority of post-bankruptcy 
distributions. At least on the facts before the Court, 
the Documents are not sufficiently explicit to require 
the Defendant to apply the proceeds to the fees 
incurred by Plaintiff in this litigation. 
  
 

IV. CONCLUSION 

For the reasons outlined above, the Court GRANTS 
in part and DENIES in part both Motions for 
Judgment on the Pleadings. The Court GRANTS 
Plaintiff’s application for a declaratory judgment that 
it is entitled to post-petition interest under the 
Financing Documents, but DENIES its application for 
fees and expenses incurred in the instant litigation. 
  
SO ORDERED. 
  

All Citations 

--- F.Supp.3d ----, 2017 WL 436508 
	

Footnotes	
	
1	
	

“Bond	Trustee”	is	defined	in	the	Credit	Agreement	as	referring	to	Plaintiff.	(CA	Ex.	A	at	4.)	
	

2	
	

Section	 3.04(a)	 of	 the	 Credit	 Agreement	 provides	 that,	 with	 respect	 to	 the	 Tranche	 TEX	 debt,	 interest	 is	 “payable”	 on	 each	
Quarterly	Payment	Date,	defined	as	four	separate	dates	annually.	(See	CA	§	3.04(a);	CA	Ex.	A	at	34.)	
	

3	 “Borrower”	is	defined	in	the	Credit	Agreement	as	referring	to	Bionol.	(CA	Ex.	A	at	4.)	
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4	
	

On	December	8,	2016,	the	Court	ordered	the	Parties	to	submit	the	Accounts	Agreement	along	with	“any	other	Contract	between	
the	 Parties	 relevant	 to	 this	 dispute.”	 (Dec.	 8,	 2016	 Order;	 ECF	 No.	 26.)	 The	 Parties	 submitted	 the	 Accounts	 Agreement	 and	
represented	that	“there	are	no	contracts	in	addition	to	those	provided	...	that	are	necessary	for	the	Court	to	consider	in	deciding	
the	parties’	 pending	 cross-motions.”	 (Dec.	 13,	 2016	 Joint	 Letter;	 ECF	No.	 27.)	With	 respect	 to	 the	order	of	distribution	at	 the	
center	 of	 this	 dispute,	 section	 17.04	 of	 the	 Accounts	 Agreement	 simply	 provides	 that	 “the	 proceeds	 ...	 shall	 be	 applied	 in	
accordance	with	Section	3.04(f)	of	the	Senior	Intercreditor	Agreement.”	(Accounts	Agreement	§	17.04;	Dec.	13,	2016	Joint	Letter	
Ex.	A.)	
	

5	
	

Section	10.02	of	the	Credit	Agreement	provides	that	the	Documents	are	governed	by	New	York	law.	(CA	§	10.02.)	
	

6	
	

Post-petition	interest	may	be	recovered	where	the	creditor	is	oversecured,	see	11	U.S.C.	§	506(b),	or	where	the	debtor	is	able	to	
pay	its	other	debts.	See	11	U.S.C.	§	726(a)(5).	
	

7	
	

The	exact	 certified	question	was:	 “What,	 if	 any,	 language	does	New	York	 law	 require	 in	a	 subordination	agreement	 to	alert	 a	
junior	creditor	to	its	assumption	of	the	risk	and	burden	of	the	senior	creditor’s	post-petition	interest?”	Southeast	I,	156	F.3d	at	
1125.	
	

8	
	

Indeed,	 while	 subordination	 agreements	 often	 reorganize	 the	 priority	 of	 debt	 that	 otherwise	 would	 result	 in	 a	 pro-rata	
distribution	among	unsecured	lenders,	see	In	re	500	Fifth	Ave.	Assocs.,	148	B.R.	1010,	1019	(Bankr.	S.D.N.Y.	1993),	here,	a	pro-
rata	 distribution	would	 result	 if	 the	 right	 to	 post-petition	 interest	were	 recognized,	while	 a	 refusal	 to	 recognize	 post-petition	
interest	rights	would	result	in	the	distribution	of	the	funds	to	only	one	tranche	of	lenders.	
	

9	
	

Indeed,	 because	 bankruptcy	 law,	 by	 its	 own	 operation,	 would	 allow	 a	 claim	 for	 post-petition	 interest	 where	 the	 debtor	 was	
solvent	or	the	lenders	oversecured,	there	would	be	little	need	for	the	Parties	to	contract	for	this	result.	
	

10	
	

For	 the	 same	 reason,	 the	Court	does	not	 find	 its	decision	at	odds	with	 In	 re	Tribune	Co.,	472	B.R.	223	 (Bank.	D.	Del.	2012),	a	
Delaware	bankruptcy	court	case	relied	on	heavily	by	the	Defendant	which	is,	in	any	case,	nonbinding	on	the	Court.	The	language	
in	the	contract	in	Tribune	provided	for	“interest	accruing	after	the	filing	of	a	petition	initiating	any	proceeding	pursuant	to	any	
Federal	 bankruptcy	 law	 ...	 but	 only	 to	 the	 extent	 allowed	 or	 permitted	 to	 the	 holder	 of	 such	 Indebtedness	 of	 the	 Company	
against	the	...	insolvency	estate	of	the	Company	in	such	proceeding.”	Id.	at	251.	The	Court	does	not	disagree	that	a	contract	that	
only	provides	for	interest	where	permitted	“against	the	...	insolvency	estate	...	in	such	proceeding”	does	not,	in	the	context	of	a	
bankruptcy	case,	unequivocally	provide	for	the	accrual	of	interest	otherwise	disallowed	in	the	proceeding.	
	

11	
	

Defendant	claims	that	 the	provision	 in	 Ionosphere	failed	because	 it	defined	the	rights	of	creditors	against	 the	debtor,	and	not	
against	each	other.	(Def.’s	MJP	at	16–17.)	To	the	contrary,	the	court	in	Ionosphere	found	that	the	indenture	was	“clearly	an	inter-
creditor	subordination	provision,”	a	factor	that	weighed	for,	not	against,	explicitness.	134	B.R.	at	534.	The	Court	thus	examines	
Kingsboro	II,	a	case	more	relevant	to	Defendant’s	position.	
	

12	
	

It	is	unclear	to	the	Court	whether	Plaintiff	 is	seeking	fees	and	expenses	in	addition	to	those	incurred	in	the	instant	proceeding.	
Neither	the	pleadings	nor	the	short	section	in	Plaintiff’s	reply	brief	devoted	to	this	issue	make	clear	if	it	is	seeking	such	additional	
fees,	and	if	so,	what	type	of	fees	and	on	what	basis.	Thus,	to	the	extent	that	this	issue	is	in	fact	being	raised,	the	Court	declines	to	
address	it.	See	Am.	Tissue	Inc.	v.	DLJ	Merchant	Banking	Partners,	II,	L.P.,	No.	03	Civ.	6913(GEL),	2006	WL	1084392,	at	*6	(S.D.N.Y.	
Apr.	20,	2006)	(Plaintiff’s	“fail[ure]	to	address	with	any	seriousness	the	legal	sufficiency	of”	claims	resulted	in	their	dismissal);	cf.	
Norton	v.	Sam’s	Club,	145	F.3d	114,	117	(2d	Cir.	1998)	(“Issues	not	sufficiently	argued	in	the	briefs	are	considered	waived	and	
normally	 will	 not	 be	 addressed	 on	 appeal.”);	 Schuh	 v.	 Druckman	 &	 Sinel,	 L.L.P.,	 602	 F.Supp.2d	 454,	 465	 n.7	 (S.D.N.Y.	 2009)	
(“Because	this	argument	was	made	for	the	first	time	in	the	reply	brief,	we	decline	to	consider	it.”	(citing	ABN	Amro	Verzekeringen	
BV	v.	Geologistics	Ams.,	Inc.,	485	F.3d	85,	97	n.12	(2d	Cir.	2007)).	
	

13	
	

“Fees”	is	fully	defined	as	“the	Project	L/C	Fees	and	each	of	the	fees	payable	by	the	Borrower	for	the	account	of	any	Lender	or	
Agent	 pursuant	 to	 Section	 3.13	 (Fees).”	 (CA	 Ex.	 A	 at	 17.)	 Neither	 party	 mentions	 this	 definition	 in	 their	 briefs;	 nonetheless,	
“Fees,”	as	defined,	appears	to	include	neither	attorneys’	fees	nor	any	type	of	fees	that	might	be	recoverable	in	this	proceeding.	
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“Expenses”	is	not	defined,	either	in	the	Documents	or	by	the	Parties.	
	

14	
	

Section	9.04	of	 the	 Indenture	provides,	 in	relevant	part,	 that	 the	Trustee	 ...	 shall	be	entitled	to	such	compensation	as	shall	be	
agreed	 in	 writing	 with	 the	 Company	 for	 their	 services	 rendered	 hereunder	 ...	 and	 to	 reimbursement	 for	 their	 out-of-pocket	
expenses	(including	reasonable	counsel	fees	and	expenses)	reasonably	incurred	in	connection	therewith	

....	
[I]n	each	instance	in	which	this	Indenture	shall	provide	for	compensation,	reimbursement	or	indemnification	of	the	Trustee,	
such	provision	shall	be	deemed	to	provide	for	 ...	 the	payment	of	all	 related	fees,	cost,	charges,	advances,	and	reasonable	
expenses	of	the	Trustee	(including,	without	limitation,	reasonable	attorneys’	fees	and	expenses).	
	

15	
	

Section	2.15	provides	that	Bionol	agrees	to	indemnify	and	reimburse	the	Trustee	for	costs,	attorneys	fees	and	expenses	“incurred	
in	connection	with	investigating,	defending	against	or	otherwise	in	connection	with	any	such	losses,	claims	...	damages,	liabilities,	
expenses,	or	actions.”	
	

16	
	

Section	7.05	provides	that	if	Bionol	defaults,	Bionol	will	reimburse	the	Trustee	for	fees	and	expenses	incurred	to	collect	payments	
due	under	the	agreement.	
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In re Tuscan Energy LLC,
No. 16-100398 (Bankr. S.D. Fla.  
Dec. 30, 2016) 
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Retainer Agreements. The primary secured lender asserted a lien 
in a retainer received by the debtor’s lawyer prior to the filing of 
the chapter 11 case.  The court reviewed the applicable provisions 
of Article 9 of the Uniform Commercial Code and ruled against 
the lender.
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561 B.R. 910 
United States Bankruptcy Court, 

S.D. Florida, 
West Palm Beach Division. 

In re: Tuscany Energy, LLC, Debtor. 

Case No. 16–10398–EPK 
| 

Signed December 30, 2016 

Synopsis 
Background: Law firm that represented Chapter 11 
debtor filed interim fee application for permission to 
draw on security retainer that debtor had paid to firm 
prepetition. Objection was filed by bank asserting 
security interest in retainer, which asserted that it was 
entitled to adequate protection prior to any such draw. 
  

Holdings: The Bankruptcy Court, Erik P. Kimball, J., 
held that: 
  
[1] law firm’s security interest in prepetition security 
retainer paid to it by debtor was perfected by 
possession; 
  
[2] any security interest that bank had was lost as to 
account funds which debtor had transferred to law 
firm prepetition; 
  
[3] even assuming that bank with blanket security 
interest over substantially all of Chapter 11 debtor’s 
assets, including its depository account at another 
financial institution, retained that security interest in 
account funds that were transferred to debtor’s law 
firm, bank’s security interest was junior to that of law 
firm and did not entitle it to adequate protection. 
  

Objection overruled. 
  
 
 

West Headnotes (7) 
 
 
[1] 
 

Bankruptcy 
Property held in trust or custody for 

debtor;  deposits 
 

 Security retainer, which is paid to debtor’s 
attorney prepetition to ensure the payment of 
fees and expenses that are incurred during the 
case, remains property of debtor-client until 
attorney uses the retainer to pay his fees and 
expenses; accordingly, upon the filing of 
bankruptcy petition, retainer becomes 
property of bankruptcy estate. 11 U.S.C.A. § 
541(a)(1). 

Cases that cite this headnote 
 

 
 
[2] 
 

Bankruptcy 
Attorneys 

 
 Prepetition security retainer paid to debtor’s 

counsel is subject to court review under fee 
provisions of the Bankruptcy Code. 11 
U.S.C.A. §§ 330, 331. 

Cases that cite this headnote 
 

 
 
[3] 
 

Bankruptcy 
Secured Claims 

 
 Counsel to debtor-in-possession who obtains 

a prepetition security retainer to ensure 
payment of fees and expenses in Chapter 11 
case, or a postpetition retainer authorized by 
court order, becomes a secured creditor, 
secured by a possessory security interest in 
funds paid as retainer. 
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Cases that cite this headnote 
 

 
 
[4] 
 

Secured Transactions 
Possession by secured party without filing 

 
 Law firm’s security interest in prepetition 

security retainer paid to it by debtor to ensure 
payment of legal fees incurred during 
pendency of Chapter 11 case was valid, 
enforceable security interest under Florida 
law, which was perfected by possession. 

Cases that cite this headnote 
 

 
 
[5] 
 

Secured Transactions 
Use and Disposition of Collateral or 

Proceeds 
 

 Any security interest that bank had in 
depository account held by debtor at another 
financial institution, by virtue of security 
agreement signed by debtor granting bank a 
blanket security interest, inter alia, in its cash, 
accounts, deposit accounts, and proceeds, was 
lost as to account funds which debtor had 
transferred to law firm prepetition in order to 
secure payment of firm’s fees for representing 
debtor during Chapter 11 case; bank did not 
contend that firm had colluded with debtor to 
violate its rights as secured creditor, and 
absent any such collusion, the transfer of 
funds from depository account terminated 
bank’s security interest in funds pursuant to 
provision of the Florida Uniform 
Commercial Code (UCC). Fla. Stat. Ann. § 
679.332(2). 

Cases that cite this headnote 
 

 

 
[6] 
 

Bankruptcy 
Priorities 

Bankruptcy 
Adequate protection 

 
 Even assuming that bank with blanket 

security interest over substantially all of 
Chapter 11 debtor’s assets, including its 
depository account at another financial 
institution, retained that security interest in 
account funds that were transferred to 
debtor’s law firm, a noncollusive transferee, 
as prepetition security retainer, any such 
security interest, not having been perfected by 
possession, would be junior to security 
interest that law firm possessed in funds; 
accordingly, firm did not need bank’s 
permission to draw on retainer, and bank was 
not entitled to adequate protection prior to 
any such draw. Fla. Stat. Ann. §§ 
679.3121(2)(a), 679.3141. 

Cases that cite this headnote 
 

 
 
[7] 
 

Secured Transactions 
Possession by secured party without filing 

 
 Under Florida law, security interest in deposit 

account may be perfected only by control 
over that deposit account. Fla. Stat. Ann. §§ 
679.3121(2)(a), 679.3141. 

Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

*911 Bernice C. Lee, Bradley S Shraiberg, Boca Raton, 
FL, for Debtor. 
 
 



AMERICAN BANKRUPTCY INSTITUTE

73

Harner, Michelle 2/9/2017 
For Educational Use Only 

In re Tuscany Energy, LLC, 561 B.R. 910 (2016)  
63 Bankr.Ct.Dec. 155 
 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3 
 

ORDER APPROVING FIRST INTERIM 
APPLICATION FOR ATTORNEY’S FEES AND 

EXPENSES OF SHRAIBERG, FERRARA, 
LANDAU & PAGE, P.A. 

Erik P. Kimball, Judge, United States Bankruptcy 
Court 

This matter came before the Court for hearing on 
October 19, 2016 upon the Summary of First Interim 
Application for Compensation and Reimbursement of 
Expenses of Shraiberg, Ferrara, Landau & Page, P.A. 
as Bankruptcy Counsel for the Debtor [ECF No. 159] 
and the Debtor’s Response to Objection to First Interim 
Application for Compensation and Reimbursement of 
Expenses of Shraiberg, Ferrara, Landau & Page, P.A. 
as General Bankruptcy Counsel for the Debtor [ECF 
No. 176] (collectively, and as supplemented by ECF 
No. 182, referenced below, the “First Interim Fee 
Application”) filed by counsel for Tuscany Energy, 
LLC (the “Debtor”), Shraiberg, Ferrara, Landau & 
Page, P.A. (the “Firm”), and the Objection to First 
Interim Application for Compensation and 
Reimbursement of Expenses of Shraiberg, Ferrara, 
Landau & Page, P.A. as General Bankruptcy Counsel 
for the Debtor [ECF No. 172] (as supplemented by 
ECF No. 181, referenced below, the “Objection”) filed 
by Armstrong Bank, an Oklahoma Banking 
Corporation (“Armstrong Bank”). 
  
*912 After the hearing, at the Court’s request, the 
parties submitted the Reply to Debtor’s Response to 
Objection to First Interim Fee Application for 
Compensation and Reimbursement of Expenses of 
Shraiberg, Ferrara, Landau & Page, P.A. as General 
Bankruptcy Counsel for the Debtor [ECF No. 181] and 
the Debtor’s Supplemental Response to Objection to 
First Interim Application for Compensation and 
Reimbursement of Expenses of Shraiberg, Ferrara, 
Landau & Page, P.A. as General Bankruptcy Counsel 
for the Debtor [ECF No. 182]. 
  
The Firm seeks an interim award of fees and expenses 
for services rendered to the Debtor and its bankruptcy 
estate, and to apply a pre-petition retainer currently 
held in the Firm’s trust account. Armstrong Bank does 
not object to the amount of the requested fees and 
expenses. However, Armstrong Bank argues that any 

approved compensation should not be paid from the 
pre-petition retainer on the grounds that the retainer 
constitutes Armstrong Bank’s cash collateral and 
Armstrong Bank’s interest in such cash collateral is 
superior to any claim of the Firm. 
  
More than 5,000 new chapter 11 cases were filed last 
year. There are 565 pending chapter 11 cases in this 
district alone. In nearly every one of those cases, 
counsel to the debtor-in-possession receives prior to 
filing the petition a retainer for services to be rendered 
during the case. It is the rare chapter 11 case without 
at least one significant secured creditor. Particularly in 
commercial cases, such as this one, there is often at 
least one secured creditor that claims a security interest 
in all of the debtor’s assets, including the debtor’s 
deposit accounts and cash. When the debtor-to-be 
pays a retainer to its bankruptcy counsel, those funds 
typically come from a bank account that is subject to a 
security interest. Indeed, although not true here, it is 
often the case that the secured creditor is also the 
bank. Why, then, is it so difficult to find a reported 
decision where a secured creditor objected to the use of 
a pre-petition retainer for payment of approved fees 
and expenses of the debtor’s counsel on the grounds 
that the retainer is the secured creditor’s cash 
collateral? The answer is that, except in extremely 
unusual circumstances, the secured creditor retains no 
interest at all in funds paid to debtor’s counsel as a 
pre-petition retainer. U.C.C. Article 9, section 9–332, 
uniformly enacted in the states, provides that a 
transferee of money, or funds from a deposit account, 
takes free of any security interest “unless the transferee 
acts in collusion with the debtor in violating the rights 
of the secured party.” E.g., Florida Statutes § 679.332. 
Requesting a pre-petition retainer for services to be 
rendered in a chapter 11 case, alone, surely does not 
constitute collusion as contemplated in the statute. It is 
not surprising, then, that nearly no secured creditor 
challenges the use of a pre-petition retainer to pay 
approved fees and expenses of the debtor’s counsel and 
that there are nearly no reported decisions on the issue. 
  
In this case, Armstrong Bank does not even suggest 
that the Firm colluded with the Debtor to violate the 
rights of Armstrong Bank. Armstrong Bank has no 
interest in the pre-petition retainer held by the Firm. 
There is no cash collateral interest that might be 
entitled to adequate protection. Armstrong Bank’s 
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objection should be overruled and the Firm is entitled 
to apply the retainer in payment of fees and expenses 
approved by the Court. 
  
In this case, even if Florida Statutes § 679.332 did not 
answer the question, the Firm has a security interest in 
the pre-petition retainer senior to any security interest 
Armstrong Bank might claim. The Debtor and the 
Firm executed an engagement *913 agreement that 
serves as a security agreement. All of the other 
requirements for attachment of that security interest 
are satisfied. The Firm’s security interest in the pre-
petition retainer is perfected by possession. Absent the 
effect of Florida Statutes § 679.332, Armstrong Bank 
might claim to have a security interest in the pre-
petition retainer as proceeds of a deposit account 
subject to its security interest. But because Armstrong 
Bank never perfected its security interest in the deposit 
account that was the source of the retainer, the 
perfected security interest held by the Firm would be 
senior to any interest Armstrong Bank might claim. 
  
For the reasons set out more fully below, the Court 
will overrule the Objection of Armstrong Bank, 
approve in full the interim application of the Firm, and 
authorize the use of the pre-petition retainer for 
payment of 80% of approved interim fees (consistent 
with the Court’s usual practice) and 100% of approved 
interim expenses. 
  
 

FACTS 

The Debtor is indebted to Armstrong Bank by virtue 
of two notes in the original principal amount of 
$5,000,000.00 each.1 To secure the notes, the Debtor 
granted Armstrong Bank a security interest in 
substantially all of the Debtor’s real and personal 
property, including cash, accounts, deposit accounts, 
and proceeds.2 The security agreement between 
Armstrong Bank and the Debtor provides, in relevant 
part: “[Debtor] hereby grants to [Armstrong Bank] a 
security interest in all Debtor’s demand, time, savings, 
passbook or similar accounts maintained at 
[Armstrong] Bank, and at any other bank or financial 
institution[.]” In an effort to perfect its security interest 
in the Debtor’s personal property, Armstrong Bank 

filed financing statements in accordance with the 
Uniform Commercial Code as enacted in the State of 
Florida.3 

  
On January 11, 2016 (the “Petition Date”), the Debtor 
filed a voluntary petition under Chapter 11 of Title 11 
of the United States Code. 
  
Prior to the Petition Date, on November 2, 2015, the 
Debtor transferred to the Firm, and the Firm took 
possession of, $150,000.00 for pre-petition services and 
as a pre-petition retainer to secure the Firm’s promise 
to represent the Debtor in the above-captioned 
bankruptcy case. Such funds came from an account in 
the name of the Debtor at SunTrust Bank. Also prior 
to the Petition Date, on November 16, 2015, the 
Debtor transferred to the Firm, and the Firm took 
possession of, an additional $50,000.00 retainer for the 
same purposes. Again, such funds came from the 
Debtor’s account at SunTrust Bank. Thus, as of 
November 16, 2015, the Firm held $200,000.00 from 
the Debtor as a pre-petition retainer (the “Pre–Petition 
Retainer”). None of these monies were transferred 
from any account at Armstrong Bank. None of these 
monies were transferred from any account subject to 
an agreement providing Armstrong Bank with control 
over such account. Armstrong Bank was not the 
customer of SunTrust Bank with *914 regard to the 
account in question. The Pre–Petition Retainer was 
memorialized in a November 6, 2015 engagement letter 
between the Firm and the Debtor. From the Pre–
Petition Retainer, the sum of $10,000.00 was paid to 
the Firm prior to the filing of the petition for pre-
petition services, resulting in $190.000.00 remaining as 
of the Petition Date.4 The above-described 
transactions were disclosed at the beginning of this 
case in the Debtor’s application to employ the Firm. 
ECF No. 5. 
  
In the First Interim Fee Application, the Firm seeks an 
interim award of fees in the amount of $140,202.50, 
and an interim award of expenses in the amount of 
$13,683.73, for a total interim award of $153,886.23. It 
is customary for the Court to permit payment of 80% 
of approved fees and 100% of approved expenses in 
connection with interim applications such as this, and 
the Firm requests payment accordingly. The Firm 
seeks to apply the Pre–Petition Retainer to pay fees 
and expenses authorized by the Court. 
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Armstrong Bank does not object to the reasonableness 
of the fees requested. Armstrong Bank objects only to 
the use of the Pre–Petition Retainer to pay whatever 
fees and expenses may be approved by the Court. 
Armstrong Bank claims that it holds a perfected, first 
priority security interest in all of the Debtor’s property 
and, as such, the Pre–Petition Retainer constitutes 
cash collateral that cannot be used, absent consent, 
without adequate protection. Armstrong Bank claims 
the Debtor has no unencumbered assets with which it 
can offer adequate protection. Accordingly, 
Armstrong Bank argues that the Debtor may not use 
the Pre–Petition Retainer to pay the Firm’s attorney’s 
fees and expenses. 
  
The Firm responds that it is a non-collusive transferee 
of the funds representing the Pre–Petition Retainer 
and that, under Florida Statutes § 679.332, Armstrong 
Bank has no interest in the Pre–Petition Retainer that 
may constitute cash collateral. The Firm also argues 
that it has a perfected security interest in the Pre–
Petition Retainer, to secure payment of the Firm’s fees 
and expenses, superior to that of any party including 
Armstrong Bank. 
  
 

ANALYSIS 

Once counsel is authorized to represent a debtor-in-
possession in a chapter 11 case, sections5 330 and 331 
govern the award of fees and expenses to such counsel. 
Specifically, section 330(a)(1) permits the Court to 
award counsel reasonable compensation for actual and 
necessary services rendered and reimbursement for 
actual and necessary expenses. Pursuant to section 
331, the Court may approve and order the interim 
disbursement of attorney’s fees and expenses that are 
otherwise allowable under section 330. Section 331 was 
drafted to permit the Court to award compensation to 
counsel during the case rather than force counsel to 
wait until the end of a case to receive any 
compensation. In re Zukoski, 237 B.R. 194, 197 
(Bankr. M.D. Fla. 1998). Counsel must file an 
application setting out the details of the services 
rendered and the amount requested, and must disclose 
the source of any compensation paid or promised to be 

paid. 
  
[1] [2]Counsel to the debtor-in-possession in a chapter 11 
case typically receives *915 a retainer prior to filing the 
petition, to ensure the payment of fees and expenses to 
be incurred in the case. Id. (citing 3 Collier on 
Bankruptcy, P 328.02[1][b] at 328–6 (15th ed. 1997); In 
re McDonald Bros. Constr., Inc., 114 B.R. 989, 999 
(Bankr. N.D. Ill. 1990)). The retainer remains property 
of the client until the attorney uses the retainer to pay 
fees and expenses. Id. Upon the filing of a bankruptcy 
petition, the pre-petition retainer becomes property of 
the bankruptcy estate under section 541, and any 
unearned portion of the retainer must be returned. Id. 
(citing eleven cases in support). Any pre-petition 
retainer is subject to court review under sections 330 
and 331. 
  
[3]Debtor-in-possession counsel who obtains a pre-
petition retainer to ensure payment of fees and 
expenses in a chapter 11 case (or a post-petition 
retainer authorized by court order) becomes a secured 
creditor, secured by a possessory security interest in 
money. In re Outdoor RV & Marine, LLC, 2011 Bankr. 
LEXIS 1698 at **20–25 (Bankr. S.C. 2011); In re 
Advanced Imaging Techs., Inc., 306 B.R. 677, 680–81 
(Bankr. W.D. Wash. 2003); In re Burnside Steel 
Foundry Co., 90 B.R. 942, 944 (Bankr. N.D. Ill. 1988). 
  
Florida Statutes § 679.2031 provides, in relevant part, 
as follows: 

(1) A security interest attaches to collateral when it 
becomes enforceable against the debtor with respect 
to the collateral .... 

(2) [A] security interest is enforceable against the 
debtor and third parties with respect to the collateral 
only if: 

(a) Value has been given; 

(b) The debtor has rights in the collateral or the 
power to transfer rights in the collateral to a 
secured party; and 

(c) One of the following conditions is met: 

1. The debtor has authenticated a security 
agreement that provides a description of the 
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collateral ... [or] 

2. The collateral ... is in the possession of the 
secured party under s. 679.3131 pursuant to the 
debtor’s security agreement[.] 

Under Florida Statutes § 679.3131(1), a secured party 
may perfect its security interest in money by 
possession. 
  
[4]The Firm holds a valid, enforceable security interest 
in the Pre–Petition Retainer. First, value was given by 
the Firm as the Firm promised to represent the Debtor 
in this bankruptcy case. Second, at the time the Debtor 
paid the Pre–Petition Retainer to the Firm the Debtor 
owned the funds in its SunTrust Bank account, the 
source of the Pre–Petition Retainer. Third, the Firm 
and the Debtor entered into an engagement agreement 
that specifically addresses the retainer and its use for 
payment of fees and expenses in this case. Also, the 
Firm is, and has been since November 16, 2015, in 
possession of the Pre–Petition Retainer by virtue of 
holding the Pre–Petition Retainer in the Firm’s trust 
account. All of the requirements for attachment of a 
security interest under Florida Statutes § 679.2031 are 
met. The Firm’s security interest in the Pre–Petition 
Retainer is perfected by possession.6 

  
[5] *916 Armstrong Bank has no interest whatsoever in 
the Pre–Petition Retainer. Florida Statutes § 
679.332(2) provides: “A transferee of funds from a 
deposit account takes the funds free of a security 
interest in the deposit account unless the transferee 
acts in collusion with the debtor in violating the rights 
of the secured party.” Armstrong Bank does not even 
suggest that the Firm was involved in collusion. Thus, 
upon payment of the Pre–Petition Retainer to the 
Firm, Armstrong Bank lost entirely its security interest 
in such funds. Because Armstrong Bank has no 
interest in the Pre–Petition Retainer, the Pre–Petition 
Retainer is not cash collateral. See 11 U.S.C. § 363(a) 
(non-debtor party must have an interest in the cash, 
deposit account, or other cash equivalent). The Debtor 
need not obtain Armstrong Bank’s consent to use of 
the Pre–Petition Retainer. See 11 U.S.C. § 
363(c)(2)(A). The Firm is free to apply the Pre–Petition 
Retainer in payment of fees and expenses approved by 
this Court. 
  

[6] [7]Even if Armstrong Bank could somehow claim a 
continuing security interest in the Pre–Petition 
Retainer, that interest would be junior to the perfected 
security interest held by the Firm. While the Debtor 
had granted to Armstrong Bank a security interest in 
all of the Debtor’s bank accounts, including the 
SunTrust Bank account which was the source of the 
Pre–Petition Retainer, Armstrong Bank never 
perfected its security interest in the SunTrust Bank 
Account. A security interest in a deposit account may 
only be perfected by control over that deposit account. 
See Florida Statutes §§ 679.3121(2)(a) and 679.3141. In 
order to obtain control over a deposit account for 
purposes of perfection, (a) the secured creditor must be 
the bank at which the account is maintained, (b) there 
must be a control agreement among the secured 
creditor, the bank, and the debtor, requiring the bank 
to comply with the secured creditor’s instructions, or 
(c) the secured creditor must be the bank’s customer 
with regard to the account. Florida Statutes § 
679.1041. The account that was the source of the Pre–
Petition Retainer was not at Armstrong Bank. There 
was no control agreement. Armstrong Bank was not 
the customer of SunTrust Bank on the subject account. 
Accordingly, Armstrong Bank did not have a 
perfected security interest in the Debtor’s SunTrust 
Bank account. Likewise, Armstrong Bank did not 
have a perfected security interest in the cash 
transferred from the SunTrust Bank account to the 
Firm, which became the Pre–Petition Retainer. See 
Florida Statutes § 679.3151(3). As of the Petition Date, 
the Firm had a perfected security interest in the Pre–
Petition Retainer. Because Armstrong Bank’s security 
interest in the Pre–Petition Retainer, if any, is 
unperfected, that security interest would be junior to 
the perfected security interest of the Firm. Florida 
Statutes § 679.322(1)(b). The Firm has a first priority 
perfected security interest in the Pre–Petition Retainer, 
superior to any interest Armstrong Bank may claim 
therein. 
  
Armstrong Bank relies on In re Shivshankar 
Partnership LLC for the proposition that a retainer 
that constitutes a secured creditor’s cash collateral may 
be used to pay fees and expenses of the debtor’s 
counsel only if the debtor provides adequate 
protection to the secured creditor. 517 B.R. 812, 824–
26 (Bankr. E.D. Tenn. 2014). The court in Shivshankar 
did not address whether the retainer in question was in 
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fact cash collateral; this fact appears not to have been 
disputed. In the present case, Armstrong Bank does 
not *917 have a cash collateral interest in the Pre–
Petition Retainer. Even if it did, that interest would be 
junior to the perfected security interest held by the 
Firm. 
  
The Court has reviewed in detail the First Interim Fee 
Application presented by the Firm. The Court finds 
that the time expended by the Firm was, in each 
instance, appropriate for the task at hand and 
reasonable under the circumstances of the case. The 
Court is familiar with the experience, skill, and 
reputation of each of the individual lawyers who 
performed services for the Firm in this case. The Court 
finds that the hourly rates charged by the Firm are 
reasonable and appropriate hourly rates in light of the 
skill and experience of the individual lawyers and are 
consistent with prevailing rates in this district. In sum, 
the legal fees and expenses requested by the Firm are 
reasonable and appropriate for the work undertaken 
in this case and should be approved. 
  
For the foregoing reasons, the Court ORDERS as 
follows: 

1. The First Interim Fee Application [ECF No. 
159] is APPROVED to the extent provided 
herein. 

2. Shraiberg, Ferrara, Landau & Page, P.A. is 
awarded interim fees in the amount of 
$140,202.50 and interim expenses in the amount 
of $13,683.73. Shraiberg, Ferrara, Landau & 
Page, P.A. may apply the Pre–Petition Retainer in 
payment of 80%, or $112,162.00, of the fees 
awarded and in payment of 100%, or $13,683.73, 
of expenses awarded, for a total of $125,845.73, 
with the remainder subject to payment following 
consideration of the firm’s final fee application. 

3. All fees and expenses awarded on an interim 
basis shall be subject to review at the time of a 
final fee application and possible return to the 
estate for any excessive fees paid pursuant to 
11.U.S.C. § 330. 

4. The Objection [ECF Nos. 172 and 181] is 
OVERRULED. 

  
ORDERED in the Southern District of Florida on 
December 30, 2016. 
  

All Citations 

561 B.R. 910, 63 Bankr.Ct.Dec. 155 
	

Footnotes	
	
1	
	

Benefit	Bank	was	 the	original	 lender	on	both	 loans.	 In	April	2015,	Armstrong	Bank	bought	virtually	all	of	 the	assets	of	Benefit	
Bank,	including	the	two	loans	made	to	the	Debtor.	
	

2	
	

The	 Debtor’s	 Schedule	 D:	 Creditors	Who	 Have	 Claims	 Secured	 by	 Property	 [ECF	 No.	 38]	 lists	 the	 claim	 of	 Armstrong	 Bank	 as	
undisputed	and	secured	by	a	“blanket	lien	on	Debtor’s	assets.”	
	

3	
	

Because	the	Debtor	is	a	Florida	corporation,	Florida	law	governs	the	perfection	of	security	interests.	Florida	Statutes	§	679.3011.	
	

4	
	

The	Firm	also	received	$1,717.00	to	cover	the	cost	of	the	Chapter	11	filing	fee.	That	amount	was	in	fact	used	to	pay	the	Chapter	
11	filing	fee.	
	

5	
	

Unless	 otherwise	 indicated,	 the	 term	 “section”	 or	 “sections”	 refers	 to	 the	 given	 section	 or	 sections	 of	 the	 United	 States	
Bankruptcy	Code,	11	U.S.C.	§§	101	et	seq.	
	

6	
	

For	a	more	complete	analysis	of	several	 issues	presented	here,	the	Court	points	the	parties	to	In	reOutdoor	RV	&	Marine,	LLC,	
2011	 Bankr.	 LEXIS	 1698.	 In	 that	 case,	 the	 court	 considered	whether	 fees	 and	 expenses	 incurred	 by	 counsel	 to	 the	 debtor-in-
possession	in	a	chapter	11	case,	for	which	counsel	held	a	pre-petition	retainer,	constituted	a	secured	or	an	unsecured	claim	in	
the	case	after	it	had	been	converted	to	chapter	7.	If	the	court	determined	that	counsel’s	fees	were	not	secured	by	the	retainer,	
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then	 they	would	be	subordinated	 to	 the	chapter	7	administrative	expenses.	Relying	on	Article	9	as	enacted	 in	South	Carolina,	
which	is	substantially	identical	to	Article	9	as	enacted	in	Florida,	the	court	ruled	that	counsel	had	a	perfected	security	interest	in	
their	pre-petition	retainer.	
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Chapter 15 Application. The Second Circuit refused to invoke 
chapter 15 of the Bankruptcy Code in litigation concerning 
alleged breaches of fiduciary duty and related claims between 
the former owners of an investment advisory firm that was 
subject to winding-up proceedings in the Cayman Islands.
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846 F.3d 22 
United States Court of Appeals, 

Second Circuit. 

Trikona Advisers Limited, Plaintiff–Appellant, 
v. 

Rakshitt Chugh, individually, and as Trustee of the 
RC Family Trust, Peak XV Capital Advisers LLC, 

Peak XV Capital LLC, Peak XV GP LLC, ARC 
Capital LLC, Peak XC Fundamental Value Limited 

Partnership, Defendants–Appellees.* 
No. 14-975-cv 

| 
August Term, 2016 

| 
Argued: August 22, 2016 

| 
Decided: January 18, 2017 

Synopsis 
Background: Investment advisory company, which was 
a Cayman Islands corporation, brought action for 
breach of fiduciary duty against former owner/director 
and his related corporate entities. The United States 
District Court for the District of Connecticut, Stefan 
R. Underhill, J., granted summary judgment to 
defendants and, 2015 WL 3581216, denied 
reconsideration. Investment advisory company 
appealed. 
  

Holdings: The Court of Appeals, John M. Walker, Jr., 
Circuit Judge, held that: 
  
[1] compliance with provision of Bankruptcy Code 
regarding recognition of foreign liquidation 
proceeding was not necessary for district court to give 
preclusive effect to Cayman Islands wind-up 
proceeding for investment advisory company; 
  
[2] under Connecticut law, Cayman Islands wind-up 
proceeding collaterally estopped investment advisory 
company’s action alleging breach of fiduciary duty 
against its former owner/director; 

  
[3] in rem nature of Cayman Islands wind-up 
proceeding did not prevent its preclusive effect; and 
  
[4] investment advisory company was in privity with 
50% shareholder that was respondent in Cayman 
Islands wind-up proceeding. 
  

Affirmed. 
  
 
 

West Headnotes (23) 
 
 
[1] 
 

Federal Courts 
Summary judgment 

 
 Court of Appeals reviews a district court’s 

grant of summary judgment de novo. Fed. R. 
Civ. P. 56. 

Cases that cite this headnote 
 

 
 
[2] 
 

Federal Courts 
Theory and Grounds of Decision of Lower 

Court 
 

 District court’s grant of summary judgment 
may be affirmed on appeal on any ground 
fairly supported by the record. Fed. R. Civ. P. 
56. 

Cases that cite this headnote 
 

 
 
[3] 
 

Federal Courts 
Conclusiveness;  res judicata and collateral 

estoppel 
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 Court of Appeals reviews a district court’s 
application of the doctrine of collateral 
estoppel de novo, accepting all factual 
findings of the district court unless clearly 
erroneous. 

Cases that cite this headnote 
 

 
 
[4] 
 

Federal Courts 
New Trial, Rehearing, or Reconsideration 

 
 District court’s denial of a motion for 

reconsideration is reviewed on appeal for 
abuse of discretion. Fed. R. Civ. P. 59(e). 

Cases that cite this headnote 
 

 
 
[5] 
 

Judgment 
Judgments of Courts of Foreign Countries 

 
 Compliance with provision of Bankruptcy 

Code, which required bankruptcy court in 
United States to approve foreign 
representative’s application for recognition of 
foreign liquidation proceeding before such 
proceeding could be recognized in United 
States, was not necessary for federal district 
court to give preclusive effect to Cayman 
Islands wind-up proceeding for investment 
advisory company, on motion for summary 
judgment by company’s former 
owner/director on ground that Cayman 
Islands proceeding collaterally estopped 
company’s action against him for breach of 
fiduciary duty; provision allowed 
coordination of domestic and foreign 
proceedings into single bankruptcy, but 
instant action involved state law, it was 
unconnected to any bankruptcy proceeding, 
and none of the parties was a representative 
of foreign proceeding. 11 U.S.C.A. §§ 101(23), 

101(24), 1501(b), 1515; Fed. R. Civ. P. 56. 

Cases that cite this headnote 
 

 
 
[6] 
 

Bankruptcy 
Cases Ancillary to Foreign Proceedings 

Judgment 
Judgments of Courts of Foreign Countries 

 
 Provision of Bankruptcy Code, which 

requires a bankruptcy court in the United 
States to approve an application for 
recognition of a foreign liquidation 
proceeding before such proceeding may be 
recognized in United States courts, does not 
apply when a court in the United States 
simply gives preclusive effect to factual 
findings from an otherwise unrelated foreign 
liquidation proceeding. 11 U.S.C.A. §§ 
1501(b), 1515. 

Cases that cite this headnote 
 

 
 
[7] 
 

Action 
What law governs 

 
 Parties’ implied consent in their appellate 

briefs was sufficient to establish the 
applicability of Connecticut law to 
determination of whether Cayman Islands 
wind-up proceeding for investment advisory 
company collaterally estopped company’s 
action in federal district court against its 
former owner/director for breach of fiduciary 
duty, on company’s appeal from summary 
judgment in favor of former owner/director. 

Cases that cite this headnote 
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[8] 
 

Judgment 
Nature and requisites of former 

adjudication as ground of estoppel in general 
 

 Under Connecticut law, “collateral estoppel 
doctrine” prohibits the relitigation of an issue 
when that issue was actually litigated and 
necessarily determined in a prior action 
between the same parties upon a different 
claim. 

Cases that cite this headnote 
 

 
 
[9] 
 

Judgment 
Nature and requisites of former 

adjudication as ground of estoppel in general 
 

 Under Connecticut “collateral estoppel 
doctrine,” an issue decided against a party in 
a prior proceeding may not be relitigated if: 
(1) it was fully and fairly litigated in the first 
action; (2) it was actually decided; and (3) the 
decision was necessary to the judgment. 

Cases that cite this headnote 
 

 
 
[10] 
 

Judgment 
Essentials of Adjudication 

 
 Under Connecticut law, an issue is 

“necessarily determined” in a prior 
proceeding, as required for application of 
collateral estoppel, if in the absence of a 
determination of the issue, the judgment the 
prior proceeding could not have been validly 
rendered. 

Cases that cite this headnote 
 

 
 
[11] 
 

Judgment 
Judgments of Courts of Foreign Countries 

 
 Under Connecticut law, Cayman Islands 

wind-up proceeding for investment advisory 
company collaterally estopped its action in 
federal district court alleging breach of 
fiduciary duty against its former 
owner/director; company’s affirmative 
defenses in wind-up proceeding were based in 
substance on same allegations it made against 
former owner/director in instant action, and 
those defenses were necessarily resolved 
against company in wind-up proceeding 
because if Cayman court found credible any 
assertions that former owner/director 
breached his fiduciary duty, Cayman court 
would have been required to dismiss wind-up 
petition. 

Cases that cite this headnote 
 

 
 
[12] 
 

Judgment 
Judgments of Courts of Foreign Countries 

 
 Under Connecticut law, Cayman Islands 

wind-up proceeding for investment advisory 
company could have preclusive collateral 
estoppel effect on company’s action in federal 
district court against former officer/director 
for breach of fiduciary duty, although wind-
up proceeding was in rem and federal action 
was in personam. 

Cases that cite this headnote 
 

 
 
[13] 
 

Judgment 
Persons represented by parties 

 
 Under Connecticut collateral estoppel 
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doctrine, party can be estopped from 
relitigating an issue that was decided 
adversely to him in a prior litigation only if 
the issue was litigated by that party, or by a 
party with substantially similar legal interests; 
this requirement ensures that the interests of 
the party against whom collateral estoppel is 
being asserted have been adequately 
represented at the initial proceeding. 

Cases that cite this headnote 
 

 
 
[14] 
 

Judgment 
What constitutes privity in general 

 
 Under Connecticut law, in determining 

whether there exists the requisite privity 
between a party against whom collateral 
estoppel is asserted and a party in a prior 
action, there is no prevailing definition of 
privity to be followed automatically in every 
case, rather, court focuses on the functional 
relationships of the parties. 

Cases that cite this headnote 
 

 
 
[15] 
 

Judgment 
Persons represented by parties 

 
 Under Connecticut law, only the party 

against whom collateral estoppel is asserted 
must have been represented in both the prior 
and current proceedings. 

Cases that cite this headnote 
 

 
 
[16] 
 

Judgment 
Judgments of Courts of Foreign Countries 

 
 Cayman Islands investment advisory 

company was in privity with 50% shareholder 
that was respondent in Cayman Islands 
proceeding to wind up company, as required 
under Connecticut law for Cayman Islands 
wind-up proceeding to collaterally estop 
company’s action in federal district court 
against former director for breach of 
fiduciary duty; company did not dispute it 
was in privity with shareholder, moreover, 
defenses asserted in wind-up proceeding by 
shareholder were based entirely on alleged 
violations of company’s rights, and those 
same purported violations now formed the 
basis of company’s action against former 
director. 

Cases that cite this headnote 
 

 
 
[17] 
 

Federal Courts 
Conclusiveness;  res judicata and collateral 

estoppel 
 

 In a diversity action, state substantive law 
governs a federal court’s application of 
comity principles. 

Cases that cite this headnote 
 

 
 
[18] 
 

Judgment 
Judgments of Courts of Foreign Countries 

 
 Connecticut common-law comity principles 

compel a rule of deference to foreign 
judgments in most cases. 

Cases that cite this headnote 
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[19] 
 

Federal Courts 
Conclusiveness;  res judicata and collateral 

estoppel 
Judgment 

Judgments of Courts of Foreign Countries 
 

 Under Connecticut law, comity was afforded 
to Cayman Islands wind-up proceeding for 
investment advisory company, absent 
contrary public policy or federal preemption 
of state law doctrine of comity, and thus 
wind-up proceeding could have preclusive 
collateral estoppel effect on company’s action 
in federal district court against former 
owner/director for breach of fiduciary duty. 

Cases that cite this headnote 
 

 
 
[20] 
 

States 
Preemption in general 

 
 Federal statute may preempt state law either 

expressly or by implication. 

Cases that cite this headnote 
 

 
 
[21] 
 

States 
Preemption in general 

 
 Express preemption of state law occurs when 

Congress withdraws specified powers from 
the States by enacting a statute containing an 
express preemption provision. 

Cases that cite this headnote 
 

 
 
[22] States 

 Conflicting or conforming laws or 
regulations 
States 

Occupation of field 
 

 Federal statute preempts state law by 
implication when Congress intends to occupy 
the field and when the challenged state law 
stands as an obstacle to the accomplishment 
of the full purposes and objectives of 
Congress. 

Cases that cite this headnote 
 

 
 
[23] 
 

Bankruptcy 
Cases Ancillary to Foreign Proceedings 

Judgment 
Judgments of Courts of Foreign Countries 

States 
International relations;  aliens 

 
 Provision of Bankruptcy Code, which 

required bankruptcy court in United States to 
approve foreign representative’s application 
for recognition of foreign liquidation 
proceeding before such proceeding could be 
recognized in United States, did not impliedly 
preempt application of Connecticut common-
law doctrine of comity to Cayman Islands 
wind-up proceeding for investment advisory 
company, and thus bankruptcy provision did 
not prevent wind-up proceeding from having 
collateral estoppel effect on company’s action 
in federal district court against former 
owner/director for breach of fiduciary duty; 
given the very narrow purpose of bankruptcy 
provision, which was to allow coordination of 
domestic and foreign proceedings into single 
bankruptcy, Congress clearly did not intend 
to completely preempt state law regarding 
comity. 11 U.S.C.A. §§ 1501(b), 1515. 

Cases that cite this headnote 
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*26 Appeal from the United States District Court for 
the District of Connecticut. No. 11 Civ. 2015—Stefan 
R. Underhill, Judge. 

Attorneys and Law Firms 

ANDREW B. BOWMAN, Westport, CT, for 
Plaintiff–Appellant. 

JOHN G. BALESTRIERE (Stefan Savic, on the 
brief), Balestriere Fariello LLP, New York, NY, for 
Defendants–Appellants. 

Before: Walker, Chin, and Lohier, Circuit Judges. 

Opinion 

John M. Walker, Jr., Circuit Judge: 

 
Plaintiff Trikona Advisers, Ltd. (“TAL”) appeals from 
a decision of the district court for the District of 
Connecticut (Stefan R. Underhill, J.) granting 
summary judgment in favor of defendants Rakshitt 
Chugh, ARC Capital LLC, and other related 
corporate entities (the “Chugh Defendants”). TAL’s 
complaint alleged breaches of fiduciary duty by 
Chugh, a former partner and fifty-percent owner of 
TAL, and the other defendants. The district court held 
that TAL’s claims had previously been determined in 
Chugh’s favor in a proceeding in the Cayman Islands, 
and that TAL was collaterally estopped from asserting 
them in the Connecticut action. On appeal, TAL 
argues that the district court incorrectly applied the 
doctrine of collateral estoppel and further argues that 
Chapter 15 of the United States Bankruptcy Code 
prevents the district court from giving preclusive effect 
to the Cayman court’s factual findings. We find TAL’s 
arguments meritless and therefore AFFIRM the 
judgment of the district court. 
  
 

BACKGROUND 

I. Factual Background 

TAL is an investment advisory company. Its two 
beneficial owners, Chugh and Aashish Kalra, formed 
the company in 2006 as a vehicle for helping foreign 
investors invest in Indian real estate and 
infrastructure. Each man held a fifty percent equity 
stake in TAL through entities controlled by them. 
Chugh’s shares were owned by ARC Capital LLC 
(“ARC”) and Haida Investments (“Haida”), and 
Kalra’s shares were owned by Asia Pacific 
Investments, Ltd. (“Asia Pacific”). At the same time, 
the two men formed Trinity Capital Plc., a closed-end 
fund listed on the London Stock Exchange, through 
which they solicited investments. Kalra and Chugh 
managed Trinity through TAL. Trinity paid TAL a fee 
for its management services, calculated at two percent 
of Trinity’s net asset value plus a performance fee. 
  
The 2008 economic crisis took its toll on TAL and 
soured the relationship between Chugh and Kalra. 
Trinity’s shareholders began pressuring the Trinity 
board to sell the company’s assets and distribute 
capital which, while it might benefit the shareholders, 
would reduce TAL’s management fees by lowering 
Trinity’s net asset value. Chugh and Kalra differed on 
how to respond to the Trinity board’s proposed asset 
sale: Kalra opposed the move, while Chugh wanted to 
be more conciliatory to the shareholders. TAL tried to 
prevent the sell-off by acquiring the shares of QVT, 
one of Trinity’s main shareholders, but the *27 deal 
collapsed when TAL could not secure the necessary 
financing. Frustrated, Kalra advocated taking legal 
action against QVT for breach of contract, but was 
ultimately dissuaded from that course by Chugh and 
outside legal counsel. 
  
At the same time that the QVT deal collapsed, TAL 
also engaged in a series of ill-fated transactions with a 
German fund manager called SachsenFonds Holdings 
GmbH. At Kalra’s behest, SachsenFonds agreed to 
invest £45 million in three of Trinity’s existing real 
estate investments, and to co-invest a further £45 
million with Trinity in five additional real estate 
acquisitions. The latter agreement failed to gain the 
approval of Trinity’s second-largest shareholder, 
which was still pressing Trinity to sell assets and did 
not want the company investing in new property 
acquisitions. To further this goal, Trinity ousted 
Chugh and another TAL-affiliated director from 
Trinity’s board and replaced them with directors who 
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favored the selloff. Trinity then began liquidating its 
assets, resulting in a decline in its net asset value and a 
corresponding reduction in TAL’s fees. In early 2009, 
SachsenFonds itself became a victim of the global 
credit crunch and was unable to perform its remaining 
contractual obligations to Trinity. In an attempt to 
avoid liability for its default, SachsenFonds brought 
suit against Trinity and TAL, as well as Chugh and 
Kalra individually, alleging that they had fraudulently 
induced it to invest in Trinity. 
  
The wide-ranging financial and legal fallout from 
TAL’s unsuccessful deal with SachsenFonds further 
soured the relationship between TAL and Trinity. In 
December of 2009, Trinity cited the failed transaction 
as a breach of TAL’s management agreement and 
terminated its contractual relationship with TAL. TAL 
responded by commencing an arbitration with Trinity, 
which the parties settled. 
  
With the collapse of the SachsenFonds deal, TAL 
essentially ceased to function as a going concern and 
made no serious attempts to enter into any new 
business or investment relationships. Kalra and Chugh 
blamed each other for the collapse of TAL’s business, 
and by 2009 their relationship had deteriorated to the 
point that they could no longer work together. They 
each used portions of TAL’s assets, along with 
customer information, to establish new, separate 
companies, Peak XV (Chugh) and Duranta (Kalra), so 
that each could attempt to build new real estate 
investment businesses. The souring of Kalra and 
Chugh’s relationship culminated on January 11, 2012, 
when, with no notice to Chugh, TAL’s board of 
directors voted to remove him as a director. This left 
Kalra exclusively in charge of TAL. Thereafter, Kalra 
proceeded to treat TAL and its assets as his own and 
Chugh was excluded from further involvement in the 
business. 
  
 

II. Procedural History 
TAL’s collapse spawned a number of legal proceedings 
in the United States and abroad, two of which are 
relevant here: a wind-up proceeding in the Cayman 
Islands and the federal civil suit in Connecticut that is 
the subject of this appeal. 
  

 

A. The Wind–Up Proceeding 
On February 13, 2012, ARC and Haida, which held 
Chugh’s TAL shares and were controlled by Chugh, 
filed a petition in the Grand Court of the Cayman 
Islands, seeking to “wind up” TAL, a Cayman 
corporation. The suit sought to liquidate the business 
and divide its assets between Chugh and Kalra. Asia 
Pacific, which held Kalra’s TAL shares and was 
controlled by Kalra, opposed Chugh’s petition. Under 
Cayman Islands law, a court may order a company to 
be wound up if it is “of opinion that it is just and 
equitable” to do so. Cayman *28 Islands Companies 
Law V.92 (2013 Revision). Chugh argued to the 
Cayman court that it would be just and equitable to 
liquidate the company because: (1) TAL had 
experienced a “loss of substratum,” i.e. a loss of its 
ability to “carry on the business for which it was 
established,” due to its dire financial condition and the 
complete breakdown in trust between Kalra and 
Chugh; (2) Kalra had wrongfully caused Chugh to be 
removed from TAL’s board and thereby deprived 
Chugh of his “legitimate expectation of being involved 
in [TAL’s] management”; and (3) after he had removed 
Chugh from the board, Kalra proceeded to misuse 
TAL’s assets for his sole benefit. 
  
Kalra opposed the wind-up by asserting the 
affirmative defense that Chugh had breached his 
fiduciary duty to TAL in several ways, and that his 
removal from the board was therefore justified. 
Specifically, Kalra argued that: (1) Chugh 
intentionally sabotaged TAL’s attempt to acquire 
QVC’s shares in Trinity and had “caused” TAL to pay 
QVT £2 million for covenants of “extremely limited 
value”; (2) Chugh had later “prevented” TAL from 
bringing suit against QVT for breach of contract, over 
Kalra’s objections; (3) Chugh “forced” Kalra to agree 
to an unfavorable settlement with Trinity in the breach 
of contract arbitration arising out of the failed 
SachsenFonds deal; and (4) Chugh “stole” TAL’s 
assets and customer information for use in establishing 
Peak XV and interfered in the distribution of 
payments due to Kalra. Kalra framed these arguments 
as jurisdictional defenses, arguing that if any one of 
these allegations were true, Chugh would be precluded 
from invoking the Cayman court’s equitable 
jurisdiction under the doctrine of unclean hands. 
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The Cayman court tried the wind-up proceeding over 
seven days in January of 2013. At the trial’s 
conclusion, the court granted Chugh’s petition. It 
found that “each of” Chugh’s allegations was 
supported by evidence, and that these allegations 
“taken together” supported a finding that it was just 
and equitable to wind up TAL. It also rejected each of 
Kalra’s affirmative defenses, concluding that there was 
“no merit whatsoever in the allegations made against 
Mr. Chugh.” Kalra appealed this judgment, first to the 
Court of Appeal of the Cayman Islands, and then to 
the Judicial Committee of the Privy Council in 
London. Both tribunals affirmed the judgment. 
  
 

B. The District Court Proceeding 
On December 28, 2011, two months before the 
commencement of the wind-up proceeding in the 
Caymans, Kalra, through Asia Pacific, sued the Chugh 
Defendants in the district court in Connecticut. After 
TAL’s board removed Chugh, TAL was substituted as 
plaintiff. TAL’s Third Amended Complaint, the 
operative complaint in the district court proceeding, 
asserts eleven causes of action against the Chugh 
Defendants sounding in breach of fiduciary duty, 
aiding and abetting breach of fiduciary duty, unfair 
competition, theft of trade secrets, civil conspiracy, 
conversion, statutory theft, unjust enrichment, and 
abuse of process. TAL alleged that Chugh breached 
his fiduciary duty by: (1) undermining TAL’s 
negotiating positions in the QVT and SachsenFonds 
deals; (2) causing TAL to enter into an unfavorable 
settlement of its claims against Trinity; (3) interfering 
with payments due to Kalra; and (4) misappropriating 
TAL’s customer information and assets in the course 
of founding Peak XV to unfairly compete with TAL. 
These claims substantially reprised the allegations 
Kalra asserted as affirmative defenses to Chugh’s 
wind-up petition in the Caymans. 
  
*29 Following the ruling of the Cayman court in the 
wind-up proceeding in January of 2013, the Chugh 
Defendants moved for summary judgment in the 
district court based on collateral estoppel. They argued 
that in deciding the petition the Cayman court had 
already made findings of fact in Chugh’s favor on all 
of Chugh’s assertions regarding TAL’s collapse, and 

that Kalra was therefore collaterally estopped from 
relitigating those factual disputes. The district court 
agreed, and on March 6, 2014 granted the Chugh 
Defendants’ motion for summary judgment. 
  
On April 3, 2014, TAL moved for reconsideration 
pursuant to Federal Rule of Civil Procedure 59(e). 
TAL argued that the district court improperly gave 
preclusive effect to the Cayman court’s findings 
because each finding of fact on which the Cayman 
court had relied constituted an independent ground for 
granting Chugh’s petition for winding up. As a result, 
no single finding of fact was “essential” to the Cayman 
court’s holding in the wind-up proceeding as required 
by Connecticut law. See Lyon v. Jones, 291 Conn. 384, 
406, 968 A.2d 416 (2009). 
  
In its Rule 59(e) ruling, the district court agreed with 
TAL that the Cayman court’s findings of fact 
regarding Chugh’s arguments for winding up could 
not be preclusive, because each argument constituted 
an independent ground for granting the petition, and 
thus none alone was essential to the judgment. The 
district court nevertheless denied the motion to 
reconsider. It held that while the arguments that 
Chugh made to the Cayman court in favor of winding 
up TAL could not support collateral estoppel, the 
arguments that Kalra had advanced against winding 
up TAL could perform that function. Because Kalra 
had framed his assertions against Chugh as a 
jurisdictional defense based on unclean hands, he had 
effectively argued that the Cayman court was required 
to dismiss Chugh’s petition for lack of jurisdiction if 
that court accepted any of his claims as true. Because 
success on any single claim of fiduciary breach by 
Chugh would necessitate a finding of unclean hands 
and thus bar the petition, the Cayman court’s findings 
on these claims were “essential” to the outcome of the 
petition. The district court concluded that because the 
factual assertions Kalra made in defending the petition 
were fundamentally the same as the factual assertions 
that TAL made in its Third Amended Complaint, 
collateral estoppel still applied under Connecticut law 
and summary judgment was thus appropriate. 
  
TAL now timely appeals both the district court’s grant 
of summary judgment and its denial of TAL’s motion 
for reconsideration. 
  



AMERICAN BANKRUPTCY INSTITUTE

89

Harner, Michelle 2/9/2017 
For Educational Use Only 

Trikona Advisers Limited v. Chugh, 846 F.3d 22 (2017)  
63 Bankr.Ct.Dec. 157 
 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 9 
 

 

DISCUSSION 

[1] [2] [3] [4]We review a district court’s grant of summary 
judgment de novo. Abdu–Brisson v. Delta Air Lines, 
Inc., 239 F.3d 456, 465 (2d Cir. 2001). The district 
court’s judgment may be affirmed “on any ground 
fairly supported by the record.” Id. at 466. We also 
review a district court’s application of the doctrine of 
collateral estoppel “de novo, accepting all factual 
findings of the district court unless clearly erroneous.” 
Chartier v. Marlin Mgmt., LLC, 202 F.3d 89, 93 (2d 
Cir. 2000). A district court’s denial of a motion for 
reconsideration, however, is reviewed for abuse of 
discretion. RJE Corp. v. Northville Indus. Corp., 329 
F.3d 310, 316 (2d Cir. 2003) (per curiam). 
  
TAL makes five separate arguments on appeal: 1) that 
the district court was precluded by Chapter 15 of the 
United States Bankruptcy Code from applying 
collateral estoppel to the findings of fact from the 
wind-up proceeding; 2) that the district *30 court 
incorrectly gave preclusive effect to the Cayman 
court’s findings of fact because those findings were not 
“essential” to its judgment; 3) that the Cayman court’s 
findings of fact cannot have preclusive effect in the 
district court because the wind-up proceeding was an 
in rem proceeding, while the district court proceeding 
is in personam; 4) that TAL and the respondents in the 
wind-up proceeding are not in privity with each other; 
and 5) that the district court erred in granting comity 
to the judgment of the Cayman court because doing so 
was contrary to United States national policy. We 
address each of these arguments in turn. 
  
 

I. Chapter 15 of the United States Bankruptcy Code 
Chapter 15 of the United States Bankruptcy Code, 11 
U.S.C. § 1501 et seq., requires that under certain 
circumstances, before foreign liquidation proceedings 
may be recognized in United States courts, a 
bankruptcy court in the United States must approve 
an application for recognition from a “foreign 
representative” appointed in connection with that 
foreign proceeding. 11 U.S.C. § 1515. TAL argues that 
because no application for recognition was ever made 

in connection with the Cayman Island wind-up 
proceeding, that judgment cannot be recognized in the 
district court. As a result, TAL argues that the findings 
of fact made by the Cayman court in the wind-up 
proceeding cannot be given preclusive effect and 
therefore cannot support the district court’s granting 
of summary judgment in favor of the defendants on 
collateral estoppel grounds. 
  
[5]We agree with the district court that the requirements 
of Chapter 15 do not apply here. Chapter 15, enacted 
by Congress in 2005, incorporated into United States 
law the Model Law on Cross-Border Insolvency 
drafted by the United Nations Commission on 
International Trade. 11 U.S.C. § 1501. The statute’s 
primary purpose was to facilitate the consolidation of 
multinational bankruptcies into one single proceeding. 
In re ABC Learning Centres Ltd., 728 F.3d 301, 305–06 
(3d Cir. 2013). Chapter 15 addressed a persistent 
problem in cross-border liquidations: creditors would 
initiate multiple bankruptcy proceedings to recover 
assets from a debtor in jurisdictions other than the site 
of the principal liquidation. Id. at 305. This caused 
administrative inefficiency and also allowed creditors 
to bypass the priority restraints of the main 
bankruptcy proceeding and attempt to recover more 
than their fair share of the debtor’s assets. Id. In the 
interests of uniformity and efficiency, Chapter 15 
provides for the coordination of domestic and foreign 
proceedings into a single bankruptcy and, with specific 
relevance to the issue raised by TAL, allows foreign 
representatives appointed in connection with foreign 
proceedings to seek recognition of those proceedings in 
United States courts as a means of requesting United 
States assistance in administering the main liquidation. 
Id. at 306. 
  
Consistent with its limited purpose, 11 U.S.C. § 
1501(b) specifies four circumstances in which Chapter 
15 applies. These are cases in which: 

(1) assistance is sought in the United States by a 
foreign court or a foreign representative in 
connection with a foreign proceeding; 

(2) assistance is sought in a foreign country in 
connection with a case under this title; 

(3) a foreign proceeding and a case under this title 
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with respect to the same debtor are pending 
concurrently; or 

(4) creditors or other interested persons in a foreign 
country have an interest in requesting the 
commencement of, or *31 participating in, a case or 
proceeding under this title. 

11 U.S.C. § 1501(b). These scenarios assume that (1) a 
United States court is being asked either to assist in the 
administration of a foreign liquidation proceeding or 
to administer a liquidation proceeding itself, or (2) a 
foreign court is being asked to assist in administering a 
liquidation proceeding in the United States. 
  
Moreover, 11 U.S.C. § 1515 does not apply generally 
to parties, but, by its terms, requires only “foreign 
representatives” to apply for recognition of a foreign 
judgment in bankruptcy. A “foreign representative” is 
defined in 11 U.S.C. § 101(24) as “a person or body... 
authorized in a foreign proceeding to administer the 
reorganization or the liquidation of the debtor’s assets 
or affairs or to act as a representative of such foreign 
proceeding.”1 

  
[6]No party to the district court proceeding is a 
“representative” of a “foreign proceeding,” as those 
terms are defined in 11 U.S.C. §§ 101(24) and (23). 
And no party to the district court proceeding is 
seeking the assistance of the district court in enforcing 
or administering a foreign liquidation proceeding, 11 
U.S.C. § 1501(b)(1); nor is any party seeking the 
assistance of a foreign country, 11 U.S.C. § 1501(b)(2); 
nor does the case involve a proceeding under the 
Bankruptcy Code pending concurrently with a foreign 
liquidation proceeding, 11 U.S.C. § 1501(b)(3); nor are 
foreign creditors seeking to commence an action under 
the Bankruptcy Code, 11 U.S.C. § 1501(b)(4). The 
instant non-bankruptcy action, brought in the District 
of Connecticut and governed by Connecticut law, is 
unconnected to any foreign or United States 
bankruptcy proceeding. Even assuming, arguendo, that 
the wind-up proceeding is the type of case that 
Chapter 15 would ordinarily cover, Chapter 15 does 
not apply when a court in the United States simply 
gives preclusive effect to factual findings from an 
otherwise unrelated foreign liquidation proceeding, as 
was done here.2 

  

 

II. Collateral Estoppel 
[7] [8] [9] [10]Next we turn to TAL’s contention that the 
district court misapplied Connecticut’s doctrine of 
collateral estoppel. The parties’ briefs assume that 
Connecticut state law governs this case, “and such 
implied consent is ... sufficient to establish the 
applicable choice of law.” *32 Arch Ins. Co. v. 
Precision Stone, Inc., 584 F.3d 33, 39 (2d Cir. 2009) 
(quotation marks and citations omitted). Collateral 
estoppel is a doctrine that “prohibits the relitigation of 
an issue when that issue was actually litigated and 
necessarily determined in a prior action between the 
same parties upon a different claim.” Lighthouse 
Landings, Inc. v. Conn. Light & Power Co., 300 Conn. 
325, 343, 15 A.3d 601 (2011). An issue decided against 
a party in a prior proceeding may not be relitigated if: 
(1) it was “fully and fairly litigated in the first action”; 
(2) it was “actually decided”; and (3) the decision was 
“necessary to the judgment.” Id. at 344, 15 A.3d 601 
(quoting Lyon v. Jones, 291 Conn. 384, 406, 968 A.2d 
416 (2009)). An issue is “necessarily determined” if “in 
the absence of a determination of the issue, the 
judgment could not have been validly rendered.” Id. 
Connecticut adheres to the rule of collateral estoppel 
articulated in the Second Restatement of Judgments, 
Restatement (Second) of Judgments § 27 (1982), 
which, in addition to setting forth the above rule, also 
provides that “[i]f an issue has been determined, but 
the judgment is not dependent on the determination of 
the issue, the parties may relitigate the issue in a 
subsequent action. Findings on nonessential issues 
usually have the characteristics of dicta.” Lyon, 291 
Conn. at 406, 968 A.2d 416 (quotation marks and 
citations omitted). 
  
[11]As the district court noted in its ruling on Asia 
Pacific’s motion for reconsideration, TAL’s 
affirmative defenses to Chugh’s arguments to the 
Cayman court would have been dispositive of the 
wind-up proceeding. Had the Cayman court found to 
be credible any one of Kalra’s several assertions that 
Chugh breached his fiduciary duty, it would have been 
required to dismiss the petition. Thus, the Cayman 
court was required to resolve each of Kalra’s 
arguments in Chugh’s favor before it could proceed to 
the merits of Chugh’s petition. 
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TAL does not dispute that Kalra’s affirmative defenses 
in the wind-up proceeding are based in substance on 
the same allegations made in its Third Amended 
Complaint. Because those defenses were necessarily 
resolved against TAL in the wind-up proceeding, and 
because they substantially correspond to the 
allegations contained in the operative complaint in this 
case, the district court properly applied the doctrine of 
collateral estoppel. 
  
 

III. Preclusive Effect of In Rem Proceedings 
[12]TAL next contends that findings of fact made by the 
Cayman court cannot have preclusive effect in the 
district court proceeding because the wind-up 
proceeding was an in rem action, while the district 
court proceeding is an in personam action. This 
argument is meritless. 
  
The Restatement (Second) of Judgments specifies that 
in rem proceedings do have preclusive effect in 
subsequent in personam suits where parties to the 
subsequent suits were represented in the prior in rem 
proceeding.3 We previously addressed this question in 
Johnston v. Arbitrium (Cayman Islands) Handels AG, 
198 F.3d 342, 348 (2d Cir. 1999), where we held that 
*33 factual findings in an in rem suit in Delaware 
Chancery Court had preclusive effect under Delaware 
law on a subsequent in personam suit in federal district 
court. 
  
The cases TAL cites in its briefing do not support its 
position. TAL argues that the United States Supreme 
Court’s decision in Myers v. International Trust Co., 
263 U.S. 64, 44 S.Ct. 86, 68 L.Ed. 165 (1923) holds 
that in rem proceedings cannot have a preclusive effect 
on subsequent in personam suits. But Myers actually 
stands for the opposite proposition. TAL quotes the 
following language from Myers: “An adjudication of 
bankruptcy, or a discharge therefrom, is a judgment in 
rem and is binding on, and res judicata as to, all the 
world, only in respect of the status of the bankrupt, 
and is not conclusive as to the findings of fact or 
subsidiary questions of law on which it is based ...,” 
but omits the rest of the sentence: “except as between 
parties to the proceedings or privies thereto.” 263 U.S. 
at 73, 44 S.Ct. 86 (emphasis added).4 

  

The only Connecticut case that TAL cites is Wood v. 
Watkinson, 17 Conn. 500 (1846), from which it 
extracts the following quotation: 

So, if a judgment operates in the 
state where it was rendered only 
in rem, it will not elsewhere be 
enforced in personam. It results 
conclusively from this principle, 
or is rather involved in it, that if a 
judgment in a state where it is 
recovered, has not the effect of 
binding personally the defendants 
... in the suit in which it was 
rendered, no greater effect will be 
given to it in any other state 
where it is endeavoured to be 
enforced. 

Id. at 506. But Wood simply holds that if a judgment 
rendered in one state is only binding in rem, then the 
Full Faith and Credit Clause, U.S. Const., art. IV, sec. 
1, does not require other state courts to enforce that 
judgment in personam, since the Constitution does not 
require a state to give “greater effect” to an out-of-
state judgment “than [that judgment] would have in 
the state where it was rendered.” Wood, 17 Conn. at 
504–05. Wood does not hold that in rem proceedings 
can never have preclusive effect in a subsequent in 
personam suit, and indeed does not address the 
question of issue preclusion at all. 
  
 

IV. Privity 
[13] [14]TAL also argues that the factual findings of the 
Cayman court should not be given preclusive effect 
because the parties to the district court proceeding 
were not the same as, or in privity with, the parties in 
the wind-up proceeding. A party can be estopped from 
relitigating an issue that was decided adversely to him 
in a prior litigation only if the issue was litigated by 
that party, or by a party with substantially similar 
legal interests. Mazziotti v. Allstate Ins. Co., 240 Conn. 
799, 814, 695 A.2d 1010 (1997). This requirement 
ensures “that the interests of the party against whom 
collateral estoppel ... is being asserted have been 
adequately represented ... at the initial proceeding.” Id. 
at 813, 695 A.2d 1010 (quoting Aetna Cas. & Sur. Co. 
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v. Jones, 220 Conn. 285, 304, 596 A.2d 414 (1991)). 
Under Connecticut law, “[t]here is no prevailing 
definition *34 of privity to be followed automatically 
in every case.” Id. A court “focuses on the functional 
relationships of the parties.” Id. at 814, 695 A.2d 1010 
(noting that privity is, “in essence, a shorthand 
statement for the principle that collateral estoppel 
should be applied only when there exists such an 
identification in interest of one person with another as 
to represent the same legal rights so as to justify 
preclusion.”). 
  
[15]TAL’s arguments are unpersuasive. First, TAL 
suggests that the Chugh Defendants are not “entitled 
to the benefit” of the windup proceeding because they 
are not in privity with the parties who filed the wind-
up petition in the Cayman court. This argument is 
irrelevant. Connecticut has followed most other 
jurisdictions in abandoning the “mutuality of parties” 
rule, which held that both parties in a subsequent 
litigation needed to be the same as, or in privity with, 
the parties in a prior litigation in order for collateral 
estoppel to apply. Under current Connecticut law, 
only the party against whom collateral estoppel is 
asserted (in this case, TAL) must have been 
represented in both proceedings. Aetna Cas. & Sur. 
Co., 220 Conn. at 302, 596 A.2d 414. 
  
[16]TAL does not make any specific argument to the 
effect that its interests were not adequately represented 
in the wind-up proceeding. Indeed, TAL has not 
disputed that it is in privity with Asia Pacific, which 
was a party to the wind-up proceeding. This 
concession alone defeats TAL’s privity argument. See 
id. at 303, 596 A.2d 414 (“Collateral estoppel may be 
invoked against a party to a prior adverse proceeding 
or against those in privity with that party.”) (emphasis 
added). Moreover, Asia Pacific’s defenses asserted in 
the wind-up proceeding were based entirely on alleged 
violations of TAL’s rights, and those same purported 
violations now form the basis of TAL’s Third 
Amended Complaint. While the parties in the wind-up 
proceeding and the district court proceeding are not 
identical, they are nearly so, and TAL has made no 
effort in this case to show that its interests were not 
identical to those of Asia Pacific. We therefore agree 
with the district court that TAL is sufficiently aligned 
with the respondents in the wind-up proceeding for 
collateral estoppel to apply. 

  
 

V. Comity 
[17] [18]Finally, we address TAL’s argument that the 
district court erred in granting comity to the judgment 
of the Cayman court because doing so was contrary to 
United States “national policy.” In a diversity action, 
state substantive law governs a court’s application of 
comity principles. See, e.g., Drexel Burnham Lambert 
Grp. Inc. v. Galadari, 777 F.2d 877, 880 (2d Cir. 1985). 
Connecticut adheres to “common-law comity 
principles,” which “compel” a “rule of deference” to 
foreign judgments in most cases. Turner v. Frowein, 
253 Conn. 312, 352, 752 A.2d 955 (2000). Judgments 
“of courts of foreign countries are recognized in the 
United States because of the comity due to the courts 
and judgments of one nation from another.” Id. at 352, 
752 A.2d 955 (quoting Litvaitis v. Litvaitis, 162 Conn. 
540, 544, 295 A.2d 519 (1972)). 
  
[19]TAL is correct that a court is not required to grant 
comity to a foreign judgment where doing so would be 
contrary to the public policy of the state or nation 
called upon to give it effect. See Litvaitis, 162 Conn. at 
544, 295 A.2d 519; cf. Cunard S.S. Co., Ltd. v. Salen 
Reefer Servs. AB, 773 F.2d 452, 457 (2d Cir. 1985). 
However, TAL’s brief provides no argument, in law or 
policy, for its contention that comity would be 
inappropriate here. Other courts have granted comity 
to Cayman Island judgments. See, e.g., *35 In re Nat’l 
Warranty Ins. Risk Retention Grp., 384 F.3d 959, 963 
(8th Cir. 2004) (affirming bankruptcy court’s 
recognition of comity with Cayman Islands court 
administering liquidation proceedings); Cybernaut 
Capital Mgmt. Ltd. v. Partners Grp. Access Secondary 
2008, L.P., No. 13 CIV. 5380 WHP, 2013 WL 
4413754, at *3 (S.D.N.Y. Aug. 7, 2013) (affording 
comity to Cayman Islands judgment as not 
inconsistent with United States public policy). Given 
the strong presumption in favor of granting comity to 
foreign judgments, TAL’s threadbare arguments on 
this point are unavailing. 
  
[20] [21]Lastly, TAL unpersuasively argues that Chapter 
15 of the Bankruptcy Code preempts the state law 
doctrine of comity. A federal statute may preempt 
state law either expressly or by implication. Express 
preemption occurs when “Congress ... withdraw[s] 
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specified powers from the States by enacting a statute 
containing an express preemption provision.” Wurtz v. 
Rawlings Co., LLC, 761 F.3d 232, 238 (2d Cir. 2014), 
cert. denied, ––– U.S. ––––, 135 S.Ct. 1400, 191 
L.Ed.2d 360 (2015) (quoting Arizona v. United States, 
––– U.S. ––––, 132 S.Ct. 2492, 2500–01, 183 L.Ed.2d 
351 (2012)). TAL fails to cite any provision of Chapter 
15 that expressly preempts the state law of comity. The 
one statute TAL does cite, 28 U.S.C. § 1334(c)(1), 
concerns the discretionary right of district courts to 
abstain from hearing core claims under Title 11 in the 
interest of comity with state courts and is inapposite 
here. See, e.g., In re Petrie Retail, Inc., 304 F.3d 223, 
232 (2d Cir. 2002). 
  
[22] [23]A federal statute preempts state law by 
implication when Congress intends to “occupy the 
field” and when “the challenged state law stands as an 
obstacle to the accomplishment ... of the full purposes 
and objectives of Congress.” Crosby v. NFTC, 530 
U.S. 363, 372–73, 120 S.Ct. 2288, 147 L.Ed.2d 352 
(2000) (quotation mark and internal citations 
omitted). TAL does not make any specific arguments 

regarding implied preemption, but such an argument 
would be unavailing in any case. Given the very 
narrow purpose of Chapter 15, it is clear that Congress 
did not intend to completely preempt state law 
regarding the application of the common law of 
comity. Such a result would do nothing to advance the 
stated objectives of the statute. 
  
 

CONCLUSION 

We have considered TAL’s remaining arguments, and 
we find them meritless. We therefore AFFIRM the 
judgment of the district court. 
  

All Citations 
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Footnotes	
	
*	
	

The	Clerk	of	the	Court	is	directed	to	amend	the	caption	as	shown.	
	

1	
	

The	 same	 section	 defines	 “foreign	 proceeding”	 as	 “a	 collective	 judicial	 or	 administrative	 proceeding	 in	 a	 foreign	 country,	
including	an	 interim	proceeding,	under	a	 law	relating	 to	 insolvency	or	adjustment	of	debt	 in	which	proceeding	 the	assets	and	
affairs	of	the	debtor	are	subject	to	control	or	supervision	by	a	foreign	court,	for	the	purpose	of	reorganization	or	liquidation.”	11	
U.S.C.	§	101(23).	
	

2	
	

In	a	Rule	28(j)	 letter,	TAL	provided	a	copy	of	an	order	of	 the	Superior	Court	of	Connecticut,	 Judicial	District	of	Hartford,	dated	
May	31,	2016,	holding	that	a	complaint	by	ARC	against	Asia	Pacific	could	only	be	enforced	through	Chapter	15.	See	ARC	Capital	
LLC	v.	Asia	Pacific	Ltd.,	et	al.,	No.	HHD–CV–15–5040236–S	(Conn.	Super.	Ct.	May	31,	2016).	Even	assuming,	arguendo,	that	the	
Superior	Court’s	order	was	correctly	decided,	the	facts	here	are	distinguishable.	 In	the	state	court	proceeding,	ARC	sought	the	
assistance	of	the	Superior	Court	of	Connecticut	in	enforcing	an	order	that	the	Cayman	court	issued	in	connection	with	the	wind-
up	proceeding,	which	awarded	attorneys’	fees	to	ARC	and	Haida	Investments,	Ltd.	Because	ARC	requested	the	direct	assistance	
of	 a	 court	within	 the	United	 States	 in	 enforcing	 an	order	 issued	 in	 connection	with	 a	 foreign	 liquidation	proceeding,	 this	 is	 a	
scenario	that	arguably	falls	within	the	scope	of	Chapter	15.	Here,	by	contrast,	the	Chugh	Defendants	argue	only	that	the	findings	
of	 fact	made	 in	 the	wind-up	 proceeding	 should	 be	 given	 preclusive	 effect.	 They	 do	 not	 seek	 the	 assistance	 of	 the	District	 of	
Connecticut	in	enforcing	any	judgment	of	the	Cayman	court.	
	

3	
	

See	 Restatement	 (Second)	 of	 Judgments	 §	 30,	 cmt.	 d	 (1982)(“A	 valid	 judgment	 based	 only	 on	 jurisdiction	 over	 a	 thing	 is	
conclusive	 as	 to	 interests	 in	 the	 thing,	 even	 as	 to	 nonappearing	 parties	 (see	 Comment	 a).	 Such	 a	 judgment	 has	 no	 further	
conclusive	effect	except	 in	accordance	with	the	rules	of	 issue	preclusion	set	forth	 in	§§	27,	28.	Under	those	rules,	parties	who	
have	 appeared	 in	 the	 action	 and	 litigated	 an	 issue	 as	 adversaries	will	 normally	 be	 precluded	 from	 relitigating	 that	 issue	 if	 its	
determination	was	essential	to	the	judgment.”).	
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4	
	

TAL	argues	 that	 the	exception	 in	Myers	only	applies	when	 the	parties	 to	 the	prior	 in	 rem	 suit	were	also	parties	 to	an	“actual,	
distinct,	and	separate	in	personam	suit”	connected	to	the	liquidation	proceeding.	BB	43.	However,	the	opinion	in	Myers	does	not	
state	 such	 a	 limitation.	 See	 263	U.S.	 at	 73–74,	 44	 S.Ct.	 86.	 In	 any	 event,	 it	 is	 the	 Connecticut	 law	 of	 collateral	 estoppel	 that	
governs	this	suit,	and	TAL	has	not	cited	any	Connecticut	case	in	support	of	this	proposition.	
	

 
 
	
End	of	Document	
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