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NOTE:  The following questions and sample answers are based upon a question used in past 
examinations.  In this portion of the sample, both the questions and the answers have been 
updated to reflect the present state of the law. The questions give an idea of the likely scope and 
subject matter of the questions you will see. Although an excellent paper would discuss in some 
detail all of the issues raised in the sample answer, a paper may receive a passing grade even 
though the analysis is less thorough. The sample answers are often far more detailed than a test-
taker’s answer will be, in order to reflect all the issues that one might discuss.  Historically, more 
than 90 percent of the papers have received a passing score.   
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Question A 

(Suggested Time - 1 1/2 hours) 
 
 Don Debtor, a 44 year old single man, was doing O.K. until he got sick in late March 
1993.  His illness forced him to quit his job and caused him to incur substantial medical bills.  
Don is now in good health and was rehired by his old employer in early September 1993.  He has 
come to you for help handling the debts he incurred while ill. 
 
 Don's employer, Giny Grant, has been good to him.  Don earns $500 per week in take 
home pay.  Unfortunately, two weeks ago, Don's salary was garnished by Melvin Smith, a doctor 
who had obtained a $1,000 judgment against Don for an unpaid medical bill.  Don asserted his 
rights under the federal garnishment limitation statute and his employer withheld only $125 from 
each week's paycheck (for a total of $250 so far).  Under state law, the service of the garnishment 
summons creates a lien on the garnished wages as of the date of service.  No funds have yet been 
turned over to the court or to Dr. Smith.  Under state law, the garnished funds will be turned over 
to the Court by the employer on the return date, which is six weeks hence.  Giny Grant was so 
upset about the garnishment and Don's other problems that she made a personal loan to Don of 
$2,000 to help him out.  Don has promised to pay her back at the rate of $200 per week as soon as 
the garnishment ends.  Don is very mad at Dr. Smith for garnishing Don's wages just as he was 
getting back on his feet and he wonders what can be done about the garnishment. 
 
 While he was ill, Don was unable to make his monthly mortgage payments of $900.  He is 
now six months in arrears.  The Collins Bank has filed for foreclosure and, yesterday, Don 
received a notice that the foreclosure sale will be held in 30 days.  Don is willing to permit the 
foreclosure, but he is very concerned about the possible tax consequences of the foreclosure.  Don 
purchased his home in the 1970's for $50,000.  He refinanced the mortgage and took cash out of 
his house when home values were high in the late 1980's.  Unfortunately, the house is now worth 
only about $95,000 (fair market value) and the current mortgage balance is $100,000.   
From your past experience with Collins Bank, you know that in cases like this one, Collins Bank 
will bid in the entire amount of its mortgage debt at the sale. 
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 Don also missed three of the $300 monthly payments on his car.  The secured creditor, 
Auto Mart Inc., is willing to work with Don and would be happy to restructure the loan as long as 
there is no reduction in either the principal balance or the interest rate.  Unfortunately, Don still 
owes $8,500 on the car and it is only worth $4,500 wholesale and $5,000 retail.  Further, the 
contractual interest rate is 13.5%.  Don really needs the car and, because of his recent financial 
problems, will not be able to obtain financing for a different car. 
 
 While Don was unemployed, he had to rely on credit to cover living expenses and to cover 
the costs of his expensive prescription drugs.  Since his credit had been good prior to his illness, 
he had a $15,000 credit limit on his Master Card and only a $4,000 balance.  During the first 
three months of his illness (April through June of 2012), Don was very sick and his doctors told 
him that he had only a very small chance of survival.  During that period, Don charged $4,000 in 
prescription drugs and $3,000 in cash advances to cover living expenses (and the minimum 
payment on the charge card). 
 
 Don's health improved rapidly during the next two months.  During that period (July and 
August of 2012), Don charged $3,000 in prescription drugs and $1,500 in cash advances to cover 
living expenses (and the minimum payment on the charge card).  Don knew that he was 
exceeding his credit limit and in mid-August he was notified by Master Card that he was $500 
over his $15,000 credit limit and that no further charges would be honored.  Don was desperate, 
but, just in the nick of time, on August 20th; Don received an unsolicited, "pre-approved" credit 
card from Rapids Bank.  The mailing included a check for $2,000 and the following instructions: 
  
 "You are pre-approved!  No applications forms, no credit check, just MONEY 

MONEY MONEY to use as you wish.  Old bills got you down?  Need a get away 
vacation?  Or, just MAD money?  All you need to do to activate your account is 
SIGN AND DEPOSIT THE ENCLOSED CASH ADVANCE CHECK." 

 
Don signed the check, deposited it in his checking account, and used it for living expenses.  In the 
past two months, Don has made no further charges.  Although Don knew that he would survive 
his illness by early July, he also knew by then that he was deeply in debt, and he had been 
advised by his former employer that his position had been filled and that there was virtually no 
chance he would be rehired.  (As it turned out, the employee who replaced Don quit abruptly in 
early September and Don was rehired.) 
 
 Don has one other problem that he finds embarrassing.  Early last year he discovered that 
his long-time girlfriend, Sara Jones, was two-timing with another man, Sam Barnes  Don broke 
off the relationship and heard nothing further until last December when he was served with a 
complaint in a state court paternity action.  Don is convinced that the child's father is Sam and 
that Sara named Don only because Sam has never held a steady job.  Don was so sure he would 
win that he represented himself in the paternity action.  Don lost and the state court ordered him 
to pay $200 per month in child support, and also ordered him to pay $1,000 directly to Ann 
Attorney for attorney's fees earned in establishing paternity.  Don did not appeal, but he is 
convinced that a blood test would prove he is not the father.  Don has made no payments and 
would really like you to do something to relieve him of this obligation.  Since the child has been 
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living on public assistance, the $1,800 in past due support payments have been assigned to the 
state Department of Child Welfare. 
 
 Don's debts, including those discussed above are set out below: 
 Collin Bank (mortgage)  $100,000 
 Auto Mart, Inc. (car loan)     8,500 
  Sub Total    $108,500 
 
 General Hospital    $28,000 
 Mel Smith      1,000 
 Giny Grant     2,000 
 Master Card      15,500 
 Rapids Bank     2,000 
 Dept. of Child Welfare   1,800 
 Ann Attorney       1,000 
  Sub Total     $51,300 
 TOTAL      $159,800 
 
 Since Don exhausted his savings while he was sick, he has relatively little in the way of 
assets.  In addition to the house and car discussed above, Don has $20,000 in an ERISA qualified 
retirement plan and $1,000 in cash in his checking account.  Don is also owed $4,000 for a 
federal income tax refund.  Since Don was sick, he filed his 1992 return only four weeks ago.  A 
friend at the IRS checked the computer for Don and discovered that Don's return has been 
processed and that the refund check will be issued next week.  You have reviewed Don's budget 
and it appears that he needs about $400 to $500 per month to cover his basic living expenses 
other than housing and transportation (not counting his child support obligation). 
 
 Don has expressed concern about his elderly father.  It seems that a few years ago his 
father placed his life's savings in a joint bank account titled in both Don's and his father's names.  
Don has never deposited money into the account and has never withdrawn money from the 
account.  The joint tenancy account was set up solely as a device to avoid probate.  There is 
currently $50,000 in the account.  Since Don's father is in good health and is expected to live for 
many years, he will need those funds and Don does not want to do anything that might harm his 
father. 
 
 Don has also indicated that he wants to "Treat Giny right" both because she helped him out 
and because he is afraid she might fire him if he doesn't repay her loan.  In addition, he wonders 
about the effect of bankruptcy on his credit. 
 
 Analyze and discuss Don's options under Chapter 7 of the Bankruptcy Code.  When will 
you file Don's petition?  What advice will you give Don?  What problems do you foresee and 
how will you respond to them?  Be sure to discuss all Chapter 7 issues raised by the facts.  Do not 
discuss Chapter 13 issues, unless they are essential to the resolution of the Chapter 7 issues.  Be 
sure to support your conclusions with appropriate discussion of the applicable law and of your 
reasons for taking the action(s) proposed.  You should assume that the applicable state exemption 
law is identical to §522(d) of the Bankruptcy Code. 
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SAMPLE ANSWER TO QUESTION A: 
 
 A number of factors must be considered in determining when to file Don's petition.  Since 
the stay will stop the garnishment, he may wish to file immediately.  On the other hand, if he 
wishes to attempt to recover the garnished funds as a preference (see below), he may prefer to 
wait until the total sum exceeds the §547(c)(7) $600 limit.  Since he is already beyond the 
§523(a)(2)(C) 20-day "cash advance" period for non-dischargeability of the credit card charges, 
which is not a factor here.  The imminent receipt of the tax refund must be considered.  If Don 
wishes to and can exempt the refund, he can file before its receipt.  If he can not exempt all of it, 
then he may wish to wait until after he receives the refund.  He can then use the non-exemptible 
part of the refund to pay Giny or other potentially non-dischargeable debts (preferably paying less 
than $600 to each in order to avoid the possibility of a preference recovery by the trustee). 
 
 The most important timing consideration, however, is the foreclosure of the home.  
Although Don has no interest in keeping the home and faces little if any risk of liability for the 
deficiency, the foreclosure sale will trigger income tax liability for the gain upon disposition.  
Since the gain will be about $45,000, the resulting income tax liability will be significant.  
Further, unlike "discharge of indebtedness income," the gain income will be taxable 
notwithstanding insolvency or bankruptcy.  The difficulty in advising Don comes from the 
uncertainty regarding the possibility and effect of abandonment by the trustee.  The Chapter 7 
estate is a separate taxable entity.  Thus, if (1) the bankruptcy is filed before foreclosure, (2) the 
trustee fails to abandon the home, and (3) the Bank lifts the stay and forecloses, the gain will fall 
upon the Chapter 7 estate.  This suggests that Don should file Chapter 7 before the foreclosure 
and avoid all liability for the gain.  On the other hand, the trustee might abandon the home before 
the foreclosure sale.  The only appellate decisions on point (and the majority of bankruptcy court 
opinions) hold that a pre-sale abandonment causes the gain to fall on the debtor -- thereby 
creating a post-petition tax debt!  If this occurs, the debtor might be better off permitting the 
foreclosure to occur pre-petition (and making the short tax year election) so that he could use 
other tax attributes to reduce the gain and so that any resulting tax debt would be entitled to share 
in the estate on a priority basis.  Thus, the debtor must gamble on the trustee's response.  Of 
course, in those jurisdictions following the minority rule, the petition clearly should be filed 
before the foreclosure (and Don should ask the bankruptcy court to determine his tax liability 
under §505. 
 
  Don's concern about his credit is legitimate and he should be advised that the bankruptcy 
will present a serious problem to him in the future.  However, his credit is already bad and will 
likely get worse as the foreclosure proceeds; the credit card companies and hospital bring suits, 
obtain judgments, and institute garnishments.  Thus, there may be little additional negative impact 
from the bankruptcy.  Indeed, some creditors may view him as a better credit risk because of the 
effect of the discharge on his cash flow, especially if he demonstrates an ability to use credit 
responsibly in the future.  Under the Fair Credit Reporting Act, the bankruptcy can show up on 
his credit report for 10 years (or longer for credit transactions over $50,000). 
 
 Although there is a possibility of dismissal under §707(b), it seems unlikely here for 
several reasons.  First, in determining whether the debts are primarily consumer debts, Don can 
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argue that the mortgage debt, child support and medical bills should not be treated as consumer 
debts.  Even if the Court determines that §707(b) applies, there may not be "substantial abuse" 
here.  Although the test varies depending on the jurisdiction, Don's debt stems from his illness 
and his exemptions are moderate.  He may fare worse in districts that look at the debtor's ability 
to fund a Chapter 13 plan.  However, since he has only about $1,500 left over per month for 
housing and transportation, it is unlikely that he has substantial enough disposable income to 
trigger dismissal (at least based on his current housing and transportation expense of $1,200). 
 
 Don can deal with Giny's debt in several different ways.  Don should be advised that he 
can always repay the debt voluntarily, notwithstanding the discharge.  In addition, as noted 
above, he can use some of his non-exempt cash to partially satisfy the debt pre-petition.  
Alternatively, Don could reaffirm the debt.  However, this may not be in his best interest.  Don 
should be advised that §525 prevents Giny from firing him "solely" because of the bankruptcy or 
the discharge of the debt.  However, that protection may be of little use because Don needs the 
job and because Giny could easily find some other reason to fire Don (especially in those 
jurisdictions that read §525 narrowly). 
 
 As noted above, the automatic stay will stop the garnishment with respect to post-petition 
wages.  However, since under the relevant state law a lien was created as of the service of the 
summons, the funds garnished pre-petition will be subject to a lien in favor of Dr. Smith.  
Possibly, since the lien is "judicial,” Don can avoid it under 522(f)(1) if, and to the extent that, he 
chooses to assert his "wildcard" exemption in the garnished funds.  The problem here is that the 
"floating" lien attached as soon as Don became entitled to the wages and thus may fail the Owen 
test, which focuses on whether the lien "fixes" upon an exempt interest.  Alternatively, Don may 
avoid the lien as a preference since it attached within the 90-day look-back period and permitted 
the unsecured creditor (Dr. Smith) to obtain more than his Chapter 7 payout.  The problem here is 
the §547(c)(7) defense for transfers aggregating less than $600, unless Don waits to file until after 
$600 has been garnished.  Since the transfer was involuntary, Don could assert his "wildcard" 
exemption in the recovery under §522(g), and, if the trustee fails to bring the action, Don could 
bring it under §522(h). 
 
  Since the problem indicates that Don can not obtain a different car, he must save 
this one.  He has a couple of options.  Since the creditor is willing to restructure the payments, the 
most obvious possibility is to reaffirm the car loan.  However, since the car is worth far less than 
the debt amount, this course of action may not be to Don's advantage.  If the creditor has not yet 
declared a default and accelerated the loan (or if state law permits a cure and reinstatement), the 
best option may be to bring the loan current and do nothing about the car in the Chapter 7 case.  
Absent a bankruptcy default clause, many courts will hold that bankruptcy is not an automatic 
default and, therefore, the creditor can not repossess unless the debtor misses a payment post-
petition.  The advantage here is that, unlike a reaffirmation, Don has no personal liability on the 
loan after the discharge is granted.  The disadvantage is that Don must continue regular payments 
as long as he wishes to keep the car.  A better option, and the only other option in those districts 
not following the position mentioned above, is to redeem the car.  Since the car is tangible 
personal property used for consumer purposes and since the debt is a dischargeable consumer 
debt, Don can redeem by paying the amount of the allowed secured claim.  Although Dewsnup 
clouds the issue a little, Don should be able to keep the car free and clear of the lien by paying 
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between $4,500 and $5,000 (the courts are split on which value is appropriate).  In order to 
redeem, Don must make either claim the car as exempt or the trustee must abandon it (likely here 
because of the lack of equity).  In addition, virtually all courts require a lump sum payment, and 
do not permit installment redemption.  Don can use the cash he exempts with his "wildcard" plus 
some post-petition wages to pay the redemption amount.  This should not be a problem because, 
under § 521, he should have at least 75 days to get the money together and may be able to get an 
extension. 
 
 With respect to the property of the estate and exemptions, the entirety of Don's ERISA 
plan will be excluded from the estate under Patterson.  The joint checking account may pose a 
problem in some jurisdictions.  Under Bitner, state law should determine the nature and extent of 
Don's property interest in the joint account.  Since Don contributed none of the funds, has never 
attempted to exercise control over the account, and since his name was added to the account 
solely as an estate planning device, the trustee should not be able to reach the deposited funds.  
[See also §522(2)(b)]  Should Don's name be removed from the account before filing?  If, in fact, 
the above analysis is correct, there is little or nothing to be gained (except possibly in terms of 
strategy) by removing Don's name from the account or withdrawing the funds.  If, on the other 
hand, the trustee can reach all, or part of the funds, then there is much to lose.  Withdrawal of the 
funds or removal of Don's name from the account likely will be an avoidable transfer and the 
trustee could recover the funds from Don's father.  If Don's father just happens to withdraw the 
funds pre-petition, that should not affect Don's discharge.  However, if Don participates in the 
transfer, he runs the risk of denial of discharge under §727(a)(2) if the Court determines that he 
acted with a fraudulent intent. 
 
  With respect to exemptions, Don must use the §522(d) list (see instructions).  Since 
he lacks equity in the home and car, those exemptions do him no good.  The only real exemption 
he has is the §522(d)(5) "wildcard."  Here he gets to exempt "any property" to the extent of $400 
plus $3,750 of his unused homestead exemption.  The only real assets left are the $1,000 
checking account, the $4,000 tax refund and, possibly, the recovered garnished funds.  Thus, he 
can protect an aggregate of $4,150.  A weak argument could be made that the tax refund is 
exempt until received by Don, since most creditors can not reach a tax refund while in the hands 
of the IRS.  If this view prevails in the local jurisdiction, Don may wish to file before he receives 
the refund. 
 
 Although Don should be able to get a discharge without encountering §727 problems, he 
will face some dischargeability problems under §523.  First, the child support obligation is non-
dischargeable under §523(a)(5).  This is also true with respect to the past due portion assigned to 
the Department of Child Welfare.  Although assignment ordinarily renders the claim 
dischargeable, §523(a)(5)(a) specifically excepts assignments to the state.  The attorney's fee 
presents a more difficult question.  Most courts see the fee award as integral to the support award 
and treat such awards as non-dischargeable.  However, some courts focus on the language of the 
section (owed "to a spouse, former spouse, or child") or on the question of whether payment of 
the fee award serves a support function by relieving the spouse/child of the obligation to pay the 
fee.  If this view is followed, Don may be able to discharge the fee award.  Under Garner, the 
state court judgment will be binding in the bankruptcy dischargeability action and Don will not be 
able to relitigate the issue of paternity. 
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 The charge card debts present a variety of discharge issues, several of which have split the 
courts.  First, since none of the charges are for luxury goods or services and since the cash 
advances predate the petition by more than 20 days, the presumption of §523(a)(2)(c) does not 
apply.  Most courts would find that the intentional over-limit charges are non-dischargeable under 
the §523(a)(2)(a) "actual fraud" provision.  At the other extreme, the charges pre-dating the 
illness should be dischargeable.  The charges incurred while Don was sick and after he lost his 
job present a very difficult question.  While the use of the card when Don's financial condition 
was hopeless is fraudulent, §523(a)(2)(b) requires a "statement in writing" before a debt is non-
dischargeable based on a misrepresentation of financial condition.  If his use of the card is viewed 
as an implied representation of financial condition, the debts are dischargeable.  However, many 
recent cases view such credit card use as an implied representation of intent or willingness to 
repay and hold the debts non-dischargeable under §523(a)(2)(a).  Even these courts, however, 
may treat an "unsolicited" credit card differently. One reason for permitting discharge of 
unsolicited cards is a lack of reliance by the creditor.  Here, Don's case is even stronger than the 
usual unsolicited card because of the language accompanying the cash advance check. 
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Question B 
(Suggested Time - 1 1/2 hours) 

 
 Jerry Crandall had been very fortunate throughout the 1990s.  He started a small business 
in 1982 (Crandall Cleaning "CC") that provided janitorial services to manufacturing companies.  
The primary customer of the business was Keys Corporation, a manufacturer of guidance systems 
for air-to-ground missiles.  There were some other customers, but Keys was the largest customer 
by far.   
 As the defense industry grew, so too did the demands on Jerry's business.  By the end of 
1988, there were fifteen full-time employees and a net profit of approximately $175,000 per year. 
 While the business continued to be quite healthy through 2010 and early 2011, international 
events and domestic economic difficulties conspired to cause a significant downturn in defense 
spending.  Consequently, Keys substantially cut back its production and eventually decided to 
have its own employees take care of the janitorial needs of the business.  Keys gave Jerry notice 
of its intention to cancel the janitorial service contract with CC on April 1, 2011.  Since the 
contract with Kaboom generated 80% of CC's total annual revenues, Jerry faced the daunting task 
of replacing the $400,000 annual revenue created by the contract with Keys.  Unfortunately, Jerry 
was unable to attract any significant new accounts.  In 1991, CC had total revenues of $220,000 
with expenses of $270,000.  For the first nine months of 1992, the company had revenues of 
$100,000 and expenses of $140,000.  Jerry's salary is now $47,000 per year (down from a high in 
1990 of $145,000). The business now seems to have stabilized and is operating on a break-even 
basis. 
 Jerry's wife, Roberta, worked for the company from 2006 to 2011.  At that time, she 
commenced a career in real estate sales. She specialized in selling homes comparable to or more 
expensive than the one she and Jerry had purchased in 2010.  They purchased their house for 
$145,000 at a time when the housing market was at its peak.  Roberta has had some limited 
success in sales and had total commissions of $38,000 in 2013.  Her commissions in 2012 totaled 
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$26,000.   
 Jerry and Roberta have found it difficult to get by on their current combined income of 
approximately $80,000.  Roberta drives a 2000 Cadillac which requires a monthly lease payment 
of $500.  Roberta claims that she needs the car to transport prospective home buyers to the 
upscale houses that she sells.  Jerry is driving a 1999 Jeep Cherokee that he purchased for 
$23,500 one year ago.  Jerry financed the entire amount on a 60-month note, and the present loan 
balance is approximately $21,000.  The interest rate on the note is 10%.  His monthly car 
payment is $500.   
 
 While Roberta's commissions are down for 2012 and real estate sales are lagging, it is the 
significant downturn in the business of CC that has created the biggest problem for Jerry and 
Roberta.  For the last 18 months, the CC losses have been substantial. Jerry and Roberta's savings 
were depleted.   Unfortunately, Jerry has attempted to keep the business afloat by "borrowing" 
from his withholding tax account.  Consequently, CC owes withholding taxes of $22,000.  Jerry 
and Roberta also have a personal federal income tax liability for 1990 in the amount of $7,000.  
Furthermore, they owe $1,000 for state income taxes due for 1988.   
 
 The decline of CC also resulted in the business falling behind in its payments to some of 
its suppliers.  Three months ago, one of the cleaning solution supply companies refused to ship 
any further goods to CC unless all past due amounts were paid in full.  As a result, Jerry wrote a 
check for $3,000 to the supply company, and the goods were delivered.  Unfortunately, there was 
only $300 in the account when Jerry wrote the check.  The vendor responded by filing a criminal 
complaint with the local authorities who have charged Jerry with violating the state's bad check 
law.  The county prosecutor has indicated that the pending charges will be dropped if Jerry makes 
good on the check within the next thirty days. 
 
 On the personal front, Jerry and Roberta are four months behind in their payments on their 
mortgage.  They purchased their home in 2010 for $145,000.  The mortgage is payable over thirty 
years at a rate of 9 1/2%.  The monthly payment (including escrowed amounts for taxes and 
insurance) is $1,200.  The mortgage contained no provision regarding either the effect of late 
payments or the application of interest to amounts paid later than required under the agreement.  
Currently, the Crandalls are four months behind in their payments, and they do not appear to be 
able to meet their next mortgage payment which is due in one week.   
 
 Jerry and Roberta's complete list of assets and liabilities is set out below.  Note that the 
character or nature of the claims asserted against the Crandall's likewise are included in the list of 
those liabilities.  Also set out below is the Crandall family monthly budget.  It includes the living 
expenses of Jerry and Roberta, as well as their three children, one of whom is a college student. 
 
Assets/Liabilities/Budget 
  
ASSETS 
 
House  110,000 
Cadillac (lease) -0- 
Jeep  16,000 
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Furniture 2,500 
Clothing 500 
Ski Boat 11,000 
IRA  14,000 
Business Equipment 14,000 
TOTAL  168,000 
 
 
LIABILITIES (all claims identified as secured are properly perfected) 
 

1st Bank 
Auto Finance Co.            
IRS 
 
State Income Tax 
Visa 
American Express 
Mastercard 
Commercial Credit Corp. 
Discover Credit Card  
Corner Finance Co. 
Cleenze, Inc. 
 
Ward Worker 
 
Nautical Lenders, Inc. 
 
TOTAL 

127,000 
  21,000 
  29,000 
 
    1,000 
    7,000 
    6,000 
    4,000 
  15,000 
    5,000 
    5,000 
    3,000 
 
       800 
 
    7,000 
 
230,800 

(secured by mortgage on house) 
(secured by Jeep) 
(22,000 in withholding taxes: 7,000 
for 1990 income taxes) 
(1988 income taxes) 
(for general purchases) 
(for general purchases) 
(for general purchases) 
(secured by business equipment) 
(for general purchases) 
(debt consolidation loan) 
("bad check") for company 
cleaning supplies) 
(last two weeks wages for 
employee of CC) 
(secured by ski boat) 
 
 
 

 
 
 
 
 
 
 
 
BUDGET 
 
Mortgage (incl. tax and insurance escrow) .... 1200 
Cadillac Lease.................................................  500 
Jeep Payment ................................................... 500 
Utilities (Phone/Gas/Electric) .........................  200 
Cable TV (includes HBO) ................................. 35 
Food ................................................................. 400 
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Transportation .................................................. 200 
Recreation ........................................................ 100 
Newspapers/Magazines...................................... 25 
Haircuts .............................................................. 50 
Boat Payment .................................................. 200 
Tithe to Church ................................................ 100 
Son's Miscellaneous College Expenses ........... 300 
Life and Disability Insurance for Jerry ............ 140 
 
TOTAL          3,950 
 
Jerry's monthly after tax Income is $2650.  Roberta's average monthly after tax Income is 
$1,800. (her income fluctuates between $500 and $3000 per month) 
  
 Jerry and Roberta have come to you for help.  The holder of the mortgage on their home 
has commenced foreclosure proceedings.  In fact, they brought the foreclosure complaint with 
them, and it appears that the time to file a responsive pleading will expire in five days.  Jerry and 
Roberta want to do all that they can to retain their home and other possessions.  They are 
especially interested in the possibility of obtaining relief under Chapter 13 of the Bankruptcy 
Code.  Set out in detail the application of Chapter 13 to the Crandalls' situation.  Indicate what 
additional information, if any, you would seek to acquire from the Crandalls.  In describing the 
application of Chapter 13 to this situation, be sure to identify the issues you believe are most 
likely to generate objections either from specific creditors or the trustee.  Include your advice as 
to the likely resolution of those objections.  You should assume that the applicable state 
exemption law is identical to §522(d) of the Bankruptcy Code.  Be sure to discuss any issues 
raised by the information contained in the above lists. 
 
SAMPLE ANSWER TO QUESTION B: 
 
 The question directs the answer solely towards Chapter 13.  Therefore, no consideration 
will be given directly to Chapter 7 issues. 
 
 The first issue to be addressed is the debtors' eligibility for Chapter 13 relief.  From the list 
of liabilities, it could appear that the total debt exceeds the $100,000 unsecured limits set out in  
§109(e).   However, the debtors appear to be within the debt limits. The total secured debt equals 
is $147,000.  The secured claims include the $110,000 secured claim of 1st First Bank, the 
$16,000 secured claim of Auto Finance Co., the $14,000 secured claim of Commercial Credit 
Corp., and the $7,000 secured claim of Nautical Lenders.  Since the debtors' total outstanding 
liabilities are $230,800, the total unsecured debt is $81,200. Thus, the debtors meet the eligibility 
requirements of §109(e) with regard to their secured and unsecured liabilities. 
 
 A second eligibility question could arise in the case. The facts indicate that the business 
has now stabilized and is operating on a break-even basis. Thus, Jerry's current salary of $47,000 
is sufficiently "stable and regular" to meet the requirements of §101(30).  His income, however, is 
not sufficient alone to fund a plan.  Therefore, one must consider Roberta's income if the debtors 
are to meet the definitional requirements for individuals with regular income set out in §101(30).  
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The problem indicates that Roberta's average after-tax income is $1800 per month.  Of course, 
her income also fluctuates between $500 and $3,000.  Although the amount of her income is not 
as stable as Jerry's, it is likely that the courts would permit Roberta's income to be included in the 
calculation of the debtor's income for purposes of eligibility under §101(30). 
 
 The primary reason for the debtors to obtain bankruptcy relief is to save their home.   The 
foreclosure action is pending, and they probably have to file quickly in order to prevent the 
foreclosure from going so far that it can not be upset.  While the last day on which a petition may 
be filed to prevent the loss of the home may vary around the country, it is certainly true that 
action taken before the time an answer is due in the foreclosure proceeding would be timely in 
any jurisdiction to stay the foreclosure proceedings and protect the debtors' interest in the home. 
 
 Assuming that a Chapter 13 petition is timely filed, the focus then shifts to the terms of the 
plan and the debtors' disposable income.  Beginning again with the debtors' home, the claim of 
1st Bank is undersecured.  The courts currently are split over whether the debtor may bifurcate 
the mortgage in a Chapter 13 plan.  The Fifth Circuit has held that bifurcation is not possible 
given the Supreme Court's decision in Dewsnup. The Second Circuit, however, has held 
otherwise and permits bifurcation in Chapter 13 cases.  The lower courts have likewise come 
down on both sides of the issue.  Nevertheless, the courts have been unanimous ( or nearly so) in 
holding that the debtor still must make the regular monthly mortgage payments if the creditor's 
claim is secured only by the debtor's residence. The result is that the secured claim is paid off 
more quickly than it might have been otherwise.  Therefore, Jerry and Roberta would have to 
continue paying $1,200 per month even if the court permits bifurcation of the claim into an 
$110,000 secured claim and a $17,000 unsecured claim. 
 
 The next largest budget item for the debtors are the two car payments.  These payments 
total $1,000 per month, with $500 due monthly on the Cadillac lease and $500 per month due on 
the Jeep purchase agreement.  Focusing first on Jerry's car, the creditor is undersecured.  Unlike 
home mortgages, auto loans are subject to cram down in Chapter 13.  Therefore, the plan could 
provide for the payment of the $16,000 secured claim over five years at the same 10% rate that 
currently is included in the contract.  This would reduce the monthly payments by approximately 
one-fourth, so that Jerry's car payment would be about $375 per month.  This assumes, of course, 
that the court is willing to permit Jerry to maintain ownership of the Jeep rather than to require 
him to "trade down" to a less expensive vehicle.  Given the nature of the business, however, it 
seems likely that you could convince the court to permit Jerry to keep the Jeep.  He could carry 
supplies to the job sites and take prospective customers to lunch in the same vehicle. 
 
 The court may be less willing to authorize the continued leasing of a Cadillac for Roberta. 
  The $500 monthly lease payment arguably generated no equity for the estate in contrast to the 
monthly payments on Jerry's car.  To that end, the court could find that the monthly expense on 
the Cadillac lease is excessive and not "reasonably necessary" for the debtor.  Roberta's 
counterargument is that she needs a luxury automobile to conduct her business successfully.  
Certainly, her continued success as a real estate agent is essential to the success of the plan.  
Therefore, the court might permit the continuation of the Cadillac lease.  A contingency plan 
might be considered which would involve the lease of a less expensive automobile for Roberta's 
use.  In the event that a less expensive lease is obtained, it would increase the debtor's monthly 
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disposable income available to fund the plan. 
 
 There are two other assets on which the debtors are making payments.  There is a monthly 
payment to Nautical Lenders of $200.  In all likelihood, the court would prohibit the debtors from 
making payments on the boat.  Therefore, the debtors' disposable income would be increased by 
$200 per month.  The other encumbered asset is the business equipment.  Assuming that 
it is essential to the operation of the business, the payments to the creditor on account of that 
property would likely continue.  The payments are currently being made and the business is 
breaking even.  The creditor is secured to the extent of $14,000 and unsecured to the extent of 
$1,000.  Thus, even in a cramdown of the claim, there would be very little difference in the 
monthly payment on that asset. 
 Most of the other monthly payments would appear to be reasonably necessary for the 
support of the debtor and dependents of the debtor.  Utilities, food, newspapers, haircuts, tithe, 
and insurance payments all are within the range of reasonable.  Some courts might object to 
monthly cable TV bills, especially when a separate budget item for recreation is included.  The 
recreation amount also could be attacked as too high.  The courts also might be skeptical of a 
$200 per month transportation budget.  However, given the nature of the businesses involved, it 
would appear that some significant travel is required and the figure may be reasonable.  Although 
there is some dispute most courts would permit the tithe in a reasonable amount.  The last budget 
item is the $300 per month payment for miscellaneous college expense.  It would not be 
surprising to find creditors objecting to those payments.  Similarly, some courts probably would 
not permit those payments to continue.  Others, however, find the payments reasonable and 
necessary, at least if the debtors' sons are enrolled in a state university and are obtaining the 
lowest cost education available to him. 
 
 In evaluating the alternatives for Chapter 13 plans, you must first identify the minimum 
required payment according to the best interest of creditors test.  The debtors likely could exempt 
all of their property with the exception of the $4,000 equity in the ski boat and the $14,000 of 
IRAs.  In some states, even these items might be exemptible.  In any event, the most that creditors 
would appear to be able to receive in a Chapter 7 case would be $18,000 (IRA-$14,000, Ski Boat-
$4,000 equity).  A quick scan of the debtors' income and expenses indicates that they would be 
able to meet the best interest of creditors test without too much difficulty. 
 
 The best interest of creditor's test is not the only minimum requirement that the debtors 
must meet in funding their plan.  Under §1322(a)(2), the plan must pay priority claims in full in 
the absence of an agreement by the creditor to less favorable treatment.  In this case, the debtors 
owe at least $29,000 of priority taxes to the IRS.  The State income tax claim is more than three 
years old for purposes of §507, so it is not a priority claim.  Nevertheless, the debtors' plan would 
have to pay at least $29,000 to the IRS in order to meet the requirements of the §1322(a)(2).  
Moreover, the Chapter 13 trustee's fee would also be an administrative expense claim that must 
be paid in full under the plan.  Assuming a ten percent fee, the debtor would have to pay 
approximately $33,000 over the life of the plan to pay $29,000 to the IRS.  In a standard 36-
month plan, the debtors would be paying slightly more than $900 per month into the plan just to 
cover the priority claims.  If the plan is stretched out to 60 months, however, the minimum 
monthly payment is reduced to approximately $550 per month.  The debtors' budget as initially 
set out indicates a monthly surplus of $500.  
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  This would be insufficient even to meet the minimum required payment for a 60 month 
plan.  However, if the $200 monthly boat payment is removed from the debtors' list of expenses, 
then they would have disposable income of approximately $700 per month.  This would be 
enough to fund a 60 month plan, but it would be insufficient to fund a 36 month plan.  If the 
debtors cram down the claims secured by the Jeep, they could add another $125 per month to 
their disposable income.  This would bring them closer to the amount necessary to pay the 
priority claims with 36 months.  Nonetheless, they would have to find some additional assets to 
complete those payments.  The additional assets could be obtained through the liquidation of the 
ski boat and the transfer of the $4,000 of equity directly to the IRS.  Similarly, the debtors could 
use some of the funds currently in IRAs to pay off the priority claims of the IRS and the Chapter 
13 trustee.  Additionally, Ward Worker also has a priority claim under §507(a)(3), and he would 
have to be paid in full during the life of the plan.  Finally, although it is not a priority claim, the 
mortgage arrearage of approximately $6,000 must be paid within a reasonable time under the 
plan.  Thus, the "must pay" debts total approximately $40,000 (IRS - $29,000; Worker - $8,000; 
Mortgage arrearage - $6,000; trustee fee $3,600).  Given all of these expenses, it seems likely that 
the debtors will have to reduce their expenses further in order to increase their disposable income. 
 The two candidates for expense reduction are Roberta's car lease and the debtors' son's monthly 
college expenses.  If Roberta can "trade down" to a less expensive car, the debtors can save a 
significant amount monthly.  Furthermore, if the son's education is put on hold, or he is able to 
obtain his own funds for his educational expenses, then $300 per month can be added to the 
debtors' disposable income.  It might be necessary to add these additional funds to the debtors' 
plan in order to obtain confirmation from the bankruptcy court. 
 
 There is another liability that poses some problems for the debtors.  Jerry is facing 
prosecution under the bad check law pursuant to the criminal complaint filed by Cleenze, Inc.  
There is some possibility that the claim could become specifically non-dischargeable if a criminal 
restitution obligation is created that would meet the exception to discharge provisions now set out 
in Section 1328(a)(3).  Thus, the debtor might propose special treatment under their plan for the 
Cleenze, Inc. debt. 
 
 The problem with this extra special treatment of the Cleenze claim, of course, is that the 
debtors are running out of money.  The additional expense of the potentially non-dischargeable 
debt totals $3,000.  It might require that the debtors liquidate the IRAs in order to meet the 
minimum funding necessary to pay the IRS, Ward Worker, the mortgage arrearage, the trustee's 
fee, and the bad check debt.  The bad check debt could be classified separate from other 
unsecured claims and paid in full.  The IRS claim is, as noted above, a priority claim that must be 
paid in full.  However, even if the debtors are able to propose a plan with all of these provisions, 
one could anticipate an objection from unsecured creditors to the classifications proposed as well 
as to the good faith of the plan generally.  The courts are not generally very favorably disposed to 
Chapter 13 plans that are undertaken largely to pay the IRS.  Recent decisions denying 
confirmation of Chapter 13 plans as thinly veiled attempts to evade tax obligations (particularly 
interest on the taxes) are illustrative.  Nevertheless, since the debtors are paying all of their 
disposable income into the plan for probably five years, the court may be willing to confirm the 
debtors' plan.  The alternative under Chapter 7 would be to lose all of their nonexempt assets and 
have a number of claims excepted from the discharge. Furthermore, under Chapter 7 they  would 
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not be able to strip down the home mortgage which would leave the home subject to the entire 
$127,000 balance owing to First Bank.  Given these grave consequences following from a 
Chapter 7 as opposed to a Chapter 13 proceeding, the court should confirm the debtors' Chapter 
13 plan. 
 
 The biggest block of information not set out in the question relates to the revenue and 
expenses of the cleaning business.  The problem simply indicates that the business is now stable 
and break-even.  Presumably, that includes the payment secured by the business equipment as 
well as the monthly salary for Jerry.  One might also inquire as to whether Jerry or Roberta have 
any prospects for additional income.  Finally, the problem indicates that the debtors' son is in 
college.  Presumably, he will complete his college studies some time during the life of the plan if 
he doesn't drop out sooner.  At that point, there should be an additional $300 of monthly 
disposable income that could be used to fund the plan.  This could help to make up some of the 
shortfall that otherwise might have to be paid out of the liquidation of the IRAs.  Moreover, to the 
extent that the son can gain employment, he may be in a position to reduce his reliance on his 
parents' income to meet his monthly college expenses.  Again, that would free up more funds for 
payment to the trustee under the plan. 
 
 Any attempt to pay the educational loan or bad check debt other than in full is likely to 
raise objections by those creditors as to the good faith of the debtors' plan.  In one sense, the court 
should not consider those objections too seriously if those claims are non-dischargeable.  In that 
event, the creditors would retain their claims against the debtors even after the entry of the 
Chapter 13 discharge.  On the other hand, classification of those claims in a manner that provides 
them with more favorable treatment than other unsecured claims would raise objections by the 
other unsecured creditors as to the good faith of the plan.  The courts generally have not sustained 
those objections but rather have held that the separate classifications are permissible.  Ironically, 
this results in money that would be distributed pro rata to all unsecured creditors being channeled 
completely to the "non-dischargeable" debts.  This is certainly contrary to the distribution rules in 
Chapter 7, but the courts have found that the legislative action segregating certain claims as non-
dischargeable in Chapter 13 proves sufficient support for debtors to classify some of those claims 
separately in their Chapter 13 plans. 
 
 

Consumer Subspecialty Essay 
Question C 

(Suggested Time - 1 1/2 hours) 
 

Joe Jones filed his chapter 7 bankruptcy petition on January 7, 2008. Jones properly 
completed pre-petition credit counseling required under 11 U.S.C. § 109(h)(1). He timely 
completed the instructional course concerning personal financial management described in 11 
U.S.C. §§ 111 and 727 (11). Joe also "passed" the means test, i.e., the Means Test 
presumption did not arise under 11 U.S.C. § 707(b)(2). 
 

The U.S. Trustee is considering filing a Motion to Dismiss Joe's case based on 
the following facts: 
 



Consumer Subspecialty Essay Sample Exam 2014 

Joe is single; he is 32 years of age. He is employed with an established high-tech software 
company. He has been so employed for over 10 years and is now a regional sales manager. Joe is 
paid $140,000, annual base pay. He also receives regular (though not guaranteed) bonuses after 
each quarter based on performance. His most recent bonus totaled $30,000. He has significant 
secured debts for a condo (residence), lake-front summer cottage, new car loan (2008 Lexus), a 
2007 Harley motorcycle, and a boat. He has reaffirmed or intends to reaffirm on all of these 
debts. Additionally, Joe continues to contribute $500 per month to his 401(k) account, post-
petition. 
 

Within a few weeks of his bankruptcy filing, Joe spent substantially all of his bonus 
money on such items as: 
1) new household appliances, and consumer electronics; 
2) athletic equipment; 
3) gifts for friends, relatives, a new girlfriend, and charitable donations to his church; 
4) vacation trips; and 
5) jewelry and fashionable clothes. 

 
Joe owes approximately $50,000 to unsecured creditors that he has accumulated over 

several years, including $10,000 owed to BankOne Visa that was incurred in the two weeks 
before he filed bankruptcy. He first contacted a bankruptcy attorney to discuss his financial 
circumstances on December 7, 2007. 
 

Joe is a carefree, happy-go-lucky guy who doesn't pay much attention to "details." As a 
result, his schedules and statement of financial affairs failed to list his bonus income, forgot to 
list his 401(k) account contributions, neglected to schedule the Harley motorcycle, and failed to 
list substantial credit card debt he incurred shortly before filing. 
 

1. What is the statutory or legal basis for the U.S. Trustee's motion to dismiss Joe’s 
bankruptcy? Identify the applicable statutory sections and legal standards if possible. 
What are the factual grounds that the U.S. Trustee will raise in such a motion? 

 
 

2. What, if any, issues or defenses can the debtor raise as defenses to the motion to 
dismiss? 

 
3. If the U.S. Trustee declines to bring such a motion to dismiss, is it permissible for a 

court to consider a motion to dismiss filed by one of Joe’s creditors? 
 

4. Assuming Joe survives a motion to dismiss his Chapter 7, please discuss any factual 
bases and legal arguments that BankOne Visa could raise to prevent its debt from being 
discharged and assess the likelihood of success of each motion. 

 
SAMPLE ANSWER TO QUESTION C: 
 

One issue raised in this question is the legal standard and factual grounds that 
determine a debtor’s ability to withstand a motion to dismiss.  Another is the 
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nondischargeabilty of certain debts and the possibility of Joe losing his entire discharge.  
While this questions is not particularly difficult, no test taker is expected to discuss all of 
the issues discussed below.   
 
1. There are potentially two applicable statutory bases.  11 U.S.C. § 707(b)(1) says that the 

court may dismiss a case by an individual debtor whose debts are primarily consumer debts if 
“it finds that granting of relief would be an abuse of the provisions of this chapter.” This is 
very broad language. The one specific point is the statute’s prohibition on considering 
charitable donations to qualified religious charities in determining abuse. Some exam-takers 
may ignore 707(b)(1) because they recognize that (b)(2), which lays out the means test 
presumption of abuse does not apply in this case because Joe is below median. It seems that 
707(b)(1) still applies, however.  

 
The more specific abuse standard for non-means test presumption cases is found in 11 U.S.C. 
§ 707(b)(3) which states: 
 

In considering under paragraph (1) whether the granting of relief would be an abuse 
of the provisions of this chapter in a case in which the presumption in subparagraph 
(A)(i) of such paragraph does not arise or is rebutted, the court shall consider – 
 

(A) whether the debtor filed the petition in bad faith; or 
 
(B) the totality of the circumstances (including whether the debtor seeks to 

reject a personal services contract and the financial need for such 
rejection as sought by the debtor) of the debtor's financial situation 
demonstrates abuse. 

 
BAPCPA reduced the standard for dismissal from "substantial abuse" to "abuse." 

BAPCPA also eliminated what had been a safeguard for the debtor; under the former Section 
707(b), there existed a presumption in favor of allowing the debtor's case to proceed. Section 
707(b)(3) provides two grounds for the court to consider: 1) whether the debtor filed the petition 
in bad faith; or 2) whether the totality of circumstances demonstrates abuse. The U.S. Trustee 
has the burden of demonstrating, by at least a preponderance of the evidence, that either one of 
these grounds is applicable. 

 
The motion to dismiss should be filed (and granted) because: 

 
1) the debtor used bonuses shortly before filing on luxury items, rather then using these 

funds to pay his debt fully; 
 
2) the debtor incurred substantial credit card debt shortly before filing; 

 
3) the debtor demonstrated bad faith in his lack of candor in filing his incomplete and 

inaccurate schedules and SOFA; 
 

4) the debtor reaffirmed or intends to reaffirm luxury items; 
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5) the debtor's substantial income (salary and regular bonuses) demonstrates an ability to 

make meaningful distribution to creditors in a chapter 13 plan; 
 

6) the debtor has enjoyed a "lavish lifestyle" with no indication of belt tightening; 
 

7) the debtor may have spent substantial sums of money or incurred debt after having 
contacted an attorney about his financial circumstances; 

 
8) the debtor is still contributing to his 401(k) account (at a young age) to the detriment of 

his creditors.  
 

There are several cases that support the U.S. Trustee's filing of a § 707(b)(3) motion to 
dismiss under either a bad faith or totality of the circumstances standard. 

2. As defenses, the debtor could argue that: 

1) any "ability to pay" analysis is preempted by his "passing" the means test; 
 
2) the various omissions and inaccuracies on his schedules and SOFA were not intentional but 
merely "careless"; 
 
3) some of his bonus money went to charities—see answer to question #1 above on §707(b)(1) 
language 

4) his bonuses are not guaranteed; 

5) payments to his 401(k) account are reasonable and necessary expenses and it is good public 
policy that he be allowed to save for retirement; 

6) some of his purchases included non-luxury items; and 

7) the reaffirmation of, at least, his residence and motor vehicles were for necessities; 

 

3. Section 707(b)(6) says that only a judge or the U.S. Trustee may file a motion under 
707(b) if the debtor has a below-median monthly income. This reference to 707(b) includes 
part 707(b)(3) -- the bad faith and totality of the circumstances standards – that are discussed 
above in part 1. So, no, a credit card creditor may not validly file such a motion.  

4. Joe charged $10,000 to his BankOne Visa in the two weeks before his bankruptcy and 
after he consulted a bankruptcy attorney. BankOne Visa could allege that such debt is non-
dischargeable on several bases, including (test-takers should not be expected to identify all 
these bases to pass): 

 
a. 523(a) (2)(A)—money obtained by false pretenses or actual fraud. This is probably 

very hard to prove and it isn’t clear that just because he consulted a bankruptcy 
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attorney that when he was spending, he definitely intended to file a bankruptcy and 
dismiss such debt. However, 523(a)(2)(C) specifies that consumer debts owed to a 
single creditor that aggregate more than a certain amount (it’s inflation-adjusted 
but in recent years was $550) for luxury goods or services within 90 days of 
bankruptcy are presumed to be non-dischargeable. This puts the burden on Joe to 
defeat the creditor’s motion, changing the likelihood of success in favor of 
BankOne. A big unknown factual issue is exactly what the charges were for—i.e., 
were they luxury goods or services or were they “reasonably necessary” under 
523(a)(2)(C)(ii)(II).  

 
b. 523(a)(2)(3)—Joe did not schedule his recent credit card debts. Thus, these debts 

may not be subject to discharge, “unless such creditor had notice or actual 
knowledge of the case.” The question doesn’t make this clear, so the exam-taker’s 
task is mostly to note the possibility of this discharge basis.  

 
c. 727(a)(2) may be alleged to try to deny Joe a discharge of any of his debts. It 

requires a showing that the debtor transferred, removed or concealed property 
within one year of the bankruptcy with an intent to hinder, delay or defraud his 
creditors. Arguably, Joe’s quick dissipation of his bonus could be meet such 
standard. The bonus clearly was his property. Intent is hard to prove, although his 
purchase of luxury goods while he had $50,000 of accumulated credit card debt 
and some intent to file bankruptcy will work against him.  

 
d. Depending on how an exam-taker reads the facts, Joe could have engaged in other 

behavior that could be a basis for discharge.  
 


