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        Issue Brief and Bill Summary  

 
 

Support Medicare DMEPOS Audit Improvement and Reform (AIR) Act 

– H.R. 5083 
 

The Problem On December 24, 2013 the Administrative Law Judge (ALJ)—the final level of 

appeal for Medicare claims—stopped taking new appeals, including those from the durable 

medical equipment (DME) industry. Currently, there are approximately 600,000 appeals before 

the ALJ, of which a quarter are from DME suppliers who have waited more than two years to get 

to the ALJ. These suppliers face an onslaught of audits from the Durable Medical Equipment 

Medicare Administrative Contractors (DME MACs), Supplemental Medicare Review 

Contractors (SMRC), Recovery Audit Contractors (RAC) and the Comprehensive Error Rate 

Testing Contractor (CERT).  

 

The complication presented by the audit alphabet and delay in final appeals hinders the 

supplier’s ability to service their patients. DME suppliers typically serve patients, often with 

rental items and on-going supplies/medications for a significant portion of the patient’s life; in 

fact, many patients are served until they pass away. When auditing claims for ongoing rental 

items and sales, the DME MAC selects one claim for an item, normally the initial claim, and if 

the contractor denies, then all subsequent claims get denied as well. Although many denials get 

overturned in the appeal process up to the ALJ, waiting two years for payment impacts the 

ability of a supplier to service a beneficiary. Many companies scale back services, or close 

leaving beneficiaries to go through the process of finding a new supplier and obtaining required 

medical documentation to get their needed supplies, medications and durable medical equipment.  

 

Solution Representatives Renee Ellmers (R-NC) and John Barrow (D-GA) have introduced 

legislation that will reform the Medicare audit process for DMEPOS claims. H.R. 5083 will 

increase transparency, education and outreach, and reward suppliers that have low error rates on 

audited claims. The AIR Act, which applies to all MACs, RACs, and all other contractors 

performing audits on DMEPOS, addresses those three points: it requires the reporting of error 

rates on audited claims after adjustment for those audited claims that have been overturned on 

appeal require thorough education and outreach; removes for one year all suppliers who have an 

error rate on audited claims of 15 percent or less (restricting them to one random claim audit per 

year); and reinstate clinical inference, and limit look-back periods while fixing timely filing 

constraints on appeals.  

 

AAHomecare urges members of Congress to support the AIR Act (H.R. 5083) and agree to 

be an original cosponsor.              
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Medicare DMEPOS Audit Improvement and Reform (AIR) Act – H.R. 5083 

SECTION-BY-SECTION BILL SUMMARY 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS; RULES OF CONSTRUCTION; 

DEFINITIONS  

The term “medical equipment and supplies” includes DME and supplies, prosthetic devices, 

orthotics and prosthetics, surgical dressings, home dialysis supplies and equipment, therapeutic 

shoes, and such other items as the Secretary may designate.  

SECTION 2(a). IMPROVING AUDIT EFFECTIVENESS AND EFFICIENCY FOR 

DMEPOS  

Each Medicare Administrative Contractor (MAC) is required as part of efforts to reduce the error 

rate on audited claims and improper payments to carry out thorough outreach, training, and 

technical assistance activities on a quarterly basis for DMEPOS suppliers, physicians, 

practitioners who prescribe DMEPOS, discharge planners, and case managers who coordinate 

DMEPOS for Medicare part B beneficiaries.  

SECTION 2(a)(3). INFORMATION TO BE PROVIDED THROUGH ACTIVITIES  

In addition to the outreach and training, MACs are required to provide during these trainings a 

list of most common and expensive payment errors and instructions on how to correct and avoid 

such errors. The Secretary will provide to the MACs a list of the most common errors, highest 

dollar-amount errors, as well as a list of suppliers who should be targeted specifically for 

outreach.  

SECTION 2(a)(4). ERROR RATE REDUCTION TRAINING 

MACs are required to at least once a year to provide training that focuses on reducing improper 

Medicare payment for DMEPOS. The MACs are responsible for ensuring that all interested 

parties in their areas are invited to such trainings.  

SECTION 2(a)(5). PRIORITY 

MAC-led training programs will focus on activities that reduce improper payments based on 

technical errors, medical necessity, and fraud for DMEPOS items. Further, training should be 

specific to DMEPOS items that have the highest improper payment rate under part B, have the 

greatest total dollar amount, and have clear misapplication or misinterpretation of policies due to 

common and inadvertent clerical or administrative errors.  

SECTION 2(a)(6). INFORMATION ON IMPROPER PAYMENTS FROM MEDICARE 

CONTRACTORS 

Secretary shall compile quarterly a complete list of improper payments and overturned audited 

claims as compiled by MACs, RACs, and all other DMEPOS administrative contractors. The 

report from the Secretary will include highest rate of improper payments under part B for 

DMEPOS, the suppliers of DMEPOS that have the greatest total dollar amounts of improper 

payments, the DMEPOS in their areas that is responsible for the highest improper payments, and 

the DMEPOS in the contractor’s area that is responsible for the highest total dollar amount of 

improper payments. Suppliers will be identified by their (NPI) will be used for company specific 

information. 
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SECTION 2(a)(7). COMMUNICATION 

All communication must meet the requirements laid out earlier in this bill. 

SECTION 2(a)(8). ADVANCE NOTICE FOR POLICY CHANGES AND 

CLARIFICATIONS 

The Secretary shall not implement policy changes or clarifications for DMEPOS audit 

requirements sooner than 6 months after publishing the changes in the Federal Register. 

SECTION 2(a)(9). FUNDING 

Funding for these programs will come from monies recovered through audits.  

SECTION 2(a)(10). DURABLE MEDICAL EQUIPMENT, PROSTHETICS, 

ORTHOTICS, AND SUPPLIES DEFINED: DMEPOS is defined as durable medical 

equipment and supplies, orthotics, prosthetics, surgical dressings, home dialysis supplies and 

equipment, and therapeutic shoes for diabetics. 

SECTION 2(b). REQUIRE MEDICARE CONTRACTORS TRANSPARENCY, 

REPORTING, AND INCENTIVES FOR LOW ERROR RATES: Reports will include 

suppliers with relatively high error rate with respect to audited claims, relatively low error rates 

with respect to claims, and decreasing error rates.  The secretary shall analyze for the report, 

improper payment rates of individual suppliers, improper payments made to individual suppliers, 

and the frequency of errors make by the supplier over time.  The Secretary is required for all 

reports made in 2015 or after regarding error rates on audited claims and improper payments to 

calculate a complete score. This score will be calculated after any appeal is adjudicated through 

the full process. Further, the error rate score will be based on audited claims, not an extrapolated 

number. Suppliers with low errors rates will have their audited claims reduced.  Suppliers with 

the best rates lower than 15 percent will not have more than one random claim audit for the year 

they have a low error rate. The Secretary will compile these reports every 12 months.   

SECTION 2(b)(5).  REINSTATE THE USE OF CLINICAL INFERENCE: Audits will be 

based on the use of clinical inference and clinical judgment in the evaluation of medical records 

and orders in the same manner as they were applied to claims reviewed before 2009. 

SECTION 2(c). TOLLING TIMELY FILING LIMITS FOR REOCCURING DMEPOS 

CLAIMS SUBJECT TO PAYMENT AUDITS. For reoccurring claims, the Secretary shall toll 

the timely claim filing limits so DMEPOS supplier are not prohibited from taking an appeal from 

the determination of a claim in a pre or post payment-audit, or the submission or resubmission 

for payment of any claims that follow sequentially from the audited claim on the basis that the 

timely claim filing limits have expired. 

SECTION 2(d). LIMIT THE DOCUMENTATION REVIEW PERIOD FOR ALL 

MEDICARE AUDITS: - The look-back periods for all Medicare audits are limited to three 

years rather than five years for MACs and four years for RACs. 

 


