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INTRODUCTION TO THE POCKET COPYRIGHT GUIDE FOR PUBLISHERS 

  

Lolly Gasaway                 January  2014 

 

 Copyright is the lifeblood of publishers.  Not only are their works produced by protected 

by copyright, but publishers must contract with authors, photographers and often other publishers 

in order to obtain permission to use portions of copyrighted works in the new works they are 

publishing.   Publishers deal with such crucial issues as transfers of copyright, term of copyright, 

terminations and ownership.  While larger publishers have in-house legal counsel or hire 

attorneys to offer advice on copyright matters, smaller publishers often are unable to afford to 

engage legal counsel.  A basic knowledge of copyright law is key to providing the background 

information and understanding necessary for publishers to deal effectively with authors on 

copyright matters.  Such knowledge also permits publishers to discuss  copyright issues within 

the company while also helping them determine when it is essential to seek legal advice on a 

copyright matter. 

 Unlimited Priorities introduces a new eBook in order to provide this vital information to 

the publishing community.  The book is authored by Laura N. (Lolly) Gasaway who is the Paul 

B. Eaton Distinguished Professor of Law Emeritus at the University of North Carolina School of 

Law where she taught full-time from 2010-12 and served as Associate Dean for Academic 

Affairs from 2006-10.  Lolly was Director of the Law Library and Professor of Law from 1985 

until 2006.  She taught courses in Copyright Law, Advanced Copyright Law, Art Law and 

Cyberspace Law.  She obtained her B.A. and M.L.S. degrees from Texas Woman's University in 

1967 and 1968 respectively.   Lolly received her J.D. degree from the University of Houston in 

1973.  She previously was the Director of the Law Library at the University of Oklahoma from 

1975-84 and at the University of Houston from 1973-75.  Lolly is a past president of the 

American Association of Law Libraries and served as co-chair of the Section 108 Study Group 

for the National Digital Information Infrastructure and Preservation Program and the Copyright 

Office.  She is a member of the Copyright Clearance Center Board of Directors. 

Lolly has published three books on copyright law: COPYRIGHT QUESTIONS AND ANSWERS 

FOR INFORMATION PROFESSIONALS:  FROM THE COLUMNS OF AGAINST THE GRAIN (Purdue 

University Press 2013); GET COPYRIGHT RIGHT: THE BEST OF COPYRIGHT CORNER FROM SLA’S 

INFORMATION OUTLOOK (Special Libraries Association 2006); and LIBRARIANS AND COPYRIGHT:  

A GUIDE TO COPYRIGHT IN THE 1990S (Special Libraries Association 1994) with Sarah K. Wiant.  

Gasaway edited GROWING PAINS:  ADAPTING COPYRIGHT TO LIBRARIES, EDUCATION AND 

SOCIETY (Fred B. Rothman, 1997) and has written numerous articles on copyright law.  For a full 

list of publications see http://www.unc.edu/~unclng/index.htm. 

http://www.unc.edu/~unclng/index.htm


The following chapters are planned. 

1. Copyright basics --  Requirements for obtaining a copyright, what is eligible for 

protection, authorship, works for hire, ownership, duration of copyright, exclusive rights 

of the copyright owner, the rights a publisher must have, what constitutes infringement, 

damages, etc.  

2. Registration of copyrights, assignments and transfers – Importance of copyright 

registration, how to register a work, obtaining assignments from the author or other 

copyright holder, transfers of copyright and recordation of transfers.  What happens to the 

copyright upon the death of the author, dealing with copyright heirs, and terminations of 

copyright after the statutory period for licenses expires. 

3. Permissions (seeking and granting) – Utility of establishing a system for granting 

permission for use of works for which the company holds copyright, how to seek 

permission to use copyrighted works in compilations and other works. 

4. Using photographs, audiovisual works and other nonprint materials from websites – 

Difficulties in determining the copyright status of these works, how to seek and document 

permissions, disclaimers, and decisions to use works without permission. 

5. Exceptions to copyright protection:  fair use, educational and library uses – 

Understanding fair use and other statutory exceptions to the Copyright Act, considering 

whether to grant greater rights to use works to certain institutions and individuals creating 

special handling for permission requests. 

6. Licensing and collective rights societies – Overview of major collective rights societies, 

determining whether to join a collective rights society, what to expect in royalties, and 

Creative Commons licenses. 

7. The digital environment – Unique copyright problems the digital environment has 

created for publishers, how to deal with the problems, institutional repositories and open 

archives, and what to expect in the future. 

8. Enforcing copyrights – How publishers can enforce their rights without litigation, when 

to litigate and what to expect. 

9. International aspects – Protecting copyrights internationally, whether to be concerned 

about such protection. 

10. Trends – What publishers may expect as predicted by recent litigation and Congressional 

action and discussions. 

 

Unlimited Priorities offers this introduction and the first chapter in the book as a free download. 



Chapter 1 

COPYRIGHT LAW BASICS 

Before the United States was a country, all of the 13 colonies except Delaware had laws 

conferring upon the author the right to make and circulate copies publicly for limited times after 

publication.
1
   In the United States, authority to regulate copyright is found in the U.S. 

Constitution, Article I, Section 8, Clause 8.   “The Congress shall have power to promote the 

progress of science and the useful arts, by securing for limited times to authors and inventors the 

exclusive right to their respective writings and discoveries.”
2
  The primary purpose of copyright 

is not to reward the author but to secure “the general benefits derived by the public from the 

labors of authors.”
3
  The grant of a limited monopoly to authors is predicated on the premise that 

the public benefits from the creative activities of the authors.  Thus, the exclusive rights granted 

to the copyright owner are a necessary condition to the full realization of creative activities.   The 

role that publishers play in making authors’ works available to the public is an important part of 

the equation. 

Analysis of the Constitutional Clause requires an examination of each of its phrases. “To 

promote the progress of science and the useful arts,” basically means to promote learning among 

the public.   

“By securing for limited times...”  The word “securing” recognizes congressional power 

to enact copyright legislation.  The phrase “for limited times” actually serves to limit 

congressional power, meaning that providing perpetual copyright protection would be 

unconstitutional.  The term of copyright under the original 1790 Act was 14 years,
4
 and under the 

1909 Act
5
 was 28 years.  At the end of the term, the copyright owner could apply for an 

additional 28-year term, for a maximum of 56 years.
6
  When the Copyright Act of 1976

7
 was 

passed, the term was life of the author plus 50 years and 75 years from date of first publication or 

100 years after creation, whichever expires first, for works of corporate authorship and for 

anonymous or pseudonymous works.  In 1998 the term was extended to 70 years after the death 

of the author and 95 or 120 years for corporate, anonymous and pseudonymous works.
8
  For 

unpublished works, the term of copyright is life of the author plus 70 years.  For works that 

existed before 1978 but which had never been published, the term is life plus 70 or the end of 

2002, whichever is greater.  For unpublished works that existed before 1978 but which were 

published between then and the end of 2002, the term is life plus 70 or the end of 2047, 

whichever is greater.
9
 

 “To authors...” The word “author” is defined broadly as anyone who originates a work.
10

  

“The exclusive right...”  This phrase emphasizes the power of Congress under the Constitution to 

grant an exclusive right to authors.  “To their respective writings” loosely defines what may be 

protected.  The term “writings” has been construed quite liberally by the courts over the years 

recognizing that in 1790 many types of works were not yet in existence;
11

 as new media is 

developed, works created in those forms also must be afforded protection.  The U.S. Supreme 

Court has said that writings include any physical rendering of the fruits of creative, intellectual or 

aesthetic labor.
12

  Not everything qualifies as a writing, however.  Some works have been found 



to lack sufficient intellectual labor to constitute a writing: facts, ideas, processes, discovers, 

concepts, a trademark, blank charts, etc.
13

   

To qualify as a writing, a work must be embodied in some tangible form; i.e., some 

material form capable of identification and having a more or less permanent endurance.
14

  Thus, 

a live television broadcast or the performance of a play or a musical composition is not per se a 

writing.  Although an author has the right to control performance of his or her work, a 

performance does not make it a writing.  To achieve tangibility, the performance must be 

recorded either earlier or simultaneously.
15

 

 

I. COPYRIGHT BASICS 

 

A. Copyright Defined 

   Copyright is defined as the legally secured right to publish and sell both the substance 

and form of a literary, musical or artistic work.
16

   Copyright protects the form of expression 

and not the idea itself; it protects the literary work and not the idea for the plot.  The essence of 

copyright is to prohibit the copying of protected works.
17

 

The current statute is the Copyright Act of 1976 which became effective January 1, 1978.  

It has been amended several times, once to comply with the terms of the major international 

copyright treaty, the Berne Convention,
18

 to which the United States became a signatory in 

1989.
19

 

B.  Requirements 

To obtain a copyright, two things are required:  originality and fixation.
20

  When an 

author creates an original, fixed work, copyright protection attaches automatically.  Originality 

means only that the work owes it origin to the author, independently created, and was not be 

copied from other works.
21

  Thus, a work is not denied protection just because it is similar to a 

previously produced work.
22

  Included in the originality requirement is at least a smidgen of 

creativity.  There must be some element of creativity, however minimal, but even a most banal 

effort may yield enough to qualify for copyright.
23

 It is difficult to determine the amount of 

originality required; frequently it necessitates judicial line drawing, but any distinguishable 

variation will meet the originality requirement.
24

 

The second requirement, fixation, requires that a work be fixed in tangible medium of 

expression now known or later developed.
25

  This means handwritten, recorded on DVD, painted 

on canvas or stored on a server so that others may access it. Most works are fixed today.
26

  

Works that are not fixed include improvisational theater (which would have to be videotaped), 

extemporaneous speeches for which there is no written text and sidewalk art that washes away 

with the rain. 



Works in the public domain are those in which there is no copyright.  They include works 

on which the term has expired and those which were never protected by copyright because of the 

failure to comply with statutory requirements in existence at the time, such as notice of 

copyright.
27

   Normally, materials produced by the U.S. Government are not subject to 

copyright protection and may be freely copied by all.
28

  Government documents are sometimes 

referred to as public domain works.  State governments may claim copyright in their works, 

although, according to the U.S. Copyright Office, governments cannot claim copyright in 

"official documents." 
29

  This typically means no claim of copyright in judicial opinions or in the 

text of legislation. 

Notice of copyright was mandatory earlier,
30

 but it is no longer.  This means that failure 

to include a notice on a work today does not result in a loss of copyright for the owner, nor does 

it mean that the owner does not claim copyright.  It simply means that the owner has chosen not 

to include a notice.  Most copyright owners still include a notice of copyright since it alerts the 

world that someone is claiming rights, and it also tells anyone interested in seeking permission to 

use the work whom to contact.  Moreover, inclusion of the notice on the work deters those 

individuals who, in good faith, do not want to infringe the copyright by alerting them that it is 

protected. It has an important legal benefit, too:  inclusion of notice on the work cuts off a 

defendant’s ability to mitigate damages by claiming innocent infringement.
31

   The elements of 

copyright notice include:  ©, date of first publication, name of the copyright holder.
32

  According 

to the statute, notice of copyright “…shall be affixed to the copies in such a manner and location 

as to give reasonable notice of the claim of copyright.”
33

  Although not required, publishers 

should include notice on all copies in order to take advantage of these benefits. 

C.   Categories of Protected Works 

The Copyright Act details eight categories of copyrightable works.  Some of the 

categories are self explanatory, but others need some explanation.   Literary works
34

 is the first 

category of copyrightable works.  This includes all the works of fiction and nonfiction, 

compilations such as electronic databases, and collective works such as periodical issues.  

Computer software is also considered a literary work for copyright purposes.
35

 

The second category is musical works, including any accompanying words.
36

 This is the 

musical composition that may be expressed as sheet music, recorded on a phonorecord or stored 

digitally.
37

 

Dramatic works, including any accompanying music,
38

 also are subject to copyright 

protection. A dramatic work is a written work invented and set in order in which the narrative is 

told by dialogue and action, and the characters go through a series of events which tell a 

connected story.
39

  Similar to dramatic works, but occupying their own category, are pantomimes 

and choreographic works
40

 which were first added to the Copyright Act in 1976.  It took the 

advent of videotaping to fix these works sufficiently to qualify for copyright protection.   

 Pictorial, graphic and sculptural works
41

 are defined in the Act to include both two and 

three dimensional works of fine, graphic and applied arts, photographs, prints and art 

reproductions, maps, globes, charts, diagrams and models.  This is the largest category of works 

and perhaps has the greatest variety.  The category contains all of the works of fine art such as 



paintings and sculpture and photographs along with all scientific drawings, models and three-

dimensional works such as mechanical drawings, maps, globes and engineering diagrams.
42

  But 

still this is not what makes it the largest category.  Instead, it is all of the consumer trade goods 

that have a design aspect that makes this category so large: greeting cards, dolls, games, toys, 

prints, pictorial illustrations, china patterns, silverware designs, etc. 

Motion pictures and other audiovisual works
43

 represent an old category of works with 

something new added.  Motion pictures
44

 have been protected by U.S. copyright law since the 

early part of the 20
th

 century, but audiovisual works
45

 were not mentioned until the 1976 Act.   

 Sound recordings
46

 have been protected under U.S. copyright law only since 1972.
47

 

They include works that result from the fixation of musical, spoken or other sounds.
48

  The usual 

format for these works has been vinyl records, audiotapes, CDs and now digital formats. 

 Architectural works
49

 were added to the Act in 1990
50

 after the United States joined the 

Berne Convention.
51

  Architectural works are basically the designs for a building embodied as 

the building itself, an architectural model or architectural blueprints.
52

 

D. Exclusive Rights 

When one creates a copyrightable work, copyright attaches automatically.  Authors then 

get a bundle of rights, referred to as the exclusive rights
53

 even though they are not quite as 

exclusive as the term might imply.  The author may retain the copyright, may transfer it or 

license it. The rights are divisible, so the owner may also separately transfer one or more of these 

rights and retain all others.  Individual rights may be licensed to various entities, and the 

licensing of these rights is extremely important to publishers. 

Reproduction
54

 is the most important right.  It is the hallmark of copyright and often is 

referred to as “copying.”  The most common manifestation of the reproduction right is when the 

author transfers to a publisher the right to reproduce the literary work in book copies and 

distribute them to libraries and bookstores.  Reproduction in any form, such as copying in 

longhand, photocopying or tracing counts as reproduction.  With technology, one can reproduce 

in a whole variety of ways from photocopying, to scanning, to downloading from an electronic 

database, to cutting and pasting something found on the web.  

Distribution is a corollary right to reproduction.  The right to distribute
55

 the reproduced 

copies also belongs to the copyright holder.  Although “distribution” is not defined in the statute, 

in the past it meant distributing physical copies of copyrighted works.  Today, posting something 

on the web is a type of distribution. 

 Adaptation is the right to prepare derivative works,
56

 and is very important to the 

copyright holder.  This includes the rights to prepare the motion picture script from the literary 

work, prepare new editions, translations, etc.  Musical arrangements also are adaptations.
57

  This 

right is particularly important to publishers. 

  The public performance
58

 right also belongs to the copyright holder. A public 

performance is defined as one that takes place in a public place or outside the normal circle of 

family and friends. Transmissions of works such as movies and music are also public 



performances even though receipt of the transmission may be by people who are not physically 

located in the same place and who receive the performance at different times.
59

  A corollary to 

the performance right is the right to display the work publicly,
60

  i.e., to show a copy of it either 

directly or with the aid of a machine or device.
61

  One normally thinks of the display right as 

attaching to works of fine arts, but it applies to copies of any works.  Whole new display issues 

have arisen because of digital copies and viewing them on a computer screen. 

For sound recordings, there is a relatively new very specific exclusive right of public 

performance by digital means.
62

   Sound recordings currently do not have performance rights, so 

when recordings are played on the radio, all performance royalties go to the composer.  The 

Recording Industry Association of America (RIAA) recognized that protection for digital 

performance by transmission was needed so the statute was amended in 1995
63

 and again in 

1998
64

 to create this right which deals with webcasting.  Now radio stations that webcast pay 

royalties both to the composer and to the record company which must pay a portion of the 

royalties to the performers.
65

 

E. Infringement 

Generally, when anyone violates one of the exclusive rights of the copyright holder, he or 

she has infringed the copyright.   Unauthorized copying is the essence of copyright infringement.  

Damages awarded in copyright suits include actual damage and profits or statutory damages 

which range from $750 to $30,000 per act of infringement.  Statutory damages may be lowered 

to $200 per act of infringement for innocent infringement or raised to $150,000 per act for 

willful infringement.   Infringement and remedies will be discussed in a later chapter. 

 



III. AUTHORSHIP 

 

 The creator of these works is the author, and initial ownership of the copyright vests in 

the author.
66

  The author may transfer one or more of these rights to someone else or retain them.

 Often works are produced by a single author, but not always. 

A. Joint Authorship 

The work may have a single or multiple authors.  “A joint work is a work prepared by two 

or more authors with the intention that their contributions be merged into inseparable or 

independent parts of a unitary whole.”
67

  Joint authors own an undivided interest in the copyright 

in the work.  Each author may exploit the copyright, but if one of the authors earns money from 

the exploitation that author must share the proceeds with other joint authors.  Absent an 

agreement among the authors to the contrary, the assumption is equal division of any proceeds 

from the sale of copies of the work or sale of the copyright itself. 

 

B.Works for Hire 

 Work for hire has a very specific definition in the Copyright Act of 1976.  Section 101 

defines a work for hire as:   

 1.  A work prepared by an employee within the scope of his or her employment or 

 2.  A work specially ordered or commissioned for use as a contribution to a collective 

work, as a part of a motion picture or other audiovisual work, as a translation, as a supplementary 

work, as a compilation, as an instructional text, as a test, as answer material for a test, or as an 

atlas, if the parties expressly agree in a written instrument signed by them that the work shall be 

considered a work made for hire….” 

 Several types of works are typically produced by employees.  Examples include: software 

created within the scope of the duties of a staff programmer for a major software computer 

company; news photographs taken by a staff photographer for the local newspaper that employs 

him/her or an educational module produced by a company educational designer. 

 The closer the employment relationship is to a regular, salaried employee, the more likely 

that the work is made for hire.  The courts have used general agency law
68

 to determine whether 

someone is an employee or independent contractor and has identified the following factors:  the 

place the work is performed; who provides the “tools” for the work; who may hire assistants for 

that work; the hours the work is performed; whether supervisors may assign additional work to 

the person during the time the task is being completed; provision of benefits such as insurance, 

vacation, etc.; and the payment of payroll taxes.
69

  The two most important criteria seem to be 

whether the hiring party supervises the work and whether the benefits and payroll taxes are paid 

for the person creating the copyrightable work. 



 Scope of employment is another critical issue.  Works by employees produced within the 

scope of their employment are works for hire.  This means that if an employee of a software 

company writes a novel outside of work time, the novel is not a work for hire.  Only software 

created by the programmer would belong to the employer.  While some employment contracts 

for higher level employees may provide for all works eligible for intellectual property protection 

produced by the employee to be works for hire, the copyright law focuses on works created 

within the scope of employment. 

 Works of employees are automatically classified as works for hire, and the statutory 

default rule is employer ownership.  But employers and employees may agree to other 

arrangements.
70

  Not only does the statute say that the employer owns the copyright in the work, 

it also says that the employer is the author.
71

  This is because only the author qualifies to exercise 

the exclusive rights provided in section 106. 

C. Commissioned Works 

 When authors are not employees, generally the 1976 Copyright Act reverses the 

presumption of authorship of the copyright.
72

  Independent contractors, in contrast to employees, 

own their copyrights unless these three conditions are met, in which case, the hiring party is the 

author and thus owns the copyright.  (1) The parties must agree in writing that the work will be a 

work made for hire.  (2) The work must have been “specially ordered” or “commissioned” by the 

hiring party.  (3) The work must fall within one of the nine enumerated categories of 

commissioned works.  As mentioned earlier, these are:  using the work as a contribution to a 

collective work, as a part of a motion picture or other audiovisual work, as a translation, as a 

supplementary work, as a compilation, as an instructional text, as a test, as answer material for a 

test, or as an atlas.  The explanation of “supplementary work” follows this list in the statute:  

A “supplementary work” is a work prepared for a publication as a secondary adjunct to a work by 

another author for the purpose of introducing, concluding, illustrating, explaining, revising, 

commenting upon, or assisting in the use of the other work, such as forewords, afterwords, 

pictorial illustrations, maps, charts, tables, editorial notes, musical arrangements, answer material 

for tests, bibliographies, appendixes, and indexes; and an “instructional text” is a literary, pictorial, 

or graphic work prepared for publication and intended to be used in systematic instructional 

activities.
 73

 

 No writing is required for works created by employees to constitute a work for hire, but 

for specially commissioned works to qualify as works for hire, there must be a written agreement 

signed by both parties. This is more stringent than the writing required to transfer a copyright 

where only the party who owns the rights must sign the document.  The statute is silent as to 

what a written agreement must include, but generally it must be executed before commencement 

of the work.  Some courts, however, have permitted later executed agreements since both parties 

are required to sign the agreement and the document evidences intent of the parties.
74

 

 Many hiring parties will use a back up clause in the contract trying to cover all bases.  

That clause will include language such as “in the event the work does not qualify as a work for 

hire, the hiring party may obtain the exclusive rights to the copyrightable work created by the 

independent contractor through an assignment.”
75

 



 For an employer or the hiring party for a work in one of the nine covered categories that 

meets the other criteria, the copyright belongs to that entity. Thus, the actual creator of the work 

has no ability to control its use.  The statute designates the employer/hiring party as the author, 

and only authors are eligible to exercise the section 106 exclusive rights.  So, the 

employer/hiring party can publish the work, license others to prepare derivative works, authorize 

public performances of the work, etc.  The owner may use the work in ways never envisioned by 

the creator, and may not even grant the creator reuse rights such as using the article as a later 

book chapter.
76

  Moreover, the employer/hiring party can decide to do nothing at all with the 

work and thereby suppress it.  For the actual creator of the work, this is often disturbing, but it is 

a normal consequence of a work for hire designation. 

 One consequence of being a work for hire is the term of copyright.  Under the 1976 

Copyright Act, for works created after 1978 the term of copyright for works of personal 

authorship is life of the author plus 70 years.  Works for hire, including works of corporate 

authorship, have no personal author by which to measure a life so a term certain is necessary.  

Therefore, the term for these works is 120 years after creation or 95 years after first publication, 

whichever expires first.
77

  Further, terminations are not available for works for hire
78

.  (See 

discussion of terminations in a later chapter).  Moreover, works made for hire are not eligible for 

the rights provided to works of art and photography under the Visual Artists Rights Act.
 79
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  Id. § 106(1). 
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  Id. § 106(3). 
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  Id. § 106(2). 
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  Id. § 101. 
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  Id. § 106(4). 
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  Id. § 101. 
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  Id. § 106(5). 
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  Id. § 101. 
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  Id. § 106(6).   
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  The Digital Performance Right in sound Recordings Act of 1995, Pub. L No. 104-39, 109 Stat. 336 (1995). 
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  The Digital Millennium Copyright Act, Pub. L. No.105-304, 112 Stat. 2860, 2899 (1998). 
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  Royalties are paid to the American Society of Composers, Authors and Publishers, (ASCAP), at 

http://www.ascap.com,  Broadcast Music Inc., (BMI), at http://www.bmi.com, and SESAC, formerly the 

Society of European Stage Actors and Composers, at http://www.sesac.com for the composer and to the 

record company through SoundExchange, a nonprofit performance rights organization.  A portion of those 

royalties are paid to the performers.  See http://www.soundexchange.com/. 
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  17 U.S.C. § 201(a). 
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  Id. § 101. 
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  Agency law is the body of law that focuses on employer liability for the actions of an employee. 
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  Commun. for Creative Non-Violence v. Reid, 490 U.S. 730 (1989).  

 
70

  17 U.S.C. § 201(b). 
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  Id. 
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  Nancy S. Kim, Martha Graham, Professor Miller and the “Work for Hire” Doctrine:  Undoing the 

Judicial Bind Created by the Legislature,13 J. INTELL. PROP. L. 337, 343-44 (2005-06). 
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  17 U.S.C. § 101. 
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  1 NIMMER, supra note 11, § 503[B][2][b]. 

 
75  Andrea Anapolsky, Ownership Issues Underlying the “Work Made for Hire” Doctrine, The IPLaw Blog  

http://www.theiplawblog.com/archives/-copyright-law-ownership-issues-underlying-the-work-made-for-hire-

doctrine.html. 
76

  Marci A. Hamilton, Commissioned Works as Works made for Hire under the 1976 Copyright Act:  

Misinterpretation and Injustice, 135 U. PA. L. REV. 1281, 1310, 1312 (1987-88). 
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 17 U.S.C. § 302(c). 
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  Id. § 203.  
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  Id. § 106A(b). 
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