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INTRODUCTION
It seems hardly a day passes that we don’t hear about 

a new proposal coming out of Washington D.C. that 
will violate your right to keep and bear arms. From as-
sault weapon bans to limits on magazine size, federal 
politicians and bureaucrats seem able to come up with 
an infinite number of ways to limit your ability to de-
fend yourself and your family. But there is hope, and a 
path to victory. 

This handbook serves as 
a guide to how the states 
can preserve the Second 
Amendment whether the 
politicians in Washington 
D.C., or the special inter-
ests that support them, 
want us to or not.

The Second Amendment: Under Threat

The Second Amendment to the Constitution for the 
United States reads, “the right of the people to keep 
and bear arms shall not be infringed.” 

Simply put, the federal government has no constitution-
al authority to restrict your right to keep and bear arms.
 
At all.

Period.

You wouldn’t know it watching the behavior of poli-
ticians in D.C. today. The political class in Washing-
ton consistently ignores constitutional restrictions on 
its own power, and this includes the clear prohibition 
against infringing the right to keep and bear arms. 
“Shall not” is spelled out in plain English in the Sec-
ond Amendment. 

Rahm Emanuel famously said, “Never let a crisis go to 
waste.” Politicians certainly take this advice to heart 
when it comes to the issue of guns. Within moments 
of any shooting tragedy, the cries for “stricter gun con-
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trol” begin before details of the event even emerge. 
Flying bullets serve as a messaging vehicle for those 
who want the federal government to clamp down 
on your rights. Politicians grandstand, and stunned 
by grief, many good people unwittingly get sucked 
into the unconstitutional “solutions.” Even when of-
fered up with good intentions, and that is certainly 
not always the case, these proposals almost never 
solve the problem, and almost always violate one of 
your most basic rights - the right to defend yourself.  

Gun Laws Violate Another Amendment

When the federal government places any restrictions 
on firearms, it not only violates the Second Amend-
ment but also the Tenth Amendment, which states, 
“The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.”

As James Madison put it in Federalist 45, “The powers 
delegated by the proposed Constitution to the federal 
government are few and defined. Those which are to 
remain in the State governments are numerous and in-
definite.”

You will not find regulating or prohibiting  firearms 
among those few, defined powers delegated to the 
federal government.

Not only does the federal government lack constitu-
tional authority to regulate firearms, but the Second 

Amendment expressly prohibits any actions that “in-
fringe” on the right to keep and bear arms, even if 
done while exercising a legitimate power.

Samuel Johnson’s founding-era legal dictionary de-
fined infringe as “to violate,” “to hinder” or “to de-
stroy.”

As we’ve seen, the federal government was delegat-
ed only limited powers to begin with. But the people 
of the founding era feared that it would overstep its 
bounds and insisted on a Bill of Rights  to add “further 
declaratory and restrictive clauses” that more explic-
itly define the limits on federal power. So in essence, 
the Second Amendment says, “Hey, federal govern-
ment - even while exercising legitimate power such as 
regulating interstate commerce, you still may not limit 
or undermine in any way  the basic right to keep and 
bear arms.”

Taken together, the Second Amendment and the 
Tenth Amendment work in tandem to prohibit the fed-
eral government from acting in any way that limits the 
right to keep and bear arms.

As Alexander Hamilton said, “The laws of Congress 
are restricted to a certain sphere, and when they de-
part from this sphere, they are no longer supreme or 
binding.”

Quite simply, the federal government has no authority 
in this matter.
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THE ROLE OF THE STATES
Thomas Jefferson wrote, “In questions of power...let 

no more be heard of confidence in man, but bind 
him down from mischief by the chains of the Constitu-
tion.”

But if the federal government won’t respect its own 
limits, how do we keep those chains applied?

James Madison, often referred to as “The Father of 
the Constitution,” said “that in case of a deliberate, 
palpable, and dangerous exercise of other powers, not 
granted” by the Constitution, the states not only have 
a right, but are “duty bound to interpose for arresting 
the progress of the evil.”

In other words, the states have a role and a duty to 
step in and to take action to stop unconstitutional fed-
eral actions that violate your rights.

Madison’s Advice: Refuse to Cooperate

Madison gave us the blueprint for stopping federal 
overreach before the Constitution was even ratified. 
He acknowledged popular fears that the new general 
government would likely try to exercise undelegated 
powers. In Federalist 46, he assured the people that 
the power of the people acting through their states 
could keep the tendency in check.

Madison wrote that when the federal government 
commits an unwarranted act, such as infringing on the 
right to keep and bear arms, or even a “warrantable 
act” that is simply unpopular, “the means of opposi-
tion to it are powerful and at hand.” Madison went on 
to outline several steps that states could take, includ-
ing “refusal to cooperate with officers of the union.” 
He also envisioned “legislative devices, which would 
often be added on such occasions.” 

In other words, Madison suggested that when the 
federal government passes “laws” that infringe on 
the right to keep and bear arms, the states should 
refuse to cooperate with their implementation and 
enforcement, and pass legislation directing its agen-
cies and employees to refuse to lift a finger to as-
sist the federal government in any way. Madison’s 
strategy was to stand down when asked to help en-
force federal gun laws, rules, orders or regulations. 

Supremacy Clause

Some argue that Madison’s advice contradicts Article 
VI, Clause 2 of the Constitution. The so-called “Su 
premacy Clause” states, “This constitution, and the 
laws of the United States which shall be made in pursu-
ance thereof… shall be the supreme law of the land… 
any thing in the constitution or laws of any state to the 
contrary notwithstanding.”

Opponents of state-based initiatives to defend the 
Second Amendment often claim that this clause makes 
any federal law supreme. 
 
First off, their position ignores seven key words in the 
article: “which shall be made in pursuance thereof.” 
Only actions taken within the scope of its delegated 
powers qualify as “law.” Any act claiming powers not 
enumerated are not law at all. As Jefferson put it, such 
acts are “unauthoritative, void, and of no force.”

Alexander Hamilton put it this way in Federalist 33: 

“...it will not follow...that acts of the large soci-
ety which are not pursuant to its constitutional 
powers, but which are invasions of the residu-
ary authorities of the smaller societies, will be-
come the supreme law of the land. These will 
be merely acts of usurpation, and will deserve 
to be treated as such. Hence we perceive that 
the clause which declares the supremacy of 
the laws of the Union...only declares a truth, 
which flows immediately and necessarily from 
the institution of a federal government. It will 
not, I presume, have escaped observation, 
that it expressly confines this supremacy to 
laws made pursuant to the Constitution.”

More importantly, even when the federal government 
passes a legitimate law, states do not fall under any 
obligation to implement or enforce it. In other words, 
even if some federal gun laws were “constitutional,” 
Madison’s advice to refuse cooperation remains the 
valid response.

Even the Supreme Court agrees.
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Anti-Commandeering

While in practice, state governments are limited in the 
actions they can take to block a federal agency, a long-
standing legal principle makes it clear that the federal 
government cannot “commandeer” state resources 
or personnel to assist them. Under the anti-comman-
deering doctrine, the Supreme Court has consistently 
held that the federal government cannot force states 
to help implement or enforce federal acts or programs. 

This principle rests primarily on four Supreme Court 
cases: Prigg v. Pennsylvania (1842), New York v. US 
(1992), Printz v. US (1997) and National Federation of 
Businesses v. Sebelius (2012). The Printz case serves as 
the cornerstone.

Passed in 1994, The Brady Gun Bill contained provi-
sions requiring local law enforcement officers to ad-
minister a gun registration program. Two county sher-
iffs sued, saying forcing them to do the feds’ bidding 
violated the Constitution. The majority of the Court 
agreed. Justice Scalia wrote the majority opinion:

“We held in New York that Congress can-
not compel the States to enact or enforce a 
federal regulatory program. Today we hold 
that Congress cannot circumvent that pro-
hibition by conscripting the States’ officers 
directly. The Federal Government may nei-
ther issue directives requiring the States to 
address particular problems, nor command 
the States’ officers, or those of their politi-
cal subdivisions, to administer or enforce a 
federal regulatory program. It matters not 
whether policymaking is involved, and no 
case-by-case weighing of the burdens or 
benefits is necessary; such commands are 
fundamentally incompatible with our consti-
tutional system of dual sovereignty.”

Simply put, under the anti-commandeering doctrine, 
the federal government can’t force state agencies or 
employees to take part in enforcement or implementa-
tion of its programs because it violates the fundamen-
tal sovereignty of the state. The federal government 
can try to enforce its actions itself, but it can’t drag the 
state governments along with it.

Madison’s blueprint, supported by the anti-comman-
deering doctrine, provides a powerful tool that states 
can use to stop violations of the Second Amendment  
in their tracks. 

“the means of opposition...  
are powerful and at hand.”



...if the federal government  
can’t count all of its laws,  
how can it enforce them?
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IN PRACTICE
Some things change with the times, but fundamental 

principles do not. Despite attempts by progressives 
to erase it from the Constitution, the Second Amend-
ment remains as valid today as it was when it was rati-
fied. And Madison’s blueprint for states to take action 
to protect it from federal violations remains the best 
option on the table. 

Effectiveness

James Madison knew something in 1787 that we 
should all know today. Continuing in Federalist 46, he 
explained that this “refusal to cooperate” would serve  
as a highly effective method to stop unwanted federal 
acts. It’s why he wrote the paper, after all.

If, Madison wrote, several adjoining states were to 
take such actions, this “would present obstructions 
which the federal government would hardly be willing 
to encounter.”

Keep in mind that Madison wrote this at a time when 
government was extremely small in comparison to to-
day. And, in the following years after the ratification of 
the Constitution, the federal government rarely relied 
on state governments to carry out its acts.

On the other hand, today the federal government in-
jects itself into nearly every phase of life. 

The Library of Congress recently attempted to count 
all of the laws on the federal books. That project end 

 
ed in abject failure - they couldn’t count them all. And  
if the federal government can’t count all of its laws, 
how can it enforce them?

In short, it can’t.

During the partial government shutdown in the fall of 
2013, the The National Governors Association sent a 
panicked letter to congressional leadership begging 
them to avoid a shutdown, and admitted an important 
truth - states cooperate with the federal government in 
implementing “most federal programs.” 

Without state cooperation, the practical effect of fed-
eral laws becomes severely limited. This is why Judge 
Andrew Napolitano recently said that a single state re-

fusing to assist in the enforcement of federal gun laws 
or regulations would make them “nearly impossible to 
enforce” in that state.

The federal government simply doesn’t have the re-
sources. And because of that, Madison’s advice not 
only holds true today, it carries even more weight and 
more practical impact than it did in his day.

By simply refusing to cooperate, states can target and 
defeat unconstitutional federal gun “laws,” rules, reg-
ulations and orders, preserving the Second Amend-
ment, and protecting the natural right of Americans to 
own firearms. 
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STRATEGY
Our strategy is multi-faceted, and focused on a 

state by state basis.  We view all stages as sub-
stantial steps forward and recognize that no universal 
solution exists fitting into every state in the same year. 

That’s why we’ve designed a strategy similar to a stack 
of Legos. Lawmakers can take apart and “stack” the 
legislation in a way that works within the specific politi-
cal climate in their states. 

We recommend that the legislation and action be in-
troduced in multiple stages to ensure gradual imple-
mentation. And more importantly, success.

Step 1. Draw a line in the sand.

Federal politicians and the anti-Second Amendment 
establishment act with a seemingly-unlimited hubris 
when it comes to proposing an endless litany of gun 
control measures in Washington D.C. We can’t roll 
back 70 years of federal overreach in one year, but 
step-by-step, it can be stopped. To succeed, first we 
must take that initial crucial step and stop the bleeding 
so the wound will heal. 

John Dickinson, a leading Founding Father and noted 
statesman known as “the Penman of the Revolution” 
once wrote, “small things grow great by concord.” In 
other words, a small first step will lead to bigger steps. 
And  ultimately, they lead to victory.

When advising this strategy for the American Revolu-
tion, he couldn’t have been more right.

Today, we should follow that same advice. As a first 
step, states should move to prevent things from get-
ting any worse than they are today.

Legislation to ban state enforcement of any and all 
future federal gun control measures is the bandage 
needed to start the healing.

Passage establishes the legal and constitutional foun-
dation for the authority to ban the state from helping 
with federal enforcement. It also generates public 
awareness and interest in the issue and process. Most 
importantly, this type of bill acts as a launch pad for 
stronger measures in future sessions.

During the 2014 legislative session, Idaho lawmakers 
introduced and passed a bill addressing future federal 
firearms acts, after failing to move a broader measure 

the year before. That means that the state of Idaho will 
not cooperate in any way with any future acts relating 
to firearms. 

This is an extremely positive step forward. It introduces 
and establishes the principle of non-cooperation, stirs 
conversation, and brings the issue to the forefront. 
As Madison advised, this action will create “impedi-
ments” to the federal government enforcing new gun 
laws in Idaho. Multiplied across numerous states, it 
would make it difficult, if not impossible, for the feds 
to enact any new law relating to firearms.

This first-step bill also lays a solid foundation for future 
action. With the principle of non-cooperation with fed-
eral action established, lawmakers can move forward 
to address laws already on the books the violate the 
Second Amendment. 

Some of these unconstitutional acts go as far back 
as 1934. Idaho has set the stage to begin rolling them 
back.
 
Step 2. Fortify and build

Introduction of a step-one bill begins the process of 
building a movement. 

Supporters use the legislation as a platform to begin 
creating coalitions with any supportive activists/groups 
within the state, regardless of party. The Tenth Amend-
ment Center provides support by publicizing the bill, 
helping with coalition building and creating a media 
buzz. It develops talking points, educational resources, 
and debate responses that legislators can utilize to de-
fend the bill. The TAC also supports the bill through 
action alerts urging residents to contact legislators 
as the bill works its way through the political process, 
from committee hearings to final votes. 

The strategy involves working together with support-
ers and grassroots activists on the ground in the state.

Once the step-one bill passes, the movement gains 
even more steam. By aggressively publicizing the vic-
tory, it solidifies in the public’s mind that the state can 
successfully take action against violations of the Sec-
ond Amendment. It validates the legal position. With 
a win under their belt, coalitions continue to grow and 
gains strength. 

With the train moving full-steam ahead, we’re now 
ready for the next step. 
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Step 3. Go on the offensive.

Legislation to ban enforcement of all current federal 
gun control measures is the next step in the process 
and the ultimate goal.

Passing a non-cooperation bill that encompasses cur-
rent federal regulations makes for a very tall mountain 
to climb. While it might be tempting to try for this 
broad legislation right off the bat, in most states, it 
will prove extremely difficult, if not strategically impos-
sible, without a lot of groundwork and political will. 

Missouri probably counts as a state most open to ag-
gressive action to protect the Second Amendment and it 
failed to get this type of legislation passed in both 2013 
and 2014. Lawmakers came close. They overwhelming-
ly passed a bill through both houses of the legislature 
in 2013, but failed to override Gov. Jay Nixon’s veto by 
one vote. In 2014, both houses passed legislation, but 

lawmakers failed to reconcile the two versions. 

In both Texas and Arizona, similar legislation faced the 
same kind of hurdles and, ultimately, failed to pass, 
or lead to any concrete change. The struggles in the 
states most fertile for action against the feds illustrates 
just how hard a comprehensive bill including non-coop-
eration with all federal firearms acts is to get enacted.

We see this as the most desirable end, but it requires 
a great deal of political will, calculated action, and co-
alition-building. In virtually every state, step one and 
two are imperative to pave the way for future success. 
But acting strategically, we can get to step three, but 
like any process, the other steps should be worked 
through first.
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OUR PROGRESS
Idaho was the first state to pass a step-one bill into 

law, with Gov. C.L. “Butch” Otter signing S.1332 in 
March 2014. The passage of Idaho’s law prohibiting 
state cooperation with any future federal firearms acts 
set the stage beautifully for further action in 2015 and 
beyond, but it was not alone in trying to address feder-
al violations of the right to keep and bear arms.

Other states jumped the gun and worked on stronger 
measures. In Louisiana, for example, a bill which would 
have authorized the possession of short barrel firearms 
without federal registration, effectively nullifying a por-
tion of the National Firearms Act of 1934, was intro-
duced in 2014.

In the 2013 state legislative session, nearly two dozen 
states considered bills closer to step three, focusing 
primarily on federal measures that restrict ownership 
of a semi-automatic firearm or any magazine of a fire-
arm.

While they were effective in bringing the issue of 
state-level action against federal firearm measures into 
the public eye, the bulk of these efforts failed quickly. 
This was due to two primary reasons. First, many of 
the 2013 bills were poorly drafted with either unclear 
or superfluous language, or both. Without a clean bill 
text, the odds of opposition, especially in committees 
like judiciary (which have a high percentage of law-
yers), increases. Second and more importantly, these 
bills tried to accomplish too much, too soon. Without 
first establishing the principle and laying the founda-
tion through the passage of introductory legislation in 
Step 1 above, the likelihood of garnering the massive 
grassroots support needed for passage is very low.

Idaho is especially instructive. In 2013, a poorly-written 
stage-two bill was introduced, moved forward, but ul-
timately failed. In 2014, taking a small step back, pas-
sage of S.1332 had little opposition, and now the path, 
while still difficult, is set to move forward with addition-
al actions in 2015 and beyond.

Idaho’s S.1332 should act as a model first step for 
states around the country in 2015.

On the other hand, in a few isolated situations, activ-
ists were successful in pressing legislators to pass bills 
that, while not all the way to Step 3, were definitely 
further along than Step 1.  

In Alaska, HB69 was signed into law in April 2013. It  

 
establishes the principle that no state or local agency 
is allowed to use any resources to “implement or aid 
in the implementation” of any federal acts that infringe 
on a “person’s right, under the Second Amendment 
to the Constitution of the United States, to keep and 
bear arms.”  

Follow up legislation should be introduced in Alaska 
that specifically clarifies which federal acts qualify as an 
infringement, and expressly prohibits state and local 
assistance or participation in any enforcement action.  
We recommend including all federal acts.

In Kansas, SB102, the 2nd Amendment Protection Act, 
was also signed into law in April of 2013. Like the Alas-
ka law, the Kansas legislation establishes the founda-
tion for a ban on state and local assistance or partici-
pation in the enforcement of federal gun measures. It 
reads, in part:

Any act, law, treaty, order, rule or regulation of the 
government of the United States which violates the 
second amendment to the constitution of the United 
States is null, void and unenforceable in the state of 
Kansas.

A simple follow up measure to expressly state which 
“acts, laws, treaties, orders, rules and regulations” will 
be considered “unenforceable” in Kansas, banning 
state and local assistance or participation in any en-
forcement actions, is needed to practically effectuate 
the current law.

In Missouri, the people voted to approve Amendment 
5 on August 5, 2014. The state constitution is now 
amended to include an “obligation” for the state to 
defend the right to keep and bear arms against all in-
fringements, setting the stage for the legislature to put 
that into practice.

In 2015 (and beyond), legislation should be introduced 
in Alaska, Kansas, and Missouri to expressly prohibit 
state and local enforcement of federal gun laws, effec-
tuating legislation recently passed into law.

In other states, activists who are interested in working 
on bills at this stage should recognize that it is a long, 
multi-year process. And, should they be motivated to 
try to jump ahead, they should only do so while con-
currently working on the first phase, such as the bill 
already passed in Idaho in 2014.

http://legislature.idaho.gov/legislation/2014/S1332.htm
http://www.legis.la.gov/legis/BillInfo.aspx?s=14rs&b=HB519&sbi=y
http://www.legis.la.gov/legis/BillInfo.aspx?s=14rs&b=HB519&sbi=y
http://www.legis.state.ak.us/basis/get_fulltext.asp?session=28&bill=HB69
http://www.kslegislature.org/li/b2013_14/measures/documents/ccr_2013_sb102_h_2244.pdf
http://blog.tenthamendmentcenter.com/2014/08/landslide-victory-first-step-to-gun-control-nullification-in-missouri/
http://blog.tenthamendmentcenter.com/2014/08/landslide-victory-first-step-to-gun-control-nullification-in-missouri/
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Be It Enacted by the Legislature of the State of (STATE):

SECTION 1. SHORT TITLE. 

This act shall be known and may be cited as the “(STATE) 2nd Amendment Preservation Act.”

SECTION 2. FINDINGS

The Legislature of the State of (STATE) finds:

(1) that the right to keep and bear arms is a fundamental individual right that shall not be infringed;

(2) that it is the intent of the Legislature in enacting this act to protect (STATE) employees, includ-
ing law enforcement officers, from being directed, through federal executive orders, agency orders, 
statutes, laws, rules, or regulations enacted or promulgated on or after the effective date of this act, to 
violate their oath of office and individual rights affirmed under the 2nd Amendment to the Constitution 
for the United States and (SECTION AND ARTICLE) of the Constitution of the State of (STATE); 

(3) that pursuant to and in furtherance of the principles of federalism enshrined in the Constitution of 
the United States, the federal government may not commandeer this State’s officers, agents, or em-
ployees to participate in the enforcement or facilitation of any federal program not expressly required 
by the Constitution of the United States;

(4) that this right to be free from the commandeering hand of the federal government has been most 
notably recognized by the United States Supreme Court in Printz v. United States when the Court 
held: ‘The Federal Government may neither issue directives requiring the States to address particular 
problems, nor command the States’ officers, or those of their political subdivisions, to administer or 
enforce a federal regulatory program; and

APPENDIX: MODEL LEGISLATION
We have developed model legislation for a step-one 
bill that can be adapted for passage in any state. The 
bill prohibits state cooperation with any future federal 
act relating to firearms and stipulates penalties for 
state agencies/employees that violate the state law. 

Lawmakers in Alaska, Kansas, Idaho and Missouri 
should contact Tenth Amendment Center Second 
Amendment campaign lead Scott Landreth for 
legislation specifically crafted for their state to expand 
on what has previously passed. Scott can be reached 
at info@shallnot.org

http://shallnot.org
mailto:info@shallnot.org


The State-Level Plan to Protect the 2nd Amendment 11

(5) that the anti-commandeering principles recognized by the U.S. Supreme Court in Printz v. United 
States are predicated upon the advice of James Madison, who in Federalist #46 advised “a refusal to 
cooperate with officers of the Union” in response to either unconstitutional federal measures or con-
stitutional but unpopular federal measures.

SECTION 3. PROHIBITIONS

A. Other than compliance with an order of the court, notwithstanding any law, regulation, rule or order 
to the contrary, no agency of this state, political subdivision of this state, or employee of an agency or 
political subdivision of this state acting in his or her official capacity shall:

 (1) Knowingly and willingly participate in any way in the enforcement of any federal act, law, 
order, rule, or regulation issued, enacted or promulgated on or after the effective date of this act re-
garding a personal firearm, firearm accessory, or ammunition. 

 (2) Utilize any assets, state funds, or funds allocated by the state to local entities on or after the 
effective date of this act, in whole or in part, to engage in any activity that aids a federal agency, federal 
agent, or corporation providing services to the federal government in the enforcement or any investi-
gation pursuant to the enforcement of any federal act, law, order, rule, or regulation issued, enacted or 
promulgated on or after the effective date of this act regarding a personal firearm, firearm accessory, 
or ammunition.

SECTION 4. PENALTIES

A. Any agent or employee of this state, or of any political subdivision of this state who knowingly 
violates the prohibitions in Section 3 of this act shall, on a first violation, be liable for a civil penalty 
not to exceed three thousand dollars ($3,000) which shall be paid into the general fund of the state, and 
on a second or subsequent violation shall be guilty of a misdemeanor.

B  A political subdivision of this state may not receive state grant funds if the political subdivision 
adopts a rule, order, ordinance, or policy under which the political subdivision violates Section 3 of 
this Act. State grant funds for the political subdivision shall be denied for the fiscal year following the 
year in which a final judicial determination in an action brought under this section is made that the 
political subdivision has intentionally required actions which violate the prohibitions in Section 3 of 
this Act.

SECTION 5. SEVERABILITY

The provisions of this act are hereby declared to be severable and if any provision of this act or the 
application of such provision to any person or circumstance is declared invalid for any reason, such 
declaration shall not affect the validity of the remaining portions of this act. 

SECTION 6. EFFECTIVE DATE

This act takes effect upon approval by the Governor.




