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The	powers	not	delegated	to	the

United	States	by	the	Constitution,	nor

prohibited	by	it	to	the	States,	are

reserved	to	the	States	respectively,	or

to	the	people.
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5

Contents:	Overview

Two	Definitions

Nullification	can	be	defined	in	both	the

legal	and	the	practical	sense.

James	Madison's	Advice

In	Federalist	#46,	the	"Father	of	the

Constitution"	gave	us	a	four-step	plan

to	deal	with	federal	programs.

9

12

Nullification	Today

Madison's	strategy	was	used	effectively

in	the	19th	century.	But	can	it	be

applied	to	modern	times?
16

From	the	Bottom	Up

Depending	on	government	action	to

nullify	isn’t	enough.	Ultimately	it

takes	individuals	willing	to	engage	in

the	prohibited	activity.	

18

...................................................................................................................................................................................................



3

20
Asset	Forfeiture

A	federal	program	is

attacking	state

restrictions	on	forfeiture.

But	states	can	opt-out

and	nullify	its	effect	in

practice.	

25
Sound	Money

By	passing	laws	that

encourage	the	use	of	gold

and	silver,	state	action

can	set	the	foundation	to

nullify	the	Fed’s	power

over	the	monetary

system.

30
Right	to	Try

One	of	the	most

legislatively	successful

nullification	campaigns	in

modern	history,	at	least

in	terms	of	the	number	of

bills	signed	into	law,	as

well	as	its	bipartisan

support.

48
Health	Freedom

The	Patient	Protection

and	Affordable	Care	Act

(ACA)	vividly	illustrates

why	we	can’t	depend	on

Washington	D.C.	to	limit

itself.

53
Food	Freedom

Federal	regulation	of	raw

milk	reveals	just	how

deeply	the	federal

government	is	involved	in

local	food	issues.	

58
Right	to	Keep

and	Bear	Arms

The	ATF	employs	about

2,400	special	agents.

There	is	no	way	that

small	group	of	people	can

impose	federal	gun	laws

on	more	than	300	million

people	encompassing

3,794,083	square	miles

without	state	and	local

cooperation.

	

64
Hemp

Thanks	to	state	and

individual	nullification

efforts,	things	are

beginning	to	change.

70
Other	Issues

Each	year,	we	work	to

expand	into	new	areas

and	new	issues.	Here	are

a	few	that	we've	been

keeping	our	eyes	on.

32
Surveillance

If	America	was	rushing

toward	an	abyss	in	1975,

it	teeters	on	the	brink

today.	

44
Marijuana

On	no	other	issue	do	we

find	state-by-state

resistance	to	federal

power	so	advanced,	well-

funded,	supported	and

successful.	

Contents:	The	Issues

76
Making	it	Happen

While	some	nullification

efforts	happen	organically,

the	vast	majority	take

serious	organization,	work,

and	support	to	advance.	

...................................................................................................................................................................................................



4

...................................................................................................................................................................................................



5

e	are	in	the	midst	of	a

revolution.

A	Revolution	in	Thought

....................................................................................................................................................................................................

W			
But	it’s	not	a	revolution	in	the	sense	most

people	think	of.	It’s	not	a	war	fought	with	guns

and	bombs.	

It’s	a	battle	of	ideas.	

Today’s	revolution	is	a	revolution	in

thought.

John	Adams,	founding	father	and	second

president	of	the	United	States,	described	the

American	revolution	in	much	the	same	way.	In

his	1818	letter	to	Hezekiah	Niles,	he	wrote:

“But	what	do	we	mean	by	the	American

Revolution?	Do	we	mean	the	American	war?

The	Revolution	was	effected	before	the	war

commenced.	The	Revolution	was	in	the	minds

and	hearts	of	the	people;	a	change	in	their

religious	sentiments	of	their	duties	and

obligations.	…	This	radical	change	in	the

principles,	opinions,	sentiments,	and	affections

of	the	people,	was	the	real	American

Revolution.”

The	Tenth	Amendment	Center	was	founded	in

2006.	At	that	time,	nullification	was	a

maligned	idea	relegated	to	the	dustbin	of

history.	In	our	early	years,	we	counted	the

mere	introduction	of	a	non-binding	resolution

in	support	of	the	Tenth	Amendment	as	a	major

success.

https://founders.archives.gov/documents/Adams/99-02-02-6854
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From	those	small	seeds,	a	formidable

nullification	movement	has	grown	up	over	the

past	11-plus	years.	Last	year	alone,	more	than

450	bills	to	limit	federal	power	in	some	way

were	introduced	in	state	legislatures	across	the

country.	

From	Small	Things...

2017	marked	the	250th	anniversary	of	some	of

the	most	important	essays	in	American	history.

Written	by	John	Dickinson,	the	“Penman	of	the

Revolution,”	these	12	essays	known	as	“Letters

from	a	Farmer	in	Pennsylvania”	were	in

response	to	the	Townshend	Acts.

In	the	first	essay,	Dickinson	discussed	the	New

York	Restraining	Act,	which	was	the	last	of

these	British	Acts.	It	was	intended	to	punish

the	Assembly	of	New	York,	suspending	its

legislative	powers	for	failing	to	fully	comply

with	orders	from	the	crown.	

Dickinson	wrote:

“If	the	parliament	may	lawfully	deprive	New

York	of	any	of	her	rights,	it	may	deprive	any,	or

all	the	other	colonies	of	their	rights;	and

nothing	can	possibly	so	much	encourage	such

attempts,	as	a	mutual	inattention	to	the

interests	of	each	other.	To	divide,	and	thus	to

destroy,	is	the	first	political	maxim	in	attacking

those,	who	are	powerful	by	their	union.”

He	continued	on	to	say	that,	in	essence,	the

rightful	response	at	that	moment	would	have

been	for	other	assemblies	to	have	passed	non-

binding	resolutions	informing	Parliament	that

the	act	was	a	violation	of	rights	and	that	it

should	be	repealed.

Why?	His	answer	came	through	clearly	in	his

signature,	where	he	wrote	the	Latin	phrase,

Concordia	res	parvae	crescunt.

“Small	things	grow	great	by	concord.”

From	its	inauspicious	beginnings,	today’s

nullification	movement	is	growing	into	a

revolutionary	force.

TURNING	RADICAL	IDEALISM	INTO

WORKABLE	STRATEGY

It’s	one	thing	to	have	lofty	goals.	Achieving

them	takes	more	than	strong	rhetoric.	You

have	to	have	a	solid,	actionable	strategy.

In	response	to	the	unconstitutional	Alien	and

Sedition	Acts,	Thomas	Jefferson	used	the

Kentucky	and	Virginia	Resolutions	of	1798	to

lay	out	the	principles	of	nullification.	But	the

resolutions	themselves	did	not	nullify	the	Alien

and	Sedition	Acts.	Instead,	Jefferson	and

Madison	first	created	a	framework	for	future

action.	

On	November	17,	1798,	one	week	after	passage

of	the	Kentucky	Resolutions,	Thomas	Jefferson

sent	a	draft	to	James	Madison,	along	with	a

letter.	He	wrote:

I	inclose	you	a	copy	of	the	draught	of	the

Kentucky	resolves.	I	think	we	should	distinctly

affirm	all	the	important	principles	they	contain,

so	as	to	hold	to	that	ground	in	the	future,	and

leave	the	matter	in	such	a	train	as	that	we	may

not	be	committed	absolutely	to	push	the	matter

to	extremities,	&	yet	may	be	free	to	push	as	far

as	events	will	render	prudent.

Jefferson	and	Madison	stated	their	principles,

justified	their	actions,	and	then	left	the	door

open	to	proceed	with	a	practical	strategy	they

could	adapt	as	circumstances	evolved.

At	the	TAC,	we	try	to	follow	this	blueprint.	We

always	keep	the	ultimate	goal	in	front	of	us,

but	we	act	strategically	when	and	how	specific

situations	allow.	It’s	a	balancing	act	-	a	give

and	take	-	always	keeping	in	mind	that	you

don’t	achieve	radical	change	by	abandoning

radical	principles.

https://www.amazon.com/dp/1151670022?tag=tenthamendmentcenter-20&camp=213381&creative=390973&linkCode=as4&creativeASIN=1151670022&adid=169R8FDAHXW0J6XH2JPG&
https://www.amazon.com/dp/1151670022?tag=tenthamendmentcenter-20&camp=213381&creative=390973&linkCode=as4&creativeASIN=1151670022&adid=169R8FDAHXW0J6XH2JPG&
http://founders.archives.gov/documents/Jefferson/01-30-02-0392
http://founders.archives.gov/documents/Jefferson/01-30-02-0392
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William	Lloyd	Garrison	took	a	similar	tack	in	his	battle	against	slavery	in	the	U.S.

Garrison	ranks	as	one	of	the	greatest	abolitionists	in	American	history,	and	he

understood	this.	He	steadfastly	stuck	by	his	call	for	absolute	and	immediate

emancipation	of	all	slaves.

While	it	seems	absurd	to	our	21st	century	sensibilities,	total	abolition	of	slavery	was	an

idealistic,	radical,	extremist	position	in	the	mid-1800s.	Principled	abolitionists	were

generally	reviled,	even	in	the	North.	The	broader	abolitionist	movement	was	dominated

by	pragmatists	content	with	modest	policy	changes	here	and	there.	A	lot	of	them	were

merely	jockeying	for	political	power.	Garrison	would	have	none	of	this.	He	believed

slavery	should	end	immediately,	and	he	constantly	said	so.	He	wasn’t	concerned	about

winning	a	popularity	contest	or	convincing	people	he	was	properly	mainstream.	He

unapologetically	wore	a	badge	of	radicalism.	He	unwaveringly	pursued	the	ideal.
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But	Garrison	wasn’t	just	running	around	like	a

proverbial	bull	in	a	china	shop.	He	had

pragmatic	reasons	for	maintaining	his	hard-

core	stance.	He	recognized	that	by	pushing	for

the	ultimate	goal	he	was	more	likely	to	reach

it.

“Urge	immediate	abolition	as	earnestly	as	we

may,	it	will,	alas!	be	gradual	abolition	in	the

end.	We	have	never	said	that	slavery	would	be

overthrown	by	a	single	blow;	that	it	ought	to	be,

we	shall	always	contend."

Garrison	understood	that	if	he	started	by

seeking	half-measures,	he	would	never	end	up

with	anything	more	than	half-measures.	He

warned,	“Gradualism	in	theory	is	perpetuity	in

practice.”

Economist	and	political	philosopher	Murray

Rothbard	put	it	this	way	in	A	Case	for	Radical

Idealism:

“William	Lloyd	Garrison	was	not	being

‘unrealistic’	when	in	the	1830s	he	first	raised

the	glorious	standard	of	immediate

emancipation	of	the	slaves.	His	goal	was	the

morally	proper	one,	and	his	strategic	realism

came	in	the	fact	that	he	did	not	expect	his	goal

to	be	quickly	reached	…	

Gradualism	in	theory	indeed	undercuts	the

goal	itself	by	conceding	that	it	must	take	second

or	third	place	to	other	non-	or	anti-libertarian

considerations.	For	a	preference	for	gradualism

implies	that	these	other	considerations	are	more

important	than	liberty.”

At	the	TAC,	we	always	keep	the	Constitution

and	liberty	as	our	core	objective.		But	we	also

recognize	that	it	will	take	a	series	of	small

victories	to	reach	our	ultimate	goal.

We’ll	never	abandon	our	radical	idealism.	But

we	will	always	work	strategically,	step-by-step,

to	achieve	our	objectives.

This	report	tells	the	current	story	of	our	efforts.

Michael	Boldin	and
Mike	Maharrey

https://mises.org/library/case-radical-idealism
https://mises.org/library/case-radical-idealism
https://mises.org/library/case-radical-idealism


9

In	order	to	understand	the	nullification	movement	of	today,	one	must

first	understand	what	nullification	actually	is.

....................................................................................................................................................................................................

Nullification:	Two	Definitions

We	can	define	nullification	in	two	primary

ways;	a	legal	definition	and	a	practical

definition.	A	modern	Merriam-Webster

dictionary	defines	"nullify"	in	this	way:

1.	to	make	null;	especially:	to	make	legally

null	and	void

2.	to	make	of	no	value	or	consequence

The	first	definition	is	the	legal	meaning	-

ending	the	force	of	something	in	law.		For

example,	a	court	might	nullify,	or	invalidate,	a

contract	between	two	people.		

The	second	definition	is	the	practical	meaning	-

ending	the	the	actual	effect	of	something.

Merriam-Webster	gives	an	example	of	a

penalty	nullifying	a	goal	in	a	game	of	soccer.

When	the	flow	of	traffic	moves	at	80	mph	in	a

70	mph	zone,	the	speed	limit	is	nullified	in

practice	and	effect.	

People	of	the	founding	era	understood

nullification	in	much	the	same	way.	Evidence

from	contemporary	dictionaries	of	the	day

indicates	that	there	were	two	primary

definitions	of	the	word;	one	legal	and	one

practical.

The	New	Law	Dictionary	by	Giles	Jacob	was

one	of	the	leading	legal	dictionaries	of	the	18th

century	and	defined	a	nullity	as	that	which

renders	something	of	no	legal	force.	On	the

other	hand,	a	number	of	18th	century	popular

dictionaries	defined	words	like	nullify,	nullity

and	null	as	something	rendered

ineffectual.

What	about	John	C.	Calhoun?

When	 pundits,	 members	 of	 the	 media,	 and

legal	 experts	 talk	 about	 “nullification,”	 they

almost	 always	 focus	 exclusively	 on	 the	 legal

definition.	

They	specifically	fixate	on	a	particular	process

created	and	proposed	by	South	Carolina	Sen.

John	C.	Calhoun	during	the	so-called	“tariff

crisis”	of	the	late	1820s	and	early	1830s.	Given

the	way	the	media	and	academics	talk	about

nullification,	you	would	almost	think	Calhoun

came	up	with	the	concept.	Because	Calhoun

was	a	vocal	proponent	of	slavery,	nullification

opponents	play	this	game	to	the	hilt,	inferring,

and	sometimes	outright	asserting,	that	the

whole	idea	is	rooted	in	racism.

Calhoun’s	process	rested	purely	on	the	legal

definition	of	nullification.	By	focusing	on	this

exclusively,	mainstream	historians	and	media

members	completely	ignore	nullification	that

has	happened	and	is	happening	in	a	more

practical	sense.

Calhoun	held	that	since	each	state	is	a	party	to

a	legal	compact	-	the	Constitution	-	each	state

had	the	constitutional	authority	to	determine

whether	or	not	it	had	been	exceeded	or

violated.	In	his	conception	of	the	process,	a

single	state	could	take	a	steps	to	legally

overturn	any	act	it	deemed	unconstitutional.

http://www.merriam-webster.com/dictionary/nullify
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The	Calhoun-inspired	South	Carolina

plan	for	nullification	held	that	if	a	single

state	declared	a	federal	act

unconstitutional,	it	legally	overturned

the	law	-	not	just	in	that	state,	but

throughout	the	entire	country.	From

that	point	forward,	the	state’s	position

would	be	immediately	recognized	as

legally-binding,	correct	and	true	in

every	state	unless	¾	of	the	other	states,

in	convention,	overruled	the	single	state

and	overturned	its	nullifying	act.

As	Mike	Maharrey	noted	in	his

handbook	Smashing	Myths:

Understanding	Madison’s	Notes	on

Nullification,	James	Madison	was	asked

to	offer	his	opinion	on	the	proposal	and

came	down	strongly	against	it.	And

rightly	so,	based	primarily	on	the

“peculiar”	(his	word)	process	that

Calhoun	and	South	Carolina	proposed.	

The	Smashing	Myths	handbook	covers

Madison’s	views	in	more	detail.

Calhoun	started	with	Thomas

Jefferson’s	reasoning	in	the	Kentucky

Resolutions	of	1798,	asserting	that	a

part	of	the	federal	government	(the

Supreme	Court	that	is)	could	not	serve

as	the	final	arbiter	in	determining	the

extent	of	federal	power.	Jefferson	wrote:

“The	government	created	by	this	compact	was	not	made	the	exclusive	or	final	judge	of	the

extent	of	the	powers	delegated	to	itself;	since	that	would	have	made	its	discretion,	and	not	the

Constitution,	the	measure	of	its	powers;	but	that,	as	in	all	other	cases	of	compact	among

powers	having	no	common	judge,	each	party	has	an	equal	right	to	judge	for	itself,	as	well	of

infractions	as	of	the	mode	and	measure	of	redress.”

But	Calhoun	took	this	general	principle	and	invented	his	own	elaborate	process	to	carry	out

nullification	out	of	thin	air.

In	fact,	Thomas	Jefferson	never	mentioned	a	specific	path	to	nullify	in	the	Kentucky

Resolutions,	or	anywhere	in	his	writings.	He	never	outlined	a	process,	much	less	an	exclusive

method	of	nullification,	like	Calhoun	claimed.

....................................................................................................................................................................................................

http://shop.tenthamendmentcenter.com/product/smashing-myths-understanding-madisons-notes-on-nullification/
http://shop.tenthamendmentcenter.com/product/smashing-myths-understanding-madisons-notes-on-nullification/
http://shop.tenthamendmentcenter.com/product/smashing-myths-understanding-madisons-notes-on-nullification/
http://shop.tenthamendmentcenter.com/product/smashing-myths-understanding-madisons-notes-on-nullification/
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Nullification	in	Practice	and	Effect

Given	that	we	generally	only	hear	about	Calhoun’s	legal	nullification,	one	might	be	tempted	to

think	that	there	is	no	way	to	nullify	without	ending	the	force	of	something	in	law.	In	other	words,

without	a	legislative	body	repealing	the	law,	or	a	judge	striking	it	down,	it	will	still	remain	in	full

effect.	

But	this	certainly	isn’t	always	the	case.

Many	people		practice	nullification	virtually	every	time	they	get	in	their	vehicle	-	unless	of	course

they	always	drive	at	or	below	the	posted	speed	limit.

We	find	one	of	the	most	absurd	examples	of	practical	nullification	in	Virginia,	where	the	state

completely	bans	sex	except	between	married	couples.	No	matter	your	age	or	your	partner's,

breaking	this	law	will	supposedly	get	you	slapped	with	a	Class	4	misdemeanor.	

In	Feb.	2014,	an	effort	to	repeal	this	law	failed,	and	another	attempt	to	do	so	has	been	introduced

for	the	2018	legislative	session.	However,	there	is	no	doubt	that	while	the	law	is	not	legally	null

and	void,	it	is	nullified	in	practice	on	a	daily	basis.	Unmarried	couples	still	have	sex	in	Virginia,

and	the	police	do	not	engage	in	bedroom	or	backseat	raids	to	enforce	the	law.	

Alcohol	prohibition	provides	an	example	of	nullification	in	practice	on	an	even	larger	scale.	From

1920	to	1933,	there	was	a	nationwide	federal	ban	on	the	sale,	production,	importation,	and

transportation	of	alcoholic	beverages.	That	ban	didn’t	work.	

Alcohol	prohibition	didn’t	fail	because	a	federal	judge	struck	it	down.	No	competing	law	repealed	it.

That	happened	much	later.	Prohibition	was	reduced	to	a	virtually	unenforceable	decree	in	much	of

the	country	for	many	reasons,	including	mass	individual	disregard	of	the	law,	along	with	a	refusal

by	states	to	assist	in	its	enforcement.

Most	commentators	today	focus	solely	on	nullification	as	a	process	in	the	legal	realm	and

completely	ignore	its	practical	definition.	This	indicates	they	must	believe	a	lot	more	people	in

Virginia	have	misdemeanor	convictions	on	their	records	than	actually	do.	These	people	become	so

focused	on	the	law	in	the	strict	sense	of	the	word	that	their	narrow	vision	prevents	them	from

seeing	the	bigger	picture.

For	the	purpose	of	this	report,	we	take	a	more	expansive	view	of	nullification.	We	think	beyond	the

mere	legal	and	into	the	realm	of	the	practical.	

Thus,	nullification	can	be	defined	as	“any	act	or	set	of	acts	which	has	as	its	result	a	particular	law

being	rendered	legally	null	and	void,	or	unenforceable	in	practice.”

http://hamptonroads.com/2014/02/effort-strike-virginias-fornication-law-fails
http://hamptonroads.com/2014/02/effort-strike-virginias-fornication-law-fails
http://hamptonroads.com/2014/02/effort-strike-virginias-fornication-law-fails
http://lis.virginia.gov/cgi-bin/legp604.exe?181+sum+HB138
http://lis.virginia.gov/cgi-bin/legp604.exe?181+sum+HB138
http://blog.tenthamendmentcenter.com/2013/12/dec-5-1933-prohibition-repealed-after-state-resistance-killed-the-law/
http://blog.tenthamendmentcenter.com/2013/12/dec-5-1933-prohibition-repealed-after-state-resistance-killed-the-law/
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In	Federalist	#46,	Madison	advised	a	powerful	path	to	resist	the	enforcement	of	federal	acts.

He	wrote:

“Should	an	unwarrantable	measure	of	the	federal	government	be	unpopular	in	particular

States,	which	would	seldom	fail	to	be	the	case,	or	even	a	warrantable	measure	be	so,	which

may	sometimes	be	the	case,	the	means	of	opposition	to	it	are	powerful	and	at	hand.	The

disquietude	of	the	people;	their	repugnance	and,	perhaps	refusal	to	cooperate	with	officers

of	the	Union,	the	frowns	of	the	executive	magistracy	of	the	State;	the	embarrassment	created

by	legislative	devices,	which	would	often	be	added	on	such	occasions,	would	oppose,	in	any

State,	very	serious	impediments;	and	were	the	sentiments	of	several	adjoining	States	happen	to

be	in	Union,	would	present	obstructions	which	the	federal	government	would	hardly	be	willing

to	encounter.”

Madison	offered	a	simple,	but	incredibly	effective	path	to	nullify	federal	acts	in	practice	-

simply	refuse	to	cooperate.	

In	other	words,	whether	a	federal	act	or	program	is	considered	“unwarrantable”

(unconstitutional),	or	“warrantable”	(constitutional	but	merely	“unpopular”),	refusal	to

participate	in	its	enforcement	or	effectuation	can	stop	that	act	or	program	in	its	tracks.

Madison	developed	this	strategy	when	the	federal	government	was	tiny	in	size	and	scope.	As

the	National	Governors	Association	pointed	out	in	a	letter	during	the	2013	federal

government	shutdown,	today	“states	are	partners	with	the	federal	government	in

implementing	most	federal	programs.”

A	refusal	to

cooperate

with	officers

of	the	Union

James	Madison's	Advice

Madison	gave	us	a	blueprint	for	practical	nullification	before	the	Constitution	was	even

ratified.

....................................................................................................................................................................................................

http://www.nga.org/cms/home/federal-relations/nga-letters/executive-committee-letters/col2-content/main-content-list/federal-government-shutdown.html#
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This	gives	Madison’s	blueprint	even	more	power.	The	feds	depend	on	state	and	local	resources,

including	personnel,	to	do	virtually	everything.	When	states	refuse	to	participate,	it	makes	it

difficult,	if	not	impossible,	for	the	federal	government	to	run	its	programs	or	enforce	its	laws	in

that	state.

Judge	Andrew	Napolitano	agreed	when	he	recommended	that	states	refuse	to	enforce	federal	gun

laws.	He	said	that	if	a	single	state	would	do	so,	it	would	make	those	federal	laws	“nearly

impossible	to	enforce.”

Whether	initiated	by	individuals	or	state	legislative	action,	or	a	combination	of	the	two,	non-

cooperation	-	“a	refusal	to	cooperate	with	officers	of	the	Union”	-	creates	serious	impediments	and

obstructions	to	federal	programs,	and	can	ultimately	nullify	such	actions	in	practice	and	effect.

Proven	Effective	in	Practice

James	Madison’s	blueprint	was	put	into	full	effect	by	northern	abolitionists	in	the	years	leading	up

to	the	Civil	War.	

The	Fugitive	Slave	Act	of	1850	made	it	a	federal	crime	to	help	a	fugitive	slave,	and	denied	any

semblance	of	due	process	to	those	accused	of	running	away	from	their	“owners.”	Northern	states

implemented	and	enforced	policies	to	effectively	end	cooperation	with	enforcement	of	this	federal

law,	including	passage	of	“personal	liberty	laws”	to	thwart	fugitive	slave	rendition.	Individuals

simply	ignored	the	federal	law	and	helped	escaped	slaves	anyway.	Additionally,	Northern	juries

often	refused	to	convict	people	charged	under	the	Fugitive	Slave	Act.	These	combined	efforts

nullified	the	law	in	practice	and	effect.

But	was	this	really	“nullification?”	

Leading	abolitionists	said	it	was.

For	instance,	John	Greenleaf	Whittier,	an	ardent	abolitionist	poet	from	Massachusetts,	said:	

“Since	the	passage	of	the	Fugitive	Slave	Law	by	Congress,	I	find	myself	in	a	position	with	respect	to

it,	which	I	fear	my	fellow	citizens	generally	are	not	prepared	to	justify.	So	far	as	that	law	is

concerned,	I	am	a	nullifier.”

And	our	grand	abolitionist	strategist	William	Lloyd	Garrison	agreed:

“The	nullification	advocated	by	Mr	Whittier…is	loyalty	to	goodness.”

....................................................................................................................................................................................................

http://blog.tenthamendmentcenter.com/2014/08/andrew-napolitano-federal-gun-laws-nearly-impossible-to-enforce-without-state-assistance/
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Southerners	also	considered	these	northern	actions	nullification.	In	fact,	the	first	grievance	listed

in	the	Declaration	of	the	Immediate	Causes	Which	Induce	and	Justify	the	Secession	of	South

Carolina	from	the	Federal	Union	was	northern	nullification	of	the	Fugitive	Slave	Act.	It	even	uses

the	word	“nullify.”

“For	many	years	these	laws	were	executed.	But	an	increasing	hostility	on	the	part	of	the	non-

slaveholding	States	to	the	institution	of	slavery,	has	led	to	a	disregard	of	their	obligations,	and	the

laws	of	the	General	Government	have	ceased	to	effect	the	objects	of	the	Constitution.	The	States	of

Maine,	New	Hampshire,	Vermont,	Massachusetts,	Connecticut,	Rhode	Island,	New	York,

Pennsylvania,	Illinois,	Indiana,	Michigan,	Wisconsin	and	Iowa,	have	enacted	laws	which	either

nullify	the	Acts	of	Congress	or	render	useless	any	attempt	to	execute	them.”

Other	seceding	states,	including	Mississippi,	Texas	and	Georgia	included	similar	statements	in

their	own	secession	documents.	

So,	while	northern	actions	didn’t	legally	end	the	fugitive	slave	acts,	they	did	make	them	nearly

impossible	to	enforce,	nullifying	them	in	practice	and	effect.

Anti-Commandeering

This	strategy	of	non-cooperation	has	not	only	been	proven	effective,	it’s	even	approved	by	the

federal	courts.	The	Supreme	Court	has	repeatedly	affirmed	Madison’s	blueprint,	with	multiple

opinions	holding	that	the	federal	government	cannot	require	states	to	expend	resources	or	provide

personnel	to	help	it	carry	out	its	acts	or	programs.		

Known	as	“anti-commandeering,”	this	doctrine	rests	primarily	on	four	major	SCOTUS	cases:	Prigg

v.	Pennsylvania	(1842),	New	York	v.	US	(1992),	Printz	v.	US	(1997)	and	National	Federation	of

Businesses	v.	Sebelius	(2012).	The	Printz	case	serves	as	the	cornerstone.	Justice	Scalia	wrote	the

opinion	for	the	majority.	

"We	held	in	New	York	that	Congress	cannot	compel	the	States	to	enact	or	enforce	a	federal

regulatory	program.	Today	we	hold	that	Congress	cannot	circumvent	that	prohibition	by

conscripting	the	States'	officers	directly.	The	Federal	Government	may	neither	issue	directives

requiring	the	States	to	address	particular	problems,	nor	command	the	States'	officers,	or	those	of

their	political	subdivisions,	to	administer	or	enforce	a	federal	regulatory	program.	It	matters	not

whether	policymaking	is	involved,	and	no	case-by-case	weighing	of	the	burdens	or	benefits	is

necessary;	such	commands	are	fundamentally	incompatible	with	our	constitutional	system	of	dual

sovereignty."

This	captures	the	heart	of	Madison’s	advice	in	Federalist	#46	-		a	“refusal	to	cooperate	with	officers

of	the	Union.”

http://avalon.law.yale.edu/19th_century/csa_scarsec.asp
http://avalon.law.yale.edu/19th_century/csa_scarsec.asp


15

As	noted	above,	according	to	the	National	Governors	Association,	the	states	“partner”	with	the

federal	government	to	carry	out	“most	federal	programs.”		That	means	passing	an	“anti-

commandeering”	bill	banning	the	state	from	participating	in	a	specific	federal	act	or	program	can

make	those	acts	“nearly	impossible”	to	enforce.

While	Madison’s	advice	should	stand	on	its	own,	the	unfortunate	truth	is	that	it	holds	weight

within	the	legal	profession	and	among	state	legislators	simply	because	the	Supreme	Court

repeatedly	validated	it.	Although	we	don’t	base	our	philosophical	foundation	on	the	opinions	of

federal	judges,	we	can	use	this	knowledge	for	a	strong	strategic	advantage.

A	significant	number	of	lawyers	make	up	the	typical	state	legislature,	and	powerful	committee

chairs	are	often	lawyers	too.	The	cold,	hard	fact	is	that	without	validation	from	the	Supreme

Court,	a	vast	majority	of	these	lawyer-politicians	will	do	everything	in	their	power	to	block

legislation	from	moving	forward.

For	this	reason,	the	anti-commandeering	approach	makes	for	an	excellent	strategy.	It	eliminates

the	claim	of	unconstitutionality	and	illegality	that	opponents	always	raise	with	different	methods

of	nullification,	for	example,	legislation	that	includes	a	physical	arrest	of	federal	agents.	

That	doesn’t	mean	nullification	bills	based	on	this	strategy	will	easily	pass	through	the	legislative

process	either.	In	fact,	they	still	face	harsh	resistance	in	almost	every	situation.	But	anti-

commandeering	bills	shift	the	debate	to	the	issues	at	hand	and	away	from	purely	academic	and

legal	arguments.	It	forces	opponents	of	nullification	to	address	issues	like	Obamacare,	federal	gun

control	and	NSA	spying	head-on	instead	of	hiding	behind	arcane	legal	posturing.	

As	they	say	-	the	proof	is	in	the	pudding,	and	in	recent	years,	we’ve	seen	states	pass	dozens	of

anti-commandeering	laws.	This	contrasts	vividly	with	the	almost	complete	failure	to	pass

nullification	legislation	that	seeks	to	physically	block	federal	agents.	The	political	climate	isn’t

ready	for	that	type	of	aggressive	nullification.	The	key	is	in	continuing	to	push	noncooperation	bills

that	will	pass	and	create	practical	effects,	while	continuing	our	work	to	educate	the	public	on	the

principles	of	nullification.	If	we	can	change	the	political	climate	through	education,	coupled	with

tangible	legislative	success,	it	will	plow	the	fields	for	future,	more	aggressive	nullification	efforts	in

cases	where	it	might	be	necessary.
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But	can	this	strategy	of	non-cooperation	be	used	successfully	today?

In	short,	yes.	It’s	already	happening.

Practically	speaking,	the	modern	nullification	movement	started	in	1996

when	California	voters	approved	Proposition	215,	the	Compassionate	Use

Act,	authorizing	the	possession,	cultivation	and	use	of	cannabis

(marijuana)	for	limited	medical	use.

The	federal	government	claims	the	power	to	strictly	enforce	a	total

prohibition	of	marijuana.	It	makes	no	exception	for	medical	purposes.	

As	the	November	vote	loomed	in	1996,	three	different	presidents	came	to

California	to	campaign	against	it.	Of	course,	opponents	trotted	out	the

typical	“reefer	madness”	philosophical	opposition	to	the	proposition.	But

they	also	made	a	constitutional	claim	-	that	the	supremacy	clause	didn’t

allow	the	people	of	California	to	defy	federal	marijuana	policy.

Nullification

Today

Practically

speaking,	the

modern

nullification

movement

started	in

1996	when

California

voters

approved

Proposition

215

orthern	nullification	of	the	Fugitive	Slave	Act	of	1850

proved	the	effectiveness	of	Madison’s	blueprint.	N

....................................................................................................................................................................................................
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But	defy	they	did.

The	early	days	of	limited	medical	marijuana	legalization	in	California	were	precarious.	The

federal	government	put	heavy	pressure	on	anyone	violating	its	prohibition.	People	were

jailed,	property	was	taken,	and	threats	for	more	were	regularly	made	and	carried	out.

Initially,	the	legal	market	under	state	law	barely	registered	a	blip.

But	from	those	small	things,	Prop	215	grew	into	something	great.	In	2016,	Californians	voted

to	make	cannabis	legal	for	recreational	use.	And	even	before	full	legalization	goes	into	effect,

the	plant	ranks	as	the	#1	cash	crop	in	the	state.	A	study	by	the	the	University	of	California

Agricultural	Issues	Center	estimates	with	full	legalization,	marijuana	sales	will	generate

more	than	$5	billion	in	revenue	each	year.	That’s	more	than	other	agricultural	goods,

including	grapes,	almonds	and	dairy	combined;	all	products	that	California	is	widely	known

for.

The	growth	of	the	marijuana	industry	happened	despite	increasingly	aggressive	federal

enforcement	measures	in	subsequent	years,	escalating	significantly,	first	under	Presidents

Clinton	and	G.W.	Bush.	Enforcement	under	President	Obama	proved	even	more	aggressive,

more	than	doubling	the	number	of	attempts	and	resources	spent	by	his	two	predecessors

combined.

It	also	happened	in	the	face	of	a	2005	Supreme	Court	opinion	in	Gonzales	v	Raich.	The	Court

took	the	position	that	the	“interstate	commerce	clause”	of	the	Constitution	authorized	the

federal	government	to	prohibit	the	possession,	consumption,	and	production	of	a	plant,	even	if

it	never	left	someone’s	backyard.

At	the	time	of	that	case,	there	were	ten	states	with	medical	marijuana	laws	on	the	books.	Not

one	single	state	repealed	its	law	after	the	court	issued	its	opinion.	Today,	there	are	nearly

triple	that	number.

The	federal	government	is	clearly	losing	the	battle	against	state,	local	and	individual

defiance.

We’ll	cover	more	details	on	continuing	efforts	later.	More	importantly,	however,	this

represents	an	effective,	if	not	yet	complete,	nullification	of	federal	prohibition	of	marijuana.

Keep	in	mind,	this	is	happening	in	the	face	of	opposition	from	every	branch	of	the	federal

government.

Today,	similar	efforts	have	taken	root	across	the	country,	covering	a	variety	of	other	issues,

and	crossing	the	political	spectrum.	

....................................................................................................................................................................................................

http://www.latimes.com/politics/la-pol-ca-pot-economic-study-20170611-story.html
http://www.latimes.com/politics/la-pol-ca-pot-economic-study-20170611-story.html
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From	the	Bottom	Up

Depending	on	government	action	to	nullify	isn’t	enough.	Ultimately	it	takes

individuals	willing	to	engage	in	the	prohibited	activity.	

....................................................................................................................................................................................................



19

willing	to	drive	as	slow	as	the	government

mandates.	No	government	action	is

needed	to	nullify.

And	it’s	individual	action	that	serves	as

the	linchpin	for	nullification	of	federal

marijuana	prohibition,	along	with	every

other	nullification	action.	People	in

California	where	already	using,	buying,

growing	and	selling	cannabis	for	both

medical	and	recreational	purposes	before

Prop	215	was	passed.	State	legalization	in

1996,	even	with	its	limited	scope,	cracked

open	the	door	for	more,	and	the	market

responded.	Today,	Californians	have

thrown	that	door	wide	open.	They	now

use,	buy,	grow	and	sell	marijuana	in	even

larger	numbers.	Business	have	taken	root

in	communities,	and	farmers	have

embraced	the	crop.	The	law	facilitated	the

growth	of	the	market	by	creating	legal

space	and	allowing	people	to	do	what	they

were	already	doing	without	fear	of	state

prosecution.	As	the	market	grew,	it

became	more	and	more	difficult	for	the

feds	to	put	a	dent	in	it.	This	demonstrates

an	important	truth	-	when	given	even	just

a	little	room	to	flourish,	markets	are

more	powerful	than	government.	

The	same	process	works	with	other

issues.	States	can	pass	laws	making	it

easier	to	use	gold	and	silver	in	everyday

transactions	as	a	step	toward	nullifying

the	Federal	Reserve’s	monopoly	on

money.	But	for	it	to	be	truly	effective,

markets	need	to	develop.	People	and

businesses	need	to	actually	to	start	using

gold	and	silver	in	daily	transactions.

States	can	facilitate	free	market	alternatives	to

Obamacare,	but	it	won’t	usher	in	the	collapse	of

federal	health	care	unless	people	take

advantage	of	these	alternatives.	

When	we’ve	seen	people	rely	on	government

efforts	alone	to	nullify	a	federal	act,	it	has	not

fared	well	over	the	long	haul.	After	the	passage

of	the	REAL	ID	Act	in	2005,	multiple	states

passed	laws	blocking	implementation	of	the

national	ID	program.	A	decade	later,	the

majority	of	states	still	hadn’t	complied	with

REAL	ID	mandates.	But	over	the	last	couple	of

years,	resistance	has	withered	under	constant

federal	pressure.	A	number	of	states	that	had

passed	laws	prohibiting	implementation	of

REAL	ID,	including	Idaho	and	Oklahoma,	have

now	reversed	course.

The	lesson	here	is	clear	-	government	action

alone	is	an	unreliable	way	to	resist	federal

power.	It	is	essential	to	have	individuals

committed	to	exercising	their	freedom	-

whether	Washington	D.C.	wants	them	to	or	not.

Nevertheless,	state	and	local	government	action

plays	an	important	role	in	nullification	efforts.

State	efforts	can	help	open	the	door	for

individuals.	Prop	215	opened	the	door	for

California	to	access	medical	marijuana.	And

access	it	they	did.	People	grew,	bought,	sold,

and	consumed	marijuana	before	California

“allowed”	it,	paving	the	way	for	state	action.

From	there	state	action	opened	the	door	for

further	local	and	individual	action.	The	end

result	is	nullification	in	effect.

In	the	sections	ahead,	we’ll	cover	prominent

state	and	local	actions	that	open	the	door	to

undermine	federal	power.

rivers	nullify	speed	limits

on	highways	every	day

simply	because	they	aren’tD

....................................................................................................................................................................................................
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In	recent	years,	states	have	started

restricting	the	use	of	“civil	asset	forfeiture,”

but	a	federal	program	has	threatened	to

undermine	them.	However,	efforts	to	opt	out

of	the	federal	program	have	picked	up	steam

as	well.

Civil	asset	forfeiture	empowers	law

enforcement	agencies	to	take	a	person’s

property	merely	based	on	the	belief	it	was

involved	in	criminal	activity.	In	many	states,

forfeiture	doesn’t	require	a	criminal

conviction,	or	even	an	arrest,	flipping	due

process	on	its	head.	Instead	of	requiring

prosecutors	to	prove	their	case,	the	burden

falls	on	the	property	owner	to	establish	the

seized	items	weren’t	involved	in	a	crime.

It’s	guilty	until	proven	innocent.

These	asset	forfeiture	programs	create

perverse	incentives.	In	many	states,	police

departments	get	to	keep	a	cut	of	the	proceeds

from	seized	assets.	In	some	cases,	law

enforcement	gets	100	percent.	This	creates	a

dynamic	dubbed	“policing	for	profit”	where

police	focus	on	forfeiture	opportunities

instead	of	pursuing	other	investigations.	

Although	some	states	have	put	more

stringent	procedures	in	place,	law

enforcement	agencies	end	up	bypassing	more

strict	state	laws	through	a	process	known	as

adoption	under	the	federal	“Equitable

Sharing”	program.

Here's	how	it	works.

Asset	Forfeiture

Is	legalized	government	stealing.

.................................................................................................................................................................................................... ....................................................................................................................................................................................................

http://ij.org/report/policing-for-profit/
https://www.youtube.com/watch?v=TH6vYLXTfGI
https://www.youtube.com/watch?v=TH6vYLXTfGI
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In	recent	years,	states	have	started

restricting	the	use	of	“civil	asset	forfeiture,”

but	a	federal	program	has	threatened	to

undermine	them.	However,	efforts	to	opt	out

of	the	federal	program	have	picked	up	steam

as	well.

Civil	asset	forfeiture	empowers	law

enforcement	agencies	to	take	a	person’s

property	merely	based	on	the	belief	it	was

involved	in	criminal	activity.	In	many	states,

forfeiture	doesn’t	require	a	criminal

conviction,	or	even	an	arrest,	flipping	due

process	on	its	head.	Instead	of	requiring

prosecutors	to	prove	their	case,	the	burden

falls	on	the	property	owner	to	establish	the

seized	items	weren’t	involved	in	a	crime.

It’s	guilty	until	proven	innocent.

These	asset	forfeiture	programs	create

perverse	incentives.	In	many	states,	police

departments	get	to	keep	a	cut	of	the	proceeds

from	seized	assets.	In	some	cases,	law

enforcement	gets	100	percent.	This	creates	a

dynamic	dubbed	“policing	for	profit”	where

police	focus	on	forfeiture	opportunities

instead	of	pursuing	other	investigations.	

Although	some	states	have	put	more

stringent	procedures	in	place,	law

enforcement	agencies	end	up	bypassing	more

strict	state	laws	through	a	process	known	as

adoption	under	the	federal	“Equitable

Sharing”	program.

Here's	how	it	works.

Asset	Forfeiture

Is	legalized	government	stealing.

.................................................................................................................................................................................................... ....................................................................................................................................................................................................

http://ij.org/report/policing-for-profit/
https://www.youtube.com/watch?v=TH6vYLXTfGI
https://www.youtube.com/watch?v=TH6vYLXTfGI
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Under	federal	law,	state	and	local	police	can	“pass	off”	asset	forfeiture	cases	to	federal	prosecutors.

Once	the	feds	“adopt”	a	case,	the	forfeiture	then	moves	forward	under	federal	law,	often	affording

less	protections	for	individuals	than	state	law.	By	placing	the	case	under	federal	jurisdiction,	state

and	local	law	enforcement	then	bypass	more	stringent	provisions	under	state	law,	such	as	the

requirement	for	a	criminal	conviction,	and	still	rake	in	up	to	80	percent	of	the	proceeds	from

forfeited	assets	via	the	federal	Equitable	Sharing	Program.

For	example,	California	previously	had	some	of	the	strongest	state-level	restrictions	on	civil	asset

forfeiture	in	the	country,	but	law	enforcement	simply	bypassed	these	restrictions	by	claiming	cases

were	federal	in	nature.	According	to	a	report	by	the	Institute	for	Justice	(IJ),	Policing	for	Profit,

California	ranked	dead	last	of	all	states	in	the	country	between	2000	and	2013	as	the	biggest

benefactor	of	this	program.	During	the	2016	legislative	session,	the	state	closed	the	loophole	in

most	situations.

This	federal	asset	forfeiture	program	provides	the	federal	government	another	way	to	influence

local	policing	priorities.	The	lure	of	federal	money	incentivizes	state	and	local	law	enforcement

agencies	to	focus	on	federal	agendas	instead	of	local	needs.	For	example,	the	feds	dangle	asset

forfeiture	funds	in	front	of	local	police	to	entice	them	to	prioritize	the	drug	war.

In	July	2017,	the	U.S.	Department	of	Justice	issued	a	policy	directive	on	federal	asset	forfeiture.	It

directed	the	federal	government	to	aggressively	seize	property	even	if	it	never	charged	the	owner

with	a	crime,	including	in	states	that	require	a	criminal	conviction	to	complete	forfeiture.	The	DOJ

issued	the	directive	to	implement	Attorney	General	Jeff	Sessions’	order	to	ramp	up	asset

forfeiture.

The	new	DOJ	directive	reiterates	full	support	for	the	federal	equitable	sharing	program,	directs

federal	law	enforcement	agencies	to	aggressively	utilize	it,	and	sets	the	stage	to	expand	it	in	the

future.	However,	when	states	merely	opt	out	of	the	program,	the	federal	directive	loses	it	impact.

During	the	2017	legislative	session,	Colorado	did	just	that.	House	Bill	1313	prohibits	Colorado	law

enforcement	agencies	from	transferring	seized	property	to	a	federal	agency	unless	it	has	a	net

value	of	more	than	$50,000.	It	also	prohibits	state	and	local	police	from	accepting	payment	of

forfeiture	proceeds	resulting	from	the	adoption,	a	joint	task	force,	or	other	multi-jurisdictional

collaboration,	unless	the	aggregate	net	equity	value	of	the	property	and	currency	seized	in	the	case

is	in	excess	of	$50,000,	the	case	is	commenced	by	the	federal	government,	and	it	relates	to	a	filed

criminal	case.

Over	the	last	five	years,	85	percent	of	the	$2	million	in	seizures	received	through	the	federal

equitable	sharing	program	did	not	meet	the	$50,000	threshold,	according	to	the	Colorado

Municipal	League.	Additionally,	IJ	reports	that	82	percent	of	proceeds	received	through	the	DOJ’s

equitable	sharing	program	came	from	joint	task	forces	and	investigations.

http://blog.tenthamendmentcenter.com/2016/09/signed-as-law-california-reins-in-asset-forfeiture-takes-on-federal-equitable-sharing-program/
http://tenthamendmentcenter.com/2017/07/30/states-can-thwart-new-doj-asset-forfeiture-policy/
http://blog.tenthamendmentcenter.com/2017/08/now-in-effect-colorado-opts-out-of-federal-asset-forfeiture-program-in-most-situations/
http://www.denverpost.com/2017/06/05/civil-asset-forfeiture-bill-colorado-police-sheriffs/
http://www.denverpost.com/2017/06/05/civil-asset-forfeiture-bill-colorado-police-sheriffs/
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Arizona	took	a	similar	step	in	2017.

The	passage	of	HB2477	moderately

reformed	the	state's	laws,	requiring

higher	evidentiary	standards	for

forfeiture.	It	also	closed	the	federal

loophole	in	most	situations.	

In	2016,	Nebraska	joined	California	in

reforming	its	forfeiture	laws	to	require

a	criminal	conviction	in	most	cases,

and	prohibited	state	police	from

handing	off	cases	to	the	feds	in	most

situations.	New	Mexico	kicked	things

off	by	passing	similar	reforms	in	2015.

In	contrast,	Iowa	passed	a	reform	law

in	2017	requiring	a	criminal	conviction

for	forfeiture	in	many	cases.	But	it	did

not	bar	law	enforcement	agencies	from

passing	cases	to	the	federal

government	for	prosecution.	The	Iowa

legislature	needs	to	follow	up	and	close

this	loophole	in	order	to	make	their

reforms	truly	effective.

We	expect	the	push	for	state	asset

forfeiture	reform	to	continue	in	2018.	It

is	imperative	that	states	looking	at

updating	their	asset	forfeiture	laws	to

include	language	closing	the	federal

loophole.	Without	provisions	barring

state	and	local	law	enforcement

agencies	from	passing	off	cases	to	the

federal	government,	even	the	best

state	reforms	will	prove	to	be	largely

ineffective.	

http://blog.tenthamendmentcenter.com/2017/08/now-in-effect-new-arizona-law-takes-on-state-federal-asset-forfeiture/
http://blog.tenthamendmentcenter.com/2016/07/new-nebraska-law-taking-on-policing-for-profit-via-asset-forfeiture-now-in-effect/
http://blog.tenthamendmentcenter.com/2017/05/new-iowa-law-reforms-asset-forfeiture-but-leaves-federal-loophole-wide-open/
http://blog.tenthamendmentcenter.com/2017/05/new-iowa-law-reforms-asset-forfeiture-but-leaves-federal-loophole-wide-open/
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Sound	Money

Efforts	to	chip	away	at	the	Federal

Reserve’s	monopoly	on	money

continued	to	pick	up	steam	in	2017.

By	passing	laws	that	encourage	and

incentivize	the	use	of	gold	and	silver	in	daily

transactions	by	the	general	public,	state

action	has	the	potential	to	create	wide-

reaching	effect,	and	set	the	foundation	to

nullify	the	Fed’s	power	over	the	monetary

system.

There	are	a	number	of	concrete	steps	being

taken	to	expand	the	market	for	gold	and

silver	as	money.

Recognize	Gold	and	Silver	as	Legal

Tender

In	2011,	Utah	became	the	first	state	in

modern	times	to	formally	recognize	gold	and

silver	coins	issued	by	the	United	States	as

legal	tender.	In	practice,	this	value	is	based

on	the	coins'	market	value,	not	their	face

value.	The	impact	of	this	success	is	multi-

tiered.	Many	forms	of	gold	and	silver	inside

the	Beehive	State	are	now	recognized	as

what	they	are	–	constitutional	legal	tender

under	Article	I,	Section	10	of	the	United

States	Constitution.

The	Utah	law	protects	gold	and	silver's	role

as	money	and	fosters	their	use	–	creating	a

first-hand	opportunity	for	the		3	million

residents	to	experience	the	superiority	of

sound	money.	The	educational	impact	of

millions	of	people	coming	in	direct	contact

with	sound	money	over	time	cannot	be

overstated.

........................................................................................................................................................................................................................................................................................................................................................................................................
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The	law	has	also	had	a	practical	effect,	opening	the	door	for	the	development	of	a	gold	and	silver

market	in	Utah.	With	some	legal	hurdles	cleared	away	by	the	state,	United	Precious	Metals

Association	(UPMA)	set	up	the	state’s	first	“gold	bank.”	

UPMA	offers	publicly	available	accounts	denominated	in	gold	and	silver	dollars.	In	just	a	short

time,	it	has	grown	700	percent	in	assets	under	management,	and	now	makes	up	about	2	percent	of

the	market	for	U.S	gold	and	silver	coins.	You	don’t	even	have	to	live	in	Utah	to	open	an	account,

and	an	account-holder	can	conduct	business	in	gold	and	silver	with	any	other	account-holder

across	the	country.

Eliminate	Sales	Taxes	and	Capital	Gains	Taxes	on	the	Exchange	of	Money

Imagine	if	you	asked	a	grocery	clerk	to	break	a	$5	bill	and	he	charged	you	a	35	cent	tax.	Silly,

right?	After	all,	you	were	only	exchanging	one	form	of	money	for	another.	But	that’s	essentially

what	a	sales	tax	on	gold	and	silver	does.

At	the	beginning	of	2017,	30	states	levied	sales	tax	on	precious	metals.	Two	states	eliminated	those

taxes	in	during	the	2017	legislative	session.

North	Carolina	Gov.	Roy	Cooper	signed	a	bill	into	law	exempting	the	sale	and	purchase	of	gold	and

silver	from	state	sales	taxes.	The	new	law	removed	one	roadblock	in	the	way	of	their	everyday	use

as	money,	taking	the	first	step	toward	breaking	the	Federal	Reserve’s	monopoly.	With	the

governor’s	signature,	the	law	went	into	effect	retroactively	to	July	1,	2017.

In	June,	Louisiana	Gov.	John	Bel	Edwards	signed	a	similar	bill	into	law	that	went	into	immediate

effect.

While	repealing	state	sales	taxes	on	precious	metals	may	seem	like	a	relatively	small	step,	it

removes	one	barrier	to	owning	gold	and	silver	and	eliminates	a	penalty	on	the	use	of	sound	money.

Arizona	took	another	step	toward	easing	the	tax	burden	on	precious	metals	with	passage	of	a	law

that	eliminated	capital	gains	taxes	on	gold	and	silver	specie.	Rep.	Mark	Finchem	(R-Tucson)

sponsored	the	legislation.	Passage	of	HB2014	repealed	state	capital	gains	taxes	on	income	“derived

from	the	exchange	of	one	kind	of	legal	tender	for	another	kind	of	legal	tender.”	The	bill	defines

legal	tender	as	“a	medium	of	exchange,	including	specie,	that	is	authorized	by	the	United	States

Constitution	or	Congress	for	the	payment	of	debts,	public	charges,	taxes	and	dues.”	“Specie”	means

coins	having	precious	metal	content.

“We	ought	not	to	tax	money	–	and	that’s	a	good	idea.	It	makes	no	sense	to	tax	money,”	former	U.S.

Rep.	Ron	Paul	said	during	testimony	in	support	of	HB2014	in	the	Senate	Finance	Committee.

“Paper	is	not	money,	it’s	fraud.”

https://upma.org/
https://upma.org/
http://blog.tenthamendmentcenter.com/2017/07/signed-by-the-governor-north-carolina-law-removes-roadblock-to-the-use-of-gold-and-silver-as-money/
http://blog.tenthamendmentcenter.com/2017/06/signed-by-the-governor-louisiana-law-helps-encourage-use-of-gold-and-silver-as-money/
http://blog.tenthamendmentcenter.com/2017/05/signed-by-the-governor-arizona-law-treats-gold-and-silver-as-money/
http://blog.tenthamendmentcenter.com/2017/05/signed-by-the-governor-arizona-law-treats-gold-and-silver-as-money/
http://blog.tenthamendmentcenter.com/2017/03/ron-paul-testimony-in-support-of-arizona-sound-money-bill-hb2014/
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Establish	State	Gold	Depositories

The	Texas	Bullion	Depository	took	a	major	step	closer	to	reality	in	2017	when	officials	formally

announced	Lone	Star	Tangible	Assets	as	the	private	vendor	that	will	run	the	facility	and	the

selection	Leander,	Texas,	as	the	location	of	the	depository.

Construction	of	the	depository	is	expected	to	begin	in	early	2018.	Company	officials	say	it	will	take

about	a	year	to	complete	construction	of	the	60,000-square-foot	secure	facility	on	a	10-acre	campus.

The	depository	will	operate	out	of	Lone	Star's	existing	facilities	during	construction.	It	will	provide

services	nationwide	beginning	in	early	2018,	with	international	services	to	be	offered	in	future

phases,	according	to	Community	Impact.

The	creation	of	a	state	bullion	depository	in	Texas	represents	a	power	shift	away	from	the	federal

government	to	the	state,	and	it	provides	a	blueprint	that	could	ultimately	end	the	Fed.

Gov.	Greg	Abbott	signed	legislation	creating	the	state	gold	bullion	and	precious	metal	depository	in

June	of	2015.	The	facility	will	not	only	provide	a	secure	place	for	individuals,	business,	cities,

counties,	government	agencies,	and	even	other	countries	to	store	gold	and	other	precious	metals,

the	law	also	creates	a	mechanism	to	facilitate	the	everyday	use	of	gold	and	silver	in	business

transactions.	In	short,	a	person	will	be	able	to	deposit	gold	or	silver	–	and	pay	other	people	through

electronic	means	or	checks	–	in	sound	money.

In	practice,	it	will	operate	much	like	the	private	gold	“bank”	already	established	in	Utah.

In	2016,	both	houses	of	the	Tennessee	legislature	unanimously	passed	a	resolution	in	support	of

creating	a	depository	in	the	Volunteer	State.	Gov.	Bill	Haslam	signed	the	resolution.	Despite

overwhelming	support,	the	legislature	did	not	follow	up	in	2017	with	a	bill	to	establish	a

depository.	Legislators	in	Tennessee	should	back	up	their	resolution	with	an	actual	law	in	2018.

The	Texas	bullion	depository	offers	a	strategy	for	other	states	to	follow.	If	the	majority	of	states

controlled	their	own	supply	of	gold,	it	would	conceivably	make	the	Federal	Reserve	completely

irrelevant	and	set	the	foundation	for	the	people	to	nullify	the	federal	reserve’s	monopoly	on	money

in	practice.

The	Big	Picture

The	United	States	Constitution	states	in	Article	I,	Section	10	that,	“No	State	shall…make	any

Thing	but	gold	and	silver	Coin	a	Tender	in	Payment	of	Debts.”

Currently	all	debts	and	taxes	in	states	around	the	country	are	either	paid	with	Federal	Reserve

notes	(dollars),	authorized	as	legal	tender	by	Congress,	or	with	coins	issued	by	the	U.S.	Treasury

—	almost	none	of	which	contain	gold	or	silver.

http://blog.tenthamendmentcenter.com/2017/06/big-step-forward-for-sound-money-texas-picks-company-to-run-bullion-depository/
http://blog.tenthamendmentcenter.com/2017/06/big-step-forward-for-sound-money-texas-picks-company-to-run-bullion-depository/
http://blog.tenthamendmentcenter.com/2015/06/signed-by-the-governor-texas-law-establishes-bullion-depository-helps-facilitate-transactions-in-gold-and-silver/
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In	a	paper	for	the	Mises	Institute,	constitutional	tender	expert	Professor	William	Greene	said	that

when	people	in	multiple	states	actually	start	using	gold	and	silver	instead	of	Federal	Reserve

Notes,	it	would	effectively	nullify	the	Federal	Reserve	and	end	the	federal	government’s	monopoly

on	money.

“Over	time,	as	residents	of	the	state	use	both	Federal	Reserve	notes	and	silver	and	gold	coins,	the

fact	that	the	coins	hold	their	value	more	than	Federal	Reserve	notes	do	will	lead	to	a	‘reverse

Gresham’s	Law’	effect,	where	good	money	(gold	and	silver	coins)	will	drive	out	bad	money	(Federal

Reserve	notes).

“As	this	happens,	a	cascade	of	events	can	begin	to	occur,	including	the	flow	of	real	wealth	toward

the	state’s	treasury,	an	influx	of	banking	business	from	outside	of	the	state	–	as	people	in	other	states

carry	out	their	desire	to	bank	with	sound	money	–	and	an	eventual	outcry	against	the	use	of	Federal

Reserve	notes	for	any	transactions.”

Once	things	get	to	that	point,	Federal	Reserve	notes	would	become	largely	unwanted	and

irrelevant	for	ordinary	people.

These	state	efforts	open	the	door	for	a	serious	push-back	against	the	Fed	and	its	monopoly	on

money.	But	state	action	alone	won’t	accomplish	the	goal.	Ultimately,	it	will	be	up	to	everyday

people	to	take	advantage	of	these	state	laws	and	actually	start	using	gold	and	silver	as	money.	

https://mises.org/library/ending-federal-reserve-bottom-re-introducing-competitive-currency-state-adherence-article-i
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The	Federal	Food,	Drug,	and	Cosmetic	Act

prohibits	general	access	to	experimental

drugs.	However,	under	the	expanded	access

provision	of	the	act,	21	U.S.C.	360bbb,

patients	with	serious	or	immediately	life-

threatening	diseases	may	access

experimental	drugs	after	receiving

express	FDA	approval.

State	Right	to	Try	laws	create	a	process	to

bypass	the	FDA	expanded	access	program

and	allow	some	patients	to	obtain

experimental	drugs	from	manufacturers

without	first	obtaining	FDA	approval.	This

procedure	directly	conflicts	with	the	federal

program	and	sets	the	stage	for	people	to

nullify	it	in	practice.

The	first	Right	to	Try	laws	were	signed	in

Colorado,	Louisiana	and	Missouri	in	2014.

From	there,	Arizona	gave	the	movement	a

huge	boost	when	voters	approved	Proposition

303	with	a	78.47	percent	“yes”	vote	in

November	2014.	The	overwhelming	public

support	put	Right	to	Try	in	the	national

spotlight.	That	led	to	an	avalanche	of	Right

to	Try	bills	during	the	2015	and	2016	state

legislative	sessions.

Right	to	Try

The	movement	arguably	ranks	as

one	of	the	most	legislatively

successful	nullification	campaigns	in

modern	history,	at	least	in	terms	of

the	number	of	bills	signed	into	law,

as	well	as	its	bipartisan	support.	
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During	the	2017	legislative	session,

five	more	states	passed	right	to	try

laws,	bringing	the	total	number	to

38.	Those	states	were	Kentucky,

Iowa,	Washington,	Maryland	and

Pennsylvania.	

The	impact	of	Right	to	Try	isn’t

merely	theoretical.

Since	the	Texas	Right	to	Try	law

went	into	effect	in	June	2015,	at

least	78	patients	in	the	Lone	Star

State	have	received	an	experimental

cancer	treatment	not	allowed	by	the

FDA.	While	the	FDA	would	have

allowed	these	patients	to	die,

Houston-based	oncologist	Dr.

Ebrahim	Delpassand	continued	their

treatment	through	the	Texas	law.

(Watch	a	video	about	Dr.	Delpassand

here.)

With	Right	to	Try	a	proven	success

and	established	as	the	law	of	the

land	in	the	majority	of	states,	people

are	beginning	to	look	for	ways	to

broaden	the	effect	of	these	laws.

During	the	2017	legislative	session,

Louisiana	expanded	its	Right	to	Try

law	to	include	robotic	technology

that	assists	patients	suffering	from

terminal	degenerative	muscular

diseases	with	mobility.	The	new	law

is	specifically	meant	to	allow	ALS

patients	in	the	state	to	access

EyeDrive	technology	that	allows

them	to	maneuver	a	wheelchair

using	eye	movements.	

http://blog.tenthamendmentcenter.com/2017/06/now-in-effect-kentucky-right-to-try-act-rejects-some-fda-restrictions-on-terminal-patients/
http://blog.tenthamendmentcenter.com/2017/07/now-in-effect-iowa-right-to-try-act-rejects-some-fda-restrictions-on-terminal-patients/
http://blog.tenthamendmentcenter.com/2017/07/now-in-effect-washington-right-to-try-act-rejects-some-fda-restrictions-on-terminal-patients/
http://blog.tenthamendmentcenter.com/2017/10/now-in-effect-maryland-right-to-try-act-rejects-some-fda-restrictions-on-terminal-patients/
http://blog.tenthamendmentcenter.com/2017/10/signed-as-law-pennsylvania-right-to-try-act-rejects-some-fda-restrictions-on-terminal-patients/
http://blog.tenthamendmentcenter.com/2017/03/right-to-try-act-doctor-saves-lives-by-ignoring-federal-restrictions/
http://blog.tenthamendmentcenter.com/2017/03/right-to-try-act-doctor-saves-lives-by-ignoring-federal-restrictions/
http://blog.tenthamendmentcenter.com/2017/08/now-in-effect-louisiana-expands-of-right-to-try-act-further-rejects-some-fda-restrictions/
http://blog.tenthamendmentcenter.com/2017/08/now-in-effect-louisiana-expands-of-right-to-try-act-further-rejects-some-fda-restrictions/


33

The	technology	is	currently	unavailable	on	the	market	because	it’s	still	in	the	FDA	trial	phase.

Passage	of	HB179	opens	the	door	for	all	ALS	patients	in	the	state	to	bypass	the	FDA	and	access

this	amazing	technology.

Texas	considered	an	even	broader	expansion	of	its	Right	to	Try	Act.	The	new	law	would	have

opened	the	door	for	patients	suffering	from	chronic	diseases	to	access	experimental	treatments.

HB661	passed	the	House	but	was	left	pending	in	the	Senate	Health	and	Human	Services

Committee.	

Although	Right	to	Try	only	addresses	one	small	aspect	of	FDA	regulation,	it	provides	a	clear	model

that	demonstrates	how	to	nullify	federal	programs	that	violate	the	Constitution.	The	strategy,

which	is	already	proving	itself	effective,	narrows	the	nullification	action	to	limited	aspects	of	a

specific	law.

Louisiana’s	expansion	of	its	law	also	demonstrates	how	a	narrow	nullification	of	federal	overreach

can	grow	over	time.	Right	to	Try	opens	the	“market”	to	experimental	treatments.	As	people	take

advantage	of	the	opportunities	and	see	the	benefits,	as	they	already	have	in	Texas,	they	will	be

more	likely	to	seek	to	open	the	door	further.	

This	should	be	seen	as	a	strategic	blueprint	to	approach	other	federal	programs.

http://blog.tenthamendmentcenter.com/2017/05/texas-house-votes-to-expand-right-to-try-act-further-reject-some-fda-restrictions-on-personal-choice/
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"If	this	government	ever	became	a	tyranny,	if	a	dictator	ever

took	charge	in	this	country,	the	technological	capacity	that

the	intelligence	community	has	given	the	government	could

enable	it	to	impose	total	tyranny,	and	there	would	be	no

way	to	fight	back	[emphasis	added].”

Sen.	Church	issued	this	warning	in	1975.

More	than	40	years	ago.

Church	was	talking	about	the	potential	for	"total	tyranny"

before	widespread	public	access	to	the	internet,	before	cell

phones	and	before	the	proliferation	of	email.	Today,	the

technological	capacity	of	the	NSA,	along	with	surveillance

tools	in	the	hands	of	state,	local	and	federal	law	enforcement

agencies,	exceeds	anything	he	could	have	imagined.

In	1975,	Church	insisted	Congress	needed	to	take	action	to

make	sure	the	NSA	and	other	agencies	with	surveillance

powers	operate	legally	and	with	accountability.

Congress	never	acted.	

In	fact,	with	the	advent	of	the	"War	on	Drugs"	and	the	"War

on	Terror,”	Congress	has	extended	more	powers	to	the	NSA

and	other	spy-agencies.	This	allowed	them	to	operate	even

deeper	in	secrecy	and	without	accountability.

Since	then,	surveillance	technology	has	proliferated	into

state	and	local	law	enforcement	agencies.	Local	cops	have

access	to	an	incredible	array	of	spy-gear	that	allows	them	to

watch	you,	track	your	location,	and	even	listen	in	on	your

cell	phone	calls.	The	information	they	obtain	is	then	shared

upstream	with	the	federal	government.

If	America	was	rushing	toward	an	abyss	in	1975,	it	teeters

on	the	brink	today.

Surveillance

If	America	was	rushing	toward	an	abyss	in	1975,

it	teeters	on	the	brink	today.

https://www.youtube.com/watch?time_continue=1&v=YAG1N4a84Dk
http://blog.tenthamendmentcenter.com/2015/12/local-cops-getting-spy-gear-from-feds-states-can-stop-it/
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"If	this	government	ever	became	a	tyranny,	if	a	dictator	ever

took	charge	in	this	country,	the	technological	capacity	that

the	intelligence	community	has	given	the	government	could

enable	it	to	impose	total	tyranny,	and	there	would	be	no

way	to	fight	back	[emphasis	added].”

Sen.	Church	issued	this	warning	in	1975.

More	than	40	years	ago.

Church	was	talking	about	the	potential	for	"total	tyranny"

before	widespread	public	access	to	the	internet,	before	cell

phones	and	before	the	proliferation	of	email.	Today,	the

technological	capacity	of	the	NSA,	along	with	surveillance

tools	in	the	hands	of	state,	local	and	federal	law	enforcement

agencies,	exceeds	anything	he	could	have	imagined.

In	1975,	Church	insisted	Congress	needed	to	take	action	to

make	sure	the	NSA	and	other	agencies	with	surveillance

powers	operate	legally	and	with	accountability.

Congress	never	acted.	

In	fact,	with	the	advent	of	the	"War	on	Drugs"	and	the	"War

on	Terror,”	Congress	has	extended	more	powers	to	the	NSA

and	other	spy-agencies.	This	allowed	them	to	operate	even

deeper	in	secrecy	and	without	accountability.

Since	then,	surveillance	technology	has	proliferated	into

state	and	local	law	enforcement	agencies.	Local	cops	have

access	to	an	incredible	array	of	spy-gear	that	allows	them	to

watch	you,	track	your	location,	and	even	listen	in	on	your

cell	phone	calls.	The	information	they	obtain	is	then	shared

upstream	with	the	federal	government.

If	America	was	rushing	toward	an	abyss	in	1975,	it	teeters

on	the	brink	today.

Surveillance

If	America	was	rushing	toward	an	abyss	in	1975,

it	teeters	on	the	brink	today.

https://www.youtube.com/watch?time_continue=1&v=YAG1N4a84Dk
http://blog.tenthamendmentcenter.com/2015/12/local-cops-getting-spy-gear-from-feds-states-can-stop-it/
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State	Surveillance	Programs

Although	NSA	spying	remains	the	most	high-profile	violation	of	privacy,	the	federal	government

has	created	a	national	surveillance	network	that	extends	well-beyond	the	operation	of	this	single

agency.	In	fact,	state	and	local	law	enforcement	have	become	vital	cogs	in	the	the	national

surveillance	state.	State,	local	and	federal	governments	work	together	to	conduct	surveillance	in

many	ways.	As	a	result,	efforts	to	protect	privacy	at	the	state	and	local	level	have	a	significant

spillover	effect	to	the	national	level.

While	continuing	efforts	to	cut	off	resources	to	the	NSA	facilities	in	2017,	we	also	focused	on	three

major	state-federal	partnership	surveillance	programs.

The	federal	surveillance	apparatus	has	become	completely	intertwined	with	state	and	local	law

enforcement	agencies.	The	federal	government	provides	funding	so	state	and	local	police	can

purchase	spy-gear,	often	off	the	books	with	little	or	no	oversight.	These	same	agencies	then	share

data	they	collect	with	federal	agencies	and	build	vast	databases	filled	with	private	information	on

millions	of	Americans.	All	of	this	happens	without	warrants	or	even	minimal	judicial	oversight.

Large	amounts	of	funding	for	surveillance	equipment	at	the	state	and	local	level	comes	from	the

federal	government.	In	return,	federal	agencies	tap	into	the	information	gathered	by	state	and

local	law	enforcement	through	"fusion	centers"	and	a	federal	program	known	as	the	Information

Sharing	Environment	(ISE).

According	to	its	website,	the	ISE	"provides	analysts,	operators,	and	investigators	with	information

needed	to	enhance	national	security.	These	analysts,	operators,	and	investigators…	have	mission

needs	to	collaborate	and	share	information	with	each	other	and	with	private	sector	partners	and

our	foreign	allies.”	

In	other	words,	ISE	serves	as	a	conduit	for	the	sharing	of	information	gathered	without	a	warrant.

In	a	nutshell,	the	federal	government	encourages	and	funds	surveillance	networks	at	the	state	and

local	level	across	the	U.S.,	thereby	gaining	access	to	a	massive	data	pool	on	Americans	without

having	to	expend	the	resources	to	collect	the	information	itself.	By	placing	restrictions	on

surveillance,	state	and	local	governments	limit	the	data	available	that	the	feds	can	access.

Stingrays

Cell	site	simulators,	more	commonly	called	“stingrays,”	are	portable	devices	used	for	cell	phone

surveillance	and	location	tracking.	They	essentially	spoof	cell	phone	towers,	tricking	any	device

within	range	into	connecting	to	the	stingray	instead	of	the	cell	tower,	allowing	law	enforcement	to

sweep	up	all	communications	content	within	range	of	that	tower.	The	stingray	will	also	locate	and

track	any	person	in	possession	of	a	phone	or	other	electronic	device	that	tries	to	connect	to	the

tower.

https://offnow.org/local-cops-have-access-to-mind-boggling-array-of-spy-gear/
https://www.dhs.gov/state-and-major-urban-area-fusion-centers
http://www.dni.gov/index.php/about/organization/information-sharing-environment-what-we-do
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The	feds	require	agencies	acquiring	this	technology	to	sign	non-disclosure	agreements.	This

throws	a	giant	shroud	over	the	program,	even	preventing	judges,	prosecutors	and	defense

attorneys	from	getting	information	about	the	use	of	stingrays	in	court.	The	feds	sell	the	technology

in	the	name	of	“anti-terrorism”	efforts.	With	non-disclosure	agreements	in	place,	most	police

departments	refuse	to	release	any	information	on	the	use	of	stingrays.	But	information	that	has

leaked	out	reveals	police	typically	use	the	technology	for	routine	criminal	investigations.

In	2015,	California	and	Louisiana	were	the	first	states	to	pass	laws	specifically	limiting	stingray

surveillance.	The	Louisiana	law	requires	a	court	order	for	stingray	use,	and	the	California	law

mandates	a	search	warrant,	a	wiretap	order,	an	order	for	electronic	reader	records,	or	“pursuant	to

a	subpoena”	issued	pursuant	to	existing	state	law.

On	Jan.	1,	2017,	the	most	sweeping	restrictions	on	stingrays	to	date	went	into	effect	in	Illinois.

The	law	prohibits	the	use	of	stingrays	except	to	identify,	locate	or	track	the	location	of	a

communications	device.	This	bars	police	from	listening	to	conversations	or	accessing	phone	data.

Even	for	location	tracking,	officers	must	get	a	warrant	before	deployment	of	a	stingray	device	in

most	situations.	

During	the	2017	legislative	session,	Arizona	Gov.	Doug	Ducey	signed	a	bill	that	restricts	stingray

spying.	The	new	law	requires	police	to	get	a	search	warrant	based	on	probable	cause	before

deploying	a	stingray	to	locate	or	track	an	electronic	device.	It	also	requires	law	enforcement

agencies	to	obtain	a	warrant	under	existing	wiretapping	statutes	before	using	a	stingray	to

intercept,	obtain	or	access	the	content	of	any	stored	oral,	wire	or	electronic	communication.

http://blog.tenthamendmentcenter.com/2015/10/signed-into-law-two-california-bills-to-protect-privacy-against-warrantless-surveillance/
http://blog.tenthamendmentcenter.com/2016/08/now-in-effect-new-louisiana-law-takes-on-stingray-spying-hinders-federal-surveillance-program/
http://blog.tenthamendmentcenter.com/2017/01/new-illinois-law-prohibits-warrantless-stingray-spying-hinders-federal-surveillance-program/
http://blog.tenthamendmentcenter.com/2017/04/signed-by-the-governor-arizona-law-prohibits-warrantless-stingray-spying/
http://blog.tenthamendmentcenter.com/2017/04/signed-by-the-governor-arizona-law-prohibits-warrantless-stingray-spying/
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Washington	state	and	New

Hampshire	enacted	similar	laws

during	the	2017	session.	These	laws

require	police	to	get	a	warrant	before

using	a	stingray	unless	they	are

acting	in	accordance	with	legally

recognized	exceptions	to	the	warrant

requirement.

The	information	collected	by	these

devices	by	state	and	local	cops

undoubtedly	ends	up	in	federal

databases.	As	we’ve	already

explained,	the	feds	can	share	and	tap

into	vast	amounts	of	information

gathered	at	the	state	and	local	level

through	the	ISE.	In	other	words,

stingrays	create	the	potential	for	the

federal	government	to	track	the

movement	of	millions	of	Americans,

and	to	collect	and	store	phone

conversations,	emails	and	Internet

browsing	history,	all	with	no

warrant,	no	probable	cause,	and

without	anybody	even	knowing	it.

These	restrictions	on	the	use	of

stingray	devices	not	only	protect

privacy	in	the	state,	they	also	keep

the	federal	government	from

accessing	all	kinds	of	information,

including	phone	conversations,

location	information	and	other

personal	electronic	data.

http://blog.tenthamendmentcenter.com/2015/05/washington-state-bill-to-end-unrestricted-use-of-stingrays-signed-into-law/
http://blog.tenthamendmentcenter.com/2017/07/new-hampshire-law-bans-warrantless-stingray-spying/
http://blog.tenthamendmentcenter.com/2017/07/new-hampshire-law-bans-warrantless-stingray-spying/
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ALPR/License	Plate	Tracking

As	reported	in	the	Wall	Street	Journal,	the	federal	government,	via	the	Drug	Enforcement	Agency

(DEA),	tracks	the	location	of	millions	of	vehicles	through	data	provided	by	Automatic	License	Plate

Readers	(ALPRs)	operated	on	a	state	and	local	level.	They’ve	engaged	in	this	for	nearly	10	years,

all	without	a	warrant,	or	even	public	notice	of	the	policy.

State	and	local	law	enforcement	agencies	operate	most	of	these	tracking	systems,	paid	for	by

federal	grant	money.	The	DEA	then	taps	into	the	local	database	to	track	the	whereabouts	of

millions	of	people	–	for	the	“crime”	of	driving	–	without	having	to	operate	a	huge	network	itself.

Police	generally	configure	ALPRs	to	store	the	photograph,	the	license	plate	number,	and	the	date,

time,	and	location	of	a	vehicle’s	license	plate,	which	is	bad	enough.	But	according	to	records

obtained	by	the	ACLU	via	a	Freedom	of	Information	Act	request,	these	systems	also	capture

photographs	of	drivers	and	their	passengers.

With	the	FBI	rolling	out	a	nationwide	facial-recognition	program	in	the	fall	of	2014,	and	the

federal	government	building	a	giant	biometric	database	with	pictures	provided	by	the	states	and

corporate	friends,	the	feds	can	potentially	access	stored	photographs	of	drivers	and	passengers,

along	with	detailed	data	revealing	their	location	and	activities.	With	this	kind	of	information,

government	agents	can	easily	find	individuals	without	warrants	or	oversight,	for	any	reason

whatsoever.	

Since	a	majority	of	federal	license	plate	tracking	data	comes	from	state	and	local	law	enforcement,

laws	banning	or	even	restricting	ALPR	use	are	essential.	As	more	states	pass	such	laws,	the	end

result	becomes	more	clear.	No	data	equals	no	federal	license	plate	tracking	program.

As	of	2016,	four	states	had	placed	restrictions	on	the	use	of	automatic	license	plate	readers,	or

ALPRs	-	Minnesota,	New	Hampshire,	Utah	and	Arkansas.	That	year,	several	bills	were

introduced,	but	failed	to	make	it	through	the	legislative	process.

In	2017,	Montana	got	the	ball	rolling	again	when	the	legislature	overwhelming	approved	a	bill	that

restricts	ALPR	use	to	specific	law	enforcement	purposes.	More	significantly,	any	data	collected	by

an	ALPR	cannot	be	stored	from	more	than	90	days	without	a	preservation	request,	or	a	state	or

federal	warrant.	A	preservation	request	will	only	be	valid	for	one	year	and	will	have	to	be	renewed

for	continuing	data	storage.	This	law	will	prevent	the	state	from	creating	permanent	databases

using	information	collected	by	ALPRs,	and	make	it	highly-unlikely	that	such	data	will	end	up	in

federal	databases.

http://www.wsj.com/articles/u-s-spies-on-millions-of-cars-1422314779?autologin=y
https://www.aclu.org/files/assets/071613-aclu-alprreport-opt-v05.pdf
https://www.aclu.org/files/assets/071613-aclu-alprreport-opt-v05.pdf
http://money.cnn.com/2014/09/16/technology/security/fbi-facial-recognition/
http://blog.tenthamendmentcenter.com/2017/09/new-montana-law-limits-alpr-use-helps-block-national-license-plate-tracking-program/
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Drones

In	2013,	Virginia	and	Florida	kicked	off	the	effort	to	limit	drone	surveillance.	

Virginia	put	a	temporary	ban	on	the	use	of	drones	by	police	that	year,	and	Florida	became	the	first

state	to	enact	permanent	restrictions	on	the	use	of	unmanned	aircraft	by	law	enforcement

agencies;	requiring	a	warrant	for	most	drone	surveillance.

Building	on	those	modest	beginnings,	13	states	now	have	restrictions	on	drone	surveillance,

including	warrant	requirements	in	most	situations.	Several	states	considered	laws	to	limit	drones

during	the	2017	session,	although	none	passed	into	law.	

In	Kentucky,	a	bill	to	prohibit	warrantless	drone	surveillance	in	most	situations	passed	the	House

99-0,	but	never	came	up	for	a	vote	in	the	Senate.	This	was	actually	a	big	step	forward.	Rep.	Diane

St.	Onge	introduced	similar	legislation	in	2015	and	2016	without	it	even	getting	a	committee

hearing.	

With	the	momentum	continuing	to	build,	and	more	and	more	law	enforcement	agencies	using

drones,	we	expect	even	more	states	to	consider	limits	in	2018.	

http://blog.tenthamendmentcenter.com/2017/02/kentucky-house-votes-99-0-to-limit-warrantless-drone-surveillance/
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NSA

In	2006,	reports	surfaced	indicating	that	the	NSA	had	maxed	out	capacity	of	the	Baltimore-area

power	grid.		In	other	words,	the	NSA	has	an	Achilles	heel.

To	get	around	the	physical	limitation	of	the	amount	of	power	required	to	monitor	virtually	every

piece	of	communication	around	the	globe,	the	NSA	started	searching	for	new	locations	with	their

own	power	supplies.	The	NSA	chose	the	Utah	Data	Center	in	Bluffdale	due	to	the	access	to	cheap

utilities,	primarily	water.		The	water-cooled	supercomputers	require	1.7	million	gallons	of	water

per	day	to	function.

No	water	=	No	data	center.

The	water	provided	to	the	Utah	Data	Center	comes	from	a	political	subdivision	of	the	state	of

Utah.	They	have	the	authority	to	turn	that	water	off.

The	situation	is	the	same	at	many	other	locations,	including	an	NSA	facility	in	San	Antonio,

Texas.

More	than	a	dozen	states	have	considered	legislation	to	ban	“material	support	or	resources”	to

NSA	mass	surveillance	programs	over	the	last	three	years.

In	2014,	California	Gov.	Jerry	Brown	signed	SB828	into	law,	laying	the	foundation	for	the	state	to

turn	off	water,	electricity	and	other	resources	to	any	federal	agency	engaged	in	mass	warrantless

surveillance.	As	a	next	step,	the	legislature	needs	to	amend	the	current	law	or	pass	new	legislation

that	puts	the	prohibition	of	state	cooperation	into	immediate	effect.	

Legislators	in	Utah	to	took	two	cracks	at	turning	off	water	to	the	massive	NSA	data	center	in

Bluffdale.		

After	an	interim	study	committee	hearing	in	the	fall	of	2014	proved	the	legislation	had	significant

legislative	and	grassroots	support,	Rep.	Marc	Roberts	introduced	HB150	to	turn	off	resources	to

the	NSA	facility	in	the	2015	legislative	session.	But	sources	say	Major	General	Jeff	Burton,

commander	of	the	Utah	National	Guard,	worked	behind	the	scenes	to	convince	Rules	Committee

chair	Rep.	Michael	Noel	to	hold	the	bill,	preventing	it	from	even	coming	up	for	discussion	that

year.	Sources	close	to	the	Tenth	Amendment	Center	said	U.S.	Rep.	Chris	Stewart	also	pressured

state	legislators	to	kill	the	bill.

During	the	2017	legislative	session,	the	New	Hampshire	House	passed	a	bill	that	would	have

banned	“material	support	or	resources”	to	warrantless	federal	spying.The	legislation	would	have

prohibited	the	state	or	its	political	subdivisions	from	assisting	a	federal	agency	in	the	collection	of

electronic	data	without	a	warrant.	After	clearing	the	House	by	a	199-153	vote,	the	Senate	killed

the	bill.

https://www.youtube.com/watch?v=8ANUo8BnYoo
http://blog.tenthamendmentcenter.com/2014/10/a-good-first-step-california-governor-signs-anti-surveillance-bill-into-law/
http://blog.tenthamendmentcenter.com/2017/03/new-hampshire-house-passes-bill-banning-support-for-warrantless-federal-spying-programs/
http://blog.tenthamendmentcenter.com/2017/05/new-hampshire-senate-kills-bill-banning-support-for-warrantless-federal-spying-programs/
http://blog.tenthamendmentcenter.com/2017/05/new-hampshire-senate-kills-bill-banning-support-for-warrantless-federal-spying-programs/
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In	March	2017,	Michigan	State	Rep.	Martin	Howrylak	(R-Troy)	introduced	a	bill	that	would

prohibit	the	state	and	its	political	subdivisions	from	assisting,	participating	with,	or	providing

“material	support	or	resources,	to	a	federal	agency	to	enable	it	to	collect,	or	to	facilitate	in	the

collection	or	use	of	a	person’s	electronic	data.”	

Passage	of	HB4430	could	set	the	stage	to	end	the	sharing	of	warrantless	information	with	the

federal	government.	It	would	also	prohibit	state	and	local	agencies	from	actively	assisting	in

warrantless	surveillance	operation.	

Also	-	should	the	NSA	continue	to	expand,	which	it	has	been	aggressively	doing	for	a	number	of

years	-	this	would	make	it	much	less	likely	for	them	to	find	a	hospitable	home	in	Michigan.

A	Practical	Step

Several	states	have	passed	laws	that	limit	a	practical	effect	of	NSA	spying.	These	laws	bar

warrantless	data	collection	at	the	state	level.

In	2017,	two	bills	went	into	effect	in	Montana	that	work	together	to	ban	warrantless	collection	of

cell	phone	data	in	most	situations.	Rep.	Daniel	Zolnikov	sponsored	both	bills,	along	with	the	ALPR

bill	that	passed	in	his	state.	

HB147	prohibits	any	state	or	local	government	unit	from	obtaining	the	stored	data	of	an	electronic

device	without	a	warrant.	Under	HB148,	a	government	entity	may	only	require	electronic

communication	service	providers	to	disclose	the	contents	of	electronic	communications	it	stores,

holds,	or	maintains	pursuant	to	a	warrant	in	most	situations.

Montana	joins	New	Hampshire,	Utah,	Rhode	Island,	and	Vermont	with	laws	on	the	books

restricting	warrantless	data	collection.	These	laws	not	only	limit	the	actions	of	state	and	local	law

enforcement,	they	also	represent	an	important	first	step	in	addressing	the	federal	surveillance

state.	

By	requiring	a	warrant	and	making	information	obtained	in	violation	of	the	law	inadmissible	in

court,	these	laws	prohibit	state	and	local	law	enforcement	agencies	from	“obtaining”	warrantless

data	shared	with	them	by	federal	agencies	like	the	NSA.	

Reuters	revealed	the	extent	of	such	NSA	data	sharing	with	state	and	local	law	enforcement	in	an

August	2013	article.	According	to	documents	obtained	by	the	news	agency,	the	NSA	passes

information	to	police	through	a	formerly	secret	DEA	unit	known	as	the	Special	Operations

Division	(SOD)	and	the	cases	“rarely	involve	national	security	issues.”	

The	feds	then	encourage	prosecutors	to	use	the	warrantless	information	to	build	cases	without

revealing	its	origin	in	a	process	known	as	“parallel	construction.”	Former	NSA	Chief	Technical

Director	William	Binney	called	this	the	country’s	“greatest	threat	since	the	Civil	War.”

http://blog.tenthamendmentcenter.com/2017/03/michigan-bill-would-ban-material-support-or-resources-for-warrantless-federal-surveillance/
http://blog.tenthamendmentcenter.com/2017/10/now-in-effect-two-montana-laws-take-on-warrantless-electronic-data-collection/
http://www.reuters.com/article/2013/08/05/us-dea-sod-idUSBRE97409R20130805
http://www.offnow.org/former_nsa_technical_director_calls_nsa_data_sharing_biggest_threat_since_civil_war
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Local	Action

There	are	also	efforts	to	limit	surveillance	at	the	local	level.

In	September	2016,	local	government	officials	in	11	cities	announced	plans	to	launch	legislative

efforts	to	pass	ordinances	that	will	take	the	first	step	toward	limiting	the	unchecked	use	of

surveillance	technologies	that	violate	basic	privacy	rights	and	feed	into	a	broader	national

surveillance	state.	This	proposed	legislation	requires	law	enforcement	agencies	to	get	the	approval

from	their	local	governing	body	before	obtaining	equipment	such	as	stingray	devices,	automatic

license	plate	readers	(ALPRs)	and	other	surveillance	technology.

The	announcement	was	part	of	the	Community	Control	Over	Police	Surveillance	(CCOPS)

initiative.	A	broad	coalition	of	partners	including	the	Tenth	Amendment	Center	and	the	ACLU

hope	the	movement	will	spread	across	the	country.	

So	far,	ordinances	have	passed	in	Seattle,	Nashville,	Somerville,	Mass.,	and	Santa	Clara	County,

Calif,	(home	of	Silicon	Valley).	

Passage	of	an	ordinance	requiring	local	government	approval	for	procurement	of	surveillance

technology	prevents	local	police	from	obtaining	high-tech	spy	gear	without	public	knowledge,	and

provides	an	avenue	for	concerned	residents	to	oppose	and	stop	the	purchase	of	spy	gear.	This	takes

a	solid	first	step	toward	dismantling	the	surveillance	state.	Having	set	a	precedent	for	limiting	law

enforcement	use	of	spy	gear,	local	governments	can	follow	up	by	banning	certain	types	of

surveillance	technology	completely.

Local	action	also	puts	pressure	on	the	state	legislature.	If	enough	cities	pass	local	ordinances,	it

becomes	more	likely	the	state	will	act	by	imposing	warrant	requirements,	limiting	the	use	of

certain	types	of	surveillance	equipment	and	banning	some	spy	gear	all	together.	Starting	with	a

more	easily	manageable	local	effort,	activists	can	take	on	Big	Brother	through	a	bottom	up

strategy	that	builds	momentum	with	each	small	victory.

Instead	of	passing	ordinances	city	by	city	and	county	by	county,	state	legislatures	can	require

similar	transparency	and	approval	policies	across	the	entire	state.	In	California,	Sen.	Jerry	Hill

(D-San	Mateo)	and	Sen.	Steven	Bradford	(D-Inglewood)	introduced	a	bill	that	would	require	local

government	approval	for	any	city	or	county	agency	trying	to	acquire	surveillance	technology.	SB21

passed	the	Senate	and	cleared	two	Assembly	committees,	but	the	bill	was	tabled	for	the	year	in	the

Assembly	Appropriations	Committee.	Since	California	has	a	two-year	session,	the	bill	remains

alive	for	consideration	in	2018.

We	expect	state	and	local	action	against	Big	Brother	to	continue	in	2018.

https://www.aclu.org/feature/community-control-over-police-surveillance
https://www.aclu.org/feature/community-control-over-police-surveillance
http://blog.tenthamendmentcenter.com/2017/08/seattle-passes-ordinance-taking-first-step-toward-limiting-the-surveillance-state/
http://blog.tenthamendmentcenter.com/2017/06/nashville-metro-council-passes-ordinance-taking-first-step-toward-limiting-the-surveillance-state/
http://blog.tenthamendmentcenter.com/2016/06/california-county-passes-ordinance-taking-on-the-surveillance-state/
http://blog.tenthamendmentcenter.com/2016/06/california-county-passes-ordinance-taking-on-the-surveillance-state/
http://blog.tenthamendmentcenter.com/2017/05/california-senate-passes-bill-to-end-unchecked-police-surveillance/
http://blog.tenthamendmentcenter.com/2017/05/california-senate-passes-bill-to-end-unchecked-police-surveillance/
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Marijuana

On	no	other	issue	do	we	find	state-by-

state	resistance	to	federal	power	so

advanced,	well-funded,	supported	and

successful.	

Beginning	in	California	with	legalization	of

cannabis	for	medical	use	in	1996,	states	have

advanced	the	issue	every	year.	This	has

happened	in	spite	of	a	2005	Supreme	Court

opinion	supporting	federal	prohibition,	and	a

relentless	year-to-year	increase	in	spending

and	enforcement	efforts	by	the	federal

government.

Today,	despite	ongoing	attempts	to	enforce

federal	prohibition,	21	states	and

Washington	D.C.	have	legalized	marijuana

for	medical	use,	and	14	states	and	D.C.	have

decriminalized	marijuana	possession.

Alaska,	California,	Colorado,	Maine,

Massachusetts,	Nevada,	Oregon	and

Washington	State	have	all	legalized

marijuana	for	recreational	use,	choosing	to

regulate	the	plant	like	alcohol	rather	than

spending	resources	enforcing	federal

prohibition.

Each	year,	new	state	laws	and	regulations

help	expand	the	market,	and	each	expansion

further	nullifies	the	unconstitutional	federal

ban	in	effect.	With	state	and	local	actions

accounting	for	as	much	as	99%	of

enforcement,	the	feds	rely	heavily	state	and

local	help	to	fight	the	“drug	war.”	That	help

has	rapidly	evaporated	in	the	last	few	years

with	legalization	and	decriminalization.	

https://www.youtube.com/watch?v=Nj6fbSRB7ZM
https://www.youtube.com/watch?v=Nj6fbSRB7ZM
https://thecannabisindustry.org/state-marijuana-policies-map/
https://thecannabisindustry.org/state-marijuana-policies-map/
https://thecannabisindustry.org/state-marijuana-policies-map/
http://norml.org/aboutmarijuana/item/states-that-have-decriminalized
http://norml.org/aboutmarijuana/item/states-that-have-decriminalized
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Marijuana

On	no	other	issue	do	we	find	state-by-

state	resistance	to	federal	power	so

advanced,	well-funded,	supported	and

successful.	

Beginning	in	California	with	legalization	of

cannabis	for	medical	use	in	1996,	states	have

advanced	the	issue	every	year.	This	has

happened	in	spite	of	a	2005	Supreme	Court

opinion	supporting	federal	prohibition,	and	a

relentless	year-to-year	increase	in	spending

and	enforcement	efforts	by	the	federal

government.

Today,	despite	ongoing	attempts	to	enforce

federal	prohibition,	21	states	and

Washington	D.C.	have	legalized	marijuana

for	medical	use,	and	14	states	and	D.C.	have

decriminalized	marijuana	possession.

Alaska,	California,	Colorado,	Maine,

Massachusetts,	Nevada,	Oregon	and

Washington	State	have	all	legalized

marijuana	for	recreational	use,	choosing	to

regulate	the	plant	like	alcohol	rather	than

spending	resources	enforcing	federal

prohibition.

Each	year,	new	state	laws	and	regulations

help	expand	the	market,	and	each	expansion

further	nullifies	the	unconstitutional	federal

ban	in	effect.	With	state	and	local	actions

accounting	for	as	much	as	99%	of

enforcement,	the	feds	rely	heavily	state	and

local	help	to	fight	the	“drug	war.”	That	help

has	rapidly	evaporated	in	the	last	few	years

with	legalization	and	decriminalization.	

https://www.youtube.com/watch?v=Nj6fbSRB7ZM
https://www.youtube.com/watch?v=Nj6fbSRB7ZM
https://thecannabisindustry.org/state-marijuana-policies-map/
https://thecannabisindustry.org/state-marijuana-policies-map/
https://thecannabisindustry.org/state-marijuana-policies-map/
http://norml.org/aboutmarijuana/item/states-that-have-decriminalized
http://norml.org/aboutmarijuana/item/states-that-have-decriminalized
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In	November	2016,	voters	in	California,

Massachusetts,	Nevada	and	Maine	approved

measures	to	legalize	recreational	marijuana.

Successful	ballot	initiatives	in	Nebraska,

Florida	and	Arkansas	legalized	medicinal

cannabis.	

Retail	sales	of	marijuana	in	Nevada	began	on

July	1.	Individuals	age	21	and	above	can	now

legally	purchase,	possess	and	consume	up	to

one	ounce	of	marijuana,	or	up	to	one-eighth	of

an	ounce	of	edibles	or	concentrated	cannabis.

Individuals	can	also	grow	up	to	six	marijuana

plants	for	personal	use.	Las	Vegas	officials

expect	to	generate	around	$60	million	in	tax

revenue	from	recreational	marijuana	sales.

Retail	sale	of	recreational	marijuana	is

expected	to	begin	in	California	on	Jan.	1,	2018.

After	months	of	wrangling,	the	Massachusetts

legislature	approved	House	Bill	3818	in	July	to

effectuate	that	state’s	ballot	measure.	Under

the	law,	an	individual	can	possess	up	to	10

ounces	of	marijuana	within	a	primary

residence,	1	ounce	outside,	and	no	more	than	5

grams	of	marijuana	concentrate.	A	household

can	have	up	to	12	marijuana	plants	inside.	The

law	also	begins	the	process	of	creating	a

framework	for	retail	sales	and	commercial

cultivation.

Maine	Gov.	Paul	LePage	vetoed	a	bill	to	create

a	framework	for	marijuana	sales	and

cultivation	in	his	state,	putting	up	a	roadblock

to	implementing	the	will	of	the	voters.	As	it

stands	under	the	referendum	law,	adults	can

grow	up	to	six	mature	marijuana	plants	and

possess	up	to	2½	ounces	of	marijuana	for

personal	use,	but	they	can’t	legally	buy	or	sell

it.	One	state	representative	compared	it	to

legalizing	gasoline	while	keeping	gas	stations

illegal.	Legislators	will	resume	efforts	to	create

a	viable	marijuana	program	during	the	2018

session.

Lack	of	a	licensing	program	hasn’t	stopped

enterprising	people	in	Maine.	According	to

USA	Today,	they	have	been	creatively	getting

around	the	state's	lack	of	regulation	and

enforcement	by	giving	away	cannabis	for	free,

but	charging	hefty	delivery	fees.	The

referendum	repealed	a	state	law	that

prohibited	marijuana	from	being	given	away	or

used	as	a	promotional	item,	prohibiting	law

enforcement	from	interfering	with	these

creative	business	practices.

Vermont	came	within	a	whisker	of	becoming

the	first	state	to	legalize	recreational

marijuana	through	legislative	action,	rather

than	a	ballot	measure.	A	bill	that	would	have

legalized	possession	of	up	to	1	ounce	of

marijuana	and	cultivation	of	two	mature	plants

or	four	seedlings	by	adults	21	and	over

comfortably	passed	both	houses	of	the	Vermont

Assembly,	but	Gov.	Phil	Scott	vetoed	the

measure.	Even	with	the	veto,	Scott	left	the

door	open	for	full	legalization	of	cannabis	in

the	future,	and	legislators	are	expected	to	try

again	in	2018.

Meanwhile,	Vermont	expanded	its	medical

marijuana	program	with	the	passage	of	Senate

Bill	16.	The	measure	eased	access	to	cannabis

for	qualifying	patients	and	authorized	up	to

eight	dispensaries	in	the	state.

West	Virginia	legalized	medical	marijuana

during	the	2017	session.	While	the	new	law

creates	a	limited	medical	marijuana	program

in	the	Mountain	State,	activists	reportedly

already	have	plans	to	build	on	the	foundation

created	by	the	new	law.	Sen.	Richard	Ojeda

said	he	hopes	to	amend	the	law	next	year	to

allow	low	income	patients	to	grow	their	own

marijuana.

http://blog.tenthamendmentcenter.com/2017/07/now-in-effect-retail-sales-of-recreational-marijuana-in-nevada-starts-today/
http://blog.tenthamendmentcenter.com/2017/07/now-in-effect-retail-sales-of-recreational-marijuana-in-nevada-starts-today/
http://blog.tenthamendmentcenter.com/2017/07/to-the-governor-massachusetts-passes-law-to-implement-legalization-of-recreational-marijuana/
http://blog.tenthamendmentcenter.com/2017/11/maine-gov-lepage-supports-status-quo-vetoes-bill-to-facilitate-marijuana-sales/
https://www.usatoday.com/story/news/2017/11/03/maine-marijuana-stores-back-limbo-after-governors-veto/830089001/
https://www.usatoday.com/story/news/2017/11/03/maine-marijuana-stores-back-limbo-after-governors-veto/830089001/
http://blog.tenthamendmentcenter.com/2017/05/vermont-governor-vetoes-bill-to-legalize-recreational-marijuana-nullify-federal-prohibition/
http://blog.tenthamendmentcenter.com/2017/05/vermont-governor-vetoes-bill-to-legalize-recreational-marijuana-nullify-federal-prohibition/
http://blog.tenthamendmentcenter.com/2017/06/signed-by-the-governor-vermont-law-will-increase-access-to-medical-marijuana-further-nullify-federal-prohibition/
http://blog.tenthamendmentcenter.com/2017/06/signed-by-the-governor-vermont-law-will-increase-access-to-medical-marijuana-further-nullify-federal-prohibition/
http://blog.tenthamendmentcenter.com/2017/04/signed-by-the-governor-west-virginia-legalizes-medical-marijuana/
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Over	the	summer,	New	Hampshire	Gov.	John	Sununu	signed	two	bills	into	law	that	expand	the

state’s	medical	marijuana	program.	The	bills	added	chronic	pain	and	post	traumatic	stress

disorder	(PTSD)	to	the	list	of	conditions	that	qualify	for	treatment	with	medicinal	cannabis.

A	third	bill	signed	by	Gov.	Sununu	decriminalized	marijuana	possession.	Under	the	law,

possession	of	3/4	ounce	or	less	of	marijuana	or	5	grams	or	less	of	hashish	was	downgraded	from	a

criminal	misdemeanor	to	a	civil	infraction	punishable	by	a	fine.	Felony	possession	was	reduced	to	a

misdemeanor.

At	least	three	major	metro	areas	also	decriminalized	cannabis	in	2017.	In	Tennessee,	both	the

Nashville	and	Memphis	city	councils	passed	ordinances	giving	police	the	option	of	reducing	the

penalty	for	possession	of	a	half-ounce	of	marijuana	or	less	to	a	$50	fine	or	10	hours	of	community

service.	In	October,	the	Atlanta	City	Council	voted	15-0	to	make	the	penalty	for	possession	of	one

ounce	or	less	a	$75	fine.

When	states	and	local	government	refuse	to	help	with	federal	enforcement,	it	makes	it	extremely

difficult	for	the	feds	to	assert	their	will.	This	has	proved	particularly	true	when	it	comes	to

marijuana.	State	legalization	of	weed	and	the	end	of	state	enforcement	nullifies	federal	prohibition

in	practice.	FBI	statistics	reveal	law	enforcement	makes	approximately	99	of	100	marijuana

arrests	under	state,	not	federal	law.	The	federal	government	simply	lacks	the	resources	to	enforce

its	marijuana	laws	on	its	own.	We’ve	seen	this	play	out	in	every	state	that	has	legalized	marijuana

for	medical	or	general	use.

We	expect	efforts	to	nullify	federal	prohibition	of	marijuana	to	continue	in	earnest	in	the	next	year.

http://blog.tenthamendmentcenter.com/2017/07/new-hampshire-bills-to-expand-patient-access-to-medical-marijuana-signed-into-law/
http://blog.tenthamendmentcenter.com/2017/07/signed-as-law-new-hampshire-decriminalizes-simple-marijuana-possession-foundation-to-nullify-federal-prohibition/
http://blog.tenthamendmentcenter.com/2016/09/nashville-decriminalizes-marijuana-takes-step-toward-nullifying-prohibition-in-effect/
http://blog.tenthamendmentcenter.com/2016/10/memphis-decriminalizes-marijuana-step-forward-to-nullify-prohibition-in-effect/


48

Ever	since	the	ACA	passed,	Republicans

have	talked	about	repeal.	In	fact,	while	Pres.

Obama	was	in	office,	the	GOP	passed	several

bills	that	fully	repealed	the	law,	knowing	the

president	would	never	sign	them.	As

Obama’s	tenure	came	to	an	end,	Donald

Trump	made	Obamacare	repeal	(and	replace)

a	key	issue	in	his	campaign.	But	over	a	year

into	Trump’s	term,	the	ACA	remains	the	law

of	the	land.

Three	times,	Republicans	tried	to	pass	bills.

Three	times	they	failed	to	get	it	done.	And

these	weren’t	even	actual	repeal	measures.

The	changes	to	Obamacare	proposed	by	the

GOP	would	have	arguably	made	things

worse.	

CATO’s	Michael	Cannon	dubbed	the	March

2017	“repeal	and	replace”	plan	“Obamacare

lite"	and	called	it	“a	train	wreck	waiting	to

happen.”	He	said	Trump	was	exhausting

every	alternative	to	doing	the	right	thing,

noting	that	the	proposal	would	preserve	the

ObamaCare	regulations	that	are	driving

premiums	higher,	causing	a	race	to	the

bottom	in	coverage	for	the	sick,	and	causing

insurance	markets	to	collapse.	

Regardless,	two	broad	strategies	involving

state	and	individual	action	can	help

completely	bring	down	the	Affordable	Care

Act,	or	any	national	healthcare	plan

Congress	comes	up	with	in	the	future.

Health	Freedom

The	Patient	Protection	and

Affordable	Care	Act	(ACA)	vividly

illustrates	why	we	can’t	depend	on

Washington	D.C.	to	limit	itself.

http://tenthamendmentcenter.com/2017/03/07/republicans-propose-obamacare-lite-or-worse/
http://tenthamendmentcenter.com/2017/03/07/republicans-propose-obamacare-lite-or-worse/
http://tenthamendmentcenter.com/2017/04/04/on-obamacare-trump-is-still-exhausting-every-alternative-to-doing-the-right-thing/
http://tenthamendmentcenter.com/2017/04/04/on-obamacare-trump-is-still-exhausting-every-alternative-to-doing-the-right-thing/
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Ever	since	the	ACA	passed,	Republicans

have	talked	about	repeal.	In	fact,	while	Pres.

Obama	was	in	office,	the	GOP	passed	several

bills	that	fully	repealed	the	law,	knowing	the

president	would	never	sign	them.	As

Obama’s	tenure	came	to	an	end,	Donald

Trump	made	Obamacare	repeal	(and	replace)

a	key	issue	in	his	campaign.	But	over	a	year

into	Trump’s	term,	the	ACA	remains	the	law

of	the	land.

Three	times,	Republicans	tried	to	pass	bills.

Three	times	they	failed	to	get	it	done.	And

these	weren’t	even	actual	repeal	measures.

The	changes	to	Obamacare	proposed	by	the

GOP	would	have	arguably	made	things

worse.	

CATO’s	Michael	Cannon	dubbed	the	March

2017	“repeal	and	replace”	plan	“Obamacare

lite"	and	called	it	“a	train	wreck	waiting	to

happen.”	He	said	Trump	was	exhausting

every	alternative	to	doing	the	right	thing,

noting	that	the	proposal	would	preserve	the

ObamaCare	regulations	that	are	driving

premiums	higher,	causing	a	race	to	the

bottom	in	coverage	for	the	sick,	and	causing

insurance	markets	to	collapse.	

Regardless,	two	broad	strategies	involving

state	and	individual	action	can	help

completely	bring	down	the	Affordable	Care

Act,	or	any	national	healthcare	plan

Congress	comes	up	with	in	the	future.

Health	Freedom

The	Patient	Protection	and

Affordable	Care	Act	(ACA)	vividly

illustrates	why	we	can’t	depend	on

Washington	D.C.	to	limit	itself.

http://tenthamendmentcenter.com/2017/03/07/republicans-propose-obamacare-lite-or-worse/
http://tenthamendmentcenter.com/2017/03/07/republicans-propose-obamacare-lite-or-worse/
http://tenthamendmentcenter.com/2017/04/04/on-obamacare-trump-is-still-exhausting-every-alternative-to-doing-the-right-thing/
http://tenthamendmentcenter.com/2017/04/04/on-obamacare-trump-is-still-exhausting-every-alternative-to-doing-the-right-thing/
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The	first	involves	states	and	individuals	taking	action	now	to	encourage	market	solutions	and

undermine	federal	control.

This	is	already	happening	in	many	places.	

Some	healthcare	providers	simply	bypasses	onerous	federal	mandates	and	expensive	insurance

bureaucracy	by	effectively	opting	out	of	the	system	and	dealing	directly	with	patients.	These

“direct	primary	care”	practices	can	offer	standard	procedures	and	medications	at	much	lower	cost.	

This	represents	the	kind	of	cost	control	Obamacare	promised	but	failed	to	deliver.	

In	2015,	Tom	Woods	interviewed	a	Kansas	doctor	who	utilizes	the	direct	primary	care	model.	Dr.

Josh	Umbehr’s	practice	demonstrates	the	cost	savings	possible	when	doctors	are	unfettered	from

the	bureaucratic	health	insurance	system.

These	direct	patient/doctor	agreements	allow	a	system	less	controlled	by	government	regulations

to	develop.	It	makes	doctors	responsive	to	patients,	not	insurance	company	bureaucrats	or

government	rule-makers.	Allowing	patients	to	contract	directly	with	doctors	via	medical	retainer

agreements	opens	the	market.	Under	such	agreements,	market	forces	set	the	price	for	services

based	on	demand	instead	of	relying	on	central	planners	with	a	political	agenda.	The	end	result	is

better	care	delivered	at	a	lower	cost.

This	underscores	the	importance	of	state	and	local	governments	eliminating	barriers	that	keep

independent	practices	like	these	from	operating.	

A	“Direct	Primary	Care”	Act	at	the	state	level	specifies	that	direct	primary	care	agreements

(sometimes	called	medical	retainer	agreements)	do	not	constitute	insurance.	This	frees	doctors	and

patients	from	the	onerous	requirements	and	regulations	under	the	state	insurance	code.

A	more	open	healthcare	marketplace	within	a	state	will	help	spur	de	facto	nullification	the	federal

program	by	providing	an	affordable	alternative.	As	patients	flock	to	these	arrangements	and

others	spurred	by	ingenuity	and	market	forces,	the	old	system	will	begin	to	crumble.

By	incentivizing	creative	healthcare	solutions,	the	market	naturally	provides	better	options,	such

as	with	the	Surgery	Center	of	Oklahoma.	This	facility	operates	completely	outside	of	the	insurance

system,	providing	a	low-cost	alternative	for	many	surgical	procedures.

During	the	2017	legislative	session,	Indiana,	Virginia,	West	Virginia,	Kentucky,	Arkansas,

Colorado,	Alabama	and	Maine	all	enacted	such	laws.	They	join	a	number	of	states	that	passed

direct	primary	care	acts	over	the	previous	two	years,	including	Tennessee,	Nebraska	and	Wyoming

in	2016;	and	Idaho,	Mississippi,	Oklahoma	and	Texas	the	year	before.

We	expect	other	states	to	consider	similar	measures	in	2018.

http://tomwoods.com/capitalism-vs-american-health-care/
http://blog.tenthamendmentcenter.com/2016/10/markets-and-individual-action-helping-to-undermine-obamacare/
http://blog.tenthamendmentcenter.com/2016/10/markets-and-individual-action-helping-to-undermine-obamacare/


51

As	more	open	healthcare	markets	develop	within	the	states,	the	stage	is	set	for	further	actions	to

bring	about	an	effective	nullification	of	federal	healthcare.	States	can	help	accomplish	this	by

refusing	to	cooperate	with	implementation	of	the	ACA	and	enforcement	of	its	rules	and

regulations.

The	federal	government	never	intended	to	run	the	healthcare	system	alone,	and	ultimately,	it	can’t

do	it	without	state	help.	It	even	tried	to	compel	states	to	expand	Medicaid	under	the	act,	but	that

portion	was	struck	down	in	the	famous	“Obamacare	case,”	NFIB	v.	Sebelius.

Additionally,	we’ve	seen	the	difficulties	created	for	the	Act	by	the	number	of	states	that	simply

refused	to	set	up	exchanges	for	the	federal	government.	Last	year,	Kentucky	and	West	Virginia

added	to	the	federal	burden	by	getting	rid	of	their	state-run	exchanges.

Refusing	to	expand	Medicaid	or	set	up	an	exchange	are	two	essential	steps	states	should	take,	but

they	can	go	even	further.

The	ACA	was	predicated	on	state	cooperation.	By	ending	all	state	actions	that	support	the	ACA

and	refusing	to	enforce	any	of	its	mandates,	a	state	can	make	it	nearly	impossible	to	run

Obamacare	within	its	borders.

Judge	Andrew	Napolitano	noted	that	if	a	number	of	states	were	to	refuse	to	participate	with	the

ACA	in	a	wholesale	fashion,	that	multi-state	action	“will	gut	ObamaCare	because	the	federal

government	does	not	have	the	resources	or	the	wherewithal	[…]	to	go	into	each	of	the	individual

states.”

During	the	2017	legislative	session,	Connecticut	state	Rep.	Robert	Sampson	(R)	introduced	House

Bill	5138.	The	legislation	would	have	set	the	stage	by	completely	ending	any	state	participation	in

the	Affordable	Care	Act.

“That	the	general	statutes	be	amended	to	repeal	all	statutes	implementing	health	care	mandates

required	under	the	Affordable	Care	Act,	prohibit	the	state	from	participating	in	any	program	under

or	appropriating	or	expending	any	moneys	in	furtherance	of	said	act,	and	dissolve	all	programs

related	to	said	act.”

While	the	bill	did	not	advance,	it	provides	a	blueprint	other	states	can	follow	in	the	future.

By	incentivizing	existing	free-market	healthcare	solutions	and	simultaneously	refusing	to

cooperate	with	the	administration	of	the	ACA,	states	and	individuals	can	effectively	bring	down

federal	control	over	healthcare.	

http://blog.tenthamendmentcenter.com/2013/12/south-carolina-looking-to-pass-bill-that-would-nullify-obamacare-in-the-state/
https://legiscan.com/CT/bill/HB05138/2017
https://legiscan.com/CT/bill/HB05138/2017
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Food	Freedom

Federal	regulation	of	raw	milk	reveals

just	how	deeply	the	federal

government	is	involved	in	local	food

issues.

Constitutionally,	food	safety	falls	within	the

powers	reserved	to	the	states	or	to	the

people.	The	feds	have	no	authority	to	enforce

food	safety	laws	within	the	border	of	a	state.

Nevertheless,	federal	agencies	still	want

control	over	America’s	food	supply,	and	they

go	to	great	lengths	to	get	it.

For	example,	federal	regulation	of	raw	milk

reveals	just	how	deeply	the	federal

government	is	involved	in	local	food	issues.

FDA	officials	insist	unpasteurized	milk	poses

a	health	risk	because	of	its	susceptibility	to

contamination	from	cow	manure,	a	source	of

E.	coli.	The	agency’s	position	represents

more	than	a	matter	of	opinion.	In	1987,	the

feds	implemented	21	CFR	1240.61(a),

providing	that,	“no	person	shall	cause	to	be

delivered	into	interstate	commerce	or	shall

sell,	otherwise	distribute,	or	hold	for	sale	or

other	distribution	after	shipment	in	interstate

commerce	any	milk	or	milk	product	in	final

package	form	for	direct	human	consumption

unless	the	product	has	been	pasteurized.”

Not	only	do	the	Feds	ban	the	transportation

of	raw	milk	across	state	lines,	they	also

claim	the	authority	to	ban	unpasteurized

milk	within	the	borders	of	a	state.
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Food	Freedom
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“It	is	within	HHS’s	authority…to	institute	an	intrastate	ban	[on	unpasteurized	milk]	as	well,”	FDA

officials	wrote	in	response	to	a	Farm-to-Consumer	Legal	Defense	Fund	lawsuit	against	the	agency

over	the	interstate	ban.

The	FDA	clearly	wants	a	complete	prohibition	of	raw	milk.	Some	insiders	say	it’s	only	a	matter	of

time	before	the	feds	try	to	institute	an	absolute	ban.	Armed	raids	by	FDA	agents	on	companies	like

Rawsome	Foods	back	in	2011,	and	Amish	farms	over	the	last	few	years	also	indicate	this	scenario

may	not	be	too	far	off.

However,	states	can	undermine	federal	prohibition	schemes	by	legalizing	raw	milk	sales	within

their	borders

As	we’ve	seen	with	marijuana	and	industrial	hemp,	an	intrastate	ban	becomes	ineffective	when

states	ignore	it	and	pass	laws	encouraging	the	prohibited	activity	anyway.	The	federal	government

lacks	the	enforcement	power	necessary	to	maintain	its	ban,	and	people	are	more	likely	to	take	on

the	small	risk	of	federal	sanctions	if	they	know	the	state	will	not	interfere.	This	increases	when	the

state	actively	encourages	the	market.	

In	the	same	way,	removing	state	barriers	to	raw	milk	consumption,	sale	and	production

undoubtedly	spur	the	creation	of	new	markets	for	unpasteurized	dairy	products,	no	matter	what

the	feds	claim	the	power	to	do.

In	practice	and	effect,	this	kind	of	response	could	ultimately	nullify	the	interstate	ban	as	well.	If

all	50	states	allow	raw	milk,	markets	within	the	states	could	easily	grow	to	the	point	that	local

sales	would	render	the	federal	ban	on	interstate	commerce	pointless.	And	history	indicates	the	feds

do	not	have	the	resources	to	stop	people	from	transporting	raw	milk	across	state	lines	–	especially

if	multiple	states	start	legalizing	it.	Growing	markets	will	quickly	overwhelm	any	federal

enforcement	attempts.

People	attempting	to	legalize	raw	milk	not	only	have	to	confront	federal	power,	they	also	often	face

strong	coalitions	of	well-monied	lobbyists	working	to	maintain	the	status	quo	on	behalf	of	big

agribusiness.	

For	example,	activists	have	been	trying	to	legalize	raw	milk	in	Montana	since	2012.	In	2017,	the

state	House	passed	a	measure	that	would	have	allowed	limited	sales	of	raw	milk	direct	from

producer	to	consumer.	But	the	Senate	killed	the	bill	after	the	state	health	department,	the	dairy

industry,	veterinarian	organizations	and	even	county	commissioners	all	aligned	against	the	bill.	

National	lobbyists	even	joined	the	fray	when	two	organizations	representing	big	dairy	threw	their

political	clout	behind	efforts	to	kill	the	bill.	The	National	Milk	Producers	Federation	and	the

International	Dairy	Foods	Association	sent	a	26-page	document	to	members	of	the	committee

urging	them	to	kill	House	Bill	325.

Opponents	play	on	unwarranted	fears,	always	citing	safety	concerns.

http://www.farmtoconsumer.org/
http://blog.tenthamendmentcenter.com/2017/02/montana-house-passes-bill-to-legalize-some-raw-milk-sales/
http://blog.tenthamendmentcenter.com/2017/02/montana-house-passes-bill-to-legalize-some-raw-milk-sales/
http://blog.tenthamendmentcenter.com/2017/03/d-c-dairy-lobbying-organizations-trying-to-kill-bill-to-legalize-raw-milk-in-montana/
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Chris	Rosenau	has	been	on	the	forefront	of	the	raw	milk	legalization	efforts	in	the	state.	She	said

opponents	use	fear-mongering	tactics	against	legalization.	During	the	last	legislative	session,	the

City	and	County	of	Missoula,	the	Association	of	Montana	Public	Health	Officials,	The	Montana

Environmental	Health	Association	and	the	Montana	Public	Health	Association	published	a	blog	in

opposition	to	even	strictly-limited	raw	milk	legalization.

Rosenau	said	many	opponents	think	it’s	their	job	to	protect	people	from	themselves.

Unsurprisingly,	the	dairy	industry	lobbies	heavily	new	competition,	working	hard	against

legalizing	raw	milk.

“It’s	Montana	for	Pete’s	sake.	We	have	people	moving	here	from	one	of	the	40	states	with	‘legal’	raw

milk	and	they	are	gobsmacked	that	it’s	illegal	here,”	she	said.	“I’m	not	even	a	milk	drinker.	The

reason	I’m	doing	this	is	because	it’s	not	the	government’s	right	to	decide	what’s	best	for	me	and	my

family.”

Legislators	in	West	Virginia	were	able	to	overcome	this	kind	of	opposition	in	2016	when	West

Virginia	Gov.	Earl	Ray	Tomblin	signed	a	bill	into	law,	taking	the	first	step	toward	nullifying	the

federal	prohibition	scheme	in	practice.	Under	the	new	law,	West	Virginians	can	now	enter	into	a

written	shared	animal	ownership	agreement	to	consume	raw	milk	in	which	he	or	she	acquires	a

percentage	ownership	interest	in	a	milk-producing	animal.	This	represents	a	first	step	toward

legalizing	unpasteurized	milk	in	the	state.	With	the	door	now	cracked	open,	it	provides	an	avenue

to	expand	raw	milk	legalization	in	the	future.

Currently,	11	states	allow	raw	milk	sales	in	retail	stores	and	17	states	allow	sales	only	on	the	farm

where	the	milk	was	produced.	Eight	states	have	legalized	herd-share	agreements.	Twelve	states

still	completely	ban	the	sale	of	raw	milk.

Other	states	should	follow	the	lead	of	those	that	have	legalized	raw	milk,	and	work	to	expand

current	laws	in	states	where	it	is	already	legal.	

This	same	strategy	can	also	be	applied	to	other	food	freedom	issues.	

In	June	2017,	Gov.	Paul	LePage	signed	a	bill	into	law	giving	local	governments	in	Maine	the

authority	to	enact	ordinances	regulating	local	food	distribution	without	state	interference.	The	new

law	takes	a	big	step	forward	for	food	sovereignty	and	local	control	by	limiting	state	regulation.

In	effect,	the	new	law	decentralizes	regulations	for	direct	producer-to-consumer	sales,	and	allows

local	communities	to	create	their	own	networks	of	distribution	and	regulation.	While	state	law

does	not	bind	the	FDA,	passage	of	LD725	creates	an	environment	hostile	to	federal	food	regulation

in	Maine.	Because	the	state	will	not	interfere	with	local	ordinances,	that	means	it	will	not	enforce

FDA	mandates	that	conflict	with	local	law.	Should	the	feds	want	to	enforce	food	laws	in	Maine

municipalities,	it	will	have	to	do	so	by	itself.

However,	the	good	news	in	Maine	didn’t	last	long.

http://blog.tenthamendmentcenter.com/2016/05/west-virginia-law-taking-first-step-to-legalize-raw-milk-now-in-effect/
https://milk.procon.org/view.resource.php?resourceID=005192#state-law-categories
http://blog.tenthamendmentcenter.com/2017/07/signed-by-the-governor-maine-bill-gives-local-government-control-over-food-regulations-will-hinder-fda/
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Within	a	month	of	passage,	the	feds	started	putting	the	pressure	on.	On	July	6,	the	USDA	sent	a

letter	to	the	Maine	Department	of	Agriculture	threatening	to	take	over	all	meat	and	poultry

inspections	in	the	state	if	the	law	went	into	effect.	The	feds	require	state	meat	and	poultry

inspection	programs	to	be	“at	least	equal	to”	federal	inspection	programs.	The	USDA	said	it	is

“concerned	the	Food	Sovereignty	Act,	if	implemented	as	currently	written,	would	contravene

Federal	food	safety	laws	and	regulations.”

LePage	immediately	caved.	He	responded	to	the	letter	by	calling	a	special	session	to	make	the	new

Maine	law	federally	compliant.	The	legislature	amended	the	law	to	require	cities	and	towns	that

adopt	new	ordinances	under	the	Food	Sovereignty	Act	to	"comply	with	state	and	federal	laws	when

developing	local	ordinances	for	meat	and	poultry	production	and	sales."

Maine’s	cave	reveals	just	how	much	power	the	federal	government	exercises	over	state	food

regulations.	You	can	call	them	state	regulations	all	you	want,	but	the	feds	effectively	dictate	their

provisions.	Then	they	leave	it	to	the	state	to	enforce	them.

While	FDA	apologists	claim	the	agency	only	wants	to	“protect”	consumers,	in	truth,	federal

regulations	tend	to	benefit	big	companies	and	squeeze	out	family	farms.	In	the	name	of	“safety,”

FDA	regulations	limit	your	ability	to	access	local,	fresh	food.

For	example,	the	Wholesome	Meat	Act	of	1967	mandates	meat	must	be	slaughtered	and	processed

at	a	federally-inspected	slaughterhouse,	or	one	inspected	in	a	state	with	meat	inspection	laws	at

least	as	strict	as	federal	requirements.	Small	slaughterhouses	often	cannot	meet	the	requirements.

As	a	result,	the	meat	processing	industry	went	through	massive	consolidation.	Since	passage	of	the

act,	the	number	of	slaughterhouses	dropped	from	more	than	10,000	to	less	than	3,000.	Today,

instead	of	hundreds	of	companies	processing	meat,	three	corporations	control	virtually	the	entire

industry.

This	does	not	promote	food	safety.	In	fact,	by	concentrating	meat	processing	in	a	few	facilities,	the

likelihood	of	widespread	contamination	increases.	A	single	sick	cow	can	infect	thousands	of	pounds

of	beef	in	one	of	these	corporate	slaughterhouses.	In	a	more	diversified,	distributed	system,

outbreaks	generally	remain	limited	to	small	regions.	

The	Food	Safety	Modernization	Act	(FSMA)	“directs	FDA	to	build	an	integrated	national	food

safety	system	in	partnership	with	state	and	local	authorities	explicitly	recognizing	that	all	food

safety	agencies	need	to	work	in	integrated	ways	to	achieve	public	health	goals.”

Essentially,	this	means	dictating	state	food	laws.

The	Goal:	Complete	Federal	Control

As	with	so	many	expansions	of	federal	power,	the	FDA	has	piggybacked	on	the	“War	on	Terror”	to

assert	more	control	over	state	and	local	food	regulations.

http://blog.tenthamendmentcenter.com/2017/09/feds-threaten-maine-food-sovereignty-law-governor-lepage-caves/
https://drive.google.com/file/d/0B3PYp5sROj_1NkxMa3BRMHNVOXdkTDVwajNZN245VDA0Vzdj/view?usp%3Dsharing
https://drive.google.com/file/d/0B3PYp5sROj_1NkxMa3BRMHNVOXdkTDVwajNZN245VDA0Vzdj/view?usp%3Dsharing
http://reason.com/archives/2017/10/28/maine-food-sovereignty-bends-but-doesnt
http://www.farmtoconsumer.org/blog/2015/09/10/the-wholesome-meat-act-of-1967-disaster-for-small-slaughterhouses-from-the-start/
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The	2002	Bioterrorism	Act	mandated	“any	facility	engaged	in	manufacturing,	processing,	packing

or	holding	food	for	consumption	in	the	United	States	be	registered	with	the	Secretary	of	the

Department	of	Health	and	Human	Services	(HHS).”	FSMA	expands	the	requirements	to	include

firms	exclusively	engaged	in	intrastate	commerce.	A	section	of	FSMA	called	Hazard	Analysis	and

Risk-based	Preventive	Controls	(HARPC)	requires	the	owner	or	operator	of	a	facility	to	“implement

a	food	safety	plan	to	prevent	the	adulteration	and	misbranding	of	food.”

“Any	‘facility’	that	is	required	to	register	with	HHS	must	also	comply	with	HARPC	even	if	that

‘facility’	is	operating	only	in	intrastate	commerce,”	Farm-to-Consumer	Legal	Defense	Fund

President	Pete	Kennedy	wrote	in	a	2016	article.

This	gives	the	FDA	wide-ranging	power	to	meddle	in	state	food	and	beverage	regulations.

The	feds	also	buy	compliance	with	their	mandates	by	bribing	state	agencies	through	funding.

The	FDA	Food	Code	establishes	one-size-fits-all	regulations	for	retail	food	establishments.	It

currently	operates	as	a	voluntary	program.	Nevertheless,	every	state	has	adopted	it	in	one	form	or

the	other.	According	to	Kennedy,	the	FDA	makes	the	food	codes	effectively	mandatory	by	entering

into	“cooperative	agreements”	with	state	agencies	under	a	funding	opportunity	called	“Advancing

Conformance	with	the	Voluntary	National	Retail	Food	Regulatory	Program	Standards

(VNRFRPS).”

“A	stated	goal	of	the	program	is	to	‘encourage	widespread,	uniform	and	complete	adoption	of	the

FDA	Food	Code.’	A	complete	adoption	means	that	little	local	food	production	and	distribution

would	escape	the	requirements	of	the	regulatory-heavy	food	code.”

As	we’ve	seen	with	the	widespread	movement	to	legalize	raw	milk,	there	is	a	way	to	stop	this	kind

of	federal	overreach.	The	FDA	cannot	force	widespread,	uniform	and	complete	adoption	of	its	rules

and	regulations	on	its	own.	It	can	only	do	it	with	state	and	local	help.	Kennedy	made	this	very

point:

“FDA	needs	the	help	of	state	agencies	to	implement	and	enforce	the	FSMA	requirements;	the

agency	does	not	have	close	to	the	manpower	needed	to	enforce	FSMA	on	its	own.	FDA	will

be	entering	into	more	cooperative	agreements	than	ever	to	get	state	help	on	FSMA;	states	will	be

spending	more	of	their	time	enforcing	federal	law	and	less	enforcing	their	own	laws.	State	agencies

will	be	increasingly	conscripted	by	the	federal	government.”

The	states	do	not	have	to	enter	into	these	cooperative	agreements	with	the	feds.	The	federal

government	cannot	force	states	to	enforce	or	implement	federal	regulations.	In	fact,	state

legislatures	can	prohibit	these	agreements	completely.	States	do	not	have	to	comply	with	the	FDA

Food	Codes.	If	the	states	say,	“No!”	the	FDA	has	little	power	to	do	anything	about	it.

https://www.farmtoconsumer.org/blog/2016/04/26/fda-taking-over-state-food-regulation/
https://www.farmtoconsumer.org/blog/2016/04/26/fda-taking-over-state-food-regulation/
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The	ATF	employs	about	2,400	special	agents.

There	is	no	way	that	small	group	of	people

can	impose	federal	gun	laws	on	more	than

300	million	people	encompassing	3,794,083

square	miles	without	state	and	local

cooperation.

As	Judge	Andrew	Napolitano	has	said,

banning	state	and	local	assistance	with	the

enforcement	of	federal	gun	laws	will	make

federal	gun	control		“nearly	impossible	to

enforce.”

As	with	many	other	issues,	our	strategy

takes	a	step-by-step	approach,	with	each	step

building	on	the	last.	The	ultimate	goal	is	all

federal	gun	control	rendered	unenforceable

and	effectively	null	and	void	within	the

states.

In	the	first	step,	the	state	bans	enforcement

of	any	future	federal	gun	acts,	laws,	orders,

regulations,	or	rules.	(We’ll	call	these

“measures”	from	here	on	out)	This	legislation

prohibits	a	state	from	taking	any	action,	or

providing	any	resources,	to	enforce	or	assist

in	the	enforcement	of	future	federal	gun

measures.

Idaho	was	the	first	state	to	pass	step	one	as

law,	with	Gov.	Butch	Otter	signing	S.1332	in

March	2014.	

The	Right	to	Keep

and	Bear	Arms

http://shallnot.org/andrew_napolitano_federal_laws_nearly_impossible_to_enforce_without_state_assistance/
http://blog.tenthamendmentcenter.com/2014/03/new-idaho-law-effectively-nullifies-future-federal-gun-control/
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http://blog.tenthamendmentcenter.com/2014/03/new-idaho-law-effectively-nullifies-future-federal-gun-control/
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The	second	step	bans	state

enforcement	of	specific	current

federal	gun	measures.	This	builds	on

step	one	by	including	one	or	more

significant	federal	measures

currently	on	the	books.	For	instance,

in	2015,	Indiana	Gov.	Mike	Pence

signed	a	bill	that	“Repeals	the

prohibition	against	manufacturing,

importing,	selling,	or	possessing	a

sawed-off	shotgun.”

The	third	step	prohibits	state

enforcement	of	all	federal	gun

measures,	current	and	future.

In	2015,	Tennessee	Gov.	Bill	Haslam

signed	a	bill	into	law	that	took	a	first

step	toward	nullifying	many	current

and	future	federal	measures,	but	will

require	additional	action	to

effectuate.	The	law	prohibits	the

state	from	implementing	or	enforcing

federal	gun	measures	that	violate

the	Tennessee	state	constitution.

The	next	step	potentially	involves

compiling	a	report	of	federal

enforcement	actions	taken	on

firearms	in	Tennessee,	highlighting

those	enforced	with	the	participation

of	state	agencies,	along	with	which

actions	likely	violate	the	new	law.

From	there,	state-based	gun	rights

groups	can	file	an	injunction	to	stop

state	participation.

An	Alaska	bill	on	the	books	since

2013	also	sets	the	stage	to	nullify

present	and	future	federal	gun	laws.

It	establishes	the	principle	that	no

state	or	local	agency	may	use	any

resources	to	“implement	or	aid	in	the

implementation”	of	any	federal	acts

that	infringe	on	a	“person's	right,

under	the	Second	Amendment	to	the

Constitution	of	the	United	States,	to

keep	and	bear	arms.”	

http://blog.tenthamendmentcenter.com/2015/05/new-indiana-law-repeals-prohibition-on-sawed-off-shotguns/
http://blog.tenthamendmentcenter.com/2015/05/signed-into-law-tennessee-takes-first-step-to-block-federal-gun-control/
http://blog.tenthamendmentcenter.com/2013/06/bill-to-nullify-federal-gun-control-signed-into-law-in-alaska/
http://blog.tenthamendmentcenter.com/2013/06/bill-to-nullify-federal-gun-control-signed-into-law-in-alaska/


61

Follow	up	legislation	should	be	introduced	that	specifically	clarifies	which	federal	acts	qualify	as

an	infringement,	and	that	expressly	prohibits	state	and	local	assistance	or	participation	in	any

enforcement	action.		We	recommend	including	all	federal	acts.

In	Kansas,	the	2nd	Amendment	Protection	Act	was	signed	into	law	in	April	2013.	Like	the	Alaska

law,	the	Kansas	legislation	establishes	the	foundation	for	a	ban	on	state	and	local	assistance	or

participation	in	the	enforcement	of	federal	gun	measures.	It	reads,	in	part:

“Any	act,	law,	treaty,	order,	rule	or	regulation	of	the	government	of	the	United	States	which	violates

the	second	amendment	to	the	constitution	of	the	United	States	is	null,	void	and	unenforceable	in	the

state	of	Kansas.”

In	June	2015,	a	federal	judge	dismissed	a	lawsuit	challenging	the	constitutionality	of	the	Kansas

law,	saying	the	suit	from	the	Brady	Campaign	was	“without	merit.”	While	this	was	a	victory,	it

should	be	noted	that	the	federal	court	didn’t	say	that	the	federal	government	doesn’t	have	the

power	to	regulate	firearms	under	the	commerce	clause,	as	the	Kansas	law	states.	The	Brady	suit

was	dismissed	for	lack	of	standing.	

However,	one	part	of	the	bill	wasn’t	challenged	at	all	-	the	section	setting	the	foundation	for	all

state	and	local	agents	to	refuse	to	help	implement	federal	gun	control	measures.	A	simple	follow-

up	measure	to	expressly	state	which	“acts,	laws,	treaties,	orders,	rules	and	regulations”	will	be

considered	“unenforceable”	in	Kansas,	banning	state	and	local	assistance	or	participation	in	any

enforcement	actions,	is	needed	to	put	the	current	law	into	real-life	effect.

Indirect	Action

As	with	federal	control	over	healthcare	and	the	“Direct	Primary	Care	Act”	covered	in	previous

sections,	indirect	action	at	the	state	and	local	level	can	help	protect	the	right	to	keep	and	bear

arms	from	federal	infringement	even	if	it	doesn’t	directly	challenge	enforcement	of	federal	gun

laws.	

In	February	2017,	New	Hampshire	Gov.	Chris	Sununu	signed	a	“Constitutional	Carry”	bill	into

law	making	it	legal	to	carry	a	concealed	handgun	in	the	state	without	a	permit.	Permitless	carry

not	only	expands	gun	freedom	within	the	state,	it	also	helps	foster	an	environment	hostile	to

federal	gun	control.

Similar	bills	are	pending	in	two	states.	The	North	Carolina	House	passed	“constitutional	carry”	in

June	2017.	Although	the	Senate	didn’t	vote	on	the	bill	before	the	2017	recess,	it	remains	alive	and

up	for	consideration	in	2018.	Three	bills	that	together	would	establish	permitless	carry	in

Michigan	also	passed	the	House	during	2017	and	remain	alive	in	the	Senate	in	2018.

http://blog.tenthamendmentcenter.com/2015/06/nullification-1-brady-campaign-0-federal-judge-dismisses-suit-against-kansas-2nd-amendment-protection-act/
http://blog.tenthamendmentcenter.com/2017/02/permission-not-required-new-hampshire-governor-signs-constitutional-carry-into-law/
http://blog.tenthamendmentcenter.com/2017/09/north-carolina-constitutional-carry-bill-faces-uphill-battle/
http://blog.tenthamendmentcenter.com/2017/09/north-carolina-constitutional-carry-bill-faces-uphill-battle/
http://blog.tenthamendmentcenter.com/2017/06/permission-not-required-michigan-house-passes-constitutional-carry-bills/
http://blog.tenthamendmentcenter.com/2017/06/permission-not-required-michigan-house-passes-constitutional-carry-bills/
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A	law	prohibiting	any	type	of	state	firearms	registry	is	now	in	effect	in	Maine.	The	law	will	not

only	protect	the	privacy	of	Maine	gun	owners,	it	will	also	hinder	the	federal	government’s	ability	to

develop	a	firearms	database.	

The	federal	government	depends	on	state	cooperation	for	all	kinds	of	information-gathering,	such

as	the	DEA	license	plate	database	built	using	information	gathered	by	state	and	local	ALPRs.	In

the	same	way,	the	ATF,	or	another	federal	agency,	could	easily	create	a	federal	gun	registry	using

information	gathered	by	state	and	local	governments.	By	prohibiting	any	such	databases	in	the

state,	Maine	ensures	this	can’t	happen.	Simply	put,	no	data	means	no	federal	database.

A	Tennessee	law	went	into	effect	in	July	2017	that	decriminalized	the	manufacture	and	possession

of	firearm	suppressors	in	the	state.	

Even	though	opponents	refer	to	them	as	“silencers,”	these	devices	simply	muffle	the	sound	of	a

gun.	They	do	not	literally	silence	firearms.	Nevertheless,	the	federal	government	heavily	regulates

these	“silencers”	under	the	National	Firearms	Act	of	1934.	The	feds	charge	a	$200	tax	on	the

purchase	of	the	devices.	Buying	one	also	requires	months-long	waits	after	filing	extensive

paperwork	with	the	federal	Bureau	of	Alcohol,	Tobacco,	Firearms	and	Explosives.

http://blog.tenthamendmentcenter.com/2017/09/now-in-effect-maine-law-prohibits-any-state-gun-registry/
http://blog.tenthamendmentcenter.com/2017/07/now-in-effect-tennessee-law-decriminalizes-firearm-silencers/
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While	constitutional	carry,	banning	state	gun	registries,	and	state	laws	legalizing	certain	gun

accessories	such	as	silencers	do	not	directly	affect	federal	gun	control,	widespread	passage	of	such

laws	subtly	undermines	federal	efforts	to	regulate	guns.

As	we’ve	seen	with	marijuana	and	industrial	hemp,	a	federal	regulation	becomes	ineffective	when

states	ignore	it	and	pass	laws	encouraging	the	prohibited	activity	anyway.	The	federal	government

lacks	the	manpower	and	resources	necessary	to	maintain	its	ban,	and	people	will	willingly	take	on

the	small	risk	of	federal	sanctions	if	they	know	the	state	will	not	interfere.	This	increases	when	the

state	actively	encourages	“the	market.”

Less	restrictive	state	gun	laws	will	likely	have	a	similar	impact	on	federal	gun	laws.	It	will	make	it

that	much	more	difficult	for	the	feds	to	enforce	any	future	federal	gun	control,	and	increase	the

likelihood	that	states	with	few	limits	will	simply	refuse	to	cooperate	with	federal	enforcement

efforts.

Ultimately,	it’s	up	to	individuals	to	take	advantage	of	less	restrictive	state	laws	and	exercise	their

right	to	keep	and	bear	arms.	When	enough	people	do,	the	federal	government	will	become

increasingly	powerless	to	stop	it.	
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Hemp

According	to	a	2005	Congressional

Research	Service	report,	the	U.S.

remains	the	only	developed	nation	in

the	world	that	hasn’t	cultivated	an

industrial	hemp	crop	for	economic

purposes.	But	thanks	to	state	and

individual	nullification	efforts,	that’s

beginning	to	change.

Industrial	hemp	falls	under	the	federal

Controlled	Substance	Act	of	1970.	It

technically	remains	“legal”	to	grow	the	plant,

but	farmers	must	obtain	a	permit	from	the

DEA.	Up	until	2014,	that	happened	just	once

in	over	four	decades.	However,	the	feds

loosened	requirements	when	Congress

passed	a	federal	farm	bill	into	law	allowing

limited	hemp	farming	in	pilot	programs	by

research	institutions,	or	by	people	working

in	a	program	administered	by	such	an

institution,	for	research	only.

It’s	important	to	note	that	all	commercial

production	by	individuals	and	businesses

remains	banned	under	federal	law.	For	all

practical	purposes,	the	feds	still	maintain	a

policy	of	full	prohibition.	

Since	passage	of	the	2014	Farm	Act,	states

interested	in	developing	the	hemp	industry

have	taken	one	of	two	approaches.	Most	have

followed	federal	law,	creating	programs

compliant	with	its	restrictions.	But	some

states,	including	Colorado,	Oregon	and

Vermont	have	simply	ignored	the	feds	and

allowed,	or	even	facilitated,	a	commercial

hemp	market.

http://www.fas.org/sgp/crs/RL32725.pdf
http://www.fas.org/sgp/crs/RL32725.pdf
https://www.ers.usda.gov/agricultural-act-of-2014-highlights-and-implications/
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Comparing	the	development	of	the	hemp	market	in	two	neighboring	states	that	have	implemented

each	of	these	two	divergent	approaches	is	illustrative.

In	June	2017,	The	Washington	Capital	Press	published	an	article	contrasting	Washington	state’s

approach	to	hemp	with	Oregon.	While	the	Washington	State	Department	of	Agriculture	has	forced

that	state’s	farmers	to	carefully	comply	with	all	federal	laws,	Oregon’s	hemp	program	completely

ignores	them.	

With	its	federally	non-compliant	hemp	program,	Oregon	quickly	developed	a	thriving	industry.

The	difference	between	the	two	approaches	is	stark.

“Hemp	is	just	now	being	planted	in	Washington	by	a	handful	of	farmers,	while	Oregon	is	in	its

third	year	of	hemp	production	and	has	more	than	200	registered	growers.

Washington	carefully	followed	the	2014	Farm	Bill.	Oregon	started	working	on	hemp	rules	in	2013

under	the	assumption	that	the	U.S.	Justice	Department’s	hands-off	approach	to	legalized

recreational	marijuana	also	applied	to	hemp.

Washington	controls	the	seed	supply	and	bans	the	production	of	CBD,	which	is	extracted	from	the

flower.

Oregon	hemp	farmers	grow	for	the	CBD	market	and	obtain	their	seeds	from	wherever	they	can.”

The	Oregon	legislature	initially	legalized	industrial	hemp	production	in	2009.	While	it	was

technically	legal	to	grow	hemp	in	the	state,	farmers	didn’t	take	advantage	of	the	opportunity	for

nearly	five	years.	When	the	Oregon	Department	of	Agriculture	finally	put	a	licensing	and

regulatory	program	in	place	early	in	2014,	farmers	began	growing	hemp.	

The	initial	regulatory	structure	placed	significant	limits	on	hemp	farming	and	effectively	locked

small	growers	out	of	the	market.	In	2016,	Gov.	Kate	Brown	signed	House	Bill	4060	into	law.	It

relaxed	state	laws	regulating	hemp	already	on	the	books	and	made	the	crop	more	like	other

agricultural	products.	Within	months,	the	Oregon	Department	of	Agriculture	had	already

promulgated	new	rules	under	the	reformed	law.	According	to	Oregon’s	Cannabis	Connection,	the

rules	set	the	stage	to	creates	a	“massive”	medical	hemp	market.

If	past	experience	provides	any	indication,	Washington’s	hemp	industry	will	potentially	languish

shackled	by	federal	law.	States	operating	federally	compliant	research	programs	have	generally

not	developed	the	kind	of	vibrant	hemp	industries	we	see	in	states	like	Oregon	and	Colorado	that

do	not	worry	about	federal	compliance.	

For	example,	Oregon	produced	3,469	acres	of	hemp	in	2017.	Washington	-	a	mere	175	acres.

Colorado	was	by	far	and	away	the	leader,	producing	some	9,000	acres	of	hemp	in	2017.	Farmers

began	growing	hemp	in	southeast	Colorado	back	in	2013	and	the	industry	is	beginning	to	mature.

The	amount	of	acreage	used	to	grow	industrial	hemp	in	the	state	doubled	in	2016	to	nearly	5,000

acres,	and	nearly	doubled	again	in	2017.

http://www.capitalpress.com/Washington/20170629/washington-cautiously-joins-hemp-sweepstakes
http://www.capitalpress.com/Washington/20170629/washington-cautiously-joins-hemp-sweepstakes
http://blog.tenthamendmentcenter.com/2016/03/now-in-effect-new-oregon-law-expands-hemp-market-sets-stage-to-further-nullify-federal-prohibition/
http://blog.tenthamendmentcenter.com/2016/05/oregon-hemp-market-already-showing-signs-of-growth-with-relaxed-rules-in-place/
http://blog.tenthamendmentcenter.com/2016/05/oregon-hemp-market-already-showing-signs-of-growth-with-relaxed-rules-in-place/
http://blog.tenthamendmentcenter.com/2016/06/colorados-growing-industrial-hemp-industry-shows-nullification-works-in-practice/
http://www.votehemp.com/PR/PDF/Vote-Hemp-2017-US-Hemp-Crop-Report.pdf
http://blog.tenthamendmentcenter.com/2016/06/colorados-growing-industrial-hemp-industry-shows-nullification-works-in-practice/
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Vermont	offers	another	example	of	a	rapidly	expanding	hemp	industry	when	federal	prohibition	is

ignored.	Vermont	legalized	hemp	in	2013.	But	when	Gov.	Peter	Shumlin	signed	the	law,	he

emphasized	it	was	still	illegal	to	grow	industrial	hemp	under	federal	law.	“That	means	that

farmers	who	choose	to	grow	hemp	do	so	at	their	own	risk	and	need	to	be	aware	of	the	possible

consequences.”

That	didn’t	deter	Netaka	White.	Finding	it	impossible	to	get	seed	in	the	U.S.,	he	illegally	imported

a	small	amount	from	France,	and	planted	a	100	square-foot	plot	of	hemp	in	2014.	Within	two

years,	there	were	180	acres	of	hemp	being	grown	by	multiple	farmers	around	Vermont.	Production

exploded	in	2017,	with	more	than	575	acres	of	hemp	grown.	

Maine	began	licensing	hemp	farmers	in	2016.	Things	got	off	to	a	slow	start,	with	only	1	acre

produced	that	first	year	after	Steve	Zeno	planted	hemp	seeds	from	a	Colorado	food	bank	on	a	one-

acre	plot	in	Monmouth.	But	in	2017,	farmers	produced	about	30	acres.	

Several	states	with	federally-compliant	programs,	such	as	Kentucky,	North	Dakota,	Minnesota

and	New	York,	have	grown	significant	acreage	under	federally-approved	research	programs.	This

represents	a	first	step,	but	with	federal	shackles	in	place,	growers	in	these	states	are	not	allowed

to	develop	any	kind	of	commercial	market.

Recognizing	its	limited	research	program	was	hindering	the	development	of	the	industry,	West

Virginia	dumped	its	federally	compliant	hemp	program	during	the	2017	legislative	session	and	will

now	issue	federally	non-compliant	commercial	licenses	to	growers.	West	Virginia	Public

Broadcasting	confirmed	limits	imposed	by	the	old	program	due	to	its	conformity	with	federal	law

were	holding	back	the	development	of	a	viable	hemp	industry.	

“But	because	of	the	strict	requirements	under	the	2014	bill,	growers	are	not	able	to	sell	their	plants

and	cannot	transport	them	across	state	lines	to	be	turned	into	those	usable	products.	That’s	limited

the	ability	to	create	a	real	hemp	industry	in	the	state.”

Also	during	the	2017	legislative	session,	Nevada	joined	the	ranks	of	states	with	legalized

commercial	hemp	production	in	spite	of	federal	prohibition.	A	new	law	expanded	an	existing

statute	that	only	allowed	an	institution	of	higher	education	or	the	Nevada	Department	of

Agriculture	to	cultivate	industrial	hemp	for	research	purposes.	Under	the	law,	the	state	will	create

separate	licensing	programs	for	growers,	handlers	and	producers	of	hemp	seed.

The	federal	government	currently	restricts	the	acquisition	of	seed.	Encouraging	seed	development

within	the	state	will	also	incentivize	the	hemp	market.	However,	the	law	gives	the	state

Department	of	Agriculture	wide	latitude	in	its	rulemaking	authority.	How	the	program	operates	in

practice	will	ultimately	depend	on	how	the	department	formulates	the	rules.

https://www.youtube.com/watch?v=k4sLx9VAoYk
http://www.pressherald.com/2016/07/11/development-of-hemp-as-cash-crop-in-maine-starts-slowly/
http://blog.tenthamendmentcenter.com/2017/07/now-in-effect-west-virginia-law-legalizes-commercial-hemp-farming-despite-federal-prohibition/
http://blog.tenthamendmentcenter.com/2017/07/now-in-effect-west-virginia-law-legalizes-commercial-hemp-farming-despite-federal-prohibition/
http://blog.tenthamendmentcenter.com/2017/06/new-nevada-law-legalizes-commercial-hemp-production-despite-federal-prohibition/
http://blog.tenthamendmentcenter.com/2017/06/new-nevada-law-legalizes-commercial-hemp-production-despite-federal-prohibition/
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Hemp	programs	will	come	online	in	several	states	in	2018.'

Massachusetts	voters	legalized	hemp,	along	with	marijuana,	in	a	2016	ballot	initiative.	During	the

2017	session,	the	legislature	approved	a	bill	creating	a	licensing	structure	for	hemp	farmers.	The

language	in	the	law	leaves	a	great	deal	of	latitude	in	rule-writing	and	licensing	requirements.	It

could	open	the	door	for	widespread	commercial	hemp	production	in	the	state,	despite	federal

regulations.	Or	it	could	lead	to	very	limited	production	within	federally	approved	pilot	programs.	

California	also	legalized	industrial	hemp	production	through	a	voter	initiative.	The	law	requires

all	commercial	growers	of	industrial	hemp	to	register	with	the	county	agricultural	commissioner

prior	to	cultivation.	There	is	no	deadline	for	setting	up	the	registration	program.	According	to	the

Cannifornian,	the	chairman	of	the	state	Hemp	Advisory	Board	said	he	hopes	the	system	will	be	up

and	running	in	time	for	farmers	to	plant	a	2018	crop.	Other	board	members	said	they	don’t	expect

it	to	happen	until	2019.

Even	without	a	legal	structure	in	place,	at	least	one	California	farmer	has	started	growing	hemp

anyway.	Medi-Cone	CEO	George	Bianchini	is	growing	25	acres	in	the	San	Joaquin	Valley	for

research.

Federal	Enforcement

But	what	about	the	feds?

The	federal	government	faces	the	same	problem	enforcing	hemp	prohibition	as	it	does	enforcing	its

marijuana	laws.	It	simply	doesn’t	have	the	personnel	or	resources.	This	is	evident	in	states	that

have	ignored	federal	law.	For	example,	federal	enforcement	has	had	zero	impact	on	Oregon’s	hemp

industry.

“Oregon	has	not	had	run-ins	with	the	federal	government	over	hemp,”	Lindsay	Eng,	the	state

Department	of	Agriculture’s	director	of	market	access	and	certification	told	the	Washington

Capital	Press.	“We	haven’t	heard	from	the	DEA	at	all,	and	we	haven’t	heard	from	growers	saying

they	have.”

While	prospective	hemp	growers	still	have	to	take	federal	law	into	consideration,	eliminating	the

state	requirement	for	federal	permission	clears	away	a	major	obstacle	to	widespread	commercial

hemp	farming	within	the	borders	of	the	state.

Experts	suggest	that	the	U.S.	market	for	hemp	is	around	$600	million	per	year.	They	count	as

many	as	25,000	uses	for	industrial	hemp,	including	food,	cosmetics,	plastics	and	biofuel.	The	U.S.

is	currently	the	world’s	#1	importer	of	hemp	fiber	for	various	products,	with	China	and	Canada

acting	as	the	top	two	exporters	in	the	world.

The	bottom	line?	No	practical	reason	exists	for	any	state	to	comply	with	federal	mandates	and

limit	hemp	production	to	research.	A	viable	hemp	market	exists.	If	it	didn’t,	the	U.S.	wouldn’t	have

to	import	hemp	from	Canada	and	China	to	meet	demand.

http://blog.tenthamendmentcenter.com/2017/08/massachusetts-legalizes-industrial-hemp-farming-but-impact-will-depend-on-implementation/
http://www.thecannifornian.com/special-sections/hemp-california-marijuanas-mellow-cousin-next-environmental-economic-boon/
http://www.thecannifornian.com/special-sections/hemp-california-marijuanas-mellow-cousin-next-environmental-economic-boon/
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Common	Core

Even	though	advocates	claim	that	Common

Core	is	a	“voluntary,	state-led”	educational

program,	following	the	proverbial	money	trail

reveals	this	is	not	the	case.	Through	federal

vouchers,	waivers	and	incentives,	Common

Core	effectively	operates	as	a	national

program,	with	implementation	fueled	by

federal	money.

States	can	nullify	Common	Core	simply	by

withdrawing	from	the	program.

Full	Common	Core	repeal	can	be	a	tough	sell

in	many	states,	but	legislators	can	take	a

smaller	step	that	could	eventually	lead	to	a

complete	end	to	these	one-size-fits-all

educational	standards.

A	bill	signed	into	law	by	New	Hampshire

Gov.	Chris	Sununu	in	2017	allows	local

school	districts	to	opt	out	of	Common	Core.

The	legislation	prohibits	the	state

department	of	education	and	the	board	of

education	from	requiring	local	districts	to

implement	Common	Core	standards.	

This	is	a	first	step	toward	unraveling

Common	Core	in	New	Hampshire.	While	it

will	not	immediately	end	the	program,	or

require	school	districts	to	abandon	it,	it

allows	for	local	decision-making.	School

districts	that	want	to	abandon	the	national

standards	are	now	free	to	do	so.

Other	Issues

While	the	issues	discussed	above

make	up	the	bulk	of	the	nullification

movement	today,	they	are	far	from

the	only	ones	where	we	find	states

pushing	back	against	federal	power.

https://www.cato.org/blog/getting-common-core-federal-facts-right
https://www.cato.org/blog/getting-common-core-federal-facts-right
http://blog.tenthamendmentcenter.com/2017/09/now-in-effect-new-hampshire-law-allows-local-common-core-opt-out/
http://blog.tenthamendmentcenter.com/2017/09/now-in-effect-new-hampshire-law-allows-local-common-core-opt-out/
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https://www.cato.org/blog/getting-common-core-federal-facts-right
https://www.cato.org/blog/getting-common-core-federal-facts-right
http://blog.tenthamendmentcenter.com/2017/09/now-in-effect-new-hampshire-law-allows-local-common-core-opt-out/
http://blog.tenthamendmentcenter.com/2017/09/now-in-effect-new-hampshire-law-allows-local-common-core-opt-out/
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Even	in	the	absence	of	state	laws	facilitating	the	effort,	parents	in	many	states	are	opting	their

children	out	of	standardized	testing	anyway.	The	New	York	Post	reported	that	20	percent	of

parents	in	New	York	chose	to	opt	their	children	out	from	the	Common	Core	standardized	testing	in

2015.	More	localized	opt-out	pushes	also	bubbled	up	in	other	states	including	New	Jersey,

Colorado	and	California.

The	opt-out	movement	continued	in	2017.	On	Long	Island,	New	York	alone,	more	than	90,000

students	opted	out	of	math	testing	and	more	than	97,000	opted	out	of	the	standardized	English

test.	Nearly	one-third	of	Dutchess	County,	N.Y.	students	didn't	take	state	tests	in	2017.

If	enough	parents	across	the	country	simply	refuse	to	participate	in	the	system,	it	will	collapse

Common	Core	faster	than	any	legislative	action	ever	could.	The	federal	government	is	powerless	to

force	millions	of	disgruntled	parents	to	participate	in	its	ill-conceived	and	unconstitutional

program.	

Federal	Militarization	of	Police

Our	work	to	address	federal	militarization	of	state	and	local	police	departments	caught	the

attention	of	the	Department	of	Defense	(DoD)	in	2017.	

Images	of	armored	vehicles	filled	with	battle-ready	cops	toting	automatic	weapons	in	cities	across

the	U.S.	have	brought	the	issue	of	federal	militarization	of	local	police	into	public	consciousness,

but	the	federal	government	has	been	arming	local	police	with	military	grade	weapons	for	nearly

two	decades.

Under	Section	1033	of	the	National	Defense	Authorization	Act	for	Fiscal	Year	1997,	along	with

other	programs	like	the	Department	of	Homeland	Security	(DHS)	“Homeland	Security	Grant

Program,”	the	federal	government	equips	local	police	with	military	weaponry	and	battlefield-ready

equipment,	handing	out	billions	of	dollars	to	buy	it.

Through	these	programs,	local	police	departments	procure	military	grade	weapons,	including

automatic	assault	rifles,	body	armor	and	mine	resistant	armored	vehicles	(MRAPs)	–	essentially

unarmed	tanks.	Police	departments	can	even	get	their	hands	on	military	helicopters,	drones,	and

other	high-tech	surveillance	gear.

States	can	take	action	to	nullify	the	practical	effect	of	these	federal	programs	by	simply

withdrawing	from	them.

New	Jersey	became	the	first	state	to	address	the	issue	in	2015	when	Gov.	Chris	Christie	signed

S2364	into	law.	It	bans	local	law	enforcement	agencies	from	obtaining	military	equipment	without

first	getting	approval	from	their	local	government.	Currently,	these	military	transfers	happen

directly	between	the	feds	and	local	police,	as	if	they	make	up	part	of	the	same	government.	This

law	interposes	the	local	government	in	the	process,	giving	the	people	of	New	Jersey	the	power	to

end	it,	and	at	the	least,	forcing	the	process	into	the	open.

http://blog.tenthamendmentcenter.com/2016/04/new-york-common-core-opt-out-movement-gains-steam-support-from-teachers/
http://blog.tenthamendmentcenter.com/2016/04/new-york-common-core-opt-out-movement-gains-steam-support-from-teachers/
https://projects.newsday.com/databases/long-island/opt-outs-common-core-test-math-2017/
https://projects.newsday.com/databases/long-island/opt-outs-common-core-test-math-2017/
https://projects.newsday.com/databases/long-island/opt-outs-common-core-test-english-2017/
https://projects.newsday.com/databases/long-island/opt-outs-common-core-test-english-2017/
http://www.poughkeepsiejournal.com/story/news/education/2017/05/06/local-opt-outs-high-but-steady-ny-proposes-common-core-revamp/101175486/
http://tenthamendmentcenter.com/2017/03/10/department-of-defense-writes-to-the-tenth-amendment-center-on-police-militarization/
http://tenthamendmentcenter.com/2017/03/10/department-of-defense-writes-to-the-tenth-amendment-center-on-police-militarization/
http://blog.tenthamendmentcenter.com/2015/12/local-cops-getting-spy-gear-from-feds-states-can-stop-it/
http://blog.tenthamendmentcenter.com/2015/03/first-in-the-country-new-jersey-law-a-first-step-to-stop-federal-militarization-of-local-police/
http://blog.tenthamendmentcenter.com/2015/03/first-in-the-country-new-jersey-law-a-first-step-to-stop-federal-militarization-of-local-police/
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Several	bills	working	their	way

through	the	Massachusetts	House

also	take	this	approach.	The	Joint

Committee	on	Public	Safety	and

Homeland	Security	held	a	hearing	on

the	bills	on	Oct.	10,	2017,	and	the

process	for	this	legislation	will

continue	into	2018.

Montana	took	things	a	step	further

when	Gov.	Steve	Bullock	signed

HB330	into	law	in	2015,	completely

banning	the	acquisition	of	certain

military	equipment.	

The	law	prohibits	state	or	local	law

enforcement	agencies	from	receiving

drones	that	are	armored,

weaponized,	or	both;	aircraft	that	are

combat	configured	or	combat	coded;

grenades	or	similar	explosives	and

grenade	launchers;	silencers;	and

"militarized	armored	vehicles"	from

federal	military	surplus	programs.

The	law	also	stops	local	agencies

from	using	federal	grants	to	procure

military	gear	still	allowed	under	the

law.	Law	enforcement	agencies	can

continue	to	purchase	such	items,	but

they	must	use	state	or	local	funds.

This	totally	blocks	DHS	grant

programs	because	the	agencies

cannot	use	that	money.	It	also

creates	a	level	of	transparency

because	purchases	must	now	go

through	the	legislative	budgeting

process.	Law	enforcement	agencies

have	to	give	public	notice	within	14

days	of	a	request	for	any	such	local

purchase.

Federal	militarization	of	local	police

can	also	be	tackled	at	the	local	level.	

http://blog.tenthamendmentcenter.com/2017/10/massachusetts-committee-holds-hearing-on-bills-that-would-help-block-federal-militarization-of-police/
http://blog.tenthamendmentcenter.com/2017/10/massachusetts-committee-holds-hearing-on-bills-that-would-help-block-federal-militarization-of-police/
http://blog.tenthamendmentcenter.com/2015/04/montana-bill-to-help-block-federal-militarization-of-police-signed-into-law/
http://blog.tenthamendmentcenter.com/2015/04/montana-bill-to-help-block-federal-militarization-of-police-signed-into-law/
http://blog.tenthamendmentcenter.com/2017/09/local-communities-can-take-the-first-step-toward-rejecting-federal-militarization-of-local-police/
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The	ACLU	has	developed	model	legislation	that	requires	local	government	approval	before	police

can	acquire	military	equipment.	The	approach	is	exactly	the	same	as	the	one	used	to	address

surveillance	equipment.

Dedicated	activists	in	Los	Angeles	forced	the	end	to	federal	militarization	of	law	enforcement	on	a

hyper-local	level,	demonstrating	the	power	of	a	bottom	up	approach	when	confronting	federal

power.

After	18	months	of	pressure	and	activism,	the	Labor/Community	Strategy	Center	reached	an

agreement	with	the	Los	Angeles	Unified	School	District	and	the	Los	Angeles	School	Police

Department	to	demilitarize	school	police.		As	reported	by	CounterPunch,	they	agreed	to	return	all

military-grade	weapons	procured	from	the	federal	1033	Program,	withdraw	completely	from	the

program,	and	to	apologize	for	the	policy	that	brought	the	weapons	to	LA	schools	in	the	first	place.

Looking	ahead,	the	New	Jersey	legislature	should	take	the	next	step	with	an	outright	ban	of

military	gear.	Montana	has	a	foundation	to	expand	the	lists	of	prohibited	gear.	

Other	states	have	three	models	to	choose	from.

(1)	local	approval	(like	New	Jersey)

(2)	Prohibition	(like	Montana	-	including	a	ban	on	spending	federal	dollars)	

(3)	Combination	of	both	approaches	(banning	specific	equipment	and	requiring	local	approval	for

all	others)

Immigration

During	the	2017	legislative	session,	states	took	action	on	both	sides	of	the	contentious	immigration

debate.	

On	one	side,	one	state	and	numerous	cities	have	limited	the	use	of	their	personnel	and	resources	in

the	enforcement	of	federal	immigration	laws.	On	the	other	hand,	some	states	have	taken	steps	to

require	full	cooperation	with	federal	enforcement	from	all	of	its	agencies	and	political	subdivisions.

In	October,	California	Gov.	Jerry	Brown	put	his	signature	on	a	bill	expanding	the	state’s	2013

TRUST	Act.	The	new	law	will	prohibit	the	use	of		state	or	local	resources	in	the	enforcement	of

most	federal	immigration	laws.	Known	as	the	“California	Values	Act,”	the	bill	prohibits	local	law

enforcement	from	using	any	resources	to	arrest,	detain	or	hold	people	on	behalf	of	federal

immigration	authorities	in	most	situations.	The	law	does	not	allow	state	agencies	to	directly

interfere	with	federal	immigration	enforcement.	It	simply	limits	state	involvement,	leaving	the	job

almost	exclusively	to	the	federal	government.

A	similar	bill	is	moving	through	the	New	York	legislature.	The	Assembly	approved	the	“New	York

State	Liberty	Act”	by	a	77-31	vote.	Although	Senate	leadership	has	indicated	that	they	will	not

allow	the	bill	to	get	to	the	floor,	it	will	carry	over	for	further	consideration	in	2018.

https://s3.amazonaws.com/TAClegislation/surveillance-local-ordinance.pdf
http://www.counterpunch.org/2016/05/20/how-we-got-the-tanks-and-m-16s-out-of-la-schools/
http://www.counterpunch.org/2016/05/20/how-we-got-the-tanks-and-m-16s-out-of-la-schools/
http://blog.tenthamendmentcenter.com/2017/10/signed-as-law-california-will-end-support-for-most-federal-immigration-enforcement/
http://blog.tenthamendmentcenter.com/2017/02/new-york-assembly-passes-bill-to-end-support-for-most-federal-immigration-enforcement/
http://blog.tenthamendmentcenter.com/2017/02/new-york-assembly-passes-bill-to-end-support-for-most-federal-immigration-enforcement/
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Massachusetts	held	a	hearing	on	a	similar	bill,	while	legislation	in	Rhode	Island,	New	Jersey	and

Pennsylvania	failed	to	gain	any	traction	and	did	not	pass.

On	the	other	side	of	the	issue,	Texas	led	the	way	as	a	number	of	states	took	the	complete	opposite

approach	to	immigration.

Instead	of	asking	the	federal	government	to	force	localities	to	enforce	federal	immigration	law,

Texas	passed	a	state	law	requiring	its	agencies	and	political	subdivisions	to	do	so.

On	Sept.	1	2017,	a	law	went	into	effect	in	the	Lone	Star	State	that	bans	localities	from	adopting

policies	that	prohibit	or	restrict	local	agents	from	enforcing	of	federal	immigration	laws	in	most

situations.	The	law	effectively	prohibits	sanctuary	cities.	In	other	words,	the	policy	in	Texas	is

almost	the	exact	opposite	of	the	policy	in	California	and	the	one	proposed	in	New	York.	

In	simplest	terms,	the	Texas	law	represents	a	constitutional	way	to	require	cities	to	help	enforce

federal		immigration	laws.

Texas	policy	will	discourage	immigrants	from	settling	in	the	Lone	Star	state.	Think	about	it.	If	you

had	the	choice	between	living	in	California,	where	you	know	you’re	less	likely	to	be	detained	and

turned	over	to	ICE,	or	Texas,	where	you	know	every	local	law	enforcement	agency	will	aggressively

work	to	send	you	back	to	your	home	country,	where	would	you	stay?	California	law	may	well

incentivize	illegal	immigration,	but	the	incentives	in	Texas	work	in	the	opposite	direction.

Fourteen	other	states	considered	similar	bills,	but	none	passed	into	law.	Virginia	came	the	closest

to	enacting	a	measure	to	require	enforcement	of	immigration	law.	Both	chambers	of	the	legislature

approved	HB2000,	but	the	governor	vetoed	it.	Bills	requiring	agencies	and	political	subdivisions	to

enforce	federal	immigration	laws	passed	one	chamber	of	the	legislature	in	Florida,	Montana,

Louisiana,	Iowa	and	Maine.	In	the	other	eight	states,	the	bills	failed	to	make	it	through	the

committee	process,	as	party	leadership	was	generally	unwilling	to	move	a	bill	requiring	the	states

to	help	enforce	immigration	law.	

Other	states	concerned	that	California	policy	will	result	in	an	increase	of	illegal	immigration	in

their	state	can	simply	follow	Texas’	lead	and	use	their	resources	to	aggressively	enforce	federal

law.	

https://legiscan.com/MA/bill/H3269/2017
http://www.legis.state.tx.us/BillLookup/History.aspx?LegSess=85R&Bill=SB4
http://blog.tenthamendmentcenter.com/2017/03/vetoed-virginia-governor-rejects-bill-to-prohibit-sanctuary-city-policies/
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Most	bills	introduced	in	state	legislatures	never	see	the	light	of	day.	That

means	it	takes	concerted	grassroots	activism	to	get	bills	passed.

The	Tenth	Amendment	Center	invests	significant	time,	energy	and

financial	resources	into	moving	nullification	bills	forward	to	law.	The

information	below	gives	an	overview	of	what	it	takes	to	get	a	single

nullification	bill	introduced	and	passed.	

There	are	eight	major	steps	we	take	to	help	generate	passage	of

nullification	legislation.

Making	it

Happen

hile	some	nullification	efforts	happen	organically,	the

vast	majority	take	serious	organization,	work,	and

support	to	advance.

W
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1.	Laying	the	Foundation

Before	a	bill	can	even	be	introduced,	we	must	do	research	on	a	specific	state	to	“locate”	a

legislator	friendly	to	the	issue	at	hand.	After	we	make	contact	with	a	potential	sponsor,

we	often,	but	not	always,	spend	a	significant	amount	of	time	educating	the	legislator	on

the	process,	the	talking	points,	expected	opposition	(and	potential	rebuttals)	and	about

the	bill	itself.	Sometimes	legislators	introduce		bills	on	their	own,	skipping	this	step.

2.	Coalition	Building	and	Support

A	broad	coalition	of	organizations	and	individuals	is	an	absolute	necessity	to	build	the

level	of	support	(via	phone	calls,	emails	and	personal	visits)	necessary	to	move

lawmakers	to	advance	the	constitution	and	reject	federal	power.

3.	Blogging/Reporting

In	order	to	educate	the	general	public,	we	write	and	publish	news	reports	at	every	step	of

the	bill	process.	This	can	entail	more	than	a	dozen	articles.

4.	Action	Alerts

We	publish	dedicated	“action	alerts”	at	every	important	step	in	the	bill	process.	These

alerts	inform	the	public	of	the	bill	status,	and	provide	contact	information	for	relevant

legislators,	such	as	committee	members.	This	allows	constituents	to	engage	legislators

to	move	the	process	forward.

5.	Email	Campaigns

For	both	news	reports	and	action	alerts,	the	TAC	sends	regular	email	alerts	directly	to

grassroots	supporters	in	a	given	state	with	an	active	nullification	bill.

6.	Regular	Conference	Calls	and	Communication

Virtually	constant	communication	with	legislators	and	grassroots	organizations	in

support	of	a	nullification	bill	is	an	absolute	necessity.		For	example,	understanding	what

is	happening	behind	the	scenes	in	a	state	house	and	learning	about	objections	being

raised	by	party	leadership	allows	supporters	to	develop	a	strategy	to	move	the	bill

forward.	Also,	helping	legislators	and	grassroots	leaders	better	understand	the	bill’s

dynamics	and	answering	related	questions	throughout	the	process	is	the	kind	of

expertise	the	TAC	provides.

7.	Ad	Campaigns

Whenever	financial	resources	allow,	online	ad	campaigns	specifically	targeting	people	in

a	narrow	interest	group	within	a	state,	or	specific	districts	within	a	state,	provides	an

extremely	effective	method	to	build	and	direct	support.	A	few	dozen	phone	calls	can	turn

into	thousands	when	we	utilize	paid	reach.

8.	Public	Testimony

Legislators	often	request	experts	to	testify	at	public	committee	hearings	in	support	of

their	bills.	This	can	make	a	huge	difference	because	an	expert	can	quickly	answer

questions	as	committee	members	bring	them	up	in	the	middle	of	a	hearing.
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While	it	varies	by	state,	keep	in

mind	that	the	average	bill	goes

through	THIRTEEN	steps	before	it

can	become	law.	

They	are,	as	follows:

1.	Introduction/1st	reading

2.	Assigned	to	Committee

3.	Committee	Hearing

4.	Committee	Executive

Session/Vote

5.	2nd	reading/House

Chamber	debate

6.	3rd	reading/House	vote

7.	Senate	1st	reading

8.	Assigned	to	Committee

9.	Committee	Hearing

10.	Committee	Executive

Session/Vote

11.	2nd	reading/Senate

Chamber	debate

12.	3rd	reading/Senate	vote

13.	Governor	Action,	law	or

veto
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An	effective	campaign	requires	many	of	our	eight	action	steps	at	each	of	these	phases.	That	means

13	blogs	reporting	on	what’s	happening.	Thirteen	action	alerts	letting	the	public	know	what	to	do

to	get	the	bill	passed.	Thirteen	social	media	posts.	Thirteen	email	campaigns,	and	so	on.

The	short	version?	It	takes	a	lot	of	time,	energy	and	dedication	to	get	the	job	done.

The	TAC	has	a	proven	track	record	of	success	in	getting	nullification	bills	introduced	and	passed

with	extremely	limited	resources.	Our	success	rate	has	been	high	when	those	resources	are

dedicated	to	specific	bills,	and	low	when	resources	are	not	dedicated	to	particular	legislation.

Unfortunately,	limited	resources	dictate	that	most	nullification	bills	introduced	do	not	receive	the

dedicated	support	needed	for	passage.	Out	the	nearly	1,000	bills	introduced	over	the	last	three

years,	we	estimate	that	less	than	5	percent	of	them	had	proper	financial	backing.	But	as	we’ve

seen,	the	Nullification	Movement’s	success	rate	is	still	higher,	indicating	that	all	that	is	needed	is

the	funding	to	take	things	to	the	next	level.
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