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1. What are the malpractice concerns related to providing forensic medical 

evaluations for asylum seekers? 
Answer: Even after 20 years, we have never heard of a malpractice case related to this work. 
There are three critical reasons why malpractice is not a concern: 

a. Clinicians providing asylum evaluations are not treating the asylum seekers. This is an 
independent expert evaluation – no treatment involved – and therefore, no doctor/patient 
relationship is created. 

b. If the asylum seeker and/or attorney does not like or agree with the evaluation provided 
by the clinician, they need not submit it to the government. This is not a subpoena 
situation where the evaluation is required by the court or asylum office. There is no basis 
for a lawsuit when the asylum seeker has the option to discard the evaluation. 

c. From a practical standpoint, most asylum seekers are indigent and have no resources to 
commence civil lawsuits. If they lose their cases, they are usually removed from the 
country. 

 
2. Question: I’m licensed only in New York. Can I provide an evaluation for 

someone in New Jersey? 
Answer: Yes. You are not treating the person, so regulations related to clinician/patient 
relationship do not apply. You are acting as an expert evaluator. Furthermore, because 
immigration law is a federal issue, state regulations related to licensing are also irrelevant. 
You can write a medical-legal affidavit and testify in immigration court even if you are not 
licensed in the state where the person and/or court is, as long as you are licensed to practice in 
some state. 

 

3. Question: I noticed that some lawyers are not pro bono. It seems unfair. Can 
I charge for my services when the lawyer is being paid too? 
Answer: While it’s true that many of the lawyers who request pro bono forensic medical 
evaluations for their clients are receiving some amount of payment, we ask that you consider 
the following factors: 

a. Most immigration attorneys do not earn a lot of money, especially compared to their 
counterparts in other legal fields. The vast majority earns a small fraction of what 
malpractice and corporate attorneys earn, and many simply cannot afford to take pro 
bono cases. 

b. The number of hours that an attorney spends on a typical case is not comparable to 
the number of hours a clinician spends conducting a forensic medical evaluation and 
producing the medical-legal affidavit. Attorneys routinely spend 80+ hours on each 
case. Again, that is why it is difficult for them to take pro bono cases, especially if 
they work for themselves or in a small practice. 

c. The attorney is likely to pass the cost on to the asylum seeker, who probably has very 
little money. The fact that an asylum seeker has engaged an attorney is not a good 
indicator of whether or not he can afford additional services to support his case. 



d. If the government attorney asks you on cross-examination whether or not you have 
been paid, your credibility as an expert may be compromised if you answer in the 
affirmative. 

If you can afford to provide a pro bono evaluation, you should do so, regardless of whether or 
not the attorney is charging a fee. We know that some of our members truly cannot afford to 
take cases without charging money to cover time and expenses, and we sometimes call on 
them when we have exhausted all other avenues. But generally, we would prefer that our 
members remain as volunteers for every case. 
 

4. Question: I just evaluated an asylum seeker who needs ongoing treatment 
for both physical and emotional issues. How can I ensure that he gets 
proper care? 
Answer: You can suggest to the person that he seek treatment, and it may be helpful to tell 
him about free and reduced-fee clinics in your area, but you should avoid treating the person 
yourself.  If you treat the person while the case is ongoing, your objectivity – and therefore 
your credibility as an independent witness – may come under scrutiny.  
Another option is to convey your concerns to the attorney and ask that they pass them along 
to the client, but keep in the mind that the attorney also has a specific role, and may not be 
able to help with medical care. PHR is unfortunately unable to provide referrals, as we are 
not resourced to do so. 

 

5. Question: Do I have to testify if I provide a forensic medical evaluation? 
Answer: Most cases will not require testimony in front of the court. However, a small 
minority will require testimony, in person or on the phone, and in these cases, it is critically 
important that clinicians be available to speak to the accuracy and veracity of their 
affidavits. Immigrants whose cases wind up in court are generally one step away from 
deportation, and having a clinician there to support them can make a huge difference in the 
case outcome. Also, judges are free to disregard the medical-legal evaluation if the clinician is 
not available to testify, so the result may be that the 10+ hours you put into the evaluation 
and affidavit is wasted if you are not available to testify. Be sure to ask the attorney if you 
can testify by phone – this is great compromise that can save time, but the attorney must 
request telephonic testimony from the judge well in advance of the hearing date. 
 

6. Question: Can I choose the cases I want to take? 
Answer: For the most part, yes. We send case summaries of current requests, which vary in 
number depending on region. You are free to choose the one(s) you would like to handle. We 
do ask, however, that if we make a desperate request, and you are available to take it, that 
you do so, regardless of whether or not you have a particular interest in that type of case. For 
example, we often need evaluators for Violence Against Women Act (VAWA) cases, and it is 
unfortunate when evaluators only want to handle asylum cases. There are thousands of 
people who have suffered human rights violations entitling them to protection in the United 
States, but they may not fit the strict asylum criteria. These cases are just as important and 
meaningful as asylum cases, but they may fall under U visa or VAWA or another type of 
status. We ask that you try your best to approach these cases with an open mind. 
 
 
 



7. Question: How can I be sure that the case has legal merit? I don’t want to 
waste my time on a case which has no chance of winning. 
Answer: As of June 2012, all cases are screened by a PHR attorney before they are sent to 
you. We do not make exhaustive substantive assessments, but we weed out cases that have no 
legal merit so that clinicians can focus on their area of expertise – be it physical or 
psychological – and leave the legal points to the attorneys. 
 

8. Question: The attorney on my current case and I are not getting along very 
well. She is requesting that I make several changes to the affidavit, and I’m 
uncomfortable with that. What should I do? 
Answer: The best thing you can do to ensure a good experience is to keep in close contact with 
the attorney. Be sure to make expectations on both sides clear from the start and keep an 
open dialog. Here are a few specific points for consideration: 

a. It’s ok if the attorney asks you to remove some longer parts of history or other things 
the attorney feels do not bear on the case; that is a legal strategy decision and 
clinicians should respect that. 

b. It’s not ok if the attorney asks you to add in things that you did not hear from the 
client or read in the medical records. Your job is to write about the clinical evaluation, 
and things you hear from the attorney alone do not belong in there. 

c. If you have questions or concerns about your specific problem, please contact PHR to 
discuss. We always encourage parties to try to work things out directly first, but if 
you’re at an impasse, we are certainly here to help. 

 
9. Question: I do not have any foreign language skills. Do I need to provide an 

interpreter? 
 
Answer: The attorney requesting an evaluation is responsible for providing a qualified 
interpreter if your client does not speak fluent English. The interpreter should NOT be a 
family member or a friend of the client. Please check in with the attorney about the 
interpreter’s qualifications and their relationship to the client prior to the evaluation. 
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