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AAAS Contact Information: 

AAAS Science and Human Rights Program 
1200 New York Avenue, NW 

Washington, DC 20005 
Tel: 202 326 6790 
Fax: 202 289 4950 

Email: shrp@aaas.org 
http://shr.aaas.org 

American Association for the 
Advancement of Science 

Since its founding in 1848, the American Association for the Advancement 
of Science (AAAS) has continually worked to advance science. From its 
early, specific aims concerned with communication and cooperation among 
scientists, the Association's goals now encompass the broader purposes 
of "...furthering the work of scientists, facilitating cooperation among them, 
fostering scientific freedom and responsibility, improving the effectiveness 
of science in the advancement of human welfare, advancing education in 
science, and increasing the public understanding and appreciation of the 
importance of the methods of science in human progress." 

AAAS enrolls more than 145,000 scientists, engineers, science educators, 
policymakers, and others interested in science and technology who live in 
the United States and in many other countries throughout the world. AAAS 
is the world's largest federation of scientific and engineering societies, 
with 280 organizations that cooperate with the Association on a variety of 
projects, including Annual Meeting symposia, fellowships, international 
programs, annual analyses of the federal research and development budget. 
equal opportunity activities, and science education. 

A staff of nearly 300 people, headquartered in Washington, DC, handles 
the Association's day-to-day activities, including editing and producing 
Science magazine and other publications in print and on the World Wide 
Web; planning and supporting the Annual Meeting and a variety of colloquia 
and other meetings; developing special programs in science education and 
human resources, international scientific cooperation, and science and public 
policy; managing a variety of fellowships, grants, and prizes; and 
disseminating information about these activities. In addition, twelve staff 
members are located in Cambridge, England, as part of the international 
office for Scierlce magazine. 

The Science and Human Rights Program is part of the AAAS Directorate 
for Science and Policy Programs, which Surthers AAAS objectives in 
areas where science, government, and society intersect, and operates under 
the auspices of the AAAS Committee on Scientific Freedom and 
Responsibility. 
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PHR Contact Information: 

Physicians for Human Kights 
I00 Boylston Street, Suite 702 

Boston, MA 021 16 
Tel: 6 17 695 004 1 
Fax: 6 17 695 0307 

Email: phrusa@phrusa.org 
http://www.phrusa.org 

Physictans for Human Rights 
1 10 Maryland Avenue, NE, Suite 5 1 1 

Washington, DC 20002 
Tel: 202 547 988 1 
Fax: 202 547 9050 

Organizational Descriptions xi 

Physicians for 
Human Rights 

Physicians for Human Rights (PHK) mobilizes the health professions and 
enlists support from the general public to protect and promote the humall 
rights of all people. PHR believes that human rights are essential 
preconditions for the health and well-being of all members of the human 
family. 

Since 1986, PHR mcrnbers have worked to stop torture, disappearances, 
and political killings by governments and opposition groups; to improve 
health and sanitary conditions in prisons and detention centers; to investigate 
the physical and psychological consequences of violations of humanitarian 
law in internal and international conflicts; to defend medical neutrality and 
the right of civilians and combatants to receive medical care during times 
of war; to protect health professionals who are victims of violations of 
human rights; and to prevent medical complicity in torture and other abuses. 

As one of the original steering committee members of the International 
Campaign to Ban Landmines, PHR shares the 1997 Nobel Peace Prize, 
awarded to the Campaign and its coordinator, Jody Williams. PHR cut-rently 
serves ;is co-chair of the U.S. Campaign to Ban Lantirnines. 

The President is Charles Clements, M.11.; Vice President is Carola 
Eisenberg, M.D. The Executive Director is Leonard S. Rubenstein, J.D.; 
Deputy Director is Susannah Sirkin; Advocacy L)ircctor is Holly Burkhalter; 
Senior Program Associate is Richard Sollom; Director of Communications 
is Barbara Ayotte; Director of Finance & Admirlistration is Lori Maida; 
Development Coordinator is Steve Brown; Campaign and Education 
Coordinator is Gina Curnmings; and Media Relations Coordinator is 
Caitriona Palmer. William Haglund, Ph.D., is Director of the Intertiational 
Forensic Program and Senior Medical Colisultant is Vincent Iacopino, 
M.D., Ph.D. 
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ANA Contact Information: 

American Nurses Association 
600 Maryland Avenue, SW, Suite I00 West 

Washington, DC 20024-257 1 
Tel: 202 65 1 7000 
Pax: 202 65 1 7006 

http://www.nursingworld.org 

American Nurses Association 

Headquartered in Washington, DC, the American Nurses Association 
(ANA) is the only full-service, professional organization representing the 
nation's entire registered nurse population. From the halls of Congress 
and federal agencies to the board rooms, hospitals and other health care 
facilities, the ANA is the strongest voice for the nursing profession and 
for workplace advocacy. 

The ANA represents the interests of the nation's 2.6 ~nillion registered 
nurses through its 53 constituent state and territorial associations and over 
180,000 members. Dedicated to ensuring that an adequate supply of highly- 
skilled and well-trained nurses is available, the ANA is committed to 
meeting the needs of nurses as well as health care consumers. The ANA 
advances the nursing profession by fostering high standards of nursing 
practice, promoting the economic and general welfare of nurses in the 
workplace, projecting a positive and realistic view of nursing, and by 
lobbying the Congress and regulatory agencies on health care issues 
affecting nurses and the general public. 
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Committee for Health in 
Southern Africa 

The Committee for Health in Southern Africa (CHISA) was formed in 
the early 1980s as the major voice of health professionals in the United 
States and Canada in support of the African National Congress and the 
anti-apartheid health sector in South Africa. Over the ensuing decade, 
CHISA helped to document and publicize the health effects of apartheid, 
support anti-apartheid physicians and other health workers imprisoned or 
exiled by the South African government, and enlisted the support of other 
U.S. and Canadian professional organizations. CHISA also organized 
biennial workshops, attended by South Africans in cxile and others from 
Mozambique and Namibia, on issues of health and health care in southern 
Africa, and organized the 1990 Maputo Conference that brought together 
exiled health leaders and the ANC Health Secretariat for the first time. 
Since liberation, CHISA has worked to muster technical assistance and 
support for the government's efforts to reform and improve health care in 
South Africa. 

AAAS 

ANA 

APHA 

CCPR 

CFSCR 

CHISA 

DASA 

DENOSA 

MASA 

NAMDA 

NGO 

OASSSA 

PASA 

PHR 

PSSA 

SAABSW 

SAHSSO 

SAMS 

SANC 

TRC 

UN 

WHO 

WMA 

Glossary of Abbreviations 

Amel-ican Association for the Advancement of Science 

American Nurses Association 

American Public Health Association 

International Covenant on Civil and Political Rights 

International Covenant on Economic, Social and Cultural Rights 

Committee for Health in Southern Africa 

Dental Association of South Africa 

Democratic Ni~rses Association of South Africa, formed as a result 
of 1995 merger of existing nursing organizations 

Medical Association of South Al.1-ica, a voluntary association of 
physicians in South Al'rica 

National Medical and Dental Association, an organi~ation ol'hralth 
professionals founded to promote human rights and oppose apartheid 

Organization for Appropriate Social Services for South Al'rica 

Psychological Association ol' South Af'rica 

Physicians f'or Human Rights 

Psychological Society of South Africa 

South African Association of Black Social Workers 

South Af'rican Health and Social Services Organization, fi~rmed I'rom 
a merger in 1992 of NAMDA and other progressive social servlcc 
and health professionals 

South African Medical and Dcntal Council, regulatory body 
responsible for standards of rncdical practice, reconstituted in 1995 
as the Interim National Medical and Dental Council 

South African Medical Service, branch of armed forces designated 
to provide medical care to soldiers and to pcrl'orrn other functions 

South African Nursing Council 

South Al'rican l'ruth and Reconciliation Co~nmission 

United Nations 

World Health Organization 

World Medical Association 
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Executive Summary 

The Truth and Reconciliation Commission (TKC) requested the Sci- 
ence and Human Rights Program of the American Association for the 
Advancement of Science, Physicians for Human Rights and other U.S.- 
based organizations to examine human rights violations in the health see- 
tor under apartheid and to rnake recommendations to build a culture of 
human rights in the health professions and the health sector as ;i whole. 
This report responds to that request. It is our belief that without con- 
certed action, the racism that so deeply infected the health system will 
continue to cause pain and injury to South Africans. 

Apartheid was a system fundarncntally based on such deep racism 
that it deprived black people of a11 human dignity. This racism was mani- 
fested in every aspect of health: rigid segregation of health facilities; grossly 
disproportionate spending on the health of whites ils compared to blacks, 
resulting in world-class medical care for whites while blacks were usually 
relegated to overcrowded and filthy facilities; public health policies that 
ignored diseases primarily affecting black people; and the denial of basic 
sanitation, clean water supply, and other components of public health to 
homelands and townships. Health services were deliberately frngrnenteti 
to perpetuate discrimination. Race bias infected health research and even 
the keeping of health statistics. Even forensic evaluations were biased in 
favor of the police, controlled as they were by the very institutions who 
were responsible for human rights violations. Apartheid also exacerbatecl 
the denial of human rights of people with mental illness and mental retar- 
dation by locking them away in institutions, deprived of all semblance of 
human rights and due process of law, and denying them access to com- 
munity-based programs that would enable them to recover. 

The health consequences of apartheid extended beyond the practices 
within the health sector itself. Apartheid inflicted an enormous level of 
violence on black people, including indiscriminate killing in the to\vnships 
and torture in detention facilities. Forced relocations and 1-arnily breakups 
inflicted additional trauma. 

Under apartheid, few blacks could become health professionals. Those 
who were trained were subjected to schools with itladequate resources 
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and, when admitted to white institutions, were demeaned by practices like 
prohibitions on black medical students learning anatomy on white cadav- 
ers or wearing white coats and stethoscopes in white hospitals. Black 
nurses were denied adequate training resources and the opportunity to 
use their skills in an appropriate manner. 

White health professionals were deeply implicated in human rights 
abuses under apartheid. A few acted with great courage to uphold medi- 
cal ethics in the face of demands for silence and complicity, and some 
medical educators fought for desegregated professional schools. But the 
large majority of white health professionals benefited from a discrimina- 
tory system and either embraced the values and practices of apartheid or 
went along with them in silence. Some physicians working in detention 
facilities as district surgeons wrote false medical reports to cover up the 
existence of torture; others testified falsely in support of security forces; 
others failed to provide adequate health care to detainees. Hospital per- 
sonnel discharged men, women and children wounded by gunshots in po- 
litical demonstration's and in need of medical attention to the police; the 
ethical duties of confidentiality and provision of emergency treatment were 
trumped by cooperation with security forces. 

Health professionals who were not directly involved in abuses were 
also deeply compromised by apartheid. Clinicians tolerated segregated 
services, gross inequities in treatment resources, terribly overcrowded fa- 
cilities for the black majority and other facets of a dual health care system 
as part of normal life. Most failed to take action to protest hurnan rights 
violations by their colleagues. 

The conduct of the leaders of health professional organizations was in 
many respects the most egregious of all. These individuals occupied posi- 
tions of power and prestige and could more safely speak out in support of 
medical ethics and human rights. Instead, the white leadership of the 
health professions generally allied itself with the apartheid state and, until 
very late in the day, went out of its way to avoid challenging overt dis- 
crimination in health, forced relocations, and detention of children. When 
individual physicians committed violations of human rights, establishment 
health organizations chose the side of the state over the victims of abuse. 
They not only refused to support colleagues who spoke out but sought to 
discredit them. They demonstrated no interest in training health profes- 
sionals in human rights or medical ethics and, indeed, the training of health 
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professionals in South Africa has neglected human rights and medical 
ethics. 

The behavior of the South African Medical and Dental Council is of 
special concern. It not only refused to take disciplinary action against 
physicians who were implicated in the death of Black Consciousness leader 
Steven Biko until compelled by a court to do so, but even now refuses to 
acknowledge its disgraceful behavior in that case and others.' 

After the end of apartheid some institutions of the health professions, 
including academic institutions and professional societies, have expressed 
regret at their past behavior and have pledged to work toward a society 
that respects human rights. It is not for us to judge the sincerity of these 
commitments. The question is whether they will be accompanied by con- 
crete steps to address the legacy of apartheid, which continues to inflict 
injury on South Africans. Our recommendations are designed to help 
ameliorate that legacy and build a culture of human rights in the health 
sector in South Africa. 

Recommendations 

1. Elimination of racial discrimination in the health sector 

The most fundamental step in overcoming the legacy of apartheid in 
the health sector is to eliminate racial discrimination and racial disparities 
in that sector: All vestiges of segregation of facilities and inequities in 
health funding based on race should end. Black people must gain both 
greater access to professional education in the health fields and greater 
access to education generally. Affirmative steps should be taken to bring 
blacks into positions of leadership in associations of health professionals 
and in the bodies that regulate the professions. 

Legal reform is needed as well. The mandate of the South African 
constitution to create a non-discriminatory society should be fulfilled by 
enacting civil rights laws prohibiting discrimination in all institutions con- 
cerning health. 

Health professionals must no longer have exclusive power to regulate 
themselves. Representatives of consumers of health services, human 
rights organizations, unions, and other sectors of society must participate 
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effectively in the promulgation of human rights standards and their en- 
forcement. 

2. Adoption of human rights standards for health 
professionals 

A binding code of human rights standards should be promulgated for 
health professionals and enacted into law. The code should pay special 
attention to human rights violations committed by health professionals, 
including violations of confidentiality, mistreatment or cooperatio~i in the 
mistreatment of prisoners and detainees, and discrimination o n  the basis 
of race in the clinical setting. There are many models for the content of 
these standards, including the model code promulgated by the Common- 
wealth Medical Association, the guidelines of the World Medical Asso- 
ciation, and many others. The code should be written with significant 
input from stakeholders in the health system, including those who have 
suffered human rights violations. Compliance with the code should be a 
condition of licensure. 

3. Reform of societies of health professionals 

While most societies of health professionals have adopted policies 
embracing lion-discrimination, and some have apologized for their con- 
duct under apartheid, additional steps need to be taken to develop a pro- 
fessional culture supporting human rights. In the first place, the societies 
should affirmatively embrace certain reforms recommended here, includ- 
ing the promulgation of a legally binding code of conduct, reform of the 
professional disciplinary process, human rights training as a condition of 
licensure, and human rights monitoring in the health sector. 

Second, professional societies should investigate human rights violn- 
tions by their own members under apartheid. The TRC process, effective 
as i t  was, did not reach many health professionals who committed gross 
violations of human rights, and its mandate did not reach violations of 
complicity. The University of Witwatersand has providetl a useful model 
of an internal process to bring forward the facts of human rights violations 
by members of its medical faculty. The professional societies should do 
the same. 

Third, the professional societies should incorporate human rights edu- 
cation and cross-cultural understanding in ongoing professional training. 

Fourth, the leadership of the organizations should no longer be domi- 
nated by whites. The demographics of the professions are thel-nselves 
products of apartheid and should not be used as an excuse to maintain the 
status quo. 

Fifth, the professions should demonstrate a commitment to health 
equity for all South Africans. 

Sixth, human rights should gain significant institutional stat~lre within 
these organizations through high level con~mittees, human rights presenta- 
tions, and other means. 

Finally, human rights should become a frequent subject of articles in 
professional journals. 

4. Reform of professional regulation 

The statutory Councils that uphold standards of professionalism can 
play a critical role in fostering and enforcing respect for human rights 
among health professionals. The behavior of the Councils under apart- 
heid points to the need for thorough reform. To date, however, the interim 
Councils have shown little interest in or capacity to address hum:un rights, 
either in the form of a review of violations in the past or in devising proce- 
dures and standards to investigate those that may occur in the future. 
Existing proposals for change we have reviewed are, we believe, inad- 
equate to accomplish the essential task of reform. 

Reform should begin with a thorough review of the Councils' own 
records under apartheid. We especially urge such a review for the In- 
terim Medical and Dental Council, which was far froni forthcoming to the 
TRC even in discussing its most spectacular act of complicity, the case of 
the doctors who were in part r~sponsible for the death of Steven Biko. 
Accordingly, all internal documents of the Council should be disgorged 
and reviewed by an independent authority. lieform should also include 
re-opening cases of alleged human rights violations from the apartheid 
Past where the Councils failed to take appropriate disciplinary investiga- 
tions or actions. 
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The co~nposition of the Councils should change. Individuals who serve 
on the Councils as members or staff, who failcd to investigate human 
rights abuses or who were complicit in covering up human rights viola- 
tions, should be rernoved from their positions. More generally, represen- 
tation on the Councils should change dramatically, so that they are no 
longer organs of the health "establishment" but include effective repre- 
sentation from community-based organizations and constituency groups 
concerned with health. Each major population group should be repre- 
sented. Every member should demonstrate a commitment to human rights. 

The investigative procedures of the Councils need to be con~pletely 
overhauled so they can effectively investigate human rights abuses. The 
complaint-filing process should be made accessible to all members of the 
society and the Councils should have the authority to impose emergency 
disciplinary action where necessary to prevent imminent harm to individu- 
als or groups of individuals. 

The Councils should maintain an independent professional staff to 
investigate allegations of human rights violations by health professionals 
and prepare cases to present. These investigators must have the author- 
ity to engage in a full investigation of the allegations, including gaining 
access to relevant records, and to prepare cases to present before an 
independent panel of adjudicators. The adjudication process should be 
thorough, open, and fair to a11 concerned, including both the accused and 
the complainant, and should be subject to review by a court-including 
~~ l lowing  an appeal for failure to prosecute. Decisions from the panel 
should include a statement of reasons. Sanctions for violations should 
include not only suspension, license revocation, probation and censure, but 
also barring individuals from certain positions, mandatory human rights 
train~ng, fines, and periods of community service. 

The Councils should keep and publish statistical data on their disci- 
plinary investigations and activities. 

5. Human rights education 

All health professionals shoultl receive training in human rights arid 
biocthics, based on international human rights principles. 'I'he training 
should emphasize the responsibilities of health professionals to promote 
and protect human rights and should link these standards to concrete 
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behavioral expectations. This training should take place at all levels: in the 
course of professional training, as part of continuing education programs, 
and at professional conferences. Completion of human rights training 
should be a condition of licensure. 

The objectives of such training include the following: promoting un- 
derstanding of the relationship between health and human rights, particu- 
larly in connection with a conception of health that looks beyond injury 
and disease to include concern for the well-being of the individual; pro- 
moting discussion of human rights concerns in the health sector, including 
physical and mental health consequences of human rights violations; and 
exploring the relationship between human rights and bioethics, particularly 
the limitations of an exclusively bioethics approach to the protection of 
human rights. 

The health professions must restructure profcss~onal training to as- 
sure adequate consideration to human rights. The various health profes- 
sional organizations should work closely with the Ministry of Health, 
academic institutions, community-based organizations, torture treatment 
centers, and other stakeholders to plan curricula; ensure adequate re- 
sources for training; establish concrete training objectives; develop edu- 
cational materials; run pilot projects; and assess programs. Coordination 
and implementation should be supported by an infrastructure of profes- 
sional support, including health and human rights committees; academic 
positions in the field; encouragement of writing and publication for profes- 
sional journals; regular national, regional and local conferences; and moni- 
toring of progress. 

6. Human rights monitoring of the health sector 

Monitoring of human rights is a widely respected and highly success- 
ful means of measuring compliance with human rights standards, fine- 
tuning public policies that affect human rights, and reinforcing respect for 
human rights. By monitoring, we mean systematic and comprehensive 
efforts to collect appropriate data to determine whether the performance 
of individuals and institutions conforms to international human rights stan- 
dards. Monitoring should include regular reviews, based on established 
Protocols, of human rights compliance by health institutions like hospitals, 
clinics, and other facilities where violations of human rights in health are 
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frequent, such as prisons and detention facilities, in addition to reviews of 
complaints of pal-ticular violations of hurnan rights in health. Monitoring 
of access to health care should also be undertaken under Section 184(3) 
of the South African constitution. 

Effective monitoring is proactive, scheduled at regular intervals, sys- 
tematic, independent, based on well-articulated standards, and performed 
according to a uniform methodology. A baseline should be established so 
that progress can be measured. The standards should include those that 
apply exclusively to health professionals, those especially relevant to health 
institutions, and those time-related goals for systemic reforms that pro- 
gressively realize the constitutional right of access to health care. It is 
also important to develop guidelines for monitoring the mandate of non- 
discrimination, not only as to race, but as to gender, age, social and cco- 
nomic status, a11d immigration and other statuses. It is also csscntial to 
include public and comrnunity involvement in the pro~nulgation of rnonitor- 
ing standards. The public awareness campaign by the Progressive 
Primary Health Care Network is a good starting point. 

Monitoring strategies can include a review of legislation and codes to 
assess conformity to international human rights standards; regular site 
visits to assess human rights compliance in particular localirics or inatitu- 
tions (particularly those that have a history of human rights violations); 
self-assessments and written reports by institutions subject to monitoring; 
I-eviews of records; interviews with staff, professionals, and patients: and 
investigation of individual complaints. The monitoring body should have 
the legal authority to review records that might otherwise be considered 
confidential, as long as it does not further disclose the records. 

Monitoring should also include regular reports, at least annually, to the 
nation on the human rights situation in the health sector. Reporting also 
provides an opportunity to synthesize data collected to provide a "report 
card" on human rights in the health sector. 

Non-govcl-nmental organizations in South Africa have proposed a 
variety of monitoring systems. The Health and Human Rights I'roject has 
recommended a Commission on Health and Iiuman Rights, consisting of 
professionals, human rights experts, consumer and community represen- 
tatives, and legal experts. The Commiss~on would monitor human rights 
in the health sector, provide advice on curriculum development in human 
rights education, receive and investigate individual complaints of human 

rights abuses in the health sector, create the position of "~nedical prlblic 
or ombudsman, and review human rights and health concerns 

in the military. We understand that related proposals along similar lines 
are under discussion by a wide variety of stakeholders and we urge sup- 
port for these efforts. 

7. Addressing the legacy of apartheid: the need for mental 
health services 

Our analysis and recommendations regarding mental health fall into 
two distinct areas. The first concerns the wholesale violation of the hu- 
man rights of people with mental illness and tnelital retardation, including 
massive institutionalization and denial of their basic dignity. The second 
concerns the lasting trauma suffered by thousands of South Africans, 
including children, as a result of violence inflicted on them by the state and 
the unending deprivations and degradation to which they were subjected. 

(a) Humait rights, rnental illizess aitd mental retardation 

South Africa's mental health law needs to be rewritten to assure that 
the fundamental human rights of people with mental illness and rnental 
retardation are respected. The law should protect, among other rights, 
the right to be treated with respect for the inherent dignity of the person, 
to be free from discrimination on the basis of disability, to have access to 
treatment in the cornniunity in which the person lives, to be protected 
from harm if institutionalized, and to be treated in accordance with due 
process of law. 'The Ministry of Health should also follow up the I995 
report on human rights violations in mental health facilities with an evalu- 
ation of current human rights conditions in institutions, along with recorn- 
mendations for steps necessary to address them. 

People with mental retardation should be recognized as having differ- 
ent needs from people with mental illness and their rights should be pro- 
tected as well. There is special urgency in addressirlg allegations that 
involuntary sterilization is still widespread arnong people with mental re- 
tardation. 

The solution to the human rights violations against people with mental 
illness and mental retardation  nus st include development of a full range of 
community-based programs to serve their needs. Despite the severe re- 
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source constraints i t  faces, the Ministry of Health has begun this process. 
and tt should be encouraged to continue. The Ministry should establish a 
national policy and plan to move toward a community-based system of 
services for people with mental illness and mental retardation. As part of 
this process, the Ministry of Health should provide support for participa- 
tion by people with mental illness and mental retardation and their families 
in the planning and treatment process. This should include support for 
advocacy. 

(h) The psycl~ological legacy of apartheid 

Apartheid took a tremcndous psychological and emotional toll on people 
subject to laws that denied liberty and freedom, to forced relocations, to 
family separation, to arbitrary detention, to denial of educational opportu- 
nities, to the humiliations of daily life, and most of all to the infliction of 
violence against them. The trauma from those violations remains, and the 
legacy of violence continues to inflict harm on all South Africans. 

Recommendations for healing these wounds is beyond the scope of 
this report, but we make particular note that respect for human rights calls 
for encouragement of treatment approaches to healing that span cultural 
divides. South Africa is a country where Western and non-Western ap- 
proaches to healing have been separated not only by culture and 1;uiguage 
but by apartheid. Now is the time to reach across that divide and bring the 
resources of social workers, particularly those versed in traditional cul- 
tures, clergy, healers and diviners, and trauma centers experienced in 
melding Western and non-Western approaches, to the effort to bring heal- 
ing to the hundreds of thousands of people suffering from the trauma of 
apartheid. 

8. Medical documentation of torture and ill-treatment 

LJnder apartheid, lnedical investigations of torture and abuse were 
entirely corrupted by physicians' loyalty to the state at the expense of 
their patients and by stnlctural arrangements that sought to and did com- 
promise the independence of forensic investigations. The need for re- 
form is made even more compelling because torture is still practiced by 
the police in many parts of the country, including Johannesburg. Morc- 
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over, district surgeons appear to have undergone little reflection about 
their roles in apartheid. 

In 1996, the Ministry of Health circulated a document entitled "Pro- 
posed National Policy on the Medicolegal Services in South Africa," which 
proposes a reorganization of post-mortem forensic services, particularly 
to assure the independence of post-mortem examinations. We endorse 
this proposal. 

The Ministry plan includes proposals for changes in clinical forensic 
services, including evaluation of rape victims, but not health care for de- 
tainees. It recommends removing these duties from district surgeons, and 
decentralizing them to the same doctors and other health professionals 
who provide primary health care. The change seeks to avoid the possibil- 
ity of complicity of district surgeons in human rights violations by entit-ely 
removing them from the process. We are concerned, though, that the 
proposal increases fragmentation of services and raises concerns about 
the quality of evaluations. We therefore recommend further dialogue on 
the question of restructuring of clinical forensic services. One possibility 
is a corps of clinical forensic specialists, specially trained and certified. 
Another is an alliance between forensic pathologists and primary health 
care physicians such that primary health care practitioners would be re- 
sponsible for evaluations, but subject to the standards and quality assur- 
ance mechanisms of forensic pathology services. 

Regardless of the approach taken, these services should all be under 
the supervision of the Ministry of Health-for establishment of standards, 
training, certification, clinical services, selection of practitioners, quality 
assurance, procedural safeguards, and accountability. Licensing and cer- 
tification requirements for individuals engaged in clinical forens~c servlces 
should be established in conjunction with reprcsentativcs of health profes- 
sional organizations, human rights organizations, and community organizu- 
tions. Current district surgeons who wish to continue to provide clinical 
services should be subject to performance evaluations and a review of 
complaints of misconduct. 

Further, the Ministry should address clinical evaluation of and health 
services for detainees. The first step is to remove control of prison health 
services from agencies that run prisons and transfer them to the Ministry 
of Health. Second, lnedical and procedural standards for medical evalu- 
ations of detainees should be written to assure the integrity of evaluations 
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Introduction 
and the protection of the human rights of the detainees. Our detailed 
recommendations outline procedural safeguards and we provide an ap- 
peridix containing model standards and procedures for evali~ation of tor- 
ture and ill-treatment of detainees. 

This report, prepared at the request of the Truth and Reconciliation 
Finally, professionalism in clinical forensic services should be encour- commission in South Africa, examines the role that health professionals 

:~ged and supported. In the past, district surgeons were very isolated from played in helping or hindering the promotion of human rights during the 
other health practitioners and stigmatized by their association with people apartheid period and considers the legacy of apartheid for health care in 
and institutions that were themselves devalued. Practitioners in the field south Africa. The report shows the variety of ways in which the culture 
of cliriical fo rc~~s i c  services deserve and should receive professional sup- and legal structure of apartheid continue to influence practices within the 
port. 

The legacy of apartheid for the health of all South Africans is deep 
and grim. There is an opportunity now to plan and implement a system of 
hcalth care in South Africa that is fair, non-discriminatory and based on 
the commitment to and observance of basic principles of human rights. 
The protection and promotion of hurnan rights also promote health and 
well-being. Such a system would not only serve South Africa, but c o ~ ~ l d  
be a   nod el for other nations worldwide as we celebrate the SOth anniver- 
sary of the United Nations Universal Declaration of Human Rights. 

u 

health sector and have left a system of institutions in the government and 
in the professions that are ill-equipped to prevent abuses. Accordingly, 
the report explores ways to develop a health system and assure profes- 
sional standards of behavior in South Africa consistent with international 
human rights and ethical norms. It also recommends ways to nurture a 
culture that supports health and human rights within the health profes- 
sions, official regulatory bodies, and community-based organizations. 
Additionally, the report considers how to hold perpetrators of violations 
accountable for their actions. 

Under international human rights and humanitarian law, as well as 
codes of professional medical ethics, health professionals have a respon- 
sibility to protect and promote all human rights. Hurnan rights violations 
have devastating health consequences, and protecting and promoting hu- 
man rights also contribute to providing the conditions for health iind well- 
being. Members of the health professions have considerable opportunities 
to fulfill these duties: they may be among the first witnesses of violence 
and human rights violations. They may care for persons injured during 
civil unrest. They may be called upon to provide medical care to victims 
of torture or to investigate suspicious deaths in custody. They themselves 
may experience violations of human rights because of their personal or 
professional beliefs or activities. And they may practice in health care 
institutions that systematically discriminate against people who are mem- 
bers of certain racial or ethnic groups. 

During apartheid, health professionals in South Africa had the 
unenviable challenge of working in a system that attempted to subordinate 
their ethical and human rights responsibilities to political decisions about 
appropriate health care for each legally defined racial group. While some 
health professionals acted with great courage and conviction to uphold 
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ethical standards, the majority did not. Many health professionals acted to 
reinforce apartheid even when not legally required to do so. 

A. Background of the Report 

In late 1996, the South African Truth and Reconciliation Commission 
(TRC) invited the Science and Human Rights Program (the Program) of 
the American Association for the Advancement of Science (AAAS) to 
participate in their evaluation of human rights violations in the health care 
sector. The invitation reflected the TRC's appreciation of earlier AAAS 
work on health and human rights in South Africa and ongoing collabora- 
tion between the Science and Human Rights Program and the TRC. In 
1987, the Program sponsored the research and published a study entitled 
T~irtling a Blind Eye.? Medical Acco~irltability (in(! tlze Prevention of' 

Torture in Soutll Africa', which documented the failure of district sur- 
geons to protect the health of their detainee patients and prevent their 
being tortured and abused by prison authorities. In 1989, AAAS con- 
ducted a medical mission of inquiry to South Africa by sending a six- 
member delegation, representing four U.S. medical and scientific 
organizations, to examine health and human rights issues. The team's 
report, Apartheid Medicine: Health and Hutnun Rights in South 
A f r i ~ a , ~  examined how legal structures and the culture of apartheid re- 
sulted in massive human rights violations by individuals and institutions in 
the health care sector. Since January 1996, the Program has been provid- 
ing scientific and professional assistance to the TRC Research Depart- 
ment. 

To fulfill the TIIC's request, AAAS assembled a consultative team, 
including the US.-based non-governmental organization (NGO) Physi- 
cians for Human Rights (PHR), as co-sponsor. Other participating NGOs 
include the Committee for Health in Southern Africa (CHISA), and the 
American Nurses Association (ANA). Appendix A provides a list of the 
members of the consultative team and their affiliations. 

The consultative team undertook the following tasks as contributions 
to the TRC medical sector review: 

1. It suggested a series of themes to frame specific ques- 
tions for those making submissions to the TRC health 

sector hearings; these themes were forwarded to the 
TRC in March 1997. 

2. It prepared a preliminary submission for the TRC's 
health sector hearings based on the research published 
in firming rc Blind Eye? and Apartheid Medicirzo, 
augmented by more recently published data. This sub- 
mission specifically focused on international human 
rights and ethical standards and the failure of district 
surgeons to perform their duties in compliance with 
agreed-upon national and international codes of hu- 
man rights law and professional ethics. 

3. Members of the team attended the TRC health sector 
hearings in June 1997 and made a presentation based 
on their preliminary submission. 

4. Staff of AAAS and PHR and members of the team 
conducted more than 100 interviews with health pro- 
fessionals, academics, government officials, represen- 
tatives of community organizations and others, to be 
better able to develop recommendations to the TRC 
on overcoming the legacy of apartheid era abuses and 
fostering a human rights culture in the health care sec- 
tor. In March 1997, staff members of AAAS and 
PHR visited South Africa to begin the interview pro- 
cess. Building on this initial work, ten members of the 
team each spent between ten days and six weeks in 
South Africa during June and July 1997 to undertake 
site visits, conduct interviews, and collect publications, 
unpublished papers, and documents. 

This report represents the product of thesc efforts. It has seven chap- 
ters. The remainder of the introduction considers international human 
rights standards protecting health and the right to health and physicians' 
responsibilities under international medical codes and South African law. 
The second chapter provides a brief overvicw of the nature of the apart- 
heid system and its impact on the health sector. The third chapter exam- 
ines patterns of apartheid era human rights abuses. The fourth chapter 
undertakes an analysis of various aspects of the health sector under the 
apartheid system, including professional associations, professional 
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regulatory bodies, the education and training of physicians. the role of 
district surgeons, forensic practices, and the military. The fifth chapter 
assesses the underlying causes of human rights violations in the health 
sector. The sixth chapter presents a series of recommendations on re- 
forms relating to professional ethics, professional discipline, health system 
regulation, monitoring, the human rights component of professional edu- 
cation and training, the role of district surgeons, and forensic services. 
Recommendations for legislative changes are included. Finally, as a del- 
egation from the United States, we thought it appropriate to examine the 
implications of our work for our own country, and the report concludes by 
doing so. 

B. Health and Human Rights: The Role 
of Health Professionals 

The TRC's mandate is to determine "as complete a picture as pos- 
sible of the causes, nature and extent of the gross violations of human 
rights.. .including the antecedents, circumstances, factors and contexts of 
such violations" and to compile "a report providing as comprehensive ac- 
count as possible of the activities and findings. ..and which contains rec- 
ommendations of measures to prevent the future violations of human 
 right^."^ In addition, the TRC must "make recommendations to the Presi- 
dent with regard to the creation of institutions conducive to a stable and 
fair society and the institutional, administrative and legislative measures 
which should be taken or introduced in order to prevent the commission of 
violations of human  right^."^ Gross violations include killing, abduction, 
torture, and severe ill-treatment. 

In order to understand the causes and nature of such gross violations 
of human rights, we believe that it is important to consider the manner in 
which the apartheid system affected all rights, both those rights catego- 
rized as civil and political rights and those labeled as economic, social and 
cultural rights. In considering the apartheid context in which health pro- 
fessionals functioned, it is relevant to take the following factors into ac- 
count: 

I. Gross violations are greatly facilitated by legal abridg- 
ments of the rights to free expression, association, 
movement and due process; 

Introduction 5 

2. Grievous discrepancies in economic and social status, 
education, housing, work opportunities, access to health 
services, basic nutrition and public health programs in 
and of themselves constitute severe ill-treatment; 

3. Systematic violations of economic, social and cultural 
rights represent a fundamental disregard for the in- 
herent dignity of fellow members of the human family 
and thus rnay be antecedent causes of civil and politi- 
cal rights violations; 

4. Enforcement of discrepancies in economic, social and 
cultural rights depends largely on abridgment of civil 
and political rights; and 

5. Moral disengagement by perpetrators of violence of- 
ten hinges on the view that their victims are somehow 
less human than they are because of the political cul- 
ture under which they live. 

Systematic disparities in economic, social and cultural rights repre- 
sent a form of structural violence that had become so ingrained in South 
African society that the relationship between these human rights viola- 
tions and more "gross violations" of human rights deserves special atten- 
tion. The ALIAS'S Apartheid Medicirle report documents disparities in 
equity and access to health care, education, and health status, as well as 
segregation in medical education and the delivery of health services. 

Throughout history, society has charged hcalers with the duty of un- 
derstanding and alleviating causes of human suffering. In the past cen- 
tury, the world has witnessed ongoing epidemics of armed conflicts and 
violations of international human rights, epidemics that have devastated 
and continue to devastate the health and well-being of humanity. As we 
enter the twenty-first century, the nature and extent of human suffering 
has compelIed health providers to redefine their understanding of health 
and the scope of their professional interests and responsibilities. 

Health professionals have a responsibility to protect and promote all 
human rights. This is the case not only because human rights violations 
have devastating health consequences, but because protecting and pro- 
moting human rights (civil, political, economic, social and cultural) may be 
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the most effective means to providing the conditions for health and well- 
being. 

However, health professionals throughout the world have been ill- 
equipped to address suffering caused by armed conflicts and human rights 
abuses. Medical and health concerns in the twentieth century have dealt 
almost exclusively with the diagnosis, treatment and prevention of dis- 
ease. Traditional disease concerns often fail to recognize the physical, 
psychological and social health consequences of violations of human rights 
and humanitarian law. In contemporary medical practice, rational and 
empirical traditions that form the basis of scientific thought largely reduce 
the complex phenomenon of suffering to the concern of disease: its diag-- 
nosis, treatment and prevention. By decontexiualizing suffering and ne- 
glecting the social conditions that affect health and well-being, health 
providers marginalize their roles in society. 

Furthermore, medical codes of ethics tend to focus narrowly on the 
provider-patient relationship, thereby neglecting the institutional context in 
which health professionals function. Principles of bioethics, such as be- 
neficence, non-maleficence, confidentiality, autonomy and informed con- 
sent aim to regulate the conduct of physicians in their encounters wit11 
individual patients. They do not, however, generally address interference 
with health care and well-being by the state. 

In South Africa, i s  in the United States and other countries, narrow 
conceptualizations of health and the ethical responsibilities of health pro- 
fessionals have contributed greatly to silence and inaction in the face of 
the suffering caused by human rights violations. Although some progres- 
sive health professionals in South Africa worked for the protection and 
promotion of human rights during apartheid, most did not. 

Increasingly, health professionals are recognizing the importance o f  
protecting and promoting human rights as necessary preconditions for in-. 
dividual and community health. When health is defined as "complete physi- 
cal, mental and social well-being, and not just the absence of disease or 
infirn~ity,"~ health professionals recognize an ethical responsibility to pro- 
tect and promote human rights in order to provide the conditions for health 
and well-being. In [his regard, progressive health professionals in South 
Africa who have worked for the protection and promotion of human rights 
have made important contributions to establishing a culture of' human rights 
in the health sector. However, human rights concerns have not yet been 
formally integrated into the curricular studies of health professionals. 
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Health professionals in South Africa and around the world face im- 
mense challenges in addressing human rights concerns and engaging in 
human rights education. The extent of human rights violations, the corn- 
plexity of their causes, and enormity of their consequences make for ex- 
traordinarily difficult and emotionally challenging work. Despite such 
challenges, evolving international standards demand that health profes- 
s ional~ adopt adherence to human rights as a fundamental component of 
health care. 

C. Health and International Human Rights Law 

Beginning with the Universal Declaration of Human Rights, adopted 
by the United Nations General Assembly in 1948, the international com- 
munity has drafted a series of instruments that recognize the inherent 
dignity and the equal and inalienable rights of all members of the human 
family. The Universal Declaration, broadly considered to be a common 
standard of achievement for all peoples and nations, enumerates some 
two dozen specific rights to which all persons are entitled without distinc- 
tion of any kind, such as race, color, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status. Two 
fundamental protections are the right to life, liberty and security of person 
(article 3) and the right to freedom from discrimination (article 7). Other 
civil and political rights that are articulated include freedom from torture 
and cruel, inhuman, or degrading punishment (article 5 ) ,  freedom from 
arbitrary arrest and detention (article 9), and the right to a fair trial (article 
10). In addition, the text of the Universal Declaration sets forth a series 
of social and economic rights, among them. that "everyone has a right to a 
standard of living adequate for the health and well-being of himself and of 
his family, including food, clothing, housing, and medical care and neces- 
sary social services" (article 25)." 

The principles enumerated in the Universal Declaration are further 
developed in a series of human rights conventions. States that ratify these 
instruments and thereby become states parties are legally bound by their 
Provisions. Well over 130 countries have ratified the two most important 
of these instruments: the International Covenant on Civil and Political Rights 
and the International Covenant on Economic, Social and Cultural Rights. 

Among its provisions, the International Covenant on Civil and Political 
Rights incorporates protections for the right to life, security of the person, 
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and freedom to seek, receive, and impart information, all of which are 
relevant to the health care sector.' In addition, Article 7 of the Interna- 
tional Covenant on Civil and Political Rights incorporates protections 
against torture and cruel, inhuman or degrading treatment or pi~nishnient.~ 
These latter provisions are further amplified in the Convention Against 
Torture and Other Cruel Inhuman or Degrading Treatment or Punish- 
ment. Among its protections, Article I0 instructs states parties to ensure 
that education and information regarding the prohibition against torture 
are fully included in the training of medical personnel." 

Of thc major international human rights instruments, the International 
Covenant on Economic, Social and Cultural Rights provides the fullest 
and most definitive conception of the right to health. Article 12 of the 
International Covenant on Economic, Social and Cultural Rights "recog- 
nizes the right of everyone to the enjoyment of the highest attainable stan- 
dard of physical and mental health.""' To achieve this goal, it mandates 
states parties to undertake the following steps: 

a) The provision for the reduction of the stillbirth-rate 
arid of infant mortality and for the healthy develop- 
ment of the child; 

b) The irnprovernent of all aspects of environmental and 
industrial hygiene; 

c)  The prevention, treatment and control of epidemic, 
endemic, occupational and other diseases; 

d) The creation of conditions which would assure medi- 
cal service and medical attention to all in the event of 
sickness." 

Also relevant to the health sector, under the terms of the International 
Convention on the Elimination of All Forms of Racial Discrimination, states 
parties undertake to prohibit and eliminate racial discrimination in all its 
forms and to guarantee, without distinction as to race, color, national or 
ethnic origin, the enjoyment of the right to public health and medical care.'? 
The Convention on the Elimination of All Forms of Discrimination Against 
Women directs states parties to take all appropriate measures to eliminate 
discrimination against wornen in the field of health care and to ensure 
equality of access to health care services, including those related to family 
planning, pregnancy, confinement and the post-natal period, granting free 

services where necessary.13 Similarly, the Convention on the Rights of 
the Child extends provisions of the right to h e  '1 1 th enumerated in the Inter- 
national Covenant on Economic, Social and Cultural Rights to children 
and mandates that states parties take appropriate measures to diminish 
infant and child mortality; ensure the provision of necessary medical as- 
sistance and health care to all children, with emphasis on the development 
of primary care; combat disease and malnutrition; provide clean'drinking 
water; and combat the dangers and risks of environmental p o l l ~ t i o n . ' ~  

D. International Medical Codes of Ethics 

International medical ethical principles unequivocally provide that phy- 
sicians, nurses, and other health professionals have the professional duty 
of care to patients. This applies to the treatment of detainees regardless 
of whether a health professional has an obligation to a third party such as 
a state institution. This section reviews three aspects of medical ethics 
often violated under apartheid, especially in the care of detainees: health 
professionals' duties regarding torture, the non-discriminatory provision 
of medical care, and confidentiality. 

1. Physicians' duties regarding torture 

Under circumstances where doctors are employed by the govern- 
ment or a third party, they retain a duty ( 1 )  to provide care to the patients 
they examine or treat, (2) not to participate in torture in any way, and (3) 
to document acts of torture, and cruel, inhuman or degrading treatment. 
The Convention Against Torture, 1984, deflnes torture as: 

... any act by which severe pain or suffering, whether 
physical or mental, is intentionally inflicted on a pcr- 
son for such purposes as obtaining from him or a third 
person information or a confession, punishing him for 
an act he or a third person has committed or is sus- 
pected of having committed, or intimidating or coerc- 
ing him or a third person for any reason based on dis- 
crimination of any kind, when such pain or suffering is 
inflicted by or at the instigation of or with the consent 
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or acquiescence of a public official or other person 
acting in an official capacity." 

The duties and obligations are clear: physicians must not collaborate in 
any way with state-sponsored torture. 

The obligations of physicians treating prisoners and detainees are set 
forth under the Principles of Medical Ethics Relevant to the Role of Health 
Personnel, Particularly Physicians, in the Protection of Prisoners and 
Detainees Against Torture and Other Cruel, Inhuman, or Degrading Treat- 
ment or Pun i~hmen t . ' ~  These Principles specifically address the obliga- 
tions of physicians under internationally accepted standards of medical 
ethics. The Principles are intended to prevent any direct or indirect par- 
ticipation by physicians in torture: - -  - 

Principle 2: It is a gross contravention of medical ethics, as 
well as an offense under applicable international in- 
struments, for health personnel, particularly physicians, 
to engage, actively or passively, in acts which consti- 
tute participation in, complicity in, incitement to or at- 
tempts to commit torture or other cruel, inhuman or 
degrading treatment or punishment. 

Principle 3: It is a gross contravention of medical ethics for 
health personnel, particularly physicians, to be involved 
in any professional relationship with prisoners or de- 
tainees the purpose of which is not to solely evaluate, 
protect or improve their physical and mental health. 

The Declaration of Tokyo'" not only prohibits physician complicity in 
torture, but also calls for complete clinical independence in caring for the 
person for whom the physician is responsible, and support for doctors 
who face threat of reprisals resulting from a refusal to condone the use of 
torture: 

Article 1 :  The doctor shall not countenance, condone or 
participate in the practice of torture or other forms of 
cruel, inhuman, or degrading procedures. 

Article 2: The doctor shall not provide any premises, instnr- 
ments, substances or knowledge to facilitate torture 
or other forms of cruel, inhuman, or degrading treat- 
ment. 

Article 3: The doctor shall not be present during any proce- 
dure during which torture or other forms of cruel, in- 
human or degrading treatment is used or threatened. 

Article 4: A doctor must have complete clinical indepen- 
dence in deciding upon the care of a person for whom 
he or she is medically responsible. The fundamental 
role is to alleviate the distress of his or her fellow men, 
and no motive, whether personal, collective or politi- 
cal shall prevail against this higher purpose. 

Article 5: Where a prisoner refuses nourishment and is con- 
sidered by the doctor as capable of form~ng an unim- 
paired and rational judgment concerning the conse- 
quences of such a voluntary refusal of nourishment, 
he or she shall not be fed artificially. The decision as 
to the capacity of the prisoner to form such a judg- 
ment should be confirmed by at least one other inde- 
pendent doctor. The consequences of the refusal of 
nourishment shall be explained by the doctor to the 
prisoner. 

Article 6: The WMA will support, and should encourage 
the international community, the national medical as- 
sociations and fellow doctors, to support the doctor 
and his or her family in the face of threats or reprisals 
resulting from a refusal to condone the use of torture 
or other forms of cruel, inhuman, or degrading treat- 
ment. 

The Standard Minimum Rules for the Treatment of Prisoners and 
Procedures for the Effective Implementation of the Standard Minimum 
Ruleslx place many obligations upon physicians who come into contact 
with prisoners. The prison medical officer has the obligation to report to 
the director of the institution whenever he or she considers that a prisoner's 
physical or mental health has been or will be injuriously affected by Con- 
tinued imprisonment or by the conditions of imprisonment. He or she has 
the obligation also to report any cruel, inhuman or degrading punish~~ients, 
as these are completely prohibited. It is further indicated that where i t  is 
beyond the competence of those in charge to alter the adverse conditions, 
the medical officer should then submit his or her own report to a higher 
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authority for action. Physicians who examine detainees are, for the pur- 
poses of the Declaration, considered to be prison medical officers. 

Article 25 (2): The medical officer shiill report to the direc- 
tor whenever he considers that a prisoner's physical 
or mental health has been or will bc injuriously af- 
fected by continued imprisonment or by any condition 
of imprisonment. 

2. Non-discriminatory provision of medical care 

The fundamental principles of non-maleficence articulated in the Hippo- 
ct-atic Oath and similar pledges clearly establish the physician's role as 
healer of human suffering and the professional responsibility to do 110 

harm.]" These concepts are reinforced by the Declaration of Geneva, 
which states that: "I will maintain the utmost respect for human life from 
its beginning even under threat ... I will not use my medical knowledge 
contrary to the laws of humanity. ..[and] ... I will not permit considerations 
of religion, nationality, race, party politics, or social standing to intervene 
between my duty and my patient."?" 

Furthermore, the International Code of Medical Ethics provides that: 
"A physician shall give emergency care as a humanitarian duty ..."?' The 
World Medical Association's Regulations in Time of Armed Conflict'? 
states that: "Under all circumstances, every person, military or civilian. 
must receive promptly the care he needs without consideration of sex. 
race, nationality, religion, political affiliation or any other similar 
criterion ....[ and that]. . .The fulfillment of medical duties and responsibili- 
ties shall in no circumstance be considered an offense." 

3. Confidentiality 

International standards of medical ethics uniformly call upon physi- 
cians to maintain confidentiality as a fundatnental obligation to patients 
and to disclose information only with the patient's consent. When a doc- 
tor is required by the state or another third patty to release information. 
thc patient must be informed before the exarr~lnat~on. 

'The World Medical Association has, in various codes of conduct for 
health professionals, stated the physician's obligation to maintain confi- 
dentiality: 
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Regulations in Time of Armed Conflict: "A 
physician shall preserve absolute confidentiality on a11 
he knows about his patient even after the patient has 
died."?3 

Declaration of Geneva: "I will respect the secrets 
which are confided in me, even after the patient has 
died."2J 

International Code of Medical Ethics: "A physi- 
cian shall respect the rights of patients, of colleagues, 
and of other health professionals, and shall safeguard 
patient confidences." 

Breaches in medical confidentiality may be justified on the basis of 
compelling health concerns such as the spread of infectious disease ot- 
safety of the public. Codes of conduct for health professionals prescribe 
safeguards for confidentiality. The World Medical Association's Regula- 
tion in Time of Armed Conflict states "The physician must never be pros- 
ecuted for observing professional ~ecrecy." '~ 

4. The nurse's role in safeguarding human rights 

The International Council of Nurses has adopted a number of state- 
ments to implement its endorsement of the Universal Declaration of Hu- 
man Rights, the most comprehensive of which is "The Nurse's Role in 
Safeguarding Human Rights," which dates from 1 983.20 I t  emphasizes 
the responsibility of nurses to safeguard human rights in normal work 
situations as well as in times of political upheaval and war. According to 
the text, whenever abuse of patients, nurses, or others is witnessed or 
suspected, "[Nlurses have a responsibility in these situations to take ac- 
tion to safeguard the rights of those involved." The statement advises 
that while nurses have an individual responsibility, they often can be more 
effective when they approach human rights issues cotporately. When 
implementing this responsibility, the individual "nurse initiating the actions 
requires knowledge of human rights, moral courage, an adecluate plan of 
action and a commitment and determination to see that the necessary 
follow-up does occur." Additionally. the statement emphasizes that health 
care is a right for all individuals and that nurses must ensure that adequate 
treatment is provided, within available resources, in accordance with nursing 
ethics. Going beyond a narrow definition of professional responsibility, 
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the statement directs national nurses' associations to participate in the 
development of health and social legislation relative to patients' rights and 
all related topics. 

5. Nurses and torture 

A statement o n  nurses and torture was adopted at the meeting of the 
Council of National Representatives of the International Council of Nurses 
(ICN) in May 1989. Recognizing that violations of human rights have 
become more pervasive and that scientific discoveries have brought about 
more sophisticated forms of torture and  neth hods of resuscitation, the text 
specifies that the nurse shall not countenance, condone, or voluntarily par- 
ticipate in: 

Any deliberate, systematic or wanton infliction of physi- 
cal or mental suffering or any other form of cruel, 
inhuman or degrading procedure by one or more per- 
sons acting alone or on the orders of any authority, to 
force another person to yield information, to make a 
confession or for any other reason. 

Any treatment whlch d e ~ i ~ e \  to .my perwn the re\pcct 
wli~ch IS h~s/her due aa a human betng.?' 

6. The nurse's role in the care of detainees and prisoners 

The Intel-national Council of Nurses Cocle for  Nurses states that the 
f~uidamcntal responsibility of the nurse is to those people who require 
nursing care. To that cnd, it mandates the nurse to take appropriate action 
to safeguard the individual whose care is endangered by a co-worker or 
any other pcl-son.'" 

A directive on the "Nurse's Role in the Care of Detainees and Prisoli- 
ers" was adopted at a meeting of the Council of National licpresentatives 
of thc International Council of Nurses in Singapore in August 1975.'" 
This statement condemns the use of interrogation procedures for cletain- 
ees and prisoners of conscience that result in i l l  effects on the person's 
l~iental ~uid physical health. It directs that "[Nli~rses having knou~ledge of 
physical or mental ill-treatment of detainees and prisoners must take u ~ ? -  
propriate action including reporting the matter to ;rpprop~-iatc national 

and/or international bodies." The statement prohibits nurses employed In 
prison health services fl-01~1 assuming the fonctiuns of prison security per- 
sonnel, such as body search pl-occdurcs for security reasons. I t  also speci- 
fies that nurses only participate in clinical research carr~ed out on prisoncrs 
if the freely given consent of the patient has been secured based on :ui 

explanation and full understa~itling of the nature and risk of the reseat-cli. 
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Historical Background 

The system of apartheid ("apartness" in Afrikaans) was a corner- 
stone of South African economic development and political policies from 
1948 until 1994. South Africa's political and legal system classified people 
by race and accorded (or denied) specific rights to the identified "race" 
groups. After World War 11, when many countries moved away from 
colonialism and racial laws, South Africa moved to preserve and increase 
discrimination. Apartheid ensured that the white minority government, 
dominated by the primarily Afrikaner National Party, maintained economic, 
military, and political power over the resources and population of South 
Africa. 

Discrimination against the African, Asian, and mixed race popula- 
tions has characterized the region's history since the arrival of Europeans 
on the continent of Africa. In the seventeenth and eighteenth centuries, 
Dutch, German, and French settlers (later known as "Boers" or 
"Afrikaners") established a colony in the Cape area, subjugating the in- 
digenous population and importing other slave labor. Once the British 
took control of the Cape area in the early nineteenth century, they began 
competing with the Afrikaners for control over the economic and human 
resources of the region. In the following decades, the British and 
Afrikaners moved north and east, establishing colonies that gave little or 
no political rights to Asians, people of mixed race, and Africans. 

In 1910, British and Afrikaner settlers agreed to unite the Sour prcvl- 
ously independent states of Natal, Cape, Orange Free State, and the South 
African Republic (Transvaal) into the Union of South Africa. Racial dis- 
crimination became institutionalized at a national level. Legislation en- 
acted by the all-white Parliament in 1913 and 1936 prohibited African 
land ownership in 86 percent of the country. "Native reserves" for Afri- 
cans were set up in the remaining 14 percent of the land, although Afri- 
cans comprised approximately three-fourths of the total population. Other 
restrictions limited where Africans could live and work in areas outside 
their "reserves." 

After the electoral victory in Parliament of the National Party in 1948, 
the Party set the apartheid system in place. One of the principal 
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foundations of that system was the Populritior~ Regi~tr(1tiotl Act, passed 
by Parliament in 1950, which legally (and often arbitrarily) classified ev- 
ery person in South Africa as a member of the "white," "colored" (mixed 
race), "Indian" (Asian), or "black" (African) "race" or ethnic group.' 
The Group Areas Act of 1950, and its various amendments, defined sepa- 
rate areas that legally could be owned and occupied by white, African, 
mixed race, or Asian people in South Africa.' Three years later, the 
Reservation of Separate Amenities Act of 1953 mandated the reservation 
of separate (but usually unequal) buildings, services, and conveniences 
for each racial group. 

In order to enforce the Group Areas Act and sustain the "native re- 
serves" or "homelands" system, the government forcibly relocated people, 
primarily Africans, Asians, and people of mixed race. The Surplus People 
Pro-ject estimates that between 1960 and 1983, about 3,522,900 people 
were forcibly relocated. Africans were sent to one of ten homelands, 
which were established according to official cultural and linguistic defini- 
tions, or forced to become citizens of their assigned homeland even if they 
lived in urban, "white" South Africa."y the late 1970s, some 53 percent 
of the total African population resided in the homelands, ten percent more 
than in 1950. The government also initiated policies to transform these 
reserved lands into politically autonomous African states. Four "indepen- 
dent" homelands, recognized as independent countries only by South Af- 
rica, and six "self-governing" homelands were created. Residents of the 
homelands were stripped of their South African citizenship. 

A. Apartheid Structures that 
Affected Health Status 

'The apartheid policies of the South African government had a delete- 
rious effect on the health of the majority of South Africans. When the 
government created the homelands and forcibly relocated people to these 
and other rural places, it did so with little concern for the capacity of these 
areas to sustain a population or to develop an economic base. The gov- 
ernment frequently did not provide adequate housing, water, sanitation, 
schools, hospitals, and other public services. 

Most blacks were not allowed to l ~ v e  near t he~r  urban workplaces. 
and many endured long commutes on publ~c transportation (some up to 

Historical Background 19 

three hours one way) to the cities from their homes. For those who left 
their homes to work as contract laborers, their housing consisted of single- 
sex hostels in urban areas and near mining camps where they lived for 
approximately eleven months out the year. Moreover, those Africans 
who remained in the homelands-mainly the elderly, women, and chil- 
dren-were forced to rely on income from migrant or commuter labor 
and pensions because there were few sources of employment there. 

The repeal of the Pass Laws in 1986 eased legal restrictions on the 
migration from rural areas to the cities and townships by people searching 
for work. But the migration also caused a proliferation of "squatter" 
communities on the periphery of urban centers. Physical conditions in 
these overcrowded and ill-served townships and squatter communities, 
such as make-shift housing, lack of protected water, and the absence of 
sanitary facilities, threatened the health of residents and encouraged the 
spread of disease. In addition, police surveillance, and the lack of jobs, 
privacy, and designated and clean recreational sites created much mental 
and physical strain on the families living in these areas.3 

As an apartheid legacy, few people in townships and squatter areas 
have had access to safe and adequate water supplies. In some areas, 
outdoor water spigots serve large numbers of families. In 1989 members 
of the AAAS mission found that in an area near Durban there was only 
one water spigot for an estimated 15,000 to 20,000 persons. Women and 
children, often traveling substantial distances, are required to collect wa- 
ter in containers ranging from bottles and cans to huge plastic jugs weigh- 
ing thirty pounds or more. 

Sewage disposal has been another problem. Some townships have 
pit latrines; others have portable toilets, but often in inadequate numbers. 
Many residents use open buckets within their homes. The lack of ad- 
equate sewage disposal, combined with heavy rains, hot temperatures, 
and accidental spilling of these buckets, obviously creates enormous health 
problems-in particular, infectious diarrhea, other gastrointestinal disor- 
ders, and worm infestations. Flies and rodents are omnipresent vectors. 
Other sanitation problems arise in the disposal of garbage. Many open 
areas near houses serve as garbage dumps. 

A household health survey conducted by the Community Agency for 
Social Enquiry (CASE) in 1994 of a nationally representative sample of 
4,000 households in South Africa found that approxinlately two-thirds of 
the African population is affected by poor public health conditions: 
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overcrowding; lack of electricity, clean water, or s;initation. Only 20 per- 
cent of African households reported having a water tap ~nside the home, 
compared to nearly 100 percent of white and Ind~an households. Sixteen 
percent of African households have no toilet of any hind. Nearly 6 0  per- 
cent of African households lack e le~t r ic i ty .~  

Poverty in South Africa was and continues to be a primary cause of 
many health  problem^.^ It creates financial obstacles for persons seeking 
health care and affects their living conditions. It is therefore significant 
that close to two-thirds of all African households (more than three-quar- 
ters in rural areas) have monthly incomes below the minimum living level 
of ROO0 and nearly one-fourth have a monthly income below K300. In 
comparison, in 1994, nearly two-thirds of white households reported a 
monthly income of more than R2OOO.' Combined with the lack of educa- 
tion about health, those who are most in need of public health services (for 
example, immunizations, pre-natal care, tuberculosis testing and treatment) 
often do not receive medical care. Diseases such as tuberculosis, chol- 
era, and measles, and widespread hunger and malnutrition are common 
among the econoniically deprived population groups. Many diseases that 
are preventable with good immunization programs, improved sanitation 
and water supply, and better nutrition, and that have been all but elimi- 
nated among the white population, continue to plague blacks in South Af- 
rica. The epidemiology of the HIVIAIDS epidemic also demonstrates the 
link between poverty, low status and vulnerability to infection. 

B. Fragmentation, Privatization, and 
Access to Care 

After the formation of the South African state in 1910, health ser- 
vices in South Africa were characterized by a multiplicity of authorities 
and systems responsible for providing health care, rather than a unified 
system. The South African health carc system was divided according to 
race, geographic area, the public sector (further divided into local, provin- 
cial, and central health authorities), and the private sector. Each of the ten 
homelands had its own health department. 

Significant inequalities in the provision of health care therefore ernerged 
between blacks and whites, between rural and urban areas, between pri- 
mary and tertiary health care programs and between the homelands and 
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the rest of South Africa. The four "independent" homelands of Transkei, 
ciskei, Venda and Bophuthatswana, tor instance, were almost totally de-. 
pendent on aid from the South African government, and were reported to 
have generally worse health statistics than the rest of South Africa. 

The Second Carnegie Inquiry into Poverty and Development in South- 
ern Africa characterized the South African Health Service as '-nor ;I fed- 
eral arrangement with rational, clearly defined regional boundaiies; [it] is 
an arrangement almost tailor-made to encourage the growth of a bureau- 
cratic jungle whilst minimizing ~ t s  eff i~iency."~ During apartheid, most 
physicians favored the replacement of the inefficient 14 separate health 
ministries and the hundreds of local health authorities with a more unified 
approach. 

Most blacks in Sauth Africa have not had easy access to health pro- 
fessionals and health care facilities. In 1990, there were approximately 
22,000 doctors registered in South Africa, of whom only about 1,000 werc 
black. At that time there were 3,581 dentists, of whom only 25 were 
black. Socio-economic factors induce most doctors to practice in the 
developed areas of South Africa where potential patients can afford the 
fees and where more patients are likely to be covered by medical aid 
schemes. Thus in 1990 the ratio of general practitioners to population 
was 1 :900 in the urban areas as compared with 1 :4100 in the rural areas.') 
Mobile clinics travel through some rural areas to provide health care, but 
these are too few for the large populations they serve. During apartheid, 
persons often did not have access to the hospital nearest to them because 
the hospital was designated for another race or was located in an area 
which did not serve them (for example, a person residing in one homeland 
could not be served by another homeland's clinic even if it was closer.) 

Although there was a sliding scale of payment based on income for 
medical services at the public hospitals. many people still were unable to 
Pay for health services, nor could they afford the transportation costs to a 
far-away health facility. The majority of blacks (lid not have health insur- 
ance of any kind. Private purchase of health insurance was far beyond 
their economic means, and many cnlployers did not offer blacks health 
coverage as a work-related benefit. As a legacy of apartheid, most Afri- 
cans continue to rely on the public health service, whereas whites and 
Indians utilize private health care."' 

The segregation of hobpita1 care was one of the most visible 
manifestations of apartheid practices in health. Almost all public hospitals 
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in South Africa had segregated wards or were designated entirely for a 
specific "race" group. 

Groote Schuur Hospital, an internationally renowned medical centct 
affiliated with the University of Cape Town, was the only South African 
hospital that offered services to all races. The Hospital, which opened t r l  

the 1930s, originally had separate entrances and wards for black and whittx 
patients. The result was severe overcrowding in the black wards anci 
empty beds in the white wards. In the mid-1 980s, the hospital staff begti11 
to integrate ~ t s  services without official permission. The construction of a 
new hospital complex led to considerable controversy over whether thc 
facilities would be segregated. However, at the insistence of physicians. 
medical students, and administrators at the University and health organl- 
lations, desegregation occurred despite opposition from the provincial 
government. 

C. Segregation in Medical Education 

Formal education in South Africa during apartheid disproportionately 
benefited the white minority. The apartheid policy segregated students 
from elementary school on up, allocated resources unequally among the 
white, "colored," Indian, and African populations, and offered better qual- 
ity education to whites. State expenditure for white children in 1985 wa:; 
estimated to be seven times higher per child than the expenditure for In-  
dian, mixed race, and African children." Unrest and subsequent school 
disruptions and boycotts also contributed to the comparatively poorer edu- 
cation of blacks. The number of black students who were academically 
able (not to mention financially able) to pursue higher education was thui 
limited. As schools for the health professions began to lower the color 
bar, the paucity of adequately educated Africans emerged as a major 
barrier to expanding the ranks of African doctors, nurses, and other health 
care providers. 

Segregation also prevented black medical students from attending to  

white patients on the same basis as white medical students. Only in the 
final years of apartheid were some black medical students allowed to 
attend to white patients at all, and even this varied from medical school to 
medical school. 

The students at the University of Cape Town were the only students 
who had an essentially desegregated hospital as one of their major clinical 
settings Medical students of all "races" at the English-language universi- 
ties conducted their clinical rotations at both white and black hospitals. 
White medical students at the Afrikaans-speaking universities were a]- 
lowed to rotate through both white and black hospital wards. However, 
the small number of black medical students (usually Asians) who attended 
these universities were not allowed to rotate through the white hospitals. 
Some medical students at several universities refused to rotate to hospi- 
tals that cared only for white patients, as a means of pressing for desegrc- 
gation. 

For many years, blacks had a difficult time gaining admission to medi- 
cal schools. From 1959 to 1984, the Extension of University Education 
Act provided that anyone of color accepted by a medical school had to 
obtain individual ministerial consent from the ethnically relevant ministry 
in order to attend the university. Such consent was not readily given to all 
qualified applicants, and was disproportionately denied to Africans. The 
consent system was lifted for medical schools in 1986.12 But because 
apartheid still existed in education, blacks still had a limited number of 
schools to which they could apply. 

The universities of the Witwatersrand, Cape Town, and Natal admit- 
ted any qualified student, regardless of race, to their medical schools. 
They designed premedical and medical school tutoring programs for those 
blacks who needed some educational assistance, often as a consequence 
of segregated and inadequate premedical education. These were of un- 
even quality. They also allowed blacks two years to complete their first 
Year of medical school. The University of Natal Medical School, origi- 
nally intended to provide medical education opportunities fr,r Africans, 
had aprimarily Asian student population. Even so, black students at these 
schools experienced severe forms of discrimination, both in access to edu- 
cation and in living conditions. Black medical students at Natal were not 
even permitted to wear clothes with the university insignia. 

Generally the English-speaking medical schools enrolled more blacks 
than the Afrikaans-speaking medical schools. In 1989. only about 12 per- 
cent of Stellenbosch's 600 nledical students were black (i.e. mixed race, 
Asian, Or African). One reason cited for this was that most Africans did 
"Ot Speak Afrikaans, the language of instruction there. 
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MEDUNSA, the Medical University of Southern Africa, was 
originally estriblished in 1976 by Parliament through the University of 
Pretoria as a medical school for blacks. Admission preference was given 
to Africans. Africans from other African countries studied there as well. 
Because MEDUNSA was a creature of apartheid, some held it in  dis- 
dain. During the apartheid era, few blacks held leadership posts at the 
school, and most of the faculty was white. 

The loss of trained medical practitioners due to emigration was an- 
other serious problem. Physicians at the University of Witwatersrand 
estimated in 1989 that 50 percent of its medical graduates, white and 
black, left the country within ten years of graduation. A similar situation 
existed at the University of Cape Town. A considerable number of white 
male graduates left to avoid military service, which was mandatory. Those 
who emigrated tended to be English-speakers with the means to resettle 
elsewhere. 

D. Political Detainees, Health, and 
Human Rights 

Human rights organizations in South Africa estimate that between - - 
1960 and 1989, some 73,000 detenttons-the Imprisonment of people with- 
out charge or trial-took place. Seventy percent of those, or approxi- 
mately 5 1,000 detentions, occurred between 1984 and 1988." In the first 
two years of the national state of emergency (June 1986 through June 
1988), an estimated 30,000 people were detained without trial under the 
emergency regulations, of whom up to 40 percent were believed to be 
children under the age of 18.j4 Exact figure5 on the numbers of people 
detained in South Africa and the "independent" homelands are impossible 
to verlfy because the government refused to publish such information. 
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emergency were declared. Many emergency detainees were held con- 
tinuously from June 1986 until early 1989 when, following a series of hun- 
ger strikes, the majority of those detainees were released. Lawyers and 
family members had no ailtomatic right of access to the detainee or any 
official information about the detainee, unless the Minister of Law and 
Order or Commissioner of Police permitted it." 

Detention could also occur under the Internal Security Act (ISA) No. 
74 of 1982 (and its equivalents in  the homelands) for purposes of interro- 
gation, to serve as a witness, or as a "preventive" measure. Between 
1986 and 1988, at least 5,700 peraons were detained under this securlty 
legislation." Under Section 29, a frequently-used provision of the ISA, 
the detainee could be held indefinitely for purposes of interrogation, at the 
discretion of the arresting officer and the Minister of Law and Order. 
The other sections of the Act limited the inltial time period for detention 
but allowed for renewal. The court had almost no jurisdiction over the 
circumstances of Section 29 detainees. The detainee could be held in- 
communicado and in solitary confinement, without any access to a law- 
yer. Persons held under Section 29 were at particularly great risk of 
torture. Only the Minister of Law and Order, the Commissioner of Police 
or their designated agents had direct access to information about these 
detainees. 

In the final years of apartheid, the primary targets of detention were 
trade union leaders, educators, religious workers, students, health work- 
ers, lawyers, members of the media, and community organizers. Often 
relatives were not promptly informed of the detention of a family member 
until weeks or months later, despite prolonged and sometimes desperate 
attempts to learn the whereabouts and fate of the person or even to obtain 
assurances that the detainee was still alive. An overwhelming majorlty of 
those detained were eventually released without charge or trial." Of 
those charged, fewer than five percent were ever convicted of any of- 

Under emergency legislation, people could be detained incommuni- fense. 

cado and without charge or trial for aperiod up to 30 days, after which the 
Minister of Law and Order could authorize an extension of the period of 
detention. Any member of the security forces had the power to arrest E- Deaths in Detention 
and detain any person who, in the opinion of the security force officer. 
might pose a threat to the "safety of the public or the maintenance of 

The ~0hannesbur~-based Human Rights Commission, founded in 1988 

public order" or to "the termination of the state of emergency." The 
by six legal, medical, religious and anti-apartheid organizations, reported in 

detainees might be held indefinitely during the declared emergency and 
1989 that at least 68 deaths in detention had occurred since 1963, when 

without reconsideration of their individual cases as successive states of 
laws were first introduced allowing detention without trial. By law, any 
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unnatural death must be investigated by an inquest court, presided over by 
a magistrate (who is a civil servant) to determine the cause of death. The 
court may also rule, but rarely did, on the separate issue of responsibility 
for the death. The courts ruled, often without adequate evidence, that 
many of the deaths were suicides or accidents, and that others were due 
to natural causes. In some cases of death in detention, medical negli- 
gence was an important contributing factor. 

Perhaps the most famous case where medical negligence contributed 
to the death of a detainee was that of Black Consciousness leader Steven 
Biko. On 12 September 1977, Mr. Biko died in a prison cell in Pretoria, six 
days after being interrogated by police. An inquest found that the likely 
cause of death was a "head injury with associated extensive brain injury, 
followed by contusion of the blood circulation, disseminated intravascular 
coagulation as well as renal failure with uremia."" In early 1978, an 
ombudsman with the South African Council of Churches submitted acom- 
plaint to the South African Medical and Dental Council (SAMDC), alleg- 
ing indifferent and irresponsible medical care by the physicians who had 
attended to Mr. Biko between the time of his assault and the time of his 
death-medical care that was exposed during the inquest pr0ceeding.s. 
The SAMDC is the statutory body responsible for licensing physician\ 
and investigating breaches of professional medical conduct. 

In 1980, a SAMDC inquiry committee announced publicly that it had 
found no prima facie evidence of improper or disgraceful conduct by the 
doctors who attended Mr. Biko, and the full Council confirmed the finding 
by a majority vote. Significant portions of the South African medical 
community, troubled by the failure of the SAMDC to investigate, asked 
the Medical Association of South Africa (MASA) to consider the matter. 
The MASA executive committee supported the decision of the SAMDC 
and criticized those who had brought the charges, asserting that the critics 
had relied on flawed newspaper reports. The Solrth African Meclic.01 
Jolrrtznl refused to publish letters representing views opposed to the leati- 
ership. Several prominent MASA members subsequently resigned in pro- 
test. A MASA member then persuaded the organization to set up a select 
committee to examine the ethical issues raised by the medical treatment 
of Mr. Biko. The committee's findings disagreed with those of thc 
SAMDC. Encouraged by this, several physicians lodged complaints with 
the SAMDC, but to no avail. The complainants then successf~~lly peti- 
tioned the Supreme Court, which set aside the SAMDC's initial findings 

and ordered the SAMDC to initiate a new inquiry. In July 1985, the 
SAMDC finally held disciplinary hearings against the doctors who had 
treated Biko. TWO physicians were found guilty of improper behavior; 
one was eventually stripped of his medical qualifications, the other re- 
ceived a reprimand." 
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Patterns of Human Rights 
Violations 

The Biko affair was perhaps the most public, controversial, and 
incident of medical negligence in South Africa. Yet, unethi- 

cal or neglectful medical treatment of detainees by physicians did not end 
with the Biko investigation. 

The apartheid period was characterized by serious and pervasive hu- 
man rights violations within the health sector. Some of these abuses were 
institutional in nature and others resulted from the behavior of individuals. 
Many of the violations reflected the institutionalized racism that was at 
the core of the apartheid system. Others were a by-product of an au- 
thoritarian political system that did not respect human rights. Some types 
of abuses appear to be a result of sheer neglect in instilling professional 
standards of conduct that incorporate fundamental ethical and human rights 
principles in health professionals. 

Much of the available data about these infringements comes in the 
form of case studies. These are found in published documents and in 
various submissions to and testimonies at the Health Sector Hearings con- 
ducted by the Truth and Reconciliation Commission on 17 and 18 June 
1997. This has complicated the process of assessing the patterns and 
extent of the human rights infractions. It has also prompted some health 
professionals to claim that the human rights violations documented repre- 
sent aberrations and to argue that thc majority of health professionals 
were well intentioned and acted nlorally. 

To aid the process of understanding the systemic nature of the abuses 
in the health sector, this section integrates various data sources to show 
Patterns of human rights violations. The data utilized come from a variety 
of sources: publications, submissions to the Truth and Reconciliation Com- 
mission,' testimonies at the Health Sector Hearings, and interview notes 
of members of the AAAS health sector team. The descriptions of viola- 
tions are not meant to be comprehensive. Nor are the listings, many in the 
form of vignettes or brief descriptions, intended to be more than illustra- 
tlve examples of the types of violations taking place in the health sector 
during apartheid. The next chapter of this study will provide a more in- 

analytical treatment of several of the topics. 
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International human rights standards are used to determine what 
constitutes a violation. Here, it should be noted that the apartheid regime 
did not ratify any of the major international human rights instruments. 
Ironically, just as the rest of the world was affirming the standards out- 
lined in the Universal Declaration of Human Rights,' which was adopted 
without a dissenting vote by the member states represented in the United 
Nations General Assembly in 1948, South Africa was instituting a system 
that violated many of these fundamental rights.' Because certain rights 
set forth in the Universal Declaration are now considered to be generally 
applicable under customary international law, it seems appropriate to judge 
the apartheid regime by these  norm^.^ 

The other major international human rights instruments discussed be- 
low are multilateral treaties which are based on the Universal Declaration 
and elaborate on its provisions. The post-apartheid regime has signed sev- 
eral of the them, including the International Covenant on Economic, Social 
and Cultural  right^,^ the International Covenant on Civil and Political 
Rights,"he International Convention on the Elimination of All Forms of 
Racial Discrimination,' and the Convention Against Torture and Other 
Cruel, Inhuman and Degrading Treatment or P ~ n i s h m e n t . ~  Two of these 
treaties have also been ratified by South Africa: the Convention on the 
Elimination of all Forms of Discrimination Against Womeny and the Con- 
vention on the Rights of the Child."' When states ratify a specific treaty 
they become legally bound to abide by its requirements." 

Moreover, the new South African constitution recognizes and pro- 
vides protection for human rights based on international standards. I t  
states that "[C]ustomary international law is law in the Kepublic unless i t  
is inconsistent with the Constitution or an Act of Parliament."'* There is 
now an embedded deference to international law. "When interpreting any 
legislation, every court must prefer any reasonable interpretation of the 
legislation that is consistent with international law over any alternative 
interpretation that is inconsistent with international law."'' As regards 
health care, provisions of the Constitution specify that "[Elveryone has 
the right to have access to health care services, including reproductive 
health care."l"dditionally, "[N]o one may be refused emergency niedi- 
cal treatment."'5 Furthermore, "[Elveryone who is detained, including 
every sentenced prisoner, has the right.. .to conditions of detention that 
are consistent with human dignity, including at least exercise and thc 
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provision, at state expense, of adequate accommodation, nutrition, reading 
and medical treatment."Ih 

Following international human rights usage, the violations profile be- 
low distinguishes between three major types of violations: violationb of 

(with a separate category for violations of commission re- 
lated to discrimination), violations of the obligation to protect, and viola- 
tions of omission. A separate category on the failure to respect women's 

rights is also included. Each of these five categories 1s fur- 
ther divided into a variety of subtopics. 

A. Violations of Commission 

A violation of commission is a human rights violation resulting from 
initiatives by a state actor. It includes laws, policies, and actions that 
constitute or result in abuses of human rights. 

Human rights instruments pertinent to such abusive government ini- 
tiatives in the health sector include the International Covenant on Civil and 
Political Rights, the Convention Against Torture and Other Cruel Inhu- 
man or Degrading Treatment or Punishment, and the International Con- 
vention on the Elimination of All Forms of Racial Discrimination. All of 
these international agreements mandate the norms of equality and nondis- 
crimination and the right to liberty and security of the person. The first 
two require that no one shall be arbitrarily deprived of life and that no one 
be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment. I7 

Many of the violations noted in the compilation below caused serious 
physical harm and health impairment to victims. 

1. Legislation and government policies that resulted in the 
torture and maltreatment of prisoners 

The Convention Against Torture requires that each State Pat-ty "take 
effective legislative, administrative, judicial or other measures to prevent 
acts of torture in any territory under its jurisdiction."lX The Convention 
further states that "[n]o exceptional circumstances whatsoever, whether 
a state of war or a threat of war, internal political instability or any other 
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public emergency. may be invoked as a justification of torture."" Various 
of the apartheid-era governments' legislative enactments violated this in- 
ternational understanding of State resporlsibility and proved to be the cloak 
of government support that afforded political cover for the practice of 
torture. 

Detention, arrest and incarceration without formal charges or trial. 
was a common mechanism of repression utilized in South Africa and 
the so-called independent homelands to isolate, silence, and intimidate 
suspected enemies of the state during apartheid. A network of laws 
was enacted to broaden the power of detentions, among them the 
antiterrorist acts, that defined terrorism very broadly and allowed for 
the arrest of anyone in South Africa suspected of terrorist activity or 
of having information about terrorist activity. Under Section 29 of the 
Internal Security Act 74, an individual could be detained indefinitely, 
explicitly outside the jurisdiction of the court, without access to a law- 
yer, family members, religious advisors, or apersonal physician. Scc- 
tion 29 also allowed for a detainee to be held incommunicado and in 

20 
solitary confinement. The lack of protections for detainees made 
them more vulnerable to torture and maltreatment. 

Between 1960 and 1990, it is estimated that some 73,000 detention5 
took place. It is now common knowledge that severe torture was 
commonplace; many people were temporarily or permanently injured 
(physically and psychologically) and a number of people died in dc- 

21 
tention. 

A study conducted by doctors affiliated with NAMDA (National 
Medical and Dental Association) practicing at a clinic near the centcr- 
of Durban on detainees released between September 1987 and March 
1990 indicated that 94 percent claimed eithcr physical or mental abuse. 
The beating of detainees was widespread. Of rhe ex-detainees who 
alleged physical abuse, half showed evidence on physical examina- 
tion. When their psychological status was assessed, 48 psrcent - - were 
found to have some degree of psychosocial dysfunction. 

In December 1982, the Minister of Law and Order issued a set 01' 
directives as safeguards for those detained under Section 29 of tht: 
'Terrorist Act. Paragraph 15 states, " A detaintx shall at all times be 
treated in a humane manner with proper regard to the rules of de- 
cency and shall not in any way be assaulted o~.otherwise ill-treated 01. 
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subjected to any form of torture or inhuman or degrading treatment." 
However, there is little evidence of the safeguarding of deta~nees' 

21 
human rlghts. 

While the courts were denied jurisdiction in cases of detainees, they 
indirectly "augmented and sanctioned the practice of interrogation and 
torture of detainees by acceptin a\ evidence testimony obtained from 
detainees while in detention." 28 ' .' 

The May 1983 report of the Ad Hoc Committee of MASA (Medical 
Association of South Africa) published as a supplement to the South 

African Medicctl Journal stated that "[Tlhere are insufficient safe- 
guards in the existing legislation to ensure that maltreatment of de- 
tainees does not occur. Persuasive evidence has been put before the 
Committee that where harsh methods are employed in the detention 
and interrogation of detainees, this may have extremely serious and 
possibly permanent effects on the physical and mental health of the 
detainee.. .The Committee has concluded that the circumstances re- 
lating to the detention of security law detainees in South Africa present 

2 5  potential hazards to their physical and mental health." 

The Department of Health did not conduct its own investigations into 
the health care of detainees by district surgeons despite the number 
of complaints about torture that were being reported in the media and 

2 h 
in court cases. 

Corporal punishment was sanctioned until 1994. In 1987 there were 
35,000 whippings, in 1988 41,000. Doctors were required to be present 

27 to qualify victims for punishment and observe its effects. 

Many children were detained under the security and emergency regu- 
lations, which did not require that they be formally charged, rather 
than under the Criminal Procedure Act, where they would have to be 
charged and brought before a court of law. Up to 10,000 children, 
some very young, were arrested during 1986 and 1987 a\ the govern- 
ment attempted to crush widespread school boycotts. Many were 
placed in solitary confinement. Parents andlor relatives were gener- 
ally not informed of the child's detention or given visitation rights. 
Nor were there protections in place, such as the inspection of juvenile 
cells by persons independent ofthe system. Prisons were found to be 
very unsuitable places for detaining children; they were overcrowded, 
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had inappropriate feeding schedules, and little stimulatior~ for growth 
and development. ln a 1986 study conducted by the National Medical 
and Dental Association of 600 persons who had been recently re- 
leased from detention, 40 percent were children. One third ?x of these 
children were suffering from post-traumatic stress disorder. 

A representative of MASA cited the case where "a district 
surgeon,.was iillegedly requested by the security police to advise them , ,?o 

whether a detainee was fit to undergo further electric shock torture. 

2. Government policies that resulted in the failure to provide 
appropriate health care to detainees 

Contrary to international standards, the apartheid government inter- 
fered with the health care provided to detainees through the Departnlent 
of Health. Under UN Standard Minimum Rules for the Treatment of 
Prisoners, a qualified medical officer "shall have the care of the physical 
and mental health of prisoners and should daily see all sick prisoners, all 
who complain of illness, and any prisoner to whom his attention is spc- 
cially directed.""' According to UN principles, "A proper medical exami- 
nation shall be offered to a detained or imprisoned person as promptly 21s 

possible after his admission to the place of detention or imprisonment, aid 
thereafter medical care and treatment shall be provided whenever neces- 
sary. This care and treatment shall be provided free of charge."" 

The submission of the Department of Health to the TRC acknowl- 
edges that "[Tlhe Health Department was in fact collaborating witti 
the police services against the health interests of their patients. The 
Ilepartment was in fact allowing the professional integrity of its c111- 
ployees to be violated.") 

The Department of Health submission to the TRC states that "jilt 
appears that medical negligence was a factor in the deaths of a num- 
ber of people in detention." It goes on to acknowledge that "[Als tht' 
employer of District Surgeons, it is incumbent 31 on the Department 01. 
Health to bear some responsibility." 

Psychiatrists had to treat patients in detention, knowing that conti~lrlu~~ 
detention or solitary confinement was exacerbating the illness of thcir 
patients. When psychiatrists recommended release from detentiol1 
as a way to prevent further deterioration of mental health, detaine$s 
were transferred to areas without such synlpathetic psychiatrists. 

Patterns of Human Rights Violations 35 
- 

. "The current Premier of the North West, Popo Molefe, is reported to 
35 have been kept in leg irons while being treated for a lung infection." . In a 1987 study by the National Medical and Dental Association, 75 

percent of the detainees interviewed had been assaulted, but less than 
3 0 half had received medical care. 

Mass detentions increased the workload of district sur eons making it 4, difficult to provide adequate care to all their patients. 

Detainees were not told that under a 1985 policy they had access to 
independent doctors who were members of special panels. The de- 
tainees were thus limited to the health care provided by district sur- 

1 X 
geons. 

In a study of the medical care provided to 123 individuals who were in 
detention between 1986 and 1990, only 8 percent were informed that 

39 they had the right to see a doctor while in detention. 

In 1985, when district surgeon Wendy Orr reported evidence to the 
Department of Health that her patients were being tortured, the De- 
partment obstructed her efforts to protect those detainees. After she 
took the matter to the Supreme Court for the Eastern Cape, she was 
barred from beeing detainees. "Dr. Orr was in effect 'pushed out' ot. 

40 the district surgeon's role." 

The Department of Health instructed district surgeons not to testify to 
a MASA committee that was formed in May 1982 to investigate the 
reported medical controversy over the poor treatment of detainees 
and prisoners. Minister of Health and Welfare Dr. C. V. \.an der 
M a w e  stated that "it is not practical for any civil servant to give 
evidence before a committee that makes inquiries about the activilies 
of civil servants."4' 

3. Failure of district surgeons and other health professionals 
to protect the health of' detainees 

Virtually a11 medical codes of ethics emphasize that a nicdical 
professional's primary responibility is to hislher patient. Apartheid im- 
Posed a system of dual loyalties that compromised many medical profes-- 
''Onals who allowed political considerations to override their profession;il 
Obligations. 
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The Department of Health acknowledges that district surgeons failed 
in their duty to report, treat and inquire about the torture of detainees. 
This is particularly unfortunate because they were "the only lawfill 
source of access to medical care and a potential safeguard againsl 
abuse by the detaining authority." With only minor exceptions, the\, 

J? 

were not prepared to take the necessary actions to protect patients. 

Many district surgeons and other physicians filed false or misleading 
reports regarding injuries to detainees. In a case from the 1970s, ;r 
man was found comatose in police headquarters. He was examined 
by a district surgeon and then transferred to police headquarters i l l  

Pretoria. The Chief Pathologist filed a false affidavit saying there 
41 

were no injuries. I n  1985, Amos Dyanti received a diagnosis oi 

epilepsy without a careful examination to exclude the possibility of  
head injury or inquiring from the detainee whether he had been as- 

dJ 
saulted or tortured. Mr. Dyanti further alleged that while he w;is 
being tortured, a doctor advised police to smear porridge around his 
nose, "so that in the event that he died during interrogation they could 
attribute his death to aspiration of food during an epileptic seizure."" 

Some psychiatrists worked extensively with the security police pro- 
viding expert testimony that denied that there was evidence of dam 

46 
age to, and abuse of, political detainees. 

Doctors may have helped police modify electric shock torture to hide 
evidence of it. At first, electric shock was applied using clips and 
wires, but because of its detectability upon histological examination, 
the torture was changed to broaden the surface area of the chargc., 

47 
thus making evidence of torture less detectable. 

Some psychiatrists prescribed drugs so %tainees would be fit for tor - 

ture, or to cover up evidence of torture. 

According to the Department of Health, "many District Surgeons failed 
to put their medical and health obligations as their primary responsibil- 
ity, and allowed themselves either by commission or omission to bc- 
come accomplices to actions resulting in unnecessary illncss. 

10 
sufficiency and death." 

There were district surgeons who performed "perfunctory examina- 
tions or who did not inquire into the cause of injurieh suffered by 

, t 5 0  detainees. 
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psychologists, when called upon to examine a prisoner, would ask 
more questions of the guard in order to determine the condition of the 
prisoner than of the prisoner. Psychologists acted as " s p y - c h ~ l o g i ~ t ~ , ~  

5 I 
seeking to obtain information from prisoners useful to the state. 

4. Results of coercive population policies 

The apartheid-era government sought to control the location and limit 
the p w t h  of the black population. These policies had devastating ef- 
fects on the unity and health of black families because it forced many 
black men to leave their families in search of work and hindered a black 
family's access to quality health care. The right to move around freely 
and have a family life are inherent in the International Covenant on Civil 
and Political Rights. With regard to migration, Article 12 provides that, 
"[elveryone lawfully within the territory of a State shall, within that terri- 
tory, have the right to liberty of movement and freedom to choose his 
residence." Article 23 of the Covenant covers family planning to some 
extent when it states that, "[tlhe family is the natural and fundamental 
group unit of society and is entitled to protection by society and the State. 
. . The right of men and women of marriageable age to marry and to 
found a family shall be recognized." 

The population policies are also contrary to provisions of the Interna- 
tional Covenant on Economic, Social and Cultural Rights. Article 12 
reqcires States Parties to recognize "the right of everyone to the enjoy- 
ment of the highest attainable standard of physical and mental health." 
Achieving the full realization of this right involves "the creation of condi- 
tl0ns which would assure to all medical service and medical attention in 
the event of sickness." 

The results of "confining more than 72 percent of the people Ibl;icksl 
to 13 percent of the country in Bantustans and ghettoes; the serious 
underdevelopment of rural black areas; the migration of work seek- 
ers to the cities; the strict control of those searching for employment 
by migrant labor laws; the illegal squatter camps; the forced removals 
of upwards of three and one-half million Africans from settled com- 
munities to poorly served resettlement villages; the lack of sufficient 
and good quality housing and sewage disposal and sanitation in settled 
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townships ... all create circumstances which 52 lead to frequent and 
infectious diseases and rampant malnutrition." 

Because of apartheid policies that sought to contain and relocate black5 
to distant homelands ... Smith Mitchell facilities (psychiatric institution\ 
now called Life Care) were located far from many black patients' 
homes. This made it difficult for patients' relatives to visit and main- 
tain contact with them, thus contributing to the social isolation and 

51 
"chronicity" of black patients. 

The migrant labor system required men to live apart from their fami.- 
lies for much of the year, often in overcrowded single-sex hostels 
with dormitory accommodation. Without the potentially stabilizing in-- 
fluence of family support, there was a hi h incidence of violence and F2 
widespread abuse of alcohol and drugs. 

5. Interference with the privacy and confidentiality of medical 
information 

Article 17 of the International Covenant on Civil and Political Righta 
states that "[nlo one shall be subjected to arbitrary or unlawful interfer- 
ence with his privacy, family, home or correspondence, nor to unlawfrll 
attacks on his honor and reputation." Hand in hand with the right to 
privacy is the expectation that there is confidentiality of medical infornia 
tion. Confidentiality is considered an essential component in the practice. 
of medicine that helps to define the relationship between a doctor and her. 
patient. It allows for a measure of trust that facilitates proper treatmelit. 
Threats to confidentiality are thus symptoms of a suspect medical syste~il. 

From 1978 to 1994 district surgeons were required to tell the po1ic.c 
"about the medical condition of detainees, thereby creating a s i tuat io~~ 
in which doctors handed their clinical files over to the ver interrog;~- 

,,5Y 
tors and torturers who would misuse such information. 

"The Department of Health did little to protect professional confidcn- 
tiality and in fact collaborated with the police in producing inforrn~t- 
tion. There are numerous reported incidents in which doctors, nursi. 
and administrative staff werc forced to give i~lfor~;;ation-oftctl wit11 
threats against the health worker or their family." 
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1" 1986 at the Alexandria Clinic in Johannesburg, following a clash 
between the police and township residents, police requested patient 
files of patients with gunshot wounds. When doctors refused, the 
files were taken by force. The files were returned when the director 
of the clinic igformed the police that they were obstructing proper 
medical care. 

r "The District Surgeons were particularly vulnerable to having t o  pro- 
vide medical and other confidential information provided to them. 
S/he has a legal obligation to give confidential information upon court 
order. Moreover a full medical record had to accompany a detainee 

5 X  
when being transferred." 

In 1982, one district surgeon stated, "the [district surgeon] is obliged 
by law to hand over his notes to the security police." Another stated, 
"if district surgeons wished to have a detainee put in hospital it was 
first necessary to divulge all medical information to the security po- 
lice."s9 

Ambulance workers would bring patients with gunshot wounds to state 
hospitals where security police had easier access to records, rather 
than bring them to clinics where doctors may have tried to protect the 

(10 
patients from the police. 

B. Violations Related to Discrimination 

Nondiscrimination is one of the most central human rights principles 
and as such it is enshrined in all of the international human rights instnl- 
ments. Using language repeated in the text of other of the international 
conventions, Article 2 of the International Covenant on Civil and Political 
Rights requires each state party to the Covenant to respect and to ensure 
to all individuals within its territory the rights enumerated in the text ''with- 
Out distinction of any kind, such as race, color, sex, language, religion, 
Political or other opinion, national or social origin, propmy, birth or other 
Status." Article 1 of the International Convention on the Elimination of ,411 
Forms of Racial Discrimination defines racial discrimination as "any dis- 
'lncti0n, exclusion, restriction or preference based on race, color, descent, 
"national or ethnic origin which has the purpose or effect of nullifying or 
Impairing the recognition, enjoyment or exercise, on ;in equal footing, of 
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human rights and fundamental freedoms in the political, economic, social. 
cultural or any other field of public life." 

1. Failure to grant true personhood and autonomy to blacks as 
patients and professionals 

The Universal Declaration of Human Rights states that, "[all1 human 
beings arc born free and equal in dignity and human rights. They arr 
endowed with reason and conscience and should act towards one anothc~. 
in a spirit of brotherh~od."~ '  The international conventions on h u r n ; ~ ~ ~  
rights. likewise recognize the dignity of the individual. Listed below ; I I - ~ *  

just a few examples of direct assaults or the results thereof on this col-i 
cept. 

Excerpts from So~rth AJt.icctn Meclical Jour-t~crl articles during  apart^ 

heid purport to document inherent differences in "races" aid the int'ca- 
riority of black "races" to European "sates." One article from 1900 
stated, "the most striking traits of the African are the recognition c ~ f  
the importance of physical needs (nutrition and sexuality), and a live,- 

liness of the emotions counterbalanced by their short duration. The 
African essentially lives in the present (in a sense, like achild) and his 
behavior is largely motivated by influences and impulses of (he mo- 

h? 
ment." 

e Nursing councils created specifically for black nurses were esti~b- 
lished in the homelands without consulting the affected nurses. "This 
tended to undermine the professional status and international recognl- 
tion of these nurses.. .These councils co~nmenced without any finan- 
cial support to assist them.77L3 

The Medical Association of South Africa "probably was inscn\ r t~~l :  
and indifferent to the lot of its black members such as when bran>jh 
meetings wcre scheduled at venues where thcy were legally barred.' 

"l)espite equitable qualification between white and black personnel. 
for i11ost of the period under review discriminatory s;ilaries were 
to blacks. This includes nursing, rnedical and other professionals. In 
addition facilities and conditions were separate and unequal. Person- 
nel working in the same facility ;1nd with the same qanlificiltiun i d  
separate toilets, sep;lr;lte te;i rooois and separate ;tccom~nod;aion. 10 
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such ways the Department of Health e ~ ~ s u r e d  that blacks 'knew their 

I 5  place' and whites maintained their superiority." . The Democratic Nursing Organization of South Af'rica has stated that 
racial discrimination led to mistreittment ofthe nurse as a tr;lilIed pro- 
fessional, with consequences for the quality of care to patients. hr 
instance, when a nurse was instructed by a white doctor to remove an 
intravenous infusion from a dehydrated black man, or when :t nurse 
was instructed by a pharmacist and doctor to ignore the recall of a 
batch of medicine that she located in a high-care nursery of ;l black 

($1 

community mission hospital. . In the mining industly, "[e]mployees were reguldrly brought Into ;I 

hall, en masse and naked, where thcy wcre systematically and ub 
licly checked for any signs of [sexually transm~tted diseases]." hP - 

In response to discriminatory salaries, s a n e  black nurses, in order to 
receive increased earnings, would have to try to pass as colored by 
straightening their hair, lightening their skin and  rnodilling their 

hX 
speech. 

"Despite black health personnel sometinles hilrlnp better qoslificil- 
tions and experience, white personnel were promoted above them. I t  
was seen as ~~nacceptable for blacks to have po,it~ons of a u t h o r i ~  
over whites."'"' 

There was little chance of advancement for black nurses. When 
serving black patients they functioned 21s nurses illid when they served 
white patients they functioned ils iiuxiliarics, "limited to caring for 
personal needs of patients (tea, bed-pan, etc.)." ''Many black nurses 
retired after a lifetime of service to the State, still in the most junior 
professional nurse's post."'(' 

' Black medical students were given strict rules to obey when entering 
"European" hospitals. They had to smy away t'ro~n white patients, or 
dead white bodies, leave by sepiwte exits and d~<guise the fact thi~t 
they were medical students by not wearing docton' coilts or stctho- 

7 1 
Scopes. 

• " Doctors' [offices] had separate waiting area? iind consulting areas. 

whites had a waiting room which was usually fair!) co~nfortable with 
chain, magazines and possibly 21 potted plant The black patients' 
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waiting area was usually more uncomfortable and inadequate-a 
verandah which may or may not be covered, with hard wooden 
benches." While the white patients had a consulting room wherc 
there was privacy, the black consulting area was not private and "cre- 
ated a feeling of a depersonalized 'production line."'72 

The Nursing Act 69 of 1957, Section 49, made it a criminal offense 
for a white nurse to be ut under the supervision of a nurse belonging 
to another race group. 

P3 

Nursing Amendment Act 69 of 1957 and Nursing Act 50 of 1978 
prohibited b!ack nurses from being on the board of the South African 
Nursing Association and the South African Nursing Council. This 
exclusion resulted in the failure of professional associations and regu- 
latory bodies to investigate inconsistencies in health care provision, 
represent and dzfend black nurses; and provide leadership, guidanci. 
and protection. 

It was a longstanding policy of the South African Medical and Dental 
Council that a practitioner be free to decide to whom he or she wanted 
to render a service in non-emergency situations. It was only in 1980 
that the South African Medical and Dental C.ouncil expressly disap- 
proved of the attitude of a practitioner in not rendering services to a 
particular "population group" and 1992 when it clarified that differen- 
tiation on a racial basis in the provision of waiting rooms for patient. 

75 
was wrong. 

2. Systematic differences in the provision of health care 

Article 5 of the International Convention on the Elimination of All 
Forms of Racial Discrimination calls for the elimination of racial discrimi- 
nation in all its forms, and specifies the "right of everyone, without distinc- 
tion as to race, color, or national or ethnic origin," to enjoy economic. 
social and cultural rights, among them "the right to public health, medical 
care, social security and social  service^."^" A989 AAAS medical in- 
vestigation to South Africa concluded that apartheid was "the prime cause 
of the unequal appropriation of funds for medical services; overcrowdin~ 
in black hospitals and underutilization of white hospitals; ... and poor or non- 
existent health care in the homelands and rural areas."77 
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. About four times more was spent on health care for whites than for 
Africans by the government. The Department of Health has ac- 
knowledged that "[Tlhe allocation of inequitable resources is prob- 
ably the most important factor for which the Department can be held 
responsible for past illness and death." Per capita expenditure on 
health was as follows: 

Africans R115 R137 

Coloreds R245 R340 

Indians R249 R356 

Whites R4.5 1 R5977X 

"Rather than allowing 'health' to be the driving force of its policies, 
[the Health Department] concentrated most of its efforts and resources 
on only part of the population, in line with the political objectives of the 
Apartheid State. The Department also became part of the oppres- 
sive apparatus of the State by not taking stands and intervening when 

7') 
medical ethics were being violated - even by their own employees." 

"Because admission to hospitals was racially based, patients were 
forced to go to hospitals which were not necessarily the nearest or 
most accessible. In terms of ambulances they were dispatched to 
emergency situations based on race. As a result, if an ambulance 
serving the black population was in use, a patient would have to wait 
rather than use an ambulance reserved for whites being di~patched."'~' 

In April 1984, treatment was delayed to a colored television announcer 
who was injured in a car accident. He was denied treatment in the 
colored section of the hospital because he was thought to be Indian 
and was denied treatment in the Indian section because he was thought 

X I  to be white. The delay in treatment contributed to his death. 

In December 1984, treatment was delayed to an ~frican-American 
dancer who was injured in an accident. He was left on the side of the 
road by the ambulance that took his companion to a hospital. When a 
black passerby took him to a "white" hospitill he was refused treat- 
ment. After 24 hours he finally received treatment in the whitc sec- 
tion of another hospital, which admitted him as an "honorary white." 

X? The delay in treatment resulted in paralysis of his arms and legs. 
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No disciplinary action was taken by the South African Medical and 
Dental Council with regard to the differential health care firovided by 
the separate hospital facilities established for each race. 

The Medical Association of South Africa's "official stance was that 
doctors did have the 'right' to choose their patients for themselves. . . 
It was not until 1994 that the organization unequivocally rnade the 
policy statement that separate waiting rooms based on race as well as XJ 

separation of State  versus private patients is unethical." 

e According to an American Psychiatric Association report of 1979. 
government-funded private psychiatric facilities, such as Smith Mitchell 
(now called Life Care), provided racially segregated care on a per 
diem basis for chronic psychiatric patients transferred from state in- 
stitutions. Racially disparate treatment by Smith Mitchell included 
refusing sheets to black patients, despite the fact that a significant 
number were incontinent; having a number of black patients sleep on 
the floor, citing overcrowding and the lack of beds, while white wards 
had extra beds; and providing inferior quality food to black patients or1 
the grounds of cultural preference, despite the complaints made by 
black patients. Furthermore, black patients were civilly committed in 
the early stages of mental illness, when they were xs still treatable. Epi- 
leptics may have been unnecessarily confined. 

Hospital bed availability differed quite markedly by race. According 
to data of the Department of Health (no date given) on the average 
bed availability in the major regions, there were 6.05 beds per 1,000 
whites and 3.29 beds per 1,000 blacks. This is made more compelling 
with average bed occupancy rates of 54.75 percent for whites and 
88.60 percent for black?. In two regions, Transvaal and Cape, tht- 
bed occupancy for blacks was 103 percent while bed occupancy{,fot 
whites never exceeded 60 percent in the five regions surveyed. 

"[Tlhc number of white patients receiving dialysis in  1977 was one ol 
the highest in the world - around 107 per million - whereas x7 the 11umbc.r- 
of black South Africans was around 4 per million." 

"There are still relative.ly few [specialists] in black hospitals, resulting 
in heavier clinical loads and less time for I-esearch and prepan~tionh 
for teaching duties. The pressure under which doctors were 
compelled to work at the hospitiils for black patients x x  I I IL IS~  have rc- 
sulted in less satisfactory care for the patients." 

Patterns of Hurnan Rights Violations 45 

In 1987, the ratio of white dentists to the white population was 1 :2,000. 
For blacks i t  was I :2,000,000.~' 

3. Race bias in health research 

Accurate data are essential for health policymaking. Under apart- 
heid, the type of data collected reflected political considerations and their 
quality was poor. 

According to a IVorld Health Organization report of 1981, "[Nlo re- 
search was available looking at the effects of living under apartheid. 
Little was known of the consequences of the enforced breakup of 
families, of the migrant labor force system or the mass uprooting of 
millions of people under the Homelands 

Vital statistics, i.e. data on births, deaths, and population size and struc- 
ture, are critical for public health planning. Under apartheid there 
was very little attempt to collect valid and reliable data on births and 

9 I 
deaths for blacks. 

Kwashiorkor, a disease that almost exclusively affected blacks, was 
delisted as a notifiable disease in 1968." 

Since 1990, research in the Johannesburg hospital remains preoccu- 
pied with the aftluent. This is because of constricted access to the 
Johannesburg hos ital by working class patients and increased usage 
by the well-to-do. k?3 

4. Inadequate and discriminatory training d black health 
workers 

Contrary to the right to education as recognized in Article 26 of the 
Universal Declaration of Hurnan Rights and Article I3 of the intema- 
tional Covenant on Economic, Social and Cultural Rights, segregation at 
all levels of the education:ll system during the apartheid period m d e  it 
difficult for bl;ick studerlts to receive the requisite science background 
and to gain admission to medical schools. The srr~all rlu~nbers of non- 
white medical students were then subjected to indignities and not allowed 
'O rotate to hospitals for white p;ltients. This systen~ resulted in a serious 
imbalance in the number of blacks trained as health professionals relative 

'heir numbers in the population. 
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Although whites made up approximately 17 percent of the population 
from 1968-73, they made up a mean annual percentage of 85 percent 
of medical school graduates. Blacks, on the other hand, dur~ng the 
same period made up approximately 70 percent ofthe population, but 
represented a mean annual percentage of 3 percent of medical school 

Yd 
graduates. 

In 1985, 83 gercent of all doctors and 94 percent of all specialists 
5 

were white. 

In 1990, of the nearly 155,000 nurses in South Africa, slightly over 
half were African, a third white, and over 21,000 colored. 

"Most training institutions were attached to white hospitals which re- 
fused black trainees from examining and treating white patients. 
Because most of the professorial units were situated at white hospi- 
tals, black students did not get the opportunity to attend professorial 
ward rounds. Also for many years black students at 'white universi- 
ties' were not allowed to attend post-mortem examinations of white 
bodies."97 

The training at black hospitals was inadequate. The more skilled and 
experienced doctors taught at the white teaching hospitals. The black 
teaching hospitals were located farther away from the univerhity. When 
Johannesburg Hospital began to provide a bus service in 1952 be- 
tween the teaching hospitals, only whites were allowed to use the 

9X 
service. 

In the mid- 1 970s around 93 percent of doctors were white. In 1 978, 
83 percent of Indian and 95 percent of colored applicants were granted 
the Ministerial permission required under the Extension of University 
Education Act. However, only 29 percent of black applicants were 

99 
granted such permission. 

Postgraduate training and academic advancement was limited for black 
doctors. "In order to become a cardiologist, black doctors in the six- 
ties and seventies had to leave their province or the country to receive 
training in this subspecialty."l'H' 

"Whereas white nurses were trained within well-equipped hospital 
schools and, later, nursing colleges, black nurses were exposed to 
harsher conditions within hospital settings and nursing homes and edu- 

i ( l l  
cational settings which were poorly resourced." 

"Black nurses were limited or not able to pursue on-going education 
in a general or s ecialized field of courses as courses were not avail- 
able to them." 

I i R  

Nursing education was Eurocentric, and nurses didn't understand what 
remedies were available to rural patients. For instance, a nurse pre- 
scribed a high protein diet of eggs and cheese to a severely malnour- 
ished black child from a rural setting. The nurse was not trained to 
know that the prescribed diet was unavailable, unilffordable and cul- 

103 
turally inappropriate. . As of 1990 i t  was estimated that there were only four black psychia- 
trists out of the total of 200 trained psychiatrists serving South Af- 

104 
rica. 

The Extension of University Education Act 45 of 1959, Proclama- 
tions 221 and 223, limited the universities that Bantus could enter. 
"[Wlith effect from 1 January 1960 no Bantu person or non-white 
person other than a Bantu person that was not registered as a student 
of a university established by Act of Parliament, other than the Uni- 
versity of South Africa, on or before the said date, shall register with 
or attend any such univcrsity as student without the written consent 
of the Ministers of Bantu Education or of Education, Arts and Sci- 
ence, respectively: Provided that this Proclamation shall not apply to 
Bantu persons or non-white persons other than Bantu persons in re- 
spect of their registration and attendance as students at 105 the medical 
school for Non-Europeans of the University of Natal." 

5. Differential health outcomes 

With regard to the Covenant on Civil and Political Rights, the UN's 
Human Rights Committee issued a General Cornment stating that the right 
to life, enunciated in article 6 of the Covenant is "the supreme right from 
which no derogation is permitted even in time of public emergency which 
threatens the life of the nation.""'" The Committee further stated that "it 
would be desirable for States Parties to take all possible measures to 
reduce infant mortality and to increase life expectancy, especially in adopting 
measures to eliminate malnutrition and epidemics.""" Apartheid medi- 
cine had a deleterious effect on the health of the non-white majority. The 
following data provide some insight into the disparities in health outcomes. 
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The infant mortality rate is generally considered a useful indicator of 
the level of health in a country. "It is evident that the Infant Mortality 
Rate of Africans and coloreds is almost five times higher than whites. 
Rural Africans had [infant mortality rates approximately 2.6 times 

l i d  , 

higher than those living in urban areas." T h ~ s  means that African 
and "colored" children have been disadvantaged from birth. 

From 1965-70, the life expectancy for black males was 5 1 and 60 f o ~  
females. For whites, they were 65 and 72. In 1985, life expectancicj 
for blacks were 55 and 61 for males and females respectively and 68 

10') 
and 76 for whites. 

Various regional and national studies conducted by the Department oi 
Health in 1 98qI?stablished that one third of non-white children were 
malnourished. 

"In 1989 there were 2.3 million people in South Africa who could be 
considered in need of nutritional assistance. Of these 87 percent wertx 

I l l  
African and 2 percent white." 

In 1978, typhoid fever was 48 times more common in blacks tha~? 
whites; in 197 1, deaths from diarrhea were I00 times more common 
among black children than white children. 

As of 1983 it was estimated that there was a shortage of housing for 
rural and urban blacks in the amount of 724,000. The result waj  
overcrowding and lack of ventilation, which facilitated the transmis- 
sion of air-borne infections. Furthermore, the absence of proper 
sanitation and lack of clean water resulted in spread of enteric di5- 

I I 2  
eases. 

In 1989, eleven times more measles were reported among blacks than 
I13  

whites. 

In 1987, African women had 3.5 times higher rates of cervical cancer 
114 

than whites. 

and the socio-economic context within which this occurs. The low 
status of women in society, economic pressures that result in the dis- 
,uption of families and conjugal instability caused by inen seeking 
employment away from their I I S  frtmilies have influenced the nature of 
the HIVIAIDS epidemic. 

C. Violations of the Obligation to Protect1'" 

In contrast to the human rights abuses in the first two categories, 
violations of the obligation to protect are triggered by the actions of non- 
state actors. Under international human rights law, a government has the 
obligation to protect its citizens and to prevent individuals and groups from 
perpetrating human rights violations."' In South Africa, the actions by 
non-state actors often reflected state policies. The violations described 
below deprived South Africans of basic civil and political rights outlined in 
the International Covenant on Civil and Political Rights as well as the 
rights to health and health care enumerated in the International Covenant 
on Economic, Social and Cultural Rights. "" 

1. Failure to protect against non-state violence or prosecute 
perpetrators 

Members of progressive health 1 1 9  organizations were often harassed, 
threatened, or even murdered. 

During the 198511 986 political unrest, doctors "allegedly donned 110 cam- 
ouflage uniforms and went on nocturnal raids with vigilantes." 

"Alexandria Clinic had been the target of petrol bombs on several 
occasions in the mid-1980s. Many people believe that the clinic was 
targeted because it provided services to those in the community who 
protested the government's policies. The individuals responsible for 

The HIV epidemic has progressed rapidly in South Africa, with a the petrol bombs were never apprehended; however, some employ- 

doubling of infection every 1 1 to 13 months. While HIV affects all ees at the clinic believe that the security police were behind the at- 
tacks. They came to this conclusion because witnesses had described population groups, the infection is more common among Africans. In 
the perpetrators as white at times when the township was sealed off 1993 the prevalence was 0.52% among whites, 0.76% among coloreds, 

and 5.5% among Africans. The epidemic is at its most advanced by police, thus making it difficult for other whites to come and go 
I 2 1  

stage in KwaZulu-Natal. Moreover, the epidemiology of HIV infec- freely without being noticed." 

tion demonstrates the link between individual vulnerability to infection 
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Doctors who treated detainees received death threats. For example, 
Ruth Benjamin, aclinical psychologist who spoke out about the treat 
ment of detainees, reported that in 1991 individuals made threatening 
phone calls, broke into her car on one occasion and held her and he: 

I ? ?  
daughter at gunpoint on another. 

Homosexuals and drug users in the military were coerced into under- 
going experimental treatment. In one case, a homosexual victim waf 
alleged to have been induced to receive aversion therapy in order to 
reprogram him in exchange for having to forego drug detoxification 
treatment. "The context was clearly one of being experimented upon. 
and consent appeared to have been obtained under circumstances ot 

, ,I23 
coercion. 

The KTC clinic at the Xolani Center Crossroads was burned down by 
government supported Witdoek (a group of township men also known 
as the "Fathers") vigilantes in 1987.'" 

"The Security Police took action against many people who opposed 
apartheid and apartheid health care. The Health Department did nothing 
to protect these individuals or protest their situation. Worse though is  
that people known by [the Health Department] to actively oppose 
apartheid, were discriminated against in terms of things such as intern 

, , I25  
placements and jobs within the State sector. 

During periods of unrest, mobile police stations were set up outsidc 
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hospitals. Sometimes hospitals were shut down. 

During the State of Emergency, people who were injured as a result 
of clashes with the police were arrested when they went to scci.. 
treatment. In some instances, township residents were unable to gc-t 
to hospitals in towns because the townships were sealed off by po- 
lice. In other instances people were afraid to get into ambulance> 
because of re orts that they went to the police station rather than to  R 
the hospital.'- 

NAMDA members were repeatedly harassed and threatened. 
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D. Violations of Omission: Failure to Fulfill 
Minimum Core Obligations 

The International Covenant on Economic, Social and Cultural Rights 
recognizes the right of everyone to the enjoyment of the highest attainable 
standard of physical and mental health. To that end, it mandates a series 
of steps be undertaken, one of which is the creation of conditions which 
ensure medical service and medical attention to all in the event oisick- 
ness.128 Other provisions call for the reduction of the stillbirth rate and of 
infant mortality and for the healthy development of the child;12' improve- 
ment of all aspects of environmental and industrial hygiene;lX1 and the 
prevention, treatment and control of epidemic, endemic, occupational, and 
other diseases.' 3 l  

A General Comment drafted by the United Nations Committee on 
Economic, Social and Cultural Rights, the body which oversees imple- 
mentation of this instrument, declares that obligations to ensure the satis- 
faction of, at the very least, minimum essential levels of each of the rights, 
are not alleviated by a lack of resources. The General Comment lists 
deprivation of essential primary health care among a substantial portion of 
the population as one of the grounds for a fundamental 

Moreover, lack of resources was not the primary reason that the South 
African government failed to make a serious effort to respond to the health 
needs of the black majority. The health sector afforded a standard of 
health care for the minority white population comparable to many devel- 
oped European countries, including high technology interventions. Apart- 
heid policy mandated an intentional maldistribution of resources to the 
benefit of the white population. The priorities of the Ministry of Health 
also encouraged its staff to ignore serious health problems if they did not 
affect whites. 

1. Failure to respond to serious health problems 

"The apartheid government.. .failed to give appropriate attention to 
combating preventable diseases, particularly those that affected the 

I I? 
black population." 
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Until 1968, all cases of kwashiorkor had to be notified to thy 
government. Presumably since it struck seven whites and almost 
1 1,000 non-whites in 1967, the government deemed it a useless waste 
of money to keep track of cases. According to an article published 11i 

1981, "[a] spokesman for the Department of Health rationalized thc 
removal of kwashiorkor from the list of notifiable diseases by statin!? 
that 'notification was far too time consuming," "figures too inaccri- 
rate," and that a "general idea" of the prevalence of kwashiorkor hat! 
been gained by that 

In 1978 at a conference convened by the New York Academy ol' 
Sciences, the presentation of research of two South African research- 
ers linking asbestos-related diseases to workers in asbestos rnincs 
was "suppressed" by the Medical Research Council of South Africa. 
The instruction to withdraw the paper was allegedly issued "at the 
request of the asbestos mining companies in the Northern Cape whc: 
wanted to prevent evidence of a link between blue asbestos and can- 
cer being discl~sed."l '~ 

Disease patterns reflect major differences in access to health care 
and socio-economic conditions. "Amongst Africans and colorecls, 
diseases of the respiratory system such as tuberculosis, pneumonia. 
enteritis and other diarrheal diseases as well as hypertension are ma 
jor causes of death. The health system was, however, geared to- 
wards the disease patterns of whites who, for example, had highe: 

I 34 
levels of ischaemic heart disease." 

Racially directed allocation of public money for health care 

In one year R400 million was allocated to the Pretoria academic hos-. 
pita1 (primarily white), while R15 million was allocated to the Medic;~l 
University of South Africa (MEDUNSA- primarily black)''' 

Per capita expenditures on health care for white South kxfricans were 
four times greater than the expenditures for Africans. 

The per capita expenditures on health care in the Homelands in 1983- 
84 ranged from K l 6  to K45. In the Provinces the expenditurcs l l ) ~ '  
curative care ranged frorn Ii79 to I l l  27 per capita. "Only 12 percent 
of public health expenditures went to the homelands where perhaps 

13'1 
40 percent of the population lived." 
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. The government paid the Smith Mitchell organization (now called Life 
Care), a private organization that provides custodial care for the chronic 
mentally ill and mentally handiapped, three times more for white pa- 
tients than for black patients. . Homeland hospitals received approximately half the funding that pro- 
vincial hospitals of the same size received. Infrastnicture support 

I41 
was erratic. . As of 1383, high technology tertiary care comprised 97 percent of the 
health budget, while most o f the  population was not receiving ad- 

I42 
equate primary health care. 

The Separate Amenities Act required separate hospital accomrnoda- 
tions for different racial groups Under the Act, a quota of approxi- 
mately 5 percent of beds in designated white facilities could be used 

I43 
for patients of another racial group. 

Until the early 1970s the government was not even authorized to pro- 
vide psychiatric services anywhere but in hospitals. To some extent, 
the government got around this restriction by funding NGOs for corn- 
munity services, but this money went overwhelmingly to services for 

144 
whites. 

3. Failure to provide basic health services 

Black "[platients died because they were not given timely treatment 
which the could have received had they been from a different race 
group." 

1 4 2  

There was a shortage of doctors In the homelands. Thc Department 
of Health provided no incentives for South African doctors to prac- 
tice in rural areas where the quality of life was poorer than that in the 

146 
cities. 

Doctors from other countries were willing to work in the rural areas 
of South Africa, but the South African Medical and Dental Council 
had difficult and inconsistent procedures for registering fo:%ign doc- 
tors that limited their ability to provide medical assistance. 

Accessibility to private general practitioners for black workers is lim- 
ited due to the high cost of care, "physical geographic separation (since 
the general practitioner's [officr:~] are often located in the better parts 
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of town), and social and cultural (language) barriers (as 80 percent of 
a11 doctors are white, while 70xpercent of the population is African)"-- 

14 
[according to 1983 figures]. 

The government provided no incentive for general practitioners lo 

immunize children. As aresult there was high morbidity and rnor ta l~!~  
from preventable illnesses like the measles, particularly among poor, 

14') 
black children. 

4. Failure to respect women's reproductive rights 

The Convention on the Elimination of All Forms of Discrimination 
Against WomenlX'condemns discrimination against women in all its forms 
and requires governments to establish legal protection of the rights of 
women on an equal basis with men. Article 12 applies these principles to 
the field of health care, including access to health services and those re- 
lated to family planning. It specifies that States Parties ensure appropri- 
ate services in connection with pregnancy, confinement and the post-natal 
period, including granting free services where necessary. 

The violations noted below go beyond the failure of the South African 
government to respect women's reproductive rights and are indicativt: of 
the lack of willingness to respect women's basic human dignity, particu- 
larly non-white women. The threat of reprisals, unless non-whites ac- 
cepted family planning measures, was part and parcel of the apartticid 
system's efforts to reduce the size of the black population in relation to the 
number of whites. Both the Women's Convention and the Internatiot~al 
Covenant on Economic, Social and Cultural Rights contain provisions to 
require paid maternity leave for women workers and protection of their 
jobs while they are on maternity leave.15' 

"Midwifery patients ... were often discharged immediately after birth, 
day and night, to wait for the next bus home" because of bed sh01.t- 

IS? 
ages. 

In some clinics large groups of black women were subjected to vaP- 
nal examinations in full view of each other. This was validated by a 
practitioner in 1982, who stated: "there was nothing wrong with this 
behavior since these women were not upset as they were 'black' and 

153 

that '~latives' were more communal and don't mind.. ." 

Until the early 1970s public sector black nurses could only be hired as 
temporary employees, and thus had no maternity leave, so they had to 
resign from their posts and reapply after they gave birth."' . "As late as the early 1990s, no female public servants were entitled to 
paid maternity leave and they had to prove marriage. Even to date 
paid maternity leave (84 days) is granted" only for the first two preg- 

175 
nanc ie~  or adoptions. . Black women were injected with the controversial contraceptive Depo 
Provera, often without their consent, counseling, or being given an- 
other birth control option. White women weren't even told about 

I56 
Depo Provera. Factories coerced black women to be injected. 

"Much of the so-called family planning services of [the Department 
of Health] were directed at controlling the size of the black popula- 
tion. In 1981, the Director-General of this department warned that 
sterilization and abortion might have to be made compulsory unless 
'certain ethnic' groups accepted family planning measures. While 
fortunately this was not enforced, this laid the foundation for the 

I57 
Department's approach to family planning." 
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Sector Analyses 

A. The Role of Professional 
Health Organizations 

During the long decades of apartheid, and in the century or more of 
essentially colonial and racist governance that preceded it, many organi- 
zations, groups and individuals contributed to the massive violations of 
human rights in the health sector. Chief among these, of course, were the 
successive Departments of Health (later, ominously, renamed the Depart- 
ment of Health and Population Control) as the authors of the policies and 
regulations that legalized and furthered rigid segregation, gross inequity 
and neglect, and pervasive racial discrimination in every aspect of the 
provision of health services. 

A wide variety of health professional organizations served as will- 
ing-even eager-handmaidens to these efforts, by actively defending 
the apartheid social order and its structures and policies in the health sec- 
tor, ignoring or denying its consequences to the health of subject popula- 
tions and refusing to acknowledge, until far too late in the day, its violations 
of fundamental principles of medical ethics and human rights. On an indi- 
vidual level, a cumulative total of hundreds of thousands of physicians, 
dentists, nurses, psychologists and other health workers in both the private 
and public sectors, in varying degrees, supported apartheid health care or 
acceded to it without complaint, maintained segregated offices, delivered 
racially inequitable care, and in numerous instances were directly complicit 
in human rights and medical ethics violations that resulted in injury and 
death. A subset of this number-some of the district surgeons responsible 
for the care of prisoners and detainees-acted as co-conspirators with 
Security police in torture, denial or neglect of even minimal medical care, 
violation of physician-patient confidentiality, falsification of records and 
other abuses. 

In sum, apartheid support and racist ideologies and practices were 
Pervasive in the health professions and their professional organizations, a 

indication of the ease with which the basic commitments of 
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medicine and its allied professions can be co-opted by political ideology. 
By no means, however, was this surrender total. 

Any analysis must also recognize that there were thousands of physl- 
cians and other health workers who openly and persistently opposed apart- 
heid and its health practices, often at great personal risk, and formed 
professional organizations that actively conducted the struggle on both t h L x  

national and international levels. 

1. The Medical Association of South Africa 

The Medical Association of South Africa (MASA) is the nationill 
organization of physicians in South Africa, representing well over 10,000 
doctors. MASA's decades of compliance with-and often active support 
of-apartheid's human rights violations are well documented in detail in ;I 

multitude of formal subn~issions to the TRC, most notably and extensively 
that of the Health and Human Rights Project, Profe,ssior~ul Accounttrbil- 
ity in South Afi-icu, I and, in fairness, by the candid release of numerous 
and sometimes damning internal documents and records in MASA's owl1 
~ubmiss ion .~  

There is no need here to repeat that history, so amply documented 
from so many sources. A brief summary analysis of its major feature5 
might be presented as follows: 

MASA never opposed, nor acknowledged, the health consequences 
of the Group Areas Act, the forced relocation of millions of people of 

color, and the life-threatening conditions and lack of health care in the 
resulting "homelands;" 

MASA consistently ignored the disastrous health consequences of 
virtually all other apartheid policies; 

MASA published pseudoscientific racist articles in its journal and never 
questioned the false biological and social premises underlyin," 
apartheid's racial policies and legislation; 

For most of its existence, until 1989, MASA did not oppose racial 
segregation and, more recently, attempted to justify it by suggestirlg 
that "separate but equal" was a satisfactory policy; 

MASA cooperated actively with the apartheid Depart~llent of Health, 
bestowed honors on senior apartheid leaders, and developed a culturt: 
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of being entirely comfortable with repressive and discriminatory 
policies; . In the Biko case, MASA effectively supported the decision of the 
preliminary inquiry that absolved the physicians of any misconduct, 
accepted and supported the same ruling by the full South African 
Medical and Dental Council, argued against any re-opening of the 
case, attacked criticisms of these decisions as "political,': and sup- 
pressed the publication of dissenting articles and letters (including many 

3 
from its own members) in its journal; 

MASA refused to acknowledge or investigate the many subsequent 
and massively reported instances of torture, police brutality and other 
abuses of detainees, including those cases in  which the participation 
of district surgeons in assistance, cover-up or neglect was reported, 
and refused to support district surgeons like Wendy Orr who brought 
detention abuses to light. 

In 1983, a MASA Ad Hoc Committee of Enquiry into the medical 
care of prisoners and detainees noting evidence of "physical as well 
as psychological coercion," asserted that it had not been able to es- 
tablish conclusively the truth of many of the allegations, admitted that 
"there have been cases of serious maltreatment of detainees ... that 
may have extremely serious and possibly permanent effects on (their) 
physical and mental healthtw4 and proposed rigorous standards for the 
prevention of torture and the independence of district surgeons-and 
then suggested that all this be overseen by committees jointly ap- 
pointed by MASA and the government responsible for the violations; 

Especially in the 1980s, MASA ignored the litany of deaths in deten- 
tion and unquestioningly accepted the assurances of government offi- 
cials that there were no human rights violations, despite evidence of 
abandonment of ethical responsibilities at every level from physical 
examination through diagnosis and treatment, to autopsy reporting, 
and including violations of confidentiality and physician identification 
of patients with gunshot wounds; 

Instead, MASA actively attacked those of its members who protested 
these policies, collected and published systematic evidence of abuses. 
or sought court interdiction to prevent them, and vehemently opposed 
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or dismissed the efforts of NAMDA and other anti-apartherd healtlr 
organizations, both domestic and international; 

During much of the 1980s, at least, MASA's ruling body, the Feder,!? 
Council, was effectively controlled in turn by physic~an-niernber-s ol 
the Broederbond, and on occasion the Council published blatantly po- 
litical statements describing townbhip violence as a "Soviet-inspired 
assault on South Africa" and "a Marxist-Leninist-inspired effort ro 
bring political change by overthrowing the present South African go\ - 
ernment by any means." This faithfully echoed the rationale offercif 
by the apartheid government: that a "total onslaught" justified the State 
of Emergency and all its attendant repressions. 

No brief summary of this sort can adequately represent the thousanti\ 
of pages of testimony about MASA's role that have been submitted to 1111; 

TRC. Taken as a whole, they describe, for a significant majority of South 
Africa's white physicians and the professional organization that r e p -  
sented them, the effective abandonment of fundamental medical ethic5 
and human rights commitments in defense of a political ideology and milin- 
tenance of a racist status quo. This history is hardly unique to South At- 
rica; to a significant degree, it reprises the behavior of much of the medical 
profession and its organizations in Nazi Germany, the Soviet Union, anil 
other totalitarian states in this century. The facility with which such con)- 
mitments can be undermined, and the frequency with which this has oc- 
curred even after the Nurernberg trials and the formal adoption vi' 
international instruments defining the human rights obligations of health 
professionals, should be matters of grave concern. 

Starting in about 1989, MASA started taking a very different posturc' 
than the one i t  had adopted in the past. It adopted the World Medic'il 
Association policy on hunger strrkers, issued a statement deploring dett.11- 
t ~ o n  without trial, and called for a non-discriminatory society and the enil 
of apartheid. 

In its submission to the TIIC, MASA highlighted these changes, con- 
tending that it has "assumed a role in social responribility," begun to ''dc>- 
velop a human rights initiative which has had a number of worth!' 
successes," re-examined its principles and established a "law and ethics 
tcam" to offer practical assistance to doctors "faced with hurnan rights 
dilemmas." 

The centerpiece of the "new" hfASA was ~ t s  June 1995 public 
"apology" for its failure to oppose apartheid policies. It stated: 

MASA has never enibmced a race-baseci policy and 
its membership has always been open to all, irrespec- 
tive of race, color or creed. Howcvcr, [he Associatioli 
was perceived both at home and abroad, as an essen- 
tially white organization and a captive of the political 
[status quo]. In this respect, MASA remained silent 
about race-based public policies affecting the medical 
profession, the restriction of medical school admissions 
on race, segregation of hospitals and other health fa- 
zilities, the maintenance of separate waiting rooms by 
members of the profession, the involvement of medi- 
cal doctors in the treatment of prisoners and detain- 
ees, and there are others. Furthermore, the Associa- 
tion was perceived as, and probably was, insensitive 
and indifferent lo the lot of its black members such as 
when branch meetings were scheduled at venues 
where they were legally barred. In the spirit of na- 
tional reconciliation and to the extent that through these 
and possibly other acts of otnission or commission, the 
Association may have caused offence or hurt to per- 
sons within and outside of the medical fraternity, MASA 
offers an unreserved apology. We are confident that 
our commitment to the MASA credo and the code of 
conduct will ensure that we can more explicitly and 
pro-actively address similar rnatters in future. This 
statement is a statement of intent and prornise and we 
hope it will stand as a beacon of the completion of our 
transition.' 

This formal apology was promptly questioned by critics as a 
Self-declared and collective blanket il~nnesty, when many individual doc- 
tors had not disclosed their own involvement in  human rights violations. In 
this view, the apology was ;1 suspect ;md superficiill transformation; it 
'm~licitly attempted to close the books on the past, ;u1d specifically to 
~bvia te  the need for ongoing, c:lse-by-case investigation to achieve pro- 
fessional accountability for the physici;,ns involved, through active 
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participation, collusion, neglect or denial, in the tens of thousands 0 1  

documented cases of torture and other gross violations reported to thc' 
TRC. Other critics called attention to MASA's long acceptance of the 
"lesser" crimes of the apartheid medical establishment, such as the harshly 
restrictive and humiliating conditions of undergraduate and graduate medical 
training for non-whites. 

The submission made by MASA to the Truth and Reconciliation Com- 
mission mirrors the apology; it is a mixture of forthright admissions and 
concessions on specific points of previously denied (but now documented) 
internal decisions and statements, on one hand, but half-truths, disingenu 
ous and misleading qualifiers, euphemisms, internal contradictions and vaguc 
promises, on the other. In these respects it reflects the organization's 
slow and grudging movement from a sordid human rights past toward alr 
accommodation with the commitments of post-apartheid South Africa. 

For example, in its introductory account of what it calls MASA's "hu- 
man rights development," the submission concedes that from its inceptioli 
in 1927, "MASA was relatively silent on human rights initiatives and was 
part of the apartheid system," but adds that this was true only "until 197 I' 
(the year in which Steve Biko died)." In fact, MASA did not declare i t \  
unqualified opposition to apartheid medicine and apartheid itself until 1980, 
and was a systematic and unwavering supporter of apartheid abuscs 
throughout most of the intervening years. During this 1927-81 phase, thi. 
submission states, "there were one or two minor incidents of conflict with 
other medical associations at the World Medical Association ..." Theac 
"minor conflicts" include, among others, MASA's expulsion from the Corn-- 
monwealth Medical Association and its effective expulsion (disguised ;I , - :  

a voliintary resignation] from the World Medical Association in responsc 
to protests from outraged medical societies in many other nations. 

In the next phase of its "human rights development," the written sub- 
mission suggests that from 1982-88 "MASA actively began to address its 
human rights role" and then adds, without apparent irony, that "the periocl 
started with justification and defense of apartheid medicine." It goes on ti)  

claim that "MASA began a series of human rights initiatives surrounding 
children in detention and the care of prisoners and detainees, but these 
initiatives were not successful." In fact, as its own documentation and the 
TRC submissions of other organizations make clear, during this periocl 
MASA never opposed the detention without trial, interrogation and 

imprisonment of children-as many as 30,000 children, by reliable 
estimate~-b~t rather proposed terms and conditions to make such incar- 
ceration "acceptable." Similarly, its only active intervention regarding the 

care of adult prisoners and detainees was to negotiate a deal with 
the apartheid government under which a panel of volunteer MASA mem- 
bers, subject to screening and approval by security forces, would be avail- 
able to such prisoners for "second opinions" on their medical problems, i f  
prisoners requested their help and could afford to pay their fees. 

Some of these issues are discussed in the final sections of MASKs 
formal submission to the TRC. These sections, particularly the one en- 
titled "understanding the context," include much more detailed and spe- 
cific admissions of culpability than does the brief "MASA Apology" 
mentioned above. 

Most notably, the submission refers to attempts to change the struc- 
ture of MASA's membership and governance by merger with "other doc- 
tor organizationsn-its progressive opponents of the past. It calls for general 
human rights training within medical ethics education, special human rights 
training for district surgeons and forensic pathologists, and formation of a 
health and human rights organization to "provide a mechanism by which 
investigations into human rights violations may be conducted." These 
commitments were accompanied by publication of previously suppressed 
letters concerning MASA's behavior in the case of the Biko doctors in the 
June 1997 issue of its journal, the Soirth Africcin Mrclical Journnl. 

In our view, these are important initiatives and can be seen as hopeti11 
signs of a new commitment to human rights. Paramount among them is 
the reported effort to form what would be in effect a truly new profes- 
sional organization, combining MASA with thc Progressive Doctors Group 
On terms that might, for the first time, give the interests of South Africa's 
majority population a dominant voice in the organization's leadership and 
Policies. Of necessity, however, these are "top-down" initiatives. Any lasting 
transformation also requires "bottom-up" change-that is, the full 
acknowledgement of past error (and, where it has occurrcd, individual 
Involvement in violations) by all of South Africa's physicians, and the true 
lnCor~oration of a human rights ethic into their daily practices. 

At the same time, the leadership from the past must demonstrate it? 
'Ommitment over and over again not simply through statements of intent, 
but through action. The June issue of the South Afiicatl Medicill 
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.loun~ul editorialized that, "[aln examination of medicine in our counrl-\, 
suggests that racism, which has pervaded every aspect of our society. I, 
the underlying cause that has resulted in the gross violations for which \I c 
bear collective responsibility."" MASA states that it wants to cleanse t l ~ i r  

racism. I t  has taken some steps in that direction. It  must take marl.,, 
more. 

2. 'I'he National Medical and Dental Association 

The history of the National Medical and Dental Association (N&MD;"ti 
is testimony to the fact that compliance and colnplicity with apartheid ali!l 

apartheid medicine did not uniformly characterize South Africa's i)hy\i- 
cians.'Among their number were more than a thousand Inen and wonlcir 
o f  all racial groups who were willing to act openly and vehemently !<, 

oppose the abuses, and ethical and human rights violations of the apai i -  

heid system: to document its effects; and to campaign on both nation;il 
and international levels for change. (There were undoubtedly thousands 
more who shared this opposition. Many elected to emigrate; others were 
silent or merely financial supporters rather than formal organization melli- 
bers.) In the process, they created an alternative to MASA-a profi>i- 
sional organization that viewed apartheid medicine as intrinsically unethic;!]. 
acted on that principle, and demanded professional accountability. 

They did so at substantial risk. Members were harassed and sollii-- 
t i~ucs  arrested and detained without trial by security police. The homes 1.1' 

some NAMDA leaders were bombed, and many others received dca;il 
threats. NAMDA offices were raided, probably by security police, : l ~ i J  

computer files and other documents were stolen. Members were efl'cc- 
tively barred from employment in the health system's public sector, whi~.il 
was controlled by the government. And, horn its inception, NAMDA L I , ~ ~ Y  

systematically criticized and vehemently denounced by MASA, its dcnl;il 
counterpart, DASA (the Dental Association of South Africa), by thcjr 
respective journals, and by the government. Many medical student rneln- 
bers had to flee into exile to avoid imprisonment. 

NAMDA was forn~ed by 52 physicians in December 1982, in concert 
with the creation of the Health Workers Association, which enlisted no!l- 
physician health workers in the same cause. During the ensuing dccadc 
worked closely with its professional and lay counterparts, including thi: 

-- 
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organization for Appropriate Social Services for South Africa (OASSSA), 
the Detainees' Parents Support Committee, the South African Council of 
churches, and a number of local ad hoc medical and dental cornmittces, 
~ l t h o u g h  its base was strongest at academic medical centers, NAMI)&~ 
membership included doctors and dentists in private practice arid in both 
urban and rural areas. 

From 1982 to 1992, when it merged with other progressive orgiiniza- 
tions to form the South African Health and Social Services Organization 
(SAHSSO), NAMDA conducted seven major programs: 

Care of former political prisoners and detainees and their families. 
Jointly with OASSSA and the Detainees' Parents Support Commit- 
tee, NAMDA established clinics for the physical and psychological 
examination of released detainees who had suffered trauma, and ar- 
ranged for follow-up medical and psychological care and counscling. 

Provision of emergency medical care for victims of state violence. 
NAMDA sent doctors into townships after police assaults 011 peace- 
ful demonstrators, since victims (often with gunshot wounds) were 
either blocked tiom access to hospitals or feared arrest if they were 
seen there. Doctors treated such patients in churches and other safe 
facilities. When this program was systematically hampered by police 
harassment of the physicians, NAMDA helped to form a National 
Emergency Services Groups Network, at seven regional bases across 
South Africa, to train local community residents as community health 
workers. Training committees of doctors, psychologists, and nurses 
provided materials and instruction in basic trauma and psycho-sup- 
portive first aid. 

Documentation of the standardized interviews with recently released 
detainees. NAMDA ~rovided  evidence that shocking percentages- 
from 75 to 96 percent-had been beaten, tortured with electrical 
shocks, subjected to partial suffocation, burned with acid, held in soli- 
tary confinement for long periods, or subjected to other abuses undcr 
detention. More than half of the respondents had never been seen by 
a district surgeon; of those who were, more than 65 percent believed 
the medical history and physical examination to be inadeq~late. The 
NAMDA survey, widely reported though denied official publication in 
South Africa, provided some of the strongest evidence to relbte gov- 
ernment denials of abuse. 
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Conduct of a national campaign to expose the effects of apartheid oil 

health. NAMDA campaigned to end the segregation of hospitals I?.,: 
race, to open all hospital facilities to all races, and to achieve de fact,) 
integration of in-patient facilities. 

Research and initiatives on health policy. NAMDA prepared and 11\11> 
licizcd detailed policy papers on a national health system for S o ~ i r ; ~  
Africa, health care financing, and medical education. 

International campaigns. These were among the most important allti 
effective of the organization's initiatives. NAhllDA members pub- 
lished papers on the health effects of apartheid medicine, detentioii 
and other abuses in medical journals in the United States, the Unitcc.1 
Kingdom, the Scandinavian countries and elsewhere. The 01-ganiz,\- 
tion established contact with human rights organizations in the U.S., 
Europe and the Third World, and cooperated in the formation of  

NAMDA support organizations in those countries. 

NAMDA officers and members made international speaking to111.s 
(when they were able to obtain permits to travel outside South Af- 
rica). Directly and indirectly, NAMDA made repeated and effective 
appeals to international and national professional medical associatio!~~ 
to exclude MASA and sirnilar South African professional organi;.<l- 
tions from participation. To deepen the international pressure that n a s  

being applied to South Africa, NAMDA called for an academic boy- 
cott to limit outside professional contact and visits to MASA, I>AS .\, 
Sou t l~  African government agencies and academic centers that xu[ ) -  

ported apartheid. As a corollary, NAMDA engaged internatio~!~tl 
agencies to provide support to enable black South Africans to reccii.e 
health professional training abroad. 

Special programs. NAMDA physicians served as volunteer obsei-v- 
ers a t  post-mortem examinations of victims of apartheid state via- 

lence, provided funds for the funerals of such victims, assisted tl-xle 
unions with health and safety programs, and, later, assisted with 111s 
health needs of returning South African exiles. 

In Inany of these respects, NAMDA was thus a diametrically 01,- 
posed image of MASA, and a signal that even under the most oppress1.4t: 
conditions there will be physicians who recognize social responsibilities 
and struggle to maintain ethical and human rights standards. 
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In 1992, NAMDA merged with other progressive org;lnizations to 

form the South African Health and Social Services Organization 
(sAHSSO). Following the elections in 1994, many NAMDA leaders and 
members assumed senior positions in government service. A core group 
of former NAMDA doctors rallying around the unlbr-ella of the Progres- 
sive Doctors' Group began discussions with MASA in 1995 about form- 
ing a united medical association and agreed to rnerge in October 1997. 
The future of the South African medical profession's commitment to hu- 
man rights may well depend on the success of the for~iier NAMDA mern- 
hers in influencing both the governance and the values of MASA ~nembers. 
The veterans of NAMDA's decade of work should be an important re- 
source for the ongoing restructuring of South Africa's health care systeln, 
for provision of' medical care to address the continuing physical and emo- 
tional needs of former detainees, and for the accomplishment of ethical 
and human rights training for the entire health work force. 

3. Psychology 

The profession of psychology in South Africa promulgated and rein- 
forced many of the racist ideas underlying a p a r t h ~ i d . ~  By the 1920s, 
theories of black inferiority were becoming part of the "scholarship" of 
psychology in South Africa. Psychologists proposed legislation to limit job 
opportunities for blacks and severely penalize sexual relationships between 
the races. This tradition continued throughout most of the 20th century: 
theories of black inferiority flourished while little attention Wils paid to I l c  
problems of the effects of racism and oppression on the black ruajority in 
the country. 

One of the profession's architects was Dr. Hendrik F. Verwoed, a 
professor of psychology :a Stellenbosch, who later became prime minis- 
ter. Verwoed embraced psychiatric genetics, which theorized that hl~icks 
are genetically inferior and suitable only for manual labor. He saw the 

C ~ L  s were permitted to ilnprove future of South Africa at great risk if bl, .k 
(heirskills and draw better wages. As the profession of psychology evolved. 
additional theories of black inferiority cmerged. When he became prime 
minister, leading psychologists approached him to extend the Group 
Act ban meetings between bliicks and whites. 
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The behavior of professional associations reflected this stance. l i i  

1957, a black person applied for membership in the South African Ps) 
chological Association. fueling a debate that lasted for years. In IS)(>?. 
blacks were finally admitted to the Association, which in turned triggcr~.~! 
;I walkout by whites who forlned the explicitly pro-apartheid Psychologl 
cal lustitute of South Africa. The two organizations finally merged r r :  
1083 to form the Psychological Association of South Africa (PASA), whii 11 
had no r;~cially exclusive clauses. 1-lowever, as the Health and Hurna~i 
Rights Project points out, this merger did not amount to a political statc 
rnent against apartheid and did not end control by conservative fol-cc... 
within the profession." On the contrary, race-based psychological the(. 
ries remained tolerated and even encouraged within the Association. PAS:\ 
did not take pos i t io~~s  against apartheid, or even against pervasive use i * T  
torture. 

Despite this stance by the institutions of the profession, psycholoy!, 
like the other health professions, also included those who sought to fiy!;t 

,I service work.- :tpa~-theid. Some of these individuals joined with other soci. I 
er-.; to form the progressive 01-ganization of Appropriate Social Service*.> 
in South Africa (OASSSA). In 1987, the Institute for Clinical Psyctl<!i- 
ogy ciilled for removal of apartheid structures, an end to indefinite detcw 
tion without trial and solitary confinement, unconditional cessation of (!is 

dckention of children, the reinstatement of freedom of speech and I!*- 

!nova1 of restrictions on the media, and the lifting of the state of em!:!.- 
gcncy. 

Individual psychologists played an important role in human rights abu><.s 
uncler apartheid, particularly in the prisons. Some psychologists becal!*c 
agents of the security forces by seeking information from political pri,\oil- 
crs ;ind detainees. Others participated in tor-ture. 

When apartheid ended, the Psychological Association of South r l f -  

l-ic;~ dis\olvetl, and a non-discrill-lin~~tory organization, the Psycl~olog~t ~1 
Society uf Soutt~ Africa, now represents psychologists il ;  South i?sfl.r.,.l 
'i'hc society is still dominated by the 85-90 percent of members who 
i~hi( i . .  Of the few black psychologists in the profession, only ;L h;liidi'ul 
sl)cak At'rican languages. 

Wirh the end of apartheid, there is an enorlnous need for skilled 1:'"- 
f'essionals who can help people cope with traunla or.pc>st--traumatic strt.\i. 
But  pxychi,logy has rernained focuse(i as :in :icaclen~ic field with li t l ic '  

attention to the nwds of the population as a whole. Efforts arc under\v'l>' 
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to organize black psychologi\ts and to encourage them to be responsive to 
the of South Africans. 

The apartheid state went to great lengths to maintain segregation within 
the nursing profession. Laws enacted in 1957 and 1978 kept black 
nurses off the boards of the South African Nursing Association and the 
South African Nursing Council. Later, black nurses were excluded from 
the South African Nursing Association entirely. Registers segregated by 
race perpetuated separate and unequal professional standards. By 1973, 
the International Council of Nurses sanctioned the South African 01-gani- 
zation for its racist composition and policies. 

Black nurses were especially ill-treated. Their education was inferior 
to that of white nurses, as they were forced to train in badly equipped 
hospitals and, later, nursing colleges. Their schools had far more li~llited 
resources than those of their white counterparts. Inferior education was 
matched by extraordinarily difficult working conditions, characterized by 
long hours, jobs at locations far from their homes, and degrading treat- 
ment by white superiors. They were routinely deprived of their dignity on 
the job. For example, no black nurse could supervise a more junior and 
less experienced white nurse. Black nurses on white wards were often 
relegated to menial tasks like emptying bedpans or serving tea. One re- 
sult of these policies was to put patient health at risk, since the skills of 
black nurses were ignored even when they were essential for the well- 
being of patients. The black nurse was trained, most ot' all, to play a 
subservient role. Those who dared to speak out were labeled as trc~uble- 
makers, dissidents, or even enemies of the state. 

Nursing, however, was one of the first of the he~lltti professions to 
make acommitment to end discrimin;ition within the profession. In 1978, 
the South African Nursing Association sought to end the policy allowing 
Only whites to be represented on the Nursing Co~lncil. Still, its commit- 
ment to an anti-apartheid stance w~is  not thoi-oughgoirtg: when, in 1985, 

nurses engaged in a strike against ilpi~rtheici ;lnd its denial of equal 
pay and working conditions, the Association condcl~lnetl them for bringing 
the Profession into dislrpute by eng;iging in :I prohibited strike. 

Beginning in 1992, nursing organi;.ations workcd towitrd unifying the 
Profession under principles of non-discrim~nation, finally resulting 111 the 

I 



74 Human Rights and Health -- 

establishment of the Democratic Nursing Organization of South Afric;, 
(DENOSA) in 1995, which replaced the South African Nursing Associ;~.. 
tion and associations from the homelands. The formation of the DENOSiZ 
is an important step toward the development of a culture of human right, 
among nursing professionals and a means of assuring that human right\ 
are sustained in South Africa's health care system. 

The challenges facing the nursing profession are daunting. Trainin:: 
institutions still tend to be separated: while formerly white institutions ha\ r x  

brought black students in, formerly black institutions have remained largcly 
black, principally as a result of their location in former homelands, poor 
infrastructure, and lack of adequate housing. The nurses' strike of 1905 
illustrates the proble~ns on the ground. It concerned working conditio~i\ 
including patient load (including as many as three patients to a bed), inad- 
equate facilities, and a shortage of supplies. 

B. Health Professional Regulatory Bodies 

Under apartheid, the South African Medical and Dental Council!! 
(SAMDC) and the regulatory bodies of other health professions reinforced 
the institutions of apartheid and abdicated responsibility for disciplining 
health practitioners for human rights violations. Submissions to the health 
sector hearings of the Trcth and Reconciliation Commission and our o w n  
interviews demonstrate the existence of a disciplinary apparatus r h ~ t  
bhielded individuals from accountability for human rights violations thcy 
committed. These violations included deprivation of medical care to indi- 
viduals in detention, breach of confidentiality for political reasons, raci,~l 
discrimination in health services, and filing of false or incomplete reports 
of illjuries or torture of detainees. 

Since apartheid ended, the Interim Councils have not taken steps th:rt 
demonstrate their capacity to protect human rights against violations hy  
health professionals within their jurisdiction. We believe that current pru- 
posils for changes do not go nearly far enough in restructuring the disci- 
plinary process to vigorously protect hurnan rights in the health sector. 
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1. The Medical and Dental Council 

(a) The Council and apartheid 

The  South  African Medical  and Dental  Counci l  is the  
quasi-governmental professional organization charged, among other re- 
sponsibilities, with investigating alleged breaches of medical .ethics, in- 
cluding neglect or abandonment of medical responsibilities, falsification of 

records, violations of confidentiality, and other violations." It also 
advises the government on certain health policy questions, licenses physi- 
cians and makes recon~mendations on medical education. Its more re- 
cent successor, the Interim National Medical and Dental Council [Interim 
Council] has the same responsibilities and is essentially the same organi- 
zation, now incorporating representatives from the forn~er  puppet govern- 
ment homelands of Ciskei and Transkei. Much of its senior staff is 
unchanged; its Registrar, Mr. N.  M. Prinsloo, submitted both written and 
oral testimony to the TRC. 

Under the apartheid regime, the Council not only failed to address 
human rights abuses committed by health professionals, but by both acts 
of commission and by silence and inaction, it in effect encouraged such 
violations. Its submission to the TRC, in our view, constituted an appall- 
ing defense of the old SAMDC's dismal failures to require professional 
accountability for violations, and its repeated demonstrations of support 
for the apartheid regime without regard for fundamental medical ethics. 

TheCouncil's submission to the Truth and Reconciliation Commission 
acknowledges that the Council was part of the apparatus of apartheid in 
the sense that those who were members of the Council occupied leader- 
ship positions in government and apartheid society and believed in and 
Sought to implement the pollcies of apartheid. As the Interim Council's 
Submission to the TRC states: 

. . .the SAMDC functioned in a society of which virtu- 
ally every member of the politically-dominant class was 
steeped in doctrine and propaganda. The SAMDC 
did not act the way i t  did because of direct state in- 
volvement, since governmentally appointed members 
were in the distinct minority. The Council acted as i t  
did because of the milieu in which it functioned. 
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The Council never saw a conflict between the goals and policies 
the apartheid regime and the imptmtives of medical ethics ant1 huni;:;) 
rights. Fc~r exalnple. in many cases, notwithstanding the principle of coil 
fidcntii~lity between physicians and patients, the Council ~ldopted a pot.r - 
tion that alleged "tcr-rorists" who sought urgent trentrnent shorild be repon~\.,l 
by providers to the police." Similarly, it refused to take a positiotr 
whether people who received gunshot wounds should be reported to  ti;^ 

police."' The Council took no action on the operation of separate rnctis-- 
cal facilities segregated by race or the Separate University Education hill, 
which separated niedical schools by race, and ackllowledges cven I ) (  ;i, 

that no consideratioti of the human rights violations manifested by sui il 
policies was ever given.I5 It was not until 1989 that the Council exb>n 

"disapproved" of the practice of refusing to treat persons of a particul;ir 
r a c e . ' B u t  cven then i t  took no further action. It took until I997 ro 

"disapprove" of separate waiting rooms. 

The Council's descriptiorls of actions in 1980 and 1985 to "convey i i y  

concern" to the Minister of Health over "apparent deficiencics" in 1 1 1 ~  

treatment of prisoners and detainees, and the litter submission of a Coii11- 

cil document asking the Minister of Health to "ensure the standardizat~on 
of care" for prisoners and detainees. contain no mention of the effecti ,,e 
failure of these efforts, and no indication of any Council efforts at fc~Ilo\v- 
Ul'. 

The Interim Council's discussion of the casc of the doctors impIic:itt.d 
in the death of Steve Biko is particularly disturbing. The details of ! i i ~  
abuse, mcdical neglect, lies and mistreatment that resulted in Steve Biho".; 
death are well known and need no repetition here. The account suhmiticd 
by Mr. Prinsloo tnade no mention of them, nor of the behaviors of IIi..;. 
Lang and 'Tucker, nor offered details of the discussions of the case hy !lrc 
Council's Committee of Preliminary Inquiry, which clcarcd the pI1ysicr;iili 
of any wrongdoing, or by the full Cciuncil, which ratified that decisioll. 
Mrhen ii second inquiry, 01-dered by the Supren~e Court, wiis hcltl el?!lt 
years after Mr. Biko's death, Ilr. Lang was found guilty of "in>l>rolsCr 
conduct" anti Ilr. Tucker of "disgr;lccful concluct":, thc fortlier was gi\,iSfl 
a reprimand anti the latter a suspendctl sentence, later ~nodified tc, I..'- 
come an order to suspend his liccnsc for a limitcci period of'time. 

Ilespite its notorious h~~ndliny of the cast: o!'1)1-s. L,ang ;~ncl ' ~ L I I : ~ .  <:[. 
the Council has declined to engagc in ;I thorilugll rcvicw of its rtcoiii !I1 

the casc or under apartheid gent:rally. Both in its wrrrtcn suhrnission :l!iJ 
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its oral presentation to the TRC, thc Council has, extraordinarily, ever1 
failed to acknowledge any wrongdoing even in the CiISeS ol'the Biko doc- 
tors. The written submission is a dry and legalistic account of the Bike 
case that carefully avoids its substance. When Mr. Prinsloo was asked by 
TKC commissioncrs to explain how two such different rulings c o ~ l d  stern 
from the same set of facts. he replied vagiiely that there were different 
committee members on the two occasions. This is nothing less than ev;l- 

sion of truth regarding the darkest moment in the profession's histot-y in 
South Africa. Physicians with first-hand kncrwledge of the Council's hnn- 
dling of the Biko case reported to us that at its first formal meeting to 
discuss the charges against the physicians, the Council never dealt with 
the medical record of the physicians' actions but spent the elltire session 
discussing "terrorism," "total onslaught," and othel- aspects of the necd to 
defend apartheid. I '  

The Council's submission to the TRC also refrains from discussing its 
role in the cases of other individual physicians alleged to have committed 
serious human rights violations. Instead it consists mainly of genes a I '  ~zn- 
tions, and even omits discussion of the disposition of complaints against 
physicians concerning such violations as complicity in torture, failure to 
provide medical care to detainees, and obvious breaches of confidential- 
ity. 

The Council also professes ignor-ance. The Council's submission in- 
deed states that "[Tlhe members of the Interim Council who were meni- 
bers of the SAMLlC state that they are unaware of decisions taken by the 

'1 1011 011 SAMDC or its predecessors. ..in order to willfully effect discrimin t ' 
the basis of race, gender, culture, religion or any other consideration ..." 
Of course, the Council had no need to vote to "willfully effect discrimina- 
tlon," since state policy already did that; the ethical failure was the Council's 
refusal to oppose discrimination in health care and to decline to discipline 
physicians who engaged in h~~miin  rights violations. 

In short, the Council has demonstrated a willful failut-e to come to 
terms with its past. Intbrtnation ;~l,out the Council's r-csporlse to corn- 
plaints of discrimini~tion and its coniplicity in humwi rights violations. how- 
ever, is not hard to find in human I-ights rcports and clse~vhere. lJawyel-s 
who represented detainees informed us of numerous instances in which . . 
ph~slclans-usually district surgeotls--covered up the existence of tor- 
tureby the security police or even filed false reports involving the medical 
'Ondition of detainees, hut discipline was imposed by the Council in only a 
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handful of cases. And when discipline was imposed, it was far lightel- 
than the infraction would warrant. A Dr. Niemann, for example,, who 
falsely claimed that a detainee's injuries were the result of smoking, not 
torture, was suspended for only 6 months. Other physicians who were 
alleged to have committed violations appear never to have been investi- 
gated at all even after the cases were brought to the Council's attention.'" 

The violations that warranted investigation fall into many categories. 
Many involved people jailed or imprisoned. The violators include physi- 
cians who filed false reports, covered up assaults by security police ot 
prison officials, refused to provide medical care to detainees or provided 
them with grossly inadequate care, breached confidentiality by providing 
information about intimate medical details to security officials, or exam- 
ined detainees for the purpose of assuring their suitability for torture.'" 
Other human rights violations warranting investigation include turning over 
or reporting individuals wounded in political violence (or in peaceful dem.. 
onstrations, attacked by the sccurity forces) to the police, breaching pa- 
tient confidentiality in political cases, refusing to treat black South Africans 
in need of medical attention, shackling patients to hospital beds, discharg- 
ing individuals who remained in need of hospitalization to the police, and 
denying access by family members to hospitalized patients. 

We are not aware of any plan by the Council to review these pas! 
violations now or in the near future. The sub~nission says that the Interirli 
Council will not grant amnesty "in respect of professional conduct of reg- 
istered health practitioners" but urges "voluntary reporting of instances of' 
questionable conduct" so that these can be "taken into account as a miti- 
gating factor." There is thus no explicit commitment to an ongoing inves- 
tigation of apartheid-era violations, despite the fact that thousands ol' 
submissions to the TRC by victims of abuse have involved district sur- 
geons and other physicians, the vast majority of whom are apparently stiil 
in practice and have neither offered testimony nor been called to account. 
We have been informed by physicians, lawyers, human rights groups and 
others that many of the individuals who are alleged to have committed 
violations still remain in practice and, in a significant number of cases, 
continue employment as district surgeons or hold positions of responsibil- 
ity in universities, government, and elsewhere. 

We have little confidence that the Intcrim Council will have either the 
political will or the investigative resources to carry out its mission, and--- 

Sector Analyses 79 

above all-to function with community participation and statutory public 
oversight, rather than-as in the past-as a mechanism for exclusively 
self-protective professional self-regulation. These questions are critical to 
the goal of securing and maintaining ethical principles, eliminating racism 
and protecting human rights in the health sector. 

(b) Hurnan rights standards for the medical profession 

The Council has promulgated no standards of ethics or human rights 
for physicians and other health professionals to follow. It has no institu- 
tional knowledge of or even concern for human rights. Indeed, it does not 
appear to conceive of itself as having responsibilities in the area of human 
rights. In its disciplinary work, its staff informed us that the Council only 
uses the statutory standard of unprofessional conduct, and it is up to the 
individual investigating committees to decide what that means in a par- 
ticular context. There are no standards for treatment of prisoners, for 
respect for confidentiality, or even for protection against discrimination. 
Indeed, Council staff informed us that it does not discipline a physician or 
other professional within its jurisdiction for engaging in racially discrimina- 
tory conduct. This state of affairs is unacceptable. 

(c) The Council's disciplinary procedures 

As applied to human rights violations, the Council's procedures are 
problematic and appear to serve the interests of doctors who commit vio- 
lations rather that1 the victims of human rights violations. The Council is 
an unwieldy disciplinary body. It is very large, with 53 members, and yet 
has only a skeleton professional staff in the disciplinary section. T h e ~ r  
duties are principally administrative, and not the investigation or prosecu- 
tion of cases. 

The Council has little capacity to engage in a thorough and impartial 
Investigation of human rights violations. Developing a case of a human 
rights violation against a professional is a complex process, involving in- 
terviewing witnesses, gaining and examining records, assessing evidence, 
and managing the investigation. Often i t  involves non-medical as well as 
medical witnesses and questions to investigate. But the Council has no 
Investigative staff of its own and relies on a group of practitioners (and 
One non-physician) appointed as a committee to engage in the initial 
investigation of a complaint. These physicians arc not specially trained in 
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disciplinary investigations, much less in human rights. The lack of profes- 
sional staff, trained and experienced in investigations of professional mis- 
conduct related to human rights, means that investigations arc slow anti 
often lack thoroughness. The Council sonietirnes has difficulty gaining 
1-ecords from those under investigation. 

Other elelnents of the basic investigation procedures, which have no! 
changed since apartheid ended, impede investigation of human rights cases 
In the typical case of any allegation of professional misconduct (includin;~ 
one that involves human rights violations), when acomplaint is received, I! 

is sent to the accused doctor, who is given a chance to respond. There i h  

no public access to the content of the complaint. Neither is there an 
emergency discipline or suspension procedure that could be used in thc 
case ot'physicians who pose an i~nrninent risk to the public. 

There are no time limits set for the health professional to respond to 
the allegations. It is not unconimon for the physician to request and re- 
ceive three or Inore months for a preliminary response. Complaints call 
also be delayed while other proceedings against the doctor are pending. 

Most complaints end at this preliminary investigation stage. Only i~ 

small percentage of all complaints go to a formal, public hearing, and ni> 
rccord is kept ofthe reasons why complaints are not pursued. Neither thc 
complainant nor the public is provided information about these cases. M'c 
have no data on complaints filed by race, and it is unclear what 
relevant to a determination of its full role in apartheid are kept. 

When hearings are held before members of the Council, there arc 
often difficulties regarding appropriate rules of procedure and evidence.'" 
The public has no I-ole in the entire process. Complainants are not kcpl 
informed of the disposition of con~plaints and are given little opportunity ( ( 1  

participate in the hearings. When discipline is imposed, there is no written 
decision or explanation of reasons for the decision. 

We express no views on whether these procedures are adequate to 
address cases of professional misconduct like malpractice or other viola 
tions of duty not involving human rights violations. They have been dem 
onstrated to be inadequate, however, to address professional niisconduc! 
involving human rights violations. 
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2. South African Nursing Councilx 

The South African Nursing Council's (SANC) rolc: in apartheid was 
to that of the Medical Council: i t  was an arm of the upartheid state, 

1f anything, the Council was employed even more explicitly to support the 
policies of apartheid than the Medical and Dental Council. 

Starting in 1957, the law prevented black nurses from serving on the 
Council and required separate registers of nurses by population group. 
Although black nurses were subject to the Council's jurisdiction, they had 
no right to vote. In 1978, the Council coinposition was designtited as five 
white nurses, three black nurses, and one colored and one Indian nurse. 

The law reached deeply even into day-to-day clinical practice. Sec- 
tion 49 of the Nursing Act of 1957 rnade it a criniinal c-?f'i.rzse to place a 
white nurse under the supervision of a black nurse. 

This legal structure, combined with the leadership role the Council 
was expected to play in society, led to a role very similar to that of the 
Medical and Dental Council. For example, like the Medical and Dental 
Council, the Nursing Council was perfectly well awarc of segregation in 
health treatment, but accommodated it instead of' protesting against i t .  
And like the Medical and Dental Council, it remained a cog in the apart- 
heid state rather than a defender of the ethics of a profession. In its 
submission to the TRC, the Interim Nursing Council acknowledges that i t  
was far less concerned with health or professional standards than with 
the maintenance of power and privilege. For example, the Council ad- 
mits2? that i t :  

Ignored the denial of treatment, even for emergency care, on the 
basis of race. 

Accepted without protest groqs ineclualities in nurses' training by race. 

Failed to take any steps to irnprove health care facilities fbr blacks. 

Its record in investigating gross human rights violations is as appalling 
as that of the Medical and Dental Council. It concedes that it Failed to 
engage in proper inquiries when former political prisoners or detainees 
alleged violations of human rights by nurses in prison orjail hospitals. 

Some episodes go unmentioned in its submission to the TRC, how- 
ever. In 1985, 800 black nurses went on strike to protest discrimination in 
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pay and working conditions as compared to white nurses and to demantl 
an end to apartheid health policies. The strlke was prohibited under r l l  , 

1978 Nursing Act. In response, over a period of two and a half yeali,, 
more than 800 nurses appeared before the Nursing Council and manv 
were disciplined for "disgraceful conduct." 

There is, however, one major difference between the posture of thc: 
Nursing Council and that of the Medical and Dental Council as aparthci, t 
neared its end. By the end of the 1980s, the nursing profession, undcr 
severe international pressure, began to move toward non-racial policie.  
In 1988, the Council issued a statement on medical neutrality in treatilly 
prisoners, including political prisoners. The policy required nurses to pl-o- 
vide care in saving lives and relieving pain and suffering regardless of tile 
political beliefs of the patient, to refrain from restraining a prisoner on 
other than medical grounds, and forbade nurses from participating in tor-  
ture. 

In 1989, the Council petitioned to remove all racial references froin 
the Nursing Act. This change did not take place until 1992. 

Finally, the Interim Council states in its subriiission to the TRC: 'TVc 
therefore wish to apologize unreservedly both for the conscious and un- 
conscious activities that could have had the effect of undermining hum,~n 
rights from time to time."27 

It commits itself to a future course of action to advocate and protc2ct 
the human rights of all nurses and patients and, importantly, advoc;~rcs 
reparations for victims of violations by the former Council. 

Welcome as the Council's commitment is, it does not go far enough. 
It must establish procedures that assure that human rights violations \rill 
be adequately investigated and decided, and make a commitment to rc- 
open cases from the past so that nurses who violated human rights can bc 
held accountable by their professional regulatory body. Moreover, its com- 
position must better reflect the racial composition of the nation. 

C. Education and Training in the Health Sector 

Health education has far-reaching and long-lasting effects for health 
personnel and their health practices. It has a formative effect o n  
conceptualizations of health and human suffering, and consequently the 
scope of professional interests in society. Furthermore, educators grovidc 

role models which students often emulate, and ideas about questioning 
and one's role in relation to the state. 

In South Africa, education and training in the health sector played an 
important role supporting the racist ideology of apartheid. Support of the 
political aims of apartheid is evident in years of highly discriminatory se- 
lection processes of medical and other health professional students and 
discriminatory and demeaning treatment of students of color. Such dis- 
crimination served to establish and maintain a health care system that 
primarily served the health interests of white South Africans. 

Under the University Extension Act of 1959, "non-white" students 
were accepted into universities only with ministerial permission. The 
University Extension Act and the Bantu education system effectively ex- 
cluded most Africans from being educated as health practitioners. Indian, 
colored and Chinese students were generally given approval for admis- 
sion into medical school, but Africans were usually refused ministerial 
consent. According to the Ministry of Health, in 1978, 83 percent of 
Indian and 95 percent of colored applicants were granted permission, corn- 
pared to only 29 percent of African applicants. Between 1968 and 1977, 
88 percent of all new doctors were white (whose percentage of the popu- 
lation was less than 20 percent) and 3 percent were African (who com- 
prised about 70 percent of the p~pulat ion) .~" 

Discrimination in the selection of health professional students has had 
profound effects on the composition and geographical distribution of health 
care providers in South Africa. According to Kale, more than 25.000 
doctors are registered in South Africa to serve a population of about 40 
million. The number of doctors who are actually in practice is probably 
lower because of emigration. Between 1975 and 1981, as many as 30 
Percent of graduates from the English-speaking universities left South 
Africa. In 1985, 94 percent of specialists and 83 percent of all doctors 
were white. The number of non-white students admitted to medical col- 
leges has increased in recent years. The distribution of doctors is skewed 
1" favor of urban areas and the Western Cape province, which has nine 
times more doctors than the northern Transvaal. More than half of South 
Africa's doctors are in the private sector, which serves only 20 percent of 
the Population. In 1990, of the nearly 155,000 nurses in South Africa, over 
half were Africans, a third were white and over 21,000 were colored. 
The distribution of nurses is also skewed. The Western Cape area has 
three and a half times as many nurses as the northern Transvaal. 
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Dentists, pharmacists, and other supple~nentary health professionals arc 
also maldistributcd. Most of the 2,900 community pharmacists are con 
ccntratcd in urban areas. One pharmacy serves 61 6 white people, whereit.. 
black people have only one pharmacy to every 232,992 people. Fewt~r 
than 4,000 dentists serve South Africa's 40 million people and most are t r :  

private practice. Those who arc not in the private scctor do little molz 
than pull teeth. 'The dentist to population ratio in the northern Transvaiii 
region is 1 :50,000, and is even lower in the former hon~elands. '~ 

Iluring apartheid, the government developed educational programs ii, 
the health sector specifically for black students. Many believe that tlli. 

founding of Medical University of Southern Africa (MEDUNSA) in 1 '17(\ 
was part of the "grand apartheid" plan, which was aimed at having f e w i ~ r  
black doctors trained at "white" universities. Increasing the number oi 

black doctors and other health professionals also served to maintain tii t :  

health of the black labor force and to prevent the spread of diseases fr-orii 
black migrant laborers and domestic workers to white communitiib.~. 
MEDUNSA has produced Inore African doctol-s than any other rnedic~ii 
school in South Africa. Some consider health education at MEDUNS,\ 
to be racist and second class, while others see i t  as affirmative action for 
those denied access to white institutions due to the inadequacy of Banul 
education. 

During the apartheid years, students in the health sector experienc~t:tl 
discriminatory and demeaning treatment. In many cases, health educCl- 
tors served as models of supporting extreme discrimination. Most trainiri;!, 
institutions that were attached to white hospitals prohibited black traincc.5 
St-om examining and treating white patients. Whitc students, on the o t h i ~  
hand, werc able to examine and treat all patients. When black students 
werc allowed into the "European" hospitals, they were often not allo~vc~cl 
to wear their white coats or stethoscopes. Black students generally wel-c: 
not allowed to attend professorial ward rounds since they west: conduit~~il  
in white hospitals. In the I98Os, black students were permitted to cs'i~l! 
inc white patients, but not those who had obstetric or gynecological prub- 
lems. For many years, black students were not allowed to attend 
1)0st-1nortem examinations of white bodies. Because of the Group Areas 
Act, black students trained at "white" universities were not allowed to 
stay at any of the official university residences for many years. 'I'his 
meant that students had to find their own accommodations and finance 
their daily cornmute to the medical school and health facilities. Personnci 
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working in the same facility and with the same qualifications had separate 
toilets and separate tea rooms. At the University of Natal, black students 
were not allowed to use the sports facilities or library on the main campus. 
In fact, black students were not allowed to wear the blazer with the em- 
blem of the University. Such discriminatory conditions persisted after 
gaduation in the form of less pay for equal work and being bypassed for 
promotion and appointments to administrative positions. Marked differ- 
ences in resources and funding of health facilities which served people of 
color had a major influence on the quality of education for non-white stu- 
dents in the health profess~ons.~~'  

After 1986, health professional schools were permitted to admit black 
students to the student body. Affirmative action programs deveioped at ;I 
number of institutions. From 1986 until 1990, the University of Cape Town 
Medical School admitted into its six-year year MBChB program the top 
African applicants who were eligible (by virtue of completing some col- 
lege), irrespective of these students' competitiveness with applicants of 
other races. This affirmative action program proved unsuccessful in the 
absence of academic support programs; only 46 percent of these students 
passed the first year on the first attempt, and by the fourth year, only 15 
percent were still on track and 36 percent had been excluded froni thc: 

In 1991, the University of Cape Town Medical School instituted the 
Medical Academic Support Program (MEDASP) and African students 
achieved greater success. The program enabled the students to completc 
the first three pre-clinical years of the regular program over four years, 
and sought to enhance the students' study and language skills and to supple- 
ment their backgrounds in physics and chemistry. Students then entered 
their clinical training on an equal footing with the regular program col- 
leagues. Forty-five percent of students in their fourth MEDSAP year 
were still on track (having reached the third year of the regular program? 
and, while 23 percent had been excluded, these exclusions mostly oc- 
curred at the end of the flrst year. In 1994, Afr~cans accounted fbr 24 
Percent of admitees, whites made up 45.3 percent and 30.7 percent were 
fromother minority groups.2x Ac;~dcmic suppost programs achieved similar 
results at other ir~stitutions. A number of medical schools have now conl- 
mitted to increasing black enrollment. 
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During apartheid, health education failed to include human rights a11d 
bioethics concerns in virtually all health institutions. Health education 
practice in South Africa focused primarily on tertiary medical care.2' HIS- 
torically, health educators have provided students with disease-bascd 
conceptualizations of health and human suffering which neglected [he 
importance of social determinates of health. National regulatory bodies 
such as the SAMDC and SANC are responsible for setting standards il l  

health education. In 1986, the SAMDC required only one hour of "metli- 
cal ethics" training among undergraduate medical  student^.^" Conse- 
quently, most students in the health sector have received little or no formal 
training in bioethics. Despite the lack of leadership among national health 
regulatory bodies, traditional bioethics training has developed at the LTni- 
versity of Cape Town and Witwatersrand medical schools in recent years 
through considerable efforts of individual health educators at these inst itu- 
tions. 

The importance of including human rights concerns in education is 
only just beginning to be recognized in the health sector. Unfortunately, 
bioethics training in South Africa has focused primarily on codes of cori- 
duct which regulate clinical encounters with individual patients. Such cocles 
of conduct have not been applied to the health consequences of hurnan 
rights violations; nor have they been interpreted as a mandate to protect 
and promote rights as a means of promoting the conditions for health and 
well-being. Bioethicists and individual health educators are increasingly 
recognizing the importance of human rights education for health practitio- 
ners. Over the past few years, several elective courses in health and 
human rights have been offered, particularly at the University of Cape 
Town School of Medicine. Such courses represent important steps in 
understanding the relationship between health and human rights and ac- 
tively engaging health practitioners in the protection and promotion of hu- 
man rights. 

In the future, systematic irlclusion of human rights concerns in health 
education will depend largely on leadership from national health regula- 
tory bodies and health professional organizations. Given the intimate rela- 
tionship between these organizations and the apartheid state in the past, i t  
is not surprising that human rights concerns were excluded from health 
education. What is perhaps more disturbing is the persistent lack of con- 
cern for human rights education among these organizations today. The 
health sector hear~ngs demonstrated that these organizations have not 

embraced the notion that health promotion requires health practitioners to 

P rotect and promote human rights nor recognized their responsibility to 
provide effective leadership to this end. The TRC's health sector recom- 
rnendations hopefully will serve as a wake-up call for the effective inclu- 
sion of human rights education in the health sector. 

D. District Surgeons and Prison Medicine 

District health services, which employed the district surgeons, were 
local agencies administered by provincial and municipal health authorities 
and overseen by the national Department of Health. Among their respon- 
sibilities, district surgeons cared for prison inmates and other detainees, 
and performed forensic examinations on those who died or were injured 
while in prison or police custody. The district surgeon was usually a 
detainee's only health care provider and often the only connection to the 
outside world. Thus, the district surgeon occupied a particularly important 
position, and had aunique opportunity and responsibility. 

1. District surgeons and South African law 

The only specific regulation which deals with the medical care of 
detainees states that a detainee shall be examined medically by the medi- 
cal officer as soon as practicable after his or her arrest or detention and 
as shortly as possible before his or her release from detention. The regu- 
lation also provides that the head of a prison shall ensure that any medical 
or dental treatment for a detainee prescribed by the medical officer be 
carried out promptly. Finally, medical or dental treatment by a medical 
Practitioner who is not the medical officer may be provided only on the 
recommendation of the medical officer." 

In practice, there are no prison medical officers and the medical care 
of detainees has fallen to district surgeons. The district surgeon has a 
Statutory duty to treat patients entrusted to his or her care. The common 
law also imposes upon the district surgeon an affirmative obligatio11 to 
care for injured or ailing detainees of whose condition he or she is aware." 

Notably, unlike the security police, district surgeons enjoy no special 
immunity by reason only of their statutory obligations. In other words, a 
district surgeon cannot defend him- or herself against the charge that he 
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or she actively participated in torture or otherwise failed to satisfy his o r  
her responsibilities to a detainee patient, by asserting that his or her doing 
so was part of a good faith effort to advance domestic ~ecurity.. '~ 

District surgeons (and prison medical officers) are employed by tl;c 
Department of Health and Population Development. Yet, it is the view of 
ik leading authority on medical law that, in their work with detainees and 
prisoners, these physicians fall under the control of the Commissioner of 
 prison^.'^ Regardless, the responsibilities that these doctors have to tht,ir 
patients are independent of the employment hierarchy in which they phy- 
sician operate. 

2. District surgeons' behavior during apartheid 

While there was considerable variation in district surgeons' attitudes 
toward their patients and in the quality of care they provided," district 
surgeons did, in the main, accommodate themselves to the dehumanizing 
system in which they were operating. District surgeons commonly partici- 
pated in abuses by failing to record and investigate apparent signs of abuse, 
by not providing or insisting on appropriate treatment, and by not respect- 
ing doctor-patient ~onfidentiality.'~ 

While failing to record and investigate apparent signs of abuse and 
not insisting on appropriate treatment are obviously violations of prol'cs- 
sional responsibility, breaching doctor-patient confidentiality is also quite 
serious as it further erodes the quality of care; as detainee-patients oh-  
served the frequent presence of security personnel during medical con- 
s~iltations and as they learned of the common release of medical recortls 
(which are the property of the health service) to prison authorities without 
their consent," they understandably reacted by withholding important in- 
formation about the nature and origin of their injuries. 

While it appears that district surgeons did not generally participate 
actively in torture, they rarely spoke out against inhumane practices, and 
more than a few either submitted false evidence to cover up abuse or 
torture or failed to report any relevant findings at all.3X While there wcre 
a few bright spots, those few who spoke out against the abuses rcceivd 
little support from their  colleague^,^" suggesting that the problem was not 
restricted to a few 'bad apples.' I t  must also be acknowledged that the 
variation in district surgeons' performance also went in the opposite, less 
positive direction. 

More than 70 political detainees died in detention between 1960 and 
1990.") And, in some cases, medical negligence was an important con- 
tributing f a ~ t o r . ~ '  Further, it should be noted that the district surgeons9 
silent complicity worsened the problems toward which they turned blind 
eyes. By overlooking the medical evidence of torture, district surgeons 
contributed to the myth that the government cared for those in prison. 
~ h u s ,  the South African problern mirrored that in the Soviet Union, where 
mental health professionals abused medicine and patients by saying that 
those individuals had diseases which, in fact, they did not, so that they 
could be confined to mental hospitals. South Africa's district surgeons 
supported the regime by abusing medicine in  ways that allowed the re- 
gime to continue to abuse its citizens.j2 

3. Factors contributing to district surgeons' inadequate 
performance 

Internationally, the prevailing wisdom is that ~nedical professionals who 
become involved in torture are typically unexceptional, and that situational 
factors are quite important.j3 Regardless of the physicians' eagerness, 
district surgeons' actions took place within a particular context, and con- 
text can either make it relatively easy for a physician to fulfill his or her 
responsibilities to his or her patient, or extraordinarily difficult for a physi- 
cian to avoid culpability. Accordingly, we review below various aspects 
of the context within which district surgeons operated and consider the 
way in which these aspects contributed to gross violations of human rights. 
Many are discussed elsewhere in this report and we summarize them 
here. 

(a) Dual resporzsibilities 

The relationship of health professionals in a prison system to their 
detainee-patients is a difficult one in any society because the health pro- 
fessionals' medical and ethical responsibilities to their patients may con- 
flictwith their perceived responsibilities to the ~ r i son  system which colltlols 
and directs their work." This conflict was especially ~ronounced for 
those charged with trc:iting det;liners. District surgeons operated in ;in 
environment of indefinite, incommunicado detention in which courts ac- 
cepted confessions obtained via torture, and security forces were immune 
from prosecution for their role in human rights abuses as long as they 
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acted in good faith. Such a desensitizing, authoritarian context fostel,, 
disrespect for human rights4' 

Further, South Africa's detention took place within the context of the 
apartheid system. The psychological distance that apartheid succeedeci 
in placing between the white world of the district surgeons and the black 
world of the detainees fostered disrespect and human rights abuses.'" 
The force of this factor is augmented by the fact that the government 
justified detention by telling its white supporters that detainees posed a 
threat to order. In fact, it seems that district surgeons were often fearful 
of their patients and sympathetic to the goals of the security police; it is fill- 
from clear that most doctors involved in human rights abuses felt that they 
were doing anything other than their patriotic duty.47 

(b) Workloads 

Mass detentions dramatically increased the workload of already over- 
worked district surgeons.3x This burden encouraged them to focus less 
on providing adequate care and more on getting through the patient load. 
Although district surgeons responsible for detainee care were not unique 
among physicians in facing excessive patient loads, the workload encour- 
aged district surgeons to adopt practices (such as cursory group examina- 
tions) that conveyed a lack of caring, undermined the doctor-patient 
relationship, and made it less likely that a detainee would disclose his inju- 
ries and discuss their origins. Thus, we believe that, in the detention corl- 
text, the patient-load hardened district surgeons' attitudes and made t t  
easier for them to fail to see or to overlcok the evidence of torture. 

(c)  Isolation 

District surgeons operated alone in this inhospitable environment,"' 
and a ban on publicizing alleged abuses increased their psychological iso- 
lation. Specifically, the State of Emergency regulations prohibited the 
unauthorized publication of conditions in detention, the names of detainees 
or their whereabouts. Publishing allegations from an unconcluded judicial 
proceeding about detainee treatment could lead to a ten-year prison sen- 
tence.'" Thus, a district surgeon recognizing human rights abuses l~kely 
did so alone and without knowing that the problem was widespread and 
was being judicially contested. 

Scctor Analyses 9 I - 

(d) Medical education 

Partly as a result of segregated and uneclual pre-medical and lnedjca] 
the overwhelming majority of South Africa's physicians are 

white. Second, training in medical ethics and human rights was 
equate. Taken together, these aspects contributed to the social distance 
between district surgeons and their detainee-patients, increased the phy- 
sicians' sympathy for the apartheid regime, decl-eased physicians' ~ ~ n d c r -  
standing of their responsibilities, and contributed to a medical culture that 
tolerated gross violations of human rights. Thus, these two aspects of 
medical education contributed to district surgeons' inadequate performance 
with respect to detainees. 

(e) Zgrzorarzce of rratiorlal and i~zternatiorzal law 

While the djstrict surgeons' responsibilities under international and 
South African law are quite clear to us, they were, apparently, less cleru- 
to many district surgeons. For example, district surgeons apparently did 
not know that they could override wardens on lnedical ~natters'.~' In fact, 
it seems that district surgeons' source of understanding of their role was 
often gleaned in passing fiorn the p o l i ~ e . ~ '  Of course, there is a clear 
conflict of interest and genuine education is unlikely when the police are 
the district surgeons' source of information on his or her responsibilities to 
his or her patients and his or her authority to insist on treatment over the 
police's objections. 

District surgcons' ignorance was, In another way, the product of-gov- 
ernmental policy; the D~\trict General of the Department of Health, for 
example, issued an order preventing doctors fro111 attending a lecture on 
medical ethics." 

O) k c k  of errforced codes of hehnvior 

While they are important guideposts, international st:uidar-ds are too 
Often enforced l;~te, or not at ;ill. Accordingly, we look to national disci- 
plinary bodies to set standilds, investig;ite cornp1;iints. :lnd C X C I U ~ C  fiorn 
Professional activity those who colnprolnise codes of conduct. As noted 
above, the South Afi-ic;tn Medical ;~nd Dentill Council's rule-making and 
d'  l S c ~ ~ l l n a r y  . . procedures proved whoily inadequate to rcgulatc district 
Surgeons' treatment of detainees.. 
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(g) The fallacy of neutrality 

District surgeons' sympathy for the security police's goals, theij 
ignorance of the law, the lack of clear, public mechanisms for accountabii- 
ity for their conduct, and their fear of reprisals encouraged district s u ~ -  
geons to accept the notion that they were merely neutral."5" RRathci- 
than being neutral, physicians have the obligation to protect their patient\. 

(h) Lack of peer leadership-the role of medical associations 

It is very important that doctors receive institutional support to stanc! 
against the pressure to participate in abuse.5s Yet, South African medic~rl 
organizations did not support physicians when they were at risk of becor1;- 
ing compromised in unethical practices. Until the 1980s, MASA took thc 
view that, because the SAMDC bore responsibility for regulation and bc- 
cause MASA was a private organization, it had no medico-ethical resporl- 
sibilities. Accordingly, MASA's official journal, the Solrtlz Africcil! 
Metiicul Jozrrtlul, curtailed publication of critical comment and docrl- 
mentation on de t en t i~n .~ '  

Further, while MASA did remind district surgeons of their duties to 
patients, it did not provide clear guidelines as to the specific course of 
action they should follow if faced by evidence of torture or other forms of  
abuse of detainees," and it declined to criticize the practice of indefinite. 
incom~nunicado detention, asserting that this was a political question hc.- 
yond its sphere of authority.5x Yet, neutrality did not block MASA froin 
asserting that "to date no conclusive evidence has been submitted tll:rt 
any assault in fact took place [against Steve Biko]," and that "the use of 
violence, from whatever source, cannot be condoned but it rnlrst ho ~. r . ( i i -  

izcd thrrt thr? police helve ( 1  rilrty t o  pc>rform, frc.quentl-y ~ r ~ l d e r  r,rt.\. 
cliffic>l/lt circ~~rmstclncc.~."" 

While using its purported neutrality to justify its not condemning t i x  

practice of indefinite, incommunicado detention, MASA urged reform 01' 
the detainee health care system. But even here its effort was 
underwhelming. For example, in 1983, MASA's Ad Hoc Committee to 
Institute an Inquiry into the Medical Care of Prisoners and Detainees 
issued a report calling for a legislative guarantee of prison doctors' clinical 
independence; crirninalization of police interference with LI district surgeon's 
access to a detainee; an active program for peer review of the medica! 
treatment district surgeons gave to detainees; and allowing detainees t h ~  

Sector Analyses 93 - 
right to an examination by an independent practitioner. Yet, the report did 
not give district surgeons specific guidance as to what steps they should 
take to protect their detainee patients, and the report did not pledge the 

support to a district surgeon who encountered difficulties in 
his or her efforts to fulfill his or her obligations. Further, nothing came of 
the report for two and a half years. Then, when the government's only 
concession was to allow detainees to request medical care from alternate 
doctors who had been approved by MASA and the security po~ick, MASA 
hailed this as a "major breakthrough" which would prevent incidents like 
the one involving Steve Biko. MASA did little when it was clear that 
detainees were reluctant to use doctors who had been approved by the 
security police as a prerequisite to their e l ig ib i l i t~ .~~ '  Further, in 1985 and 
1986, the Association did little to support district surgeon Wendy Orr when 
she sought to protect her patients against from torture."' 

(i) Persecution of outspoken health care workers 

In any society where violations of human rights are prevalent, com- 
plaints to the police of mistreatment of detainees may endanger the very 
people the health professionals are trying to p r ~ t e c t . " ~  In addition, health 
professionals may fear that the complaint will not be considered seriously 
or without bias by the investigating body. The experience of then-district 
surgeon Wendy Orr, who was victimized for her efforts to protect detain- 
ees, points to the validity of these fears.03 

Further, health professionals may themselves be at risk if they report 
violations of human r i g h t ~ . ~ V n  fact, members of the health professions 
did not escape the general suppression of dissent in apartheid South Af- 
rica; health professionals have suffered harassment for offering medical 
treatment to former detainees and victims of violence and for speaking 
Out on behalf of human rights. They themselves were banned, restricted, 
detained without trial, tortured, and murdered.'" 

E. Mental Health 

Apartheid syste~natically and explicitly denied the human rights of 
People with mental retardation and mental illness. Racially segregated 

housed tens of thousands of people, and the facilities for the 
majority received only a third of the funds available to whites. 
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Community-based programs have enabled people with mental disabilities 
throughout the world to escape stultifying custodial confinement, but i l l  

South Africa their availability was constricted by legal limitations, acir 
demic indifference, and a government interested principally in custodi~tl 
confinement. Many of the most basic rights of people with mental disabili- 
ties were not-and still are not-recognized in law. 

Apartheid inflicted pain and psychological trauma on millions of black 
South Africans, from the violence the regime inflicted on the young to the 
denial of human dignity embodied in the apartheid laws and their imple- 
mentation. The impressive work of trauma centers in South Africa doe$ 
not meet the enormous and continuing need for treatment and rehabilita- 
tion. 

1. Human rights, mental illness and mental retardation 

People with mental illness and mental retardation are especially vul- 
nerable to discrimination and abuse in many parts of the world." "1 

South Africa, apartheid greatly exacerbated this problem since black people 
with mental illness and mental retardation were doubly stigmatized and 
systematically subject to discrimination on the basis of both race and di4- 
ability. During the past twenty years, many reports have demonstrated 
the effect of apartheid on people with mental disabilities. A 1977 World 
Health Organization (WHO) report found "gross inequalities" in mental 
health care.h7 It also expressed grave concern about the in~titutional1-c~~- 
tion of thousands of South Africans in private facilities (then known ;I$ 

Smith Mitchell facilities) that provided only custodial care for people with 
chronic mental illness and mental retardation. 

Reimbursement for patients in these facilities, WHO found, was three 
times greater for institutions housing white patients than for those housing 
blacks. Two years later, an American Psychiatric Association inspection 
of Smith Mitchell facilities found grossly inferior conditions for blacks ;IS 

conipared to those for whites, needless deaths in institutions, unaccept- 
able medical practices, physical abuse, and inadequate hygiene, housing, 
and clothing. It also reported on the destructive impact of apartheid o n  
black individuals and families." In 1981, another WHO report focused (111 

the lack of data on psychiatric morbidity or research into the impact on 
black individuals and families of apartheid practices such as the forced 
breakup of families and forced migrations."" 
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As part of its 1989 report, Apartheid Medicine, the American A ~ ~ ~ -  
ciation for the Advancement of Science examined mental health services 
under apartheid. It noted the tiny number of blacks trained in Western 
mental health professions and the lack of incorporation of aspects of tra- 
ditional healing into therapy. It reported on the continuing fragmentation 
of services by race, particularly in efforts to develop community-based 

In the area of mental retardation, AAAS noted that, in addition 
to other factors, urbanization and the discuption of the African family im- 
peded the development of adequate support services. Institutional condi- 
tions had improved in the Smith Mitchell facility AAAS visited, but the 
quality of acute psychiatric care in three public hospitals was highly vari- 
able. Overall, AAAS found that apartheid prevented the rational alloca- 
tion of mental health resources and made continuity of care extremely 
difficult. 

In February 1995, Dr. Diamini-Zuma, Minister of Health for South 
Africa, appointed a Mental Health and Substance Abuse Committee to 
address issues relating to the provision of mental health services. The 
Committee was chaired by Professor T.B. Pretorious, and included rep- 
resentatives of universities, the Department of Health, the Medical Asso- 
ciation of South Africa, Lawyers for Human Rights and others. In 
November 1995, the Committee issued its report, entitled "Human Rights 
Violations and Alleged Malpractices in Psychiatric Instit~tions."~" 

The lengthy report was based on visits to dozens of public and private 
Psychiatric institutions and addressed concerns ranging from basic living 
conditions to staff training to due process and human rights. The report 
identified major human rights violations, particularly in formerly black hos- 
pitals and formerly black sections of hospitals. Although the report has 
been criticized for methodological flaws, the raw observations of the Com- 
mittee show how thoroughly and deeply institutions housing thousands of 
South Africans violate their human rights. These violations include gross 
Inadequacies in housing, basic sanitation and nutrition; sexual abuse; ra- 
C1al discrimination; abuses in the use of physical restraints and denial of 
medical treatment; over-medication; lack of complaint systems; lack of 
privacy; and assaults on patients by staff. Some of the facilities were 

To our knowledge, no follow-up has take11 place to the investigation 
and report. 
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I n  the fall of 1996, the American Psychiittric Association (APA) st~rit 
a delegation of thirteen professionals, led by its former president, M;ir y 

Jane England, to South Afi-ica to assess the state of mental health SC! 

vices in South Africa. The delegation visited four medical school depart 
ments of psychiatry and met with government officials, TRC membcr-s 
and business leaders. It found rnajor personnel shortages, dependence !:;I 
an institutional model of services, lack of family or consumer participiiticm 
and, among white professionals at least, a sense of paralysis regardily 
hopes for change. The report did not specifically address human right*,, 
particularly among institutionalized people, nor mental retardation servici.,,. 

The APA team recommended technical assistance to nurses, soci,il 
workers, fnmilies and consumers, and psychiatrists regarding multi-disi i- 
plinary community-based systems of mental health care, de-institution:(!- 
ization, support for fatnilies and consumers, and guidelines and treatmcirt 
protocols. 

The sublnission of the Society of Psychiatrists of South Africa to the 
TRC summarized the circumstances of people with mental illness a!,d 
mental retardation in South Africa succinctly: "Psychiatric patients 1.c- 

main a vulnerable group for discrimination and abuse of Human Righ!~. 
Both the mentally ill and the mentally handicapped [retarded] are cleiir-ly 
stigmatized and thus discriminated against."" 

Lluring the apartheid period, however, the Society failed to provitlc 
significant leadership in addressing these abuses. As a tiny orga~lizatiirll 
whose membership ranged from I00 to 150 members over the years, thc: 
Society felt under siege from the stream of reports attacking apartlicid 
and psychiatrists' role in i t .  In  1984, a call was made to expel the Soci(:iy 
from the World Psychiatric Association. Though this movement arrd sinri- 
jar efforts later in the decade failed, the Society acted defensively ntt1ic.r 
than taking the initiative to promote human rights. 

In  1985 the Society took the position that it would strive for the elitt~r- 
nation of all forms of discrimination that harm mental health, but it tL-11 
short of calling for an end to apartheid, and Inany of its statements wCri: 
equivocal at best. For example, in 1986, it issued a statement on tllc 
mental health effects of criminal detention. The statement notes vaguely 
that "detention in isolation, solitary confinement and immoderate interro- 
gation may, in our opinion, damitgc the rnental health of many persons SL, 
detained." I t  noted, however, that "justice must be done and security 
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maintained," and advised that "this should not be done in a manner that 
diminishes the dignity of the individual or the integrity of his or ticr mind 
and body." It did not call for any specific actions to release political pris- 
oners, stop torture, or otherwise protect human rights. As i l l  the other 
professional societies. it was left to courageous individuals to speak up 

against apartheid and its policies. 

The leadership ofthe Ministry of Health is acutely aware of the stag- 
gering problem of mental health services in South Africa. The Ministry 
has reached out inter~lationally to gain technical assistance in the area of 
mental health services, particularly to develop strategies to develop a training 
and service infrastructure for community-based mental health progralns. 
In addition, the TKC has requested the National Institute of Mental Healtll 
in the United States to makc recommendat~ons concerning the ilnpact of 
torture trauma on South Africans, and what can be done to address i t .  

Our visit focused exclusively on human rights, not on the state o f  
mental health and mental retardation services in South Africa. It is ini- 
possible, however, to ignore the human rights implications of the organiza- 
tion of services, including widespread custodial institutionalization, denial 
ofopportunities to live decent. independent lives, atid blatant and rampant 
discrimination on the basis of rnental disability. 

We note the limitations of our inquiry. We visited only one psychiatric 
hospital and met with only a few individuals in government, NGOs and 
universities. We did not visit any forensic unit. The individuals we did 
meet with, however, have a great deal of knowledge about the system and 
included responsible officials in the Ministry of. Health and Guateng Prov- 
ince. We also reviewed the South African Mental Health Act, which deeply 
affects the human rights of people subject to i t .  Our findings and rccom- 
mendations thus constitute an outline of i t  human rights evaluation in mun- 
tal health and mental retardation, rather than fit-rn conclusions. 

We found the followirig human rights violations against people with 
mental disabilities (the term encompasses people with mental retardation 
and mental illness): 
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(a) There is inadequate recogrzition in law and irz the culture 
that people with mental health prohlerns or rnental 
retardation have lzuman rights 

The very first step in assuring respect for rights is to recognize tllat 
they exist. For people with mental illness and mental retardation, these 
rights include the right to be treated with dignity and equality as a hu~>-i;~n 
being, to have treatment in one's own community in a manner that is 
responsive to one's needs, and to be treated in accordance with basic 
notions of due process. Despite the existence both of constitutional pro\;i- 
sions stating that all people enjoy equal rights and forbidding discrimina- 
tion on the basis of disability, and of international standards,72 there is very 
little recognition of the fundamental human rights of a person with menial 
illness or mental retardation. Similarly, in accordance with internatioilal 
standards, consumers and families should have a right to participate in 
planning and carrying out treatment." 

The South African Mental Health Act does contain some protcct~on 
for certain personal and property rights, but this is insufficient and, in any 
event, lacks mechanisms to assure that individuals are aware of the\e 
rights and can enforce them. 

i. The law does not provide that people with mental illness and n ~ e n r ~ ~ l  
retardation have the civil, political, economic, social, and cultural rights 
other citizens enjoy. Nor does it provide that no inference should he 
drawn in the absence of an adjudication of incompetency regarding a 
person's lack of competence to exercise such rights. 

ii. It does not provide for non-discrimination in services. 
. . . 
111. It does not recognize aperson's right to live and work in a community. 

On the contrary, the law is entirely based on an institutional model of 
services. 

iv. It does not recognize the right to treatment suited to a person's cul- 
tural background. 

v. I t  does not recognize the right to treatment in the least restrictive 
environment appropriate to the individual's health status. 

vi. It contains no definable standard for involuntary civil commitment. 
Instead, a person may be hospitalized under a circular rule, that the 

person has "mental illness to such a degree that he should be 
committed to an institution." 

,ii. ~t provides for no due process in civil commitment proceedings. Un- 
der the law, a magistrate receives reports from one or two medical 
practitioners about the person's condition, which is the basis for an 
order by the magistrate. The person subject to such an order has no 
right to notice of the content of the evaluations nor a hearing-to con- 
test them. The law contains no provisions for lawyers to represent 
individuals subjected to these proceedings, much less at state expense. 
Hearings are entirely at the discretion of magistrates. When pro- 

ceedings are held at all, they are held in private. 

,iii. It does not recognize the right of institutionalized people to confidenti- 
ality, to visitors, to mail, to decent living conditions, or to treatment in 
accordance with professional standards. 

ix. It does not provide adequate safeguards with respect to the depriva- 
tion of control over property or medical decision-making for a person 
with a mental disability. Magistrates are empowered to make inquiry 
as they deem necessary, including summoning the person to a hearing 
regarding an allegation that the person is incapable of handling prop- 
erty or funds. But the person is not entitled to a hearing, nor to repre- 
sentation by counsel before his or her decision-making power is 
removed. 

x. It does not recognize or protect the right to consent to treatment. 

xi. Although the law takes some account of the existence of mechanical 
restraints and seclusion, it does not provide adequate substantive stan- 
dards or procedural safeguards regarding their use. 

xii. It does not provide for resources or mechanisms for patient advo- 
cacy. On the contrary, the law makes i t  a criminal offense to make 
false reports without taking reasonable steps to verify information 
about conditions in facilities, with the burden on the person accused to 
prove that reasonable attempts were made to verify the information. 
A collsequence has been to stifle outside revlews. 

xii. It does not provide patients with safeguards as potential research sub- 
jects. 
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xiii. It does not distinguish individuals with mental retardation from people 
with mental illness. The consequence is that people with mental IT- 
tardation arc often placed in psychiatric institutions where they do not 
belong and which have no programs designed to meet their needs. 

To its credit, the Ministry of Health is in the process of developing ;L 
new mental health law. It plans to involve stakeholders in the process. 

(b) A corttinuilzg legacy of racial segregation in institutiolzs 

The government has ended official segregation, and the public psy- 
chiatric facility we visited in Pretoria was indeed integrated. The problem 
is that many custodial institutions have such a low turnover of residents 
and such long lengths of stay that they remain substantially segregated 
and will remain so unless people are released. 

Historically, white institutions have had a far higher reimbursement 
rate than black i n s t i t u t i o n ~ . ~ ~ I e m e n t s  of this disparity remain t o d ~ ~ y .  
Funding levels among historically black facilities remain lower in Inany 
instances than those facilities that were historically white. 

(c) A legacy of art iastitutiortal rnodel of services long after tilt 
model had beert abandoned in the ~nerttal health and 
mental retardatiorz fields 

In the past three decades, the fields of mental health and nicntal rc- 
tardation services have undergone a virtual transformation, in part due to 
the recognition that individuals with mental disabilities have human right5 
One of the most fundamental of these is the right not to be locked up in 'ln 

institution simply by virtue of carrying a diagnosis of mental illnesj o r  
mental retardation. 

This transformation has been a product, too, of the emergence of 
interventions to promote the human rights of people with mental disabili- 
ties, such as education and support of children with disabilities and training 
in independent living. The world over, people with mental illness and mcn- 
tal retardation are being treated in the community and trained in the skills 
of daily living, work, and independent or quasi-independent living. Chil- 
dren with mental retardation and serious emotional problems attend public 
schools. As a result, large facilities that once housed people with mental 
illness and mental retardation for life, and thus denied them an opportunity 

to participate in colnmunity life, are closing, replaced by normal housing 
with supports. 

In South Africa, until the 1970s. the law actually prohibited the gov- 
ernment from operating community-based mental health services. Today 
90 percent of state funds remain committed to institutions. A few N O s  
have established community-based programs, and they have a good rccord. 
~ u t  they are few in number. The imbalance in types of services has also 
impeded the emergence of professionals skilled in community-based ser- 
vices for people with serious mental illness. In particular, social workers, 
who play a central role in organizing and providing these services, have 
virtually no role in service provision to this population. 

I People with mental retardation are not even recognized by the gov- 
ernment as a group with a separate and distinct sct of needs from people 
with mental illness. They are housed in the same hospitals, despite thc 
fact that hospitalization is almost never appropriate for a person with mental 

I 
retardation not othcrwise in need of medical care. Community-based 

i 

j training and housing programs are rare. 

The Ministry of Health is seeking ways both to develop community 
mental health programs and to integrate mental health treatment into gcn- 
era1 health services. The obstacles to this effort are serious and include 
the need for professional training and development (particularly in thc 
field of social work), the lack of any tradition of community psychiatry fhr 
people with severe mental illness within the field of psychiatry, the severe 
shortage of funds for developing community resources, lack of a strong 
advocacy movement, the need to avoid discharges when there are no 
community programs in place, and resistance to change among staff working 
in institutions. The Ministry of Health has sought international assistance 
for a transition to a community-based, integrated model of services, and 
some model programs are under development, but the challenges remain 
staggering. 

(d) To the extent that community-based programs were 
established at all, they were designed primarily for whites 

The legacy of apartheid is also evident in community-based services, 
where blacks were systematically starved of programs and funds.75 The 

of the problern was illustrated by a paper written by Dr. Ruth Zwi, 
of Mental Health services f o ~  Guateng Provlnce at the time of 

I 



102 Human Rights and Health -- 

our visit, that showed how devastating racial segregation was to the effort 
to provide mental health  service^.^" In the 1970s and early 80s, 
Johannesburg established community clinics, half-way houses, sheltered 
workshops and other services on the floor of one building. A multi-disci- 
plinary tea111 of psychiatrists, social workers, nurses and occupational ther-a- 
pists addressed the needs-albeit without nearly meeting the demand-of 
people of all races. 

As these services evolved, however, all community-based services 
were segregated, with employees of each system reporting to supervisors 
in that system rather than working together. They were divided into sepa- 
rate buildings. All non-nursing positions remained in the white sector, co 
that no psychologists, psychiatrists or occupational therapists were avail- 
able any longer to anyone but whites. One of the psychiatrists saw some 
black patients under a contractual arrangement, but there were about ten 
times as many black patients as white. 

According to Lage Vitus, Director of the South African Federation 
for Mental Health, the pattern of funding only programs serving whites 
was repeated throughout the ~ o u n t r y . ' ~  

The same policies were in place for ~nental retardation services. In- 
deed, the Mentally Retarded Children's Training Act of 1975 defined "child" 
as "white child." 

(e) Co~ztiizuing reports of major huinan rights violatiorts 
among irzstitutionalized people 

As noted above, a 1995 review of dozens of facilities for the Ministry 
of Health found serious human rights violations involving patient abusc by 
staff, unsafe living conditions, lack of adequate nutrition, and physic:il I-c- 
straints. There is no reason to believe the human rights situation has 
changed dramatically. 

In our tour of Weskoppies Hospital, i t  was evident that staff had a 
strong commitment to a therapeutic environment, and were coping with 
lack of staff, funding shortages, and other impediments to the assurance 
of decent living conditions. All but one of the wards reflected that effort. 
Still, it is primarily a custodial facility. Moreover, one ward grossly vio- 
lated the human rights of its inhabitants. There, men spent days in 3 

barren courtyard or in a filthy day room and nights locked in rooms so tiny 
that there was barely room for the mattress on the floor situated adjacent 
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to the bucket that substituted for a toilet or latrine. The door of the room 
contained nothing but a slotted opening. Their clothing consisted a 
druniform" of striped pajamas. 

I f)  Reports of irzvoluntary sterilizatiott of people with rnetztal 
retardation 

In the past, i t  was state policy to sterilize young women at state insti- 
mtions and homes operated by NGOs.'' We received multiple reports 
that this policy is largely unchanged, and that large numbers of people 
with mental retardation were and continue to be sterilized involuntarily. 
We were unable to confirm whether this practice takes place or, if i t  docs, 
how widespread i t  is, but believe it warrants investigation as a major hu- 
man rights violation. 

In any event, the law does not require informed consent to steriliza- 
tion. 

(g) Lack of advocacy or legal support under current law for 
people with mental disabilities 

In other countries, the protection of human rights of people with men- 
tal illness and mental retardation has been a product of a strong and well- 
organized movement involving consumers and their families. Despite the 
strength of civil society in South Africa, people with mental illness and 
mental retardation and their families lack strong organizations compared 
to those that exist in many other parts of the world and there are few 
resources and little training in human rights and how to protect them. 

As aresult, not only do people with mental disabilities have few rights, 
but there are exceedingly few advocacy resources available to them. 
Institutionalized people especially have very little access to assistance from 
advocates for problems that arise in institutions, with concerns regarding 
their treatment, or with civil matters outside the institution. There is a 
Pressing need for support of the development of consumer and farnily 
advocacy organizations. 

2. The psychological legacy of apartheid 

The turbulence caused by physical dislocation and the social stress 
Stemming from apartheid has produced an exceed~ngly large number of 
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social and psychological problems for individuals and the society. TIIV 
impact of prolonged and intensive institutionalized state sanctioned 0 1 ) -  
pression permeates every facet of national life and has aff'ected hundred, , 
of thousands of people. 

Forced removal of some three to four million African people erodctl 
social and personal relationships. Tens of thousand of people, overwhelni- 
ingly persons of color, and including women and children, have endureci 
detention, torture, a persistent atmosphere of generalized violence an(! 
bereavement and the constant oppression of living under apartheid. TI118 
extent of violence against children under apartheid was extraordinari I\ 
high, and well documented. Unemployment still remains at 35-40 pt.1- 
cent. It is those among the ranks of the oppressed, disproportionatel! 
black, powerless and poor, who are in greater need of help. Ernotion;:l 
damage is coinpounded by time and neglect. If not addressed it will cauw 
dysfilnction in society most likely to express itself in mental illness, depctl- 
dence and violent behavior. 

Even today, South Africa is a violent society, and this is perhaps one 
of apartheid's most insidious legacies. The violence of apartheid begot 
violence in the form of crime, child abuse, and violence against wornel;. 
In the Eastern Cape Province, for example, we wcre told that there h:is 
been an explosion in cases of child abuse and in the number of chi1dsc.n 
under the age of five diagnosed with sexually transmitted diseases.'" Vio - 

lence even takes place in the examining room of clinics, so much so t l l , ~ r  

studies are underway to document the extent of violence against p:iticlll.; 
seeking obstetrical care. Many adolescents who may once have cha~i-- 
neled their anger, sense of dislocation and hopelessness, and disconnc,c- 
tion from social institutions into a political vanguard are now drawn to 
violent crime. 

The suffering from the violence and degradation experienced by pcoplc 
under apartheid, combined with the extent of violence today, is one of 
South Africa's major social problems. Trust among neighbors essential to 
;I sense of personal safety and sccurity is compromiseci through proliScr;~- 
tion of random acts of violence and disregard for human rights wid per- 
sonal property. Unrest and insecurity have had :I corroding impact o n  
family life and psychological well-bcing at all levels of society. 

The process of healing is complicated by thc cultural tlivicies within 
South African society. This i s  ;I daunting task even in situat~ons whcrc 
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therapist and client draw upon a common cultural base to guide the 
process of thinking, perception, comprehension, memory and reasoning. 
Jn South Africa, where practitioners and patients are of profoundly differ- 
ent cultures, speak andlor think in different languages, and hold different 
beliefs about the purpose of life, God, disease, death and the hereafter, the 
ability to provide ~neaningful therapy is severely compromised. 

In South Africa the obstacles to reciprocal understanding across cul- 
tural boundaries are profound. The majority population is African while 
the dominant models of practice within the mainstream are grounded in 
European thought and culture. These models are overwhelmingly con- 
trolled by professionals of European descent who are poorly prepared for 
cross-cultural practice. 

Mental health resources within the formal sector are unequal to the 
task as the majority of those in need of treatment occupy worlds of think- 
ing, perception, comprehension and reasoning outside the field of knowl- 
edge of the majority of practitioners. Western-grounded practitioners often 
are not trained in communication with ancestors whose participation is 
often perceived as essential to restoration of wholeness. The barriers of 
language and culture are formidable, even among black professionals. 
Very few black psychologists, for example, speak African languages. 

There are, however, sources of strength to address these barriers. 
There are existing pools of traditional professionals such as healers and 
diviners as well as Africans trained in Western systems who are able to 
contribute powerfully toward overcoming barriers to care within the do- 
main of formally recognized mental health workers. 

Social Workers. About 20 percent of South African social workers 
are members of ethnic communities of color. Most of these professionals 
speak African languages and understand traditional African norms and 
values and were excluded from providing staff services for treatment 
Programs that were based on a medical model. In 1993, the South Aft-i- 
can Association of Black Social Workers (SAABSW) Conference on 
Violence and the Consequences of Violence on Families and Cornmuni- 
ties recommended that community cultural systerus treatment in addition 
to individually focused treatment and prevention be urgently implemented. 
As many black social workers themselves live within neighborhoods and 
communities experiencing extreme stress, the readiness to act and re- 
solve to commit were high. The  Association of Social Workers 
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recognized the need for additional training, to enable practitioners to work 
more effectively in assessing needs and planning strategies to design and 
promote culturally appropriate models for treatment and prevention. 

During our visit in June 1997, we revisited several of the organizers to 
assess their movement toward objectives identified in the 1993 confer- 
ence. They faced the major obstacle that the hoped-for funding from 
government and international agencies had not materialized. Private agen- 
cies that previously provided funding have shifted resources to support of' 
government agencies, which are perceived as less able to carry forward 
the mission of healing begun by NGOs during apartheid. Likewise, coni- 
munity programs focused on building trust and capacity lacked fundin:: 
notwithstanding their demonstrated success. Still, these workers remilill 
committed and many are directly involved in counseling abused persorls 
on a volunteer basis. Several told of personal hardship in carrying out this 
role as their salaries were small. They are not paid for treating the victims 
of violence. 

Revitalization of SAABSW's resolve to treat victims of violence is ;I 
strong potential resource as many have grounding in both traditional and 
Western cultures. Black social workers are an underutilized resource i n  
efforts to treat trauma and provide the balm needed to build new relatioil- 
ships across ethnic and racial barriers. Professor Mazibuko of Natal 
University School of Social Work, the immediate past president of' 
SAABSW, spoke eloquently and powerfully of the need to construct heal- 
ing and treatment within a context of coherence for African peoples. Shc: 
told of efforts to develop self-help support group methodologies that would 
be maintained by victims of disorders related to torture and dislocation. A 
study group commissioned by SAABSW proposed short- to intermedi:~tt~- 
term training of a cadre of lay counselors who would then organize anti 
facilitate support group activities for social workers who are themselves 
in need of intensive training in work with post-traumatic stress and related 
disorders. Professor Mazibuko believes this strategy to be the most proni- 
ising of those considered to meet the urgent needs of the majority of peoplc 
with mild to modcrate dy~funct ion.~" 

The Clergy. Pastoral counseling is a vital task for the clergy. Many 
clergy occupy positions of respect and trust within the communities they 
serve. Encouragement and perhaps an invitation to take courses to cn- 
hance understanding of common disorders and mechanisms for referral 
will enable them to improve and expand services to their communities. 

Faith structures within the framework of ecumenical world bodies of 
Muslims, Christians, Jews, Hindus, Buddhists and others might be asked 
for help in designing appropriate curricula. The World Council of Churches 
in Geneva is well situated to provide leadership in this type of effort. 

Healers and Diviners. The vast majority of South Africans suffer- 
ing post-traumatic disorders seek help within the framework of traditional 
African mental health systems. They do not perceive Western practitio- 
ners as offering treatment responsive to their needs. For example, West- 
ern practitioners may not recognize the symbolism of dress and color 
important in traditional societies in the treatment process. Many African 
peoples distinguish between African illness and European illness. By the 
same token, visions, dreams and prophetic revelation as evil-cleansing 
forces are not well understood by most Western-trained providers. 

When powerful cultures meet, syncretism or integration of world view 
is often the better pathway. Both African and Western patterns of treat- 
ment have much to offer. There are, within South African society, per- 
sons familiar with more than one cultural perspective. There are models 
of successful integration in various societies. The health of the Chinese 
people improved under a system able to integrate traditional and modern 
treatment systems. Indeed, the World Health Organization has called for 
dialogue toward integrating health care. One of the fastest-growing and 
most influential religious movements in South Africa, the Zionist Church, 
owes much of its appeal to the coherence i t  lends to those who must live 
in both European and African societies. 

With its rich, culturally-grounded systems of healing, South Africa 
too may find this strategy key to provision of urgently nccded care for its 
wounded. For example, Professor Mthobcli Guma of the University of 
Western Cape, trained in his youth as a diviner, also holds degrees in 
public health and anthropology. Such persons should be called upon to 
help build pathways to broadened understanding and cooperation across 
~h i lo so~h ica l  barriers. Work carried out by WHO should inform those 
charged with this task in South Africa. At the same time, the discussion 

licensing healers and diviners is complex. Not every person who claims 
to be a traditional healer is such. The challenge of integration is daunting. 

Trauma Centers. These centers, like the Center for the Study of 
Violence and Reconciliation and the Trauma Center for Victims of Via- 

1 
lence and Torture, provide high-quality services for victims of trauma and 
violence that combine Western and tradit~onal methods. The Trauma 
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Center for Victims of Violence and Torture, for example, runs program:, 
for returned exiles, refugees, torture survivors, former political prisonerh, 
and victims of rural and urban violence. The Center for the Study of' 

Violence and Reconciliation offers clinical treatment, outreach servicex. 
women's and children's services, and services for perpetrators and cart.- 
givers. At present, more than half of its caseload consists of victims oI 
domestic violence and sexual assault. 

Both centers use niethods that combine Western and African modall 
ties, e\pecially in groups. The programs include family support for victim. 
of violence. The overwhelm~ng problem is that the demand for traunl,! 
center serviccs astronomically exceeds the supply. 

F. Military Medicine in South Africa 

Unlike virtually every other military medical service in the world, South 
Africa's armed forces physicians and other health professionals have been 
organized sincc 1979 as an entirely separate arrned services branch. :I 
three-star general with a medical degree commands the South Afric::!i 
Medical Service (SAMS), which provides care to army, navy, and alr 
force personnel, but is constituted as a distinct, administratively co-equi  
military organization. The SAMS has included doctors, nurses, psycholo- 
gists, and non-professional, military-trained medics. In theory, this uniqrit: 
administrative structure might be expected to nurture a separate medical 
culture within the military, respectful of the profession's ethical traditinil, 
including the Hippocratic commitment to keeping faith with patients. !n 
practice, SAMS conceived of its organizational role differently. As tkc 
SAMS commander, Major General Neil Knobel, told the TRC's hcalti~ 
sector hearings, SAMS' priorities were "firstly, to insure a healthy sectl- 
rity environment and secondly, to insure a secure health environment."' 
I n  theory and in practice, SAMS conflated its health and state sccurlt)' 
functions, engaging in a wide range of clinical, research, and other activi- 
ties in support of the apartheid regime's campalgn against its opponenth. 

Like military doctors in other countries, SAMS personnel providcil 
cure to soldiers wherever they went. However, this meant that SAMS 
personnel accompanied South African troops on incursions into AngnI;~ 
and Namibia that violated international law, and on domestic operations 
against the regime's opponents. In this role, SAMS physicians were 21- 
most uniquely well situated to learrl of injuries to civilians and combatants 

suggestive of torture or other abuses. Neither the TRC hearings nor our 
own inquiries yielded direct evidence that SAMS personnel participated in 
atrocities during these missions or in other ways breached the duties of 
medical personnel in arrned conflict under the relevant Geneva conven- 
tions and  protocol^.^' Neither, however, did we tu~-11 up evidence that 
sAMS personnel ever reported medical evidence of human rights or hu- 
manitarian law violations to anyone outside the military cornmand sys- 

SAMS personnel played a more active state security role through the 
primary health care they provided to black civilians in some areas, includ- 
ing within the former homelands. During the 1980s, the security forces 
shut down private medical clinics in some townships and rural areas in an 
effort to forestall the develop~nent of community institutions into centers 

! of resistance to the regime. SAMS filled the gap, becoming the main 
provider of health services to blacks in many rural areasx' as part of the 

I 
I state's effort to prevent its opponents from gaining local footholds through 
I the development of non-governmental social welfare institutions. This 

I civilian health care program served as both a means for winning rural 
1 "hearts and minds" and a window into local community concerns. As 

SAMS commanders freely concede, these health services did not nearly 
approach the technological intensity or quality of medical care available to 
the white population. SAMS also provided medical care to civilians in 
Angola and Namibia in conjunction with South Africa's military campaigns 
in these countries." We were unable to ascertain whether these services 
were merely incident to military operations in these countries or were past 
of a larger effort to discourage local civilians from giving safe harbor to 
the anti-apartheid resistance. 

There is evidence that SAMS physicians and psychologists perl'ormed 
biological and chemical weapons research, but the exact extent of the 
chemical and biological programs and whether they included weilpons of 
mass destruction is unclear. There are also various accounts alleging that 
 SAM^ personnel administered drugs and aversive electric shocks to g;ly 
Conscripts without their consent in a11 effort to change their sexual orien- 
tation and assisted in the interrogation of detainees. The South African 
military may have used chemical weaporls in Mozambique and herbicides 

I In Namibia a decade ago. The former  pal-theid govcm~nent apparently 
'nvestigated the possibility of developing a bacteria that would selective 
kill or injure black people while leaving wh ie  people uoharined."" 
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General Wouter Basson, a cardiologist in the military who was once 
the personal doctor to the former President, P.W. Botha, appears to have 
headed a special military program that operated covert laboratories anci 
set up front companies. This unit conducted research and produced both 
recreational drugs, like Ecstacy, that were sold to make money and a 
variety of gadgets that gave the apartheid regime undetectable ways of 
murdering political opponents. The implements included screwdrivers with 
poison-filled cylinders, rings with spring-loaded compartments hiding deadly 
powders, vials of whisky laced with the toxic herbicide paraquat, and pep- 
permints spiked with botuli~m.~' At the time of our mission General Basso11 
was still on active duty and registered with the SAMDC as a cardiologist 
and a practitioner in good standing. 

In an interview with our team, General Knobel acknowledged that 
SAMS personnel had done research with biological weapons and poison 
gas but insisted that the work had been purely defensive.xx General Knohcl 
said SAMS had begun a "command investigation" of the charges con- 
cerning the gay conscripts and that court-martial proceedings could fol- 
low. He denied that SAMS psychologists or other personnel had evcr 
been "involved in interrogation under the command of the Surgeon Gcn- 
eral" [the SAMS commander]. He did say though that "certainly psy- 
chologists were involved" in training South African special forces "in how 
to resist special interrogation techniques." 

SAMS physicians and other health professionals, in sum, actively sup- 
ported the apartheid state's struggle to remain in power and understood 
this to be an important part of their mission. SAMS personnel rendcred 
such support not only by providing medical services to the military but a!<o 
by operating health care programs for civilians in contested rural al-tits 
and putting their technical skills to direct military use, e.g. in the country's 
chemical and biological weapons programs. SAMS commanders' non- 
responsiveness to the TRC's detailed inquiries about these activities hiis 
made thorough scrutiny of them difficult thus far. We have therefore 
been unable to ascertain the full extent to which SAMS personnel actcd 
contrary to international human rights and humanitarian law stand~u-ds, as 
well as international medical ethics norms, in pursuit of their state security 
mission. We register our concern, however, that SAMS' exp;lnsive con- 
ception of its state security mission is at odds with the more limited role of 
military medicine in rnost other nations' armed forces. Like the district 
surgeons, medical personnel in SAMS confronted a situation where thcir 
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dual loyalties put them at ongoing high risk for complicity in  violations of 
human rights and humanitarian law. 

G. Civilian Health Services for the Poor: 
District Surgeons and Public Hospitals 

The vast majority of South Africans receive their medicak care from 
govemment-run clinics and hospitals. Throughout the apartheid era, black 
people were relegated to grossly inferior facilities within this segregated 
system, while the rnostly middle and upper class white population had 
access to an elite sphere of private practitioners and hospitals. Large 
differences by race in wealth and income enforced clinical a~a r the id .~"  
Within the elite, private sphere, white (and some Indian and "colored") 
South Africans could obtain care from physicians as committed to Hippo- 
cratic ideals of fidelity to patients as private practitioners in the U.S. or 
Europe. To be sure, these private physicians participated in apartheid 
culture and obeyed apartheid laws. Those who saw non-white patients 
tended both to have separate, less desirable waiting and consulting rooms 
and to admit them to non-white hospitals. Merely by following the norms 
of apartheid culture and obeying the segregation laws, they functioned, to 
some degree, as agents of the state and of white society at their non- 
white patients' expense, in violation of the ideal of undivided commitment 
to patients. Yet these private practitioners were far removed from the 
culture and lines of authority of the military, police, prisons, and other state 
security organs. They conceived of themselves as devoted exclusively to 
their patients and beyond the reach of the state's apparatus of repression. 
BY contrast, the physicians who served the black poor in state-run set- 
tings were pushed in myriad ways toward an understanding of their role 
that entailed balancing the state's and patients' needs. Severe budgetary 
limitations, large numbers of patients, overcrowded facilities, and limited 
access to tertiary care compelled virtually all who cared for poor blacks in 
the townships and rural areas to engage in ongoing triage. Their employ- 
ment relation to the apartheid state invited a measure of loyalty to its 
Policies and perceived needs. 

The typical state-employed clinician could satisfy this loyalty passively, 
Practicing within the framework of the system's mcially discriminatory 

mles. Toleration of gross inequities in medical resource allocation, 
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adherence to clinical practice patterns that took these inequities as givcns, 
and compliance with the rules of racial separation were necessities tor  
"getting by," day by day, without colliding with administrators or goverrl- 
nient authorities. Physicians in leadership roles within this system col- 
laborated more actively, by participating in resource allocation decisior~\ 
that explicitly disfavored blacks and developing practice guidelines th;~t 
made access to many expensive clinical interventions effectively contin- 
gent on race."' 

The divided clinical loyalties of government physicians also led so111c 
to become collaborators in the apartheid regime's repression of oppo- 
nents. The District Health System, in particular, functioned as a spawnirig 
ground for active and passive medical conlplicity in the torture and mur- 
der of apartheid opponents. Separate district health services, staffed hy  
so-called district surgeons (actually general practitioners and internists, 
for the most part), provided medical care in many townships and ruial 
areas to people unable to pay for private care. The district surgeons 
provided much of the care available to the country's black and "coloreil" 
populations and cared for prison inmates and other detainees. 

District health services, which employed the district surgeons, wcre 
local agencies administered by provincial and municipal health authorities 
and overseen by the national Department of Health. National statutory 
and administrative law prescribed the district surgeons' care-giving i d  

forensic duties but left daily management of their work to the provincial 
and municipal health authorities. In theory, this administrative schcn-~e 
should have ensured the ethical and clinical independence of the district 
surgeons from prison, police, and military authorities. In practice, the low 
prestige and professional isolation associated with medical employment In 

black and "colored" townships and rural areas made the role of district 
surgeon ethically vulnerable. 

South African medical graduates tended to view district surgeons9 
work as much less desirable than private practice and other career op- 
tions, and the ranks of the district surgeons included many with weak 
credentials and few professional alternatives. In rural and township clin- 
ics, moreover, many had little or no regular contact with physician col- 

leagues-and regular contact with police and prison officials who brought 
them clinical and forensic work. Indifferent local health authorities tended 
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to pay little attention to district surgeons' performance. In such environ- 
ments, physicians received little reinforcement from pecrs or supervisors 
for the quality of their work or for their adherence to the ethical standards 
of the profession. Notwithstanding their separate lines of authority to 
local health bureaucrats, they often developed closer ties to the prison and 

officials with whom they worked regularly. Even in such en\ 'iron- ' 

merits, many district surgeons performed competently and ethically, PI-()- 
"iding the best care they could within resource constraints imposed by 
others, acting as advocates for their patients and thoroughly documenting 
medical evidence of abuse by the security authorities. Others, however, 
came to identify more with the purposes of the prison and police officials 
than with the distinct ethical role of the medical profession. 
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7~ Thomas, TI-udy. M.D.(Ministcr of llealth, Eastern Capc Province). lritcrvjew by 
Robert S .  Lawrence, Junc 15, 1997. 

xu klatch, John. Intcrvicw, Junc 1097. 
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Conventions and Protocols governing both international and inlra.n:itional :lrrncil 
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soldiers and civilians on the basis of clinical need, without regard for conibatant 
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the service's role in providing health care to civilians in rural areas, hut we wcrc 
unable to ascertain, from thcsc subrn~ss~ons,  the slze and scope of this role. 

8 5  Knobcl, Neil (Major General). Interview by Gregory I3loche, June 1997. 
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practice protocols expressly cond~tioncd access to services on race. Rather, such 
discrimination was cllkcted through the channeling of blacks and "coloreds" to 
separate facilities, with varying practice protocols that reflected thc~r  sharply 
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Underlying Causes of Human 
Rights Violations 

The mandate of the TKC includes determining causes of gross viola- 
tions of human rights. Identifying these causes is essential for ending the 
cycle of abuses and to pointing the way to effective reforms. While the 

I truth-telling function of the TRC is a critical step, prospects for reconcili- 
ation seem remote without the progressive realization of all human rights 

1 
for all South Africans. In that regard, it is important to recognize that the 
acts of omission and commission which violated the inherent rights and 
dignity of South Africans were not limited to "gross" violations of human 
rights. Moreover many of the same factors related to violations of civil 
and political rights also resulted in violations of social, economic, and cul- 
tural rights. 

This chapter seeks to provide insight into the complex problem of the 
causes of human rights violations. It specifically addresses how members 
of the healing professions became an integral part of the apartheid system 
which deliberately inflicted sustained and utltold suffering based on a rac- 
ist ideology. In our analysis of causes of human rights violations, i t  is 
important to bear in mind that the suffering generated by apartheid was 
not limited only to the oppressed, as Allister Sparks points out; it under- 
mined the humanity of the oppressors as well: 

Slavery debases master as well as slave. The war- 
den becomes a prisoner in his own jail; hc is never 
free from the business of oppression and confinement. 
So, too, in Apartheid South Africa where white and 
black had been bound together in a web of mutual 
destructiveness. Apartheid, brutalizing the whites as 
it destroyed the self-esteem of the blacks, robbed both 
of their humanity.' 

A. The Primary Cause: 
Racism in the Society 

I 

The primary and defining cause of the human rights violations in South 
Africa's health sector is clear. It is a profound and pervasive racism: the 
belief that whole populations arc "inferior," less than hurnan, and there- 



fore not entitled to the most fundamental rights ~und protections of the 
human condition. 'This racism was embodied in an authoritarian politic;il 
systeln and expressed in law and in the structures and policies of every 
institution in South African society. It was enforced by violence; torture. 
extrajudicial executions and massacres, detentions, dispossessions, thy 
destruction of whole communities, and sjrstematic humiliation cornprisc 
only part of the arsenal of oppression. Racism served as the irnmorai 
rationale for a massive system of political disenfranchisement and eco- 
nomic exploitation that approached (and sometimes included) outright sla- 
very. Over decades, it cost hundreds of thousands of lives and stifled tli:. 
potential of millions. Its cost to the human spirit is incalculable. 
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Racism was not and is not unique to South Africa. What is unique, at 
least among industrialized nations in the second half of the twentieth cen- 
tury, is the organization of an entire society on the principle of selective 
separation and inequity on the grounds of race. Apartheid was more than 
a state policy and more than a political economy. It was a culture, :I 

system of beliefs and actions that profoundly affected every person in thc 
nation-including the ruling caste of whites, variously moved to savagery 
and denial in defense of racial privilege. 
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Three aspects of this culture of apartheid are of particular concern to 
the protection of health and human rights. The first is the devastatilng 
effect of the South African apartheid system on the health of subjccl 
~opiilations, primarily through the systeniatic and deliberate denial of ac!- 
equate housing, food, sanitation, and environmental and occupational pro- 
tection in contravention of every international standard. The second is the 
deliberate construction of a racially organized and caste-biased health c~i1-2 

system that offered grossly inferior care to millions of South Africa's peopli.: 
of color and effectively accomplished the outright denial of care to ~ n ~ l -  
lions more. The third is the extent to which the culture of apartheid poi-  
soned the integrity of so many health professionals, so that-at best-they 
saw no conflict between the dictates of racism and the egalitarian corn-- 
mitments of medicine, and-at worst-they used their skills in active sup- 
port of oppression and in violation of every ethical code relevant to thclr 
professions. These failures are more than individual. They roflect the 
extent to which acultilre of racism can structure the social, environmental 
iund political determinants of health and infect the core institutions of health 
care, including its professional schools and disciplinary bodies. 

All these aspects are documented over and over again i n  the 
submissions to the Truth and Reconciliation Conimission. It is this cumu- 
lative record that informs our analyses and recommendations. We recog- 
nize the profound and fundamental changes that have occurred in South 
African society, and the commitments of a new and dernocratic govern- 
ment. But we also know that the legacy of apartheid is manifest i n  the 
present in multiple ways, including health care and the determinants of 
health, and that it casts a long shadow on the future. Our own experience 
in the United States teaches the bitter lesson that racism dies hard, and 
slowly, but it is the purging of this primary cause that is the recommends- 
tion-and the task-that underlies all others. 

B. Racism in the Health Care System 

Health practitioners, of course, have a unique responsibility in society, 
as healers, to understand and alleviate causes of human suffering, and to 
promote health.2 Although internationally recognized principles of bioeth- 
ics should have prevented, or at least greatly mitigated, health practitio- 
ners' complicity in human rights violations, by and large they did not. 
The triumph of racism over ethical responsibilities was built into the struc- 
tures and characteristics of the health sector and the health professions. 
It is useful, we believe, to describe how racism played itself out in practice 
in the health sector so that health professionals could participate without 
a great deal of thought in a systeln of intentional discritnination and the 
deliberate infliction of harm on the majority in South Africa. 

Bureaucratic fragmentation fostered the development of per\lasivc 
racial discrimination in health care. The separation of South African medi- 
cal services into myriad bureaucratic entities, administered or over-seen 
by different levels of government and responsible for providing care to 
different racial groups, incant that practitioners within each clinical setting 
Saw relatively homogeneous populations of patients. However widely the 
Standards of care and the norms of respect for patients var~ed ol?zorz!: 

clinical settings, practitioners in any otle cIin~caI setting tendcd to ;IPPIY 
'he same or similar standards to the patients they treated i n  that setting. 
Racial discrimination operated for the most part ilt a higher Icvcl, through 
large differences in the per capita resources deployed to different clinicid 
Settings, as well as through differences i n  the mechanisms of governance. 
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The typical practitioner, working in a single professional setting, did not 
encounter these differences up close, on a daily basis. 

The individual practitioner, to be sure, made the system of racial dis- 
crimination work, day in and day out, by adhering to protocols and rule!, 
that were race-biased in both effect and design. When patients of diffcr- 
ent races came to the same facility, they were often sent to separate 
waiting rooms, seen in separate areas, and given different priorities, ac- 
cording to race. But practitioners within a given setting more commonly 
saw patients of only one race and did not personally face the ethical nnci 
human rights affront of different clinical protocols and rules for patients of 
different races. This made it easier for clinicians to go along with the 
system without experiencing themselves as active perpetrators of rat- 

ism. So  long as they turned a blind eye toward the larger, race-biased 
context of their clinical work, they could see their own conduct as conso- 
nant with their ethical duty to treat patients without regard to race.' This 
enabled large numbers of physicians who were not proponents of apar-t- 
heid to rationalize the crucial support they lent to the system by practicing 
within its rules. 

Bureaucratic fragmentation also fostered medical apartheid by giving 
legislative and administrative policy-makers the economic and budgeting 
tools to maintain patterns of racial discrimination. South Africa's husc 
black-white disparity in economic status enabled markets to do much of 
the work of medical apartheid, by setting prices for private health services 
and insurance sufficiently high to deny almost all blacks access to private 
sector care. Public subsidies could have empowered black South Afri- 
cans to gain access to private health services, thereby achieving a mea- 
sure of racial integration through the marketplace, but the national ;itld 
provincial governments eschewed any such approach in favor of a sepa- 
rate, government-run system for the largely non-white poor. 

The importance of this foundational policy decision cannot be over- 
stated. Had the South African government either introduced subsidies 
sufficient to give all poor people access to private sector care4 or created 
a public system of health care provision sufficiently attractive to dra~v 
substantial numbers of middle class  white^,^ it could have achieved con- 
siderable racial integration in the health sphere. To say the least, either 
approach would have made medical aparthcid more difficult to irnposl. 
Public subsidies sufficient to give blacks access to private services would 
have required the state to be more heavy-handed in order to maintain 1 
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racial segregation in the private sector. Public financing or provision of 
care good enough to attract many whites would also have required the 
apartheid state to more aggressively impose segregation in the medical 
sphere. 

Within South Africa's state-run health services, bureaucratic frag- 
rnentation facilitated budgeting practices that helped to maintain medical 
apartheid. The separation of government authority over medical matters 
into separate departments of health for the nation as a whole, the prov- 
inces, and the so-called black "homelands," and the 1983 division of pro- 
vincial health departments into black, "colored," and Indian "own affairs" 
sections, enabled legislative and administrative policy makers to budget 
grossly unequal per capita resources to programs serving members of 
different racial groups. These budgetary decisions, made by officials com- 
mitted to apartheid ideology and remote from public clinics, hospitals, and 
the suffering people they served, translated into large racial differences in 
access to care within the public system. Residents of the virtually all- 
black "homelands" were particularly hard hit by low per capita allocations 
from the national government. 

Confronted with these racial inequalities, physicians and other health 
professionals who worked in public settings made do with what they had. 
They can be fairly faulted for making do without demurring-for not pro- 
testing the fact that clinical scttings frequented by people of different races 
brought vastly different per capita resources to bear on the same medical 
problems and followed very different practice protocols as a result. But 
bureaucratic fragmentation made such protest less likely, by making these 
inequities less conspicuous to practitioners. Engaged, for the most part, 
within one or a few institutional settings, practitioners were simultaneously 
well situated to see the clinical impact of their own resource constraints 
but poorly positioned to discern systenl-~vidc resource disparities and con- 
Sequent inequities in clinical practice and results. These system-wide 
inequities tended to remain out of sight and out of mind, at least as a 
matter of daily clinical experience. This inattention and inaction was of a 
piece with the general tendency of people working in bureaucratic set- 
tings to accept and even justify role constraints rather than resisting them, 
and to evolve institutional norms to fit these constraints." The larger South 
African cultural context of race-based hierarchy and contempt eased the 

for health professionals to do so, and the fragmentation of the health 
lessened the power of the ethical tradition of medicine as a coun- 

terweight. 
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C. Other Factors 

Like other countries, there were other factors in South Africa that 
contributed to human rights violations in the health sector. Unlike mosl 
other countries, however, these structural, educational, and behavioral PI-oh- 
lems interacted with the underlying racisrn both manifesting and con?- 
pounding its effect. 

1. Limited conceptualizations of health and human suffering 

Principles of bioethics have evolved within a limited d isease-bad  
and patient-centered conceptualization of health and human suffering arid 
have usually not been applied to broader health concerns, nor particularly 
to matters of state interference with health or health practice. The codcs 
of conduct usually regulate clinical encounters with individual patients and 
do not attempt to define health and well-being or address interference 
with health by the state. By tending to focus on suffering almost exclu- 
sively in the context of the physician offering treatment for injury or clis- 
case, these codes do not attend to the relation of health to the protection 
of human rights, nor to the physical, psychological and social health con- 
sequences of violations of human rights and humanitarian law. Con4e- 
quently, they marginalize their role in society. 

When conceptualizations of health and hurnan suffering are devoid of 
human rights concerns, health personnel easily avoid coming to terms with 
the role they may be asked to play in a highly politicized environment, and 
thus can become willing and unwilling participants in human rights viola- 
tions which serve the partisan interests of the state and other actors. In 
South Africa (and elsewhere), health professionals were ill equippcci to 
respond to suffering caused by armed contlicts and human rights a h ~ ~ \ c s  
and were more likely to focus narrowly on their own practices ;1nc1 tul-n 
away frorn even obvious violations of human rights. 

Some health practitioners are cluick to point out that there is a difl'cr- 
ence between active participation in human rights violations and "standing 
by." The assertion by MASA that standing by in the tiice of human rights 
violations constituted "complacency" I-ather than "complicity" deserves 
further attention. The assertion implies that doctors did not have a profes- 
sional duty to intervene in the suffering caused by apartheid. Was this the 
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case? After all, a concern for human rights in the conceptualizatioll of 
health and human suffer~ng is a relatively recent development. 

Having said this, it is also true that internationally recognized prin- 
ciples have evolved that provided ample justification for physicians to re- 
spond to the suffering caused by apartheid. For example, the World Medical 
~ ~ ~ o c i a t i o n ' s  "Declaration of Geneva"' includes the pledge to serve hu- 
manity, to practice with conscience and dignity, to make patient health 
one's first consideration, to maintain the utmost respect for human life 
even under threat, and not to use medical knowledge contrary to the laws 
of humanity. Furthermore, bioethical principles of beneficence, justice 
and fidelity provide a firm foundation to confer on health professionals the 
responsibility for protecting and promoting human rights and humanitarian 
law. Given these principles, it is more accurate to describe the inaction 
and silence of health personnel as complicity rather than complacency. 
Such complicity constituted a failure of professional duty, and served to 
legitimize state abuses and the active participation of health practitioners 
in these abuses. 

In sum, South African health personnel either knew or should have 
known that the discriminatory practices of apartheid would cause signifi- 
cant harm to black South Africans. Silence and inaction in the face of 
human rights violations represented moral choices of health practitioners. 

I Such choices, in combination with a limited conceptualization of health 
and human suffering, were a prescription for complicity in human rights / violations. 

The truth and reconciliation process represents a critical opportunity 
for those in the health sector to re-examine their definitions of health and 
the scope of their professional responsibilities. Health practitioners do 
have a responsibility to protect and promote all hurnan rights not only 
because human rights violations have devastating health consequences, 
but because protecting and promoting human rights (civil, political, eco- 
"Omit, social and cultural) may be the rnost effective means to provide 
the conditions for health and well-being in u global civil society. 

I '- Ineffective leadership of health sector organizations 

Although some progressive health professionals in South Africa worked 
for the protection and pro~notion of hurnen rights during apartheid, most 
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did not. A significant factor in the widespread disregard for human right5 
concerns was the lack of leadership within the health sector, including 
professional organizations, regulatory health councils, the Department of 
Health, health facilities and academic and research institutions. Such 

leaders were often an integral part of white South African society. Thttir 
failure to confront the health consequences of human rights violatiolls 
legitiruized the ruthless social engineering policies of apartheid and toll- 

tributcd greatly to the systematic dehumanization and disenfranchisemc.i~t 
of generations of black South Africans. 

Leadership is a critical factor in the determination of health policy i i~ld 

also serves as an example for health practice. Leaders within the health 
sector not only failed to recognize the relevance of human rights in health; 
they neglected to develop comprehensive codes of ethics or to enforce 
established codes of ethical conduct, and they failcd to support and pro- 
tect health personnel who took considerable risks in supporting hunjan 
rights. 

Many leaders within the health sector have provided the TRC with 
unqualified apologies for the conduct of health personnel during the era of 
"complacency," but how is one to believe that such conduct will change 
without evidence that the leadership within the health sector has ;rlso 
changed. The health sector hearings of the TRC clearly demonstrated 
little evidence of such a transformation on either level. Apologies and talk 
of building. a "culture of human rights" are likely to beco~ne the instru- 
ments of surviving "transformation" intact, rather than promoting the health 
and human dignity of all South Africans. Furthermore, not one leader of a 
health professional organization or health regulatory body, nor SAMS, nor 
the Department of Health has offered a strategy to include human rights 
in health education. Without effective reform of the leadership that was 
responsible for the health sector's shameful silence and inaction under 
apartheid, the health sector's stunning opportunity for trtlnsformation ~naY 
sirnply evaporate. 

The effect of lack of leadership in promoting health and human rights 
in the health sector is compounded by efforts to maintain the status q~lo.  
Privatization of health care delivery has already beconie a major theme 111 

the unity talks between MASA and the black physician organizalic?ns. 
Such interests in mair~taining present reimbursement schemes and control 
over practice patterns appear to demonstrate MASA's preoccupation with 
the financial interests of its mernbers, rather than the health and well- 
being of black South Africans. 
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3. Power without adequate accountability 

Health professionals, particularly physicians, have a great deal of power 
in their relationship to patients. This asymmetry in power stems from 
differences in knowledge and language, and places health practitioners at 

an advantage in their clinical encounters and roles in society. Although 
many practitioners care greatly for their patients, their power needs to be 
held in check by the formal requirements of promoting health in society. 

Because medical encounters are often characterized by an asymme- 
try in power, doctors and other health professionals have the potential to 
abuse that power. When health concerns are limited to the objective of 
curing disease, the likelihood increases that health professionals will not 
relate in a holistic manner to issues relating to the human worth and dig- 
nity of their patients. Such moral disengagement may be a critical factor 
in abusive behavior. Under such conditions, the body beconles the me- 
dium for doctors to achieve power, control and personal gain. Moreover, 
the fact that this power asymmetry is not formally recognized in health 
education suggests that it serves health providers rather than members of 
the community. 

Structural mechanisms for accountability in the health sector gener- 
ally consist of licensing and regulatory councils that function to prevent 
the abuse of individual patients. Their importance cannot be overstated, 
especially in the apartheid state. But there was no accountability, licens- 
Ing or disciplinary system that valued ethics and human rights over the 
policies of apartheid. 

4. Lack of independence in the health sector 

South African physicians and other health workers under apartheid 
widely expected to put the security and other interests of the state 

ahead of their ethical commitments to patient well-being. To some de- 
gree, medical institutions and professionals in all societies serve security- 
"lated and other non-therapeutic purposes-e.g , by performing forensic 
evaluations and treating mernbers of the armed forces to maintain their 
Combat-readiness. In apartheid-era South Africa, however, this non-thera- 
Peutic role was greatly magnified. Thc armed forces, police and prison 
Officials, and the natioml and provincial depiirtments of health looked to 
Physicians to function as both active agents and passive adjuncts of the 

state's efforts to repress opposition, cover up torture and mur- 
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der, and sustain the systematic practice of race-based hierarchy. S o ~ t ! ~  
African physicians, for the most part, went along with these expectations, 

Independence in the health sector is essential to ethical health prac.- 
tices and health policies because third party interests almost always cont- 
promise efforts to provide effective care and to promote health. In Sour11 
Africa, lack of clinical independence was most pronounced in situations 
that the state perceived as threatening, i.e. medicolegal and forensic mutli- 
cine, custodial care, and health services in the South African military scr- 
vice. Similarly, the lack of independence of institutions that were responsiiile 
for heitlth policy greatly facilitated their permeation by the racist ideology 
of the state. Acts of omission and commission by statutory regulatnry 
bodies such as the SAMDC and SANC, as well as the Department of 
Health, academic and research institutions, and health care facilities, clearly 
contributed to violations of human rights. 

That the state so extensively compromised the independence of the 
health sector should not come as a surprise. Such structural relationships 
develop because they serve the interests of the state and the health sector 
both. Under apartheid, what was at stake for the state was not simply 
winning a conflict, but the very legitimacy of its power to govern. 'I'he 
involvement of health professionals in human rights violations, and thcir 
pervasive acquiescence to such violations, served to legitimize the actions 
of the state. The apartheid government imposed its ideological claims to 
the detriment of the credibility of health practitioners. The intimate rcla- 
tion between the apartheid state and the health sector also served the 
interests of health practitioners. Apartheid policies provided practitioners 
with the means to realize the interests of physicians and other health pro- 
fessionals, at the expense of the health and well-being of black South 
Africans. 

Clinicians employed in settings linked to institutions of state secut-ity 
tended to serve and even identify with these institutions' missions. Mili- 
tary physicians did so openly, putting their skills to use not only to kceP 
armed services personnel combat-ready but also to campaign for the alle- 
giance of civilians in contested rural areas and even to develop weapons 
technologies. The isolation of military physicians from the rest of So~ l fh  
African medicine promoted their development of a distinct identity :lnd 
culture, less patient-oriented and more responsive to the perceived s~cL1- 
rity needs of the apartheid state. Although South Africa's district sur- 
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p o n s  did not formally report to police or 13rison a~thor i t ies ,~  the profes- 
sional isolation of many ~n the townships and rural areas weakened their 
self-perceived constraints on identification and alliance with these authori- 
ties when called upon to attend people in detention. 

5. Lack of adequate human rights and bioethics education 

Education has far-reaching and long-lasting effects for health person- 
nel and health practices. The educational process has a formative effect 
on conceptualizations of health and human suffering, and thus on the scope 
of professional interests in society. I t  provides role models which students 
often emulate, as well as ideas about questioning authority and one's role 
in relation to the state. 

Health education under apartheid clearly contributed to causes of 
human rights violations in the health sector. Under apartheid, health edu- 
cators failed to include human rights and bioethics concerns and thereby 
contributed to the neglect of the health consequences of human rights 
violations. Health educators provided students with limited, disease-based 
conceptualizations of health and human suffering which disregarded the 
importance of social determinants of health. Furthermore, health educa- 
tors served as models for the support of extreme discrimination in the 
delivery of health services and in health education. Student selection by 
health educators contributed to the institutionalizatiol~ of racism in the health 
sector. The selection of privileged white students, combined with insuffi- 
cient exposure to primary care experiences in black communities, rein- 
forced the isolation of students from the health needs of the majority of 
South Africans. In addition, health educators have been criticized for 
discouraging students from questioning authority. This may have been a 
significant factor in the health sector's history of obedience to authority. 

NOTES 
I 

Allistcr. 7i1111orro\v Is Ariotl~er Cnlrrlrr-y: TIIP 1,l.sitle st or:^ r~/'Soltth Afr-icrl :s 
Negotiated Ke~~ol~ctiorz. Struik Vook Disrributors, Soulh A k c a ,  p 227. 

Health is defined as "a slate of complele physical, mcnral and social well-being, and 
not lncrely the nbscnce of disease or infirmity." Worltl Health Organization, 



(1978). Declaration of Altna Alta. World Health Organization, Primary Iicalth 
Care. Geneva: World Health Organization. 

' Physicians whom we interviewed generally expressetl the belief that during the 
apartheid period, they were ethically obligated to provide the same techtziccrl 
quality of care to their patients of all races. However, the Medical and Dental 
Council took the position that racial discrimination by itself did not nlcrit 
professional discipline, so long as the patients discrim~nated against were not 
"treated unacccptably." Interview with R. J .  Filmalter, M.D., Assistant RL>I. '" \\rur 
for Professional Misconduct, Interim Medical and Dental Council. Many who 
said physicians were ethically obliged to provide the same technical quality ol 
care regardless of race said they viewed segregation of health care facilities as 
ethically tolcrablc during the apartheid era. 

The Mcdicaid program in the 11.S. illustrates this possibility, albeit incotnplelcly. 
Medicaid provides a combined federal and state subsidy to sorr~e poor peoplc tor 
the purchase of some medical care (less than that covered by comprchcnsive 
private insurance plans) in the private marketplace. 'I'hc Gcrrnan system morc 
completely subsidizes poor people's purchase of private insurance and mcdtc:rl 
care (while relying on private entities known as "sick funds" to pool middle c l a s  
resources for the purchase of private carc). 

Great Britain's National Health Service, well-known to South Africans, IS one 
cxa~nplc  o f a  government-administered health care delivery system high enough In 
quality to attract most middle-class citizens. South African health carc rcfortl~crs . . 

have from time to time, without succcss, urged the creation of a British-stylc 
health service. 

" Wilson, JQ. Bureciuoncy: WItnt Gover t~ t~e t~r  A~ertcies U o  rtr~d W11y Tlley I)n 11. 
New York: Hasic Hooks, 1989. 

Amnesty International, p. 4. Declaration of Geneva, World Meclical Associatioil. 
1975. 

As district health system employees, they reported to provincial and local he;~l~ll  
agencies. 

Recommendations 

A. Elimination of Racial Discrimination 
and Disparities 

Development of a unitary, post-apartheid health system, accessible to 
the poorest South Africans yet appealing to middle and upper class whites 
and non-whites as well, should be a high human rights priority. The Inter- 
national Convention on the Prevention of All Forms of Racial Discrinnina- 
tion requires states to eliminate policies that are discriminatory in impact 
as well as intent.' To comply with the Convention, which constitutes the 
most authoritative statement of international law bearing on state-sanc- 
tioned racial discrimination, South Africa will need to transform its public 
medical services system to greatly reduce racial disparities in access and 
resource allocation. Incorporation of patients from diverse spheres of 
South African life within a single health system, funded equitably and 
administered with an eye toward coordination and consistency in clinical 
practice, would do much to reduce racial disparities in access to carc. To 
be sure, the wealthiest South Africans, like the most privileged in any 
society, will be able to buy out of a medical system designed to distribute 
careequitably to the many. But inclusion of substantial numbers of people 
from all backgrounds within a unitary system would build mass support 
for a floor below which the quality of care could not fall-:und would 
foster a more integrated medical culture, with less racial and regional 
variation in clinical practice protocols. 

Such reform is achievable through a variety of market-oriented 
andlor government mechanisms, depending on political and ideological prcf- 
erences. A single, British-style, state-run National Health Service, well 
enough funded to attract the middle class, would accomplish this, as would 
'eliance on private markets for insurance andlor provision of care,' so 
long as public subsidies give the poor enough ~nedical buying power to 
Obtain care from private providers now accessible only to whites. Inevi- 
t ab l~ ,  reduction of South Afi-ica's huge racial disparities in public ~ncdical 

will require retrenchment, particularly In taxpayer support for 
the tertiary services now provided disproportionately to whites by 
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academic rnedical centers. The nation will have to strike some difficillt 
balances between pursuit of racial equity and the costs of cutting sul)l~;tl-t 
for these high technology centers, which have brought a measure of inti~r- 
national prestige and economic benefit to South Africa. These and 
hard choices about the reallocation of health care resources' shoultl the 

made through mechanisms that insure the participation of knowledgenl,le 
representatives of all of South Africa's major racial and ethnic g roup .  

National and provincial legislation can define budgetary prioritic\ in 
general terms, but the complexity of the decisions to be made will recjr1i1.e 
administrative regulators and managers to fill in crucial details. The ctir- 
rent South African state bureaucracy, staffed largely by holdovers fl.otn 
the apartheid era, is i l l  equipped to perform this task in a manner respon- 
sive to the country's multiracial composition. Creative efforts to involve 
representatives of diverse racial and community groups in local resoul-ce 
allocation decisions will be necessary. In addition to developing substan- 
tive guidelines for the distribution of medical resources in the new Soi.~th 
Africa, Parliament should speciSy mechanisms for administrative and regu- 
latory decision-making that mandate the participation of representati~~es 
of the country's diverse constituencies. 

In addition to the institutional restructuring urged above, South At';+ 
can law ought to clearly proscribe racial disparities in the allocation of 
public funds to health servicesJ and make discriminatory treatmen! of 
patients by hospitals, physicians, and other providers clear cause for pro- 
fessional discipline and other sanctions. Such sanctions should be tiig- 
gcred by segregation of waiting rooms, treatment facilities, etc.; disparil~cs 
in technical quality of care (e.g. race-linked differences in practice prim- 
cols or treatment actually provided); and expressions of race-related :Jis- 
respect or contempt. 

To address the enormous disparity between the racial distribution of 
South Africa's population and its medical community, robust affirmative 
action efforts are essential. Affirmative action in clinic, hospital and aca- 
demic medical hiring, as well as medical school admissions, and academic, 
emotional, and financial support for black students, is essential. On tile 
other hand, no amount of affirmative action at the level of professional 
education and hiring can substitute for a national commitment to upgrade 
early childhood, prtmary, and secondary school education in black areas, 
with emphasis on education of girls whose cducation is essential for 1';1119- 
ily health. The lragic legacy of the "Bantu education" philosophy, which 
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led to gross underfunding and to curricula that emphasized rote training 
over the critical thinking essential to the preparation of students for higher 

could cast a decades-long shadow over black professional and 
career development. 

B. Adoption of Human Rights Standards 
for Health Professionals 

Given the record of health professionals under apartheid, a binding 
and enforceable code of conduct for health professionals that incorpo- 
rates obligations respecting human rights is essential. The code of con- 
duct should be enforceable both in professional disciplinary proceedings 
and through private actions against health professionals. 

The code of conduct can build on the ethics of the health profession 
that have evolved since the time of the Greek physician Hippocrates. 
These standards represent the profession's acceptance of the responsibil- 

il lcense ity and trust with which it has been invested by society's grant of I '  
to practice. Upon entering a profession, cach practitioner inherits a mea- 
sure of that responsibility and trust and the corresponding obligation to 
adhere to standards of ethical practice and conduct as set by the profes- 
sion. 

In the post-apartheid era, however, the professions alone should not 
be exclusively responsible for drafting such a code. Despite the commit- 
ments of professional organizations to thc protection of human rights, the 
record of violations is so pervasive and clear that self-regulation alone is 
not appropriate. Indeed, in the post-apartheid era the health professions 
have yet to adopt comprehensive policies or codes of ethics designed to 
Protect the human rights of South Africans. Nor are the professional 
regulatory Councils the appropriate bodies to promulgate such codes. Their 
record on human rights is even poorer than that of the professional orga- 
nizations, and the Interim Medical and Dental Council shows not the slightest 
inclination or ability to promulgate such standards. The Council seems, 
even today, perfectly satisfied with its case-by-case system for deciding 
what counts as unprofessional conduct, and complacent with respect to 
the exclusion of discriminatory practices from its concept of professional 
misconduct. 
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It is, rather, for the society as a whole, expressed through Parliamet!r 
or an agency designated by Parliament, to design such a code. The code 
should be developed with the participation of all stakeholders in the health 
system. This does not mean that associations of health professionals should 
not have a say in their own code of ethical and human rights standards, 
but it does suggest including groups representing the victims of human 
rights violations. 

Regardless of the entity or entities that adopt the code, certain fund.1- 
mental principles of human rights should be respected. There are a null\- 
ber of possible sources and models for human rights standards in health. 
The Commonwealth Medical Association, for example, has adopted stail- 
dards that address ethical as well as human rights concerns, and may wcll 
provide an appropriate model for South Af r i ca .V the r  sources incluile 
the Chilean Medical Association, the Haitian Medical Association, t tie 
International Council of Nurses' statements on the Nurse's Role in Saic- 
guarding Human Kights, on Torture, and on Care of Detainees and Pris- 
oners. The World Medical Association has also issued statements on 
human rights in medical practice." 

While it is not for us to draft such a code, we believe it useful ro 
outline elements that should be included in an ethical code that inclutles 
respect for human rights. The standards should apply to both public ; ~ n d  
private facilities since human rights violations by health professionals t;tke 
place in private practice and in private institutions as well as in go\,cnl- 
ment facilities. Given the record of the past, it is essential to assure ti~at 
violations in the private sector are included. Because all elements :ire 
essential, the code should be both comprehensive and selective. 7'11cse 
elements are: 

1. The health professional must provide health care that 
promotes the dignity and human rights of the individual, 
endeavoring to treat the individual with both corupas- 
sion and respect. 

2. The health professional rnust provide health care un- 
restricted by considerations of nationality, race, color, 
sex, language, religion, political or other opinion, na- 
tional or social origin, property, birth or other status. 
The individual professional should adhere to this prin- 
ciple o f  nondiscriminatory health care and should 
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respect the worth and dignity of the individual human 
being throughout the entire life cycle, from birth to 
death. 

3. The health professional must safeguard the individual's 
right to privacy by protecting information of a confi- 
dential nature. sharing only information that is relevant 
to care. The clientlpatient relationship is built on trust. 
This relationship will be destroyed and the patient's 
welfare jeopardized by disclosure of confidential in- 
formation without the individual's consent. 

4. The health professional must be concerned first and 
foremost with the health of the patient. In the case of 
prisoners and detainees, the health professional must 
meet the health needs of the individual and refuse to 
withhold health interventions in order to serve the in- 
terests of state officials. The health professional must 
honestly report medical findings, regardless whether 
those findings implicate officials in wrongdoing. De- 
tailed standards concerning the responsibilities of health 
professionals to prisoners and detainees should be writ- 
ten. Associations of professionals must endeavor to 
support colleagues who comply with these obligations. 

5 .  The health professional should comply with the provi- 
sions of the Declaration of Tokyo of the World Medi- 
cal Association not to condone, participate in, facili- 
tate, or use medical skills to further the practice of 
torture or other forms of cruel, inhuman or degrading 
procedures. Health professionals who are in a posi- 
tion to examine persons who may be victims of tor- 
ture must obtain competence in performing such ex- 
aminations and submit reports that are accurate and 
forthcoming. Health professionals should assist vic- 
tims of torture and provide support to organizations 
that come to the aid of such victims. 

6. The health professional who participates in research 
activities must ensure that the rights of individuals sub- 
jects are protected. This principle was established 
firmly in the Nuremberg Code a half-century ago. 

I 
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Professionals who undertake a research project need 
to protect the subject 's  rights to privacy and 
self-determination to ensure that fully informed con- 
sent has been obtained from the subject, and that the 
sub.ject is free to leave the experiment at ally time. 
The same obligations should apply with respect to mem- 
bers of the military service. 

The health professional should work with members of 
other health professions and citizens in promoting ef- 
forts to meet the health needs of the public, including 
the establishment of a health care system that is equi- 
table, fair, and consistent with the provisions on health 
care of the South African Constitution. It is increas- 
ingly recognized that the needs of all members of so- 
ciety for comprehensive health services can be met 
only through a broad and intensive effort on the part 
of both the community and the health professions. 

8. The health professional must maintaln individual com- 
petence in practice. This knowledge includes ethical 
and human rights standards. The nature of professional 
practice is such that inadequate or incompetent prac- 
tice could result in the loss of health or even the life of 
the patient. The health professional must, therefore, 
be aware of the need for continuous updating and ex- 
pansion of the body of knowledge on which the prac- 
tice is based and must keep such knowledge and skills 
current. 

The health professional should use individual compe- 
tence, including knowledge of human rights, as a cri- 
terion in accepting delegated responsibilities and as- 
signing activities to others. This, too, includes compe- 
tence in human rights. Because of the increased com- 
plexity of health care and changing patterns in the 
delivery of health services, it is important that health 
professionals exercise judgment in accepting respon- 
sibilities as well as in assigning responsibilities to 0th- 
ers. It should be noted that medical and nursing 
practice acts are usually expressed in broad and 
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general terms and provide minimal guidance, direction 
or protection to the health profcsslonal in relation to 
acceptance or performance of specific delegated fiinc- 
lions. 

9. The health professional should participate in the ef- 
forts of the profession to define and upgrade stan- 
dards of conduct as they relate to practice and cducii- 
tion, including the role of human rights in health pl-ac- 
tice. These standards represent not only professional 
goals, but also a means of ensuring a standard of care 
for the public. 

10. The health professional acting within the professional 
association should participate in establishing and main- 
taining conditions of employment, including a prohibi- 
tion on discrimination. The health professional must 
be concerned with conditions of employment in health 
care. 

11. The health professional should act to safeguard thc 
patient when his or her care and safety are affected 
by the incompetent, unethical, or illegal conduct of any 
person, including conduct that violates an individual's 
human rights. Inasmuch as the health professional's 
primary commitment is to the patient's care and safety, 
the professional must be alert to and take appropriate 
action regarding any incidents of incompetent, unethi- 
cal, or illegal practice by any member of the health 
care team or any action on the part of others that is 
prejudicial to the patient's best interest. When incom- 
petent, unethical, or illegal practice on the part of any- 
one concerned with the patient's care is not corrected 
by health professionals themselves it continues to jeop- 
ardize the patient's care and safety. 

12. Health professionals and their associations must have 
I 

an affirmative obligation to protect and defend col- 
leagues who srand up for the protection of hurnan 

I rights. This obligation is as critical as the need to pre- 

I vent those who violate human rights from practicing. 
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13. Health professionals have a responsibility to protect 
and promote human rights. 

C. Professional Societies 

Since the end of apartheid, most organizations representing the health 
professions have restructured themselves to move toward multi-raciitl. 
detnocratically run associations. With varying degrees of candor and depth. 
they have disclosed their behavior during apartheid, particularly in undel-- 
mining professional ethics through allegiance to the policies and practices 
of apartheid. Some of them have issued formal apologies for their con- 
duct during apartheid. Virtually all have committed themselves to becom- 
ing organizations that respect the human rights of all members of their 
profession and of the people they are supposed to serve. 

It is for South Africans, not us, to assess the sincerity of these coni.. 
mitments and the depth of the apologies. Motives, however, may be Icss 
important than taking the concrete steps necessary for professional orga- 
nizations to develop a commitment to human rights within the professions. 
Some of these steps may require giving up some of their autonomy or 

power of self-regulation. The willingness to do so in the name of h u r n ~ t ~ ~  
rights is, we believe, another measure of their commitment. 

1. Support legislation to assure the protection of human rights 
in the health professions 

One of the key steps that organizations of health professionals can 
take is to support legislation designed to bring human rights to South Al'ri- 
can health professionals. The Medical Association of South Africa 
(MASA) ,  the Democrat ic  Nurses Association of South Africa 
(DENOSA), Psychological Society of South Africa (PSSA) and olht'r' 
organizations should support all the following initiatives: 

(a) The promulgation of legally binding human rights standards for healtll 
practice, violation of which will subject the professional to disciplinar?' 
sanctions. 

(b) Reform of the Councils' disciplinary processes to assure that alleg~l- 
tions of human rights violations are thoroughly and independently 
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examined by a well-trained professional staff and to guarantee inclu- 
sion of community and consumer representation in these processes. 

(c) Requiring human rights training as acondition of licensure. 

(d) Monitoring human rights in the health sector, both public and private, 
including the health professions, on an ongoing basis by non-govern- 
mental or academic organizations not employed by or associated with 
a professional medical association. (See Recommendation F.) 

2, Investigate abuses committed by individual practitioners in 
the past 

Despite their commitment to a new human rights era, the professional 
organizations by and large have resisted recommendations to conduct their 
own inquiries into human rights violations by members of their associa- 
tions. The TRC hardly scratched the surface of violations of human rights 
by health professionals during apartheid. Both disciplinary bodies and pro- 
fessional societies should reopen cases from the past. 

3, Incorporate human rights education and cross-cultural 
understanding to professional training 

A program of training in human rights must begin during professional 
training and continue throughout the professional's career. While medical 
schools and other health professional schools will be expanding bioethics 
teaching and initiating human rights training in their curricula, that does not 
reach the overwhelming majority of physicians in practice, some of whom 
were complicit in violations and almost all of whom practiced when apart- 
heid was the dominant culture. We recommend the following steps: 

(a) In conjunction with the statutory councils, organizations of health pro- 
fessionals, e.g., MASA, DENOSA, and PSSA, should initiate a na- 
tional continuing medical education program on human rights and 
professional accountability, involving every chapter for several ses- 
sions and including expert presentations and case discussions. 

(b) Human rights training should be planned with the advice of existing 
South African human rights organizations and both domestic and ill- 
ternational bioethics and human rights authorities. The training should 
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also address the relationship between the health professional and th;: 
patient, with the goal of diminishing the power differences bctwcc;~ 
the two parties to the relationship. Further, white health professions!,; 
were educated in a system that deliberately and systematically dev~ii- 
ued the worth of black South Africans. They were provided no toois 
to understand cultural differences, much less to seek to bridge t l l c ~  

gaps between cultures. The education process should therefore 111-  

corporate cross-cultural understanding and be structured to invoI\,:~ 
presentations from all racial groups. The participation of patients whc) 
have suffered violations should be considered for case presentatiorij. 

The participation of the National Progressive Primary Health Car-i: 
Network, which has mounted a major campaign to inform patients of' 
their rights in health care, could provide helpful guidance in this pro- 
cess. Health professional societies should also support the efforts to 

the Health Systems Trust to train health workers at all levels in hum;~n 
rights. 

(c) Specialty medical societies, e.g., pediatricians, psychiatrists, obstetri- 
cians/gynecologists, surgeons, and forensic pathologists, should regu- 
larly include substantive presentations on human rights and professio~ial 
accountability at their annual meetings. 

4. Undertake affirmative efforts to alter the leadership 
structure of the organizations 

Despite restructuring, most of the leadership positions in the proks- 
s~onal  organizations are still held by many of the same whites. This is :I 

product of the demographics and histories of the organizations. Aff'irniil- 
tive steps need to be taken to assure that qualified blacks who were prc- 

'I Ions viously excluded from leadership, or who formed their own organiz t '  
out of protest, assume leadership positions in these organizations. One 
test of MASA's commitment to human rights, for example, will be the 
extent to which it integrates former NAMDA members into positions of 
leadership within MASA. 
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5. Demonstrate commitment to health equity 

Professional organizations are guilds, and support what they believe 
to be in their economic interest. For many in the health professional orga- 
nizations today, that means supporting moves toward privatization. That 
course threatens equity in South Africa's health care system, particularly 
the vibrancy of its private sector. The organizations should demonstrate, 
in concrete ways, how they propose to assure adequate health care for 
the majority of South Africans. 

6. Elevate human rights concerns within the organizations 

Human rights committees can easily become backwaters within pro- 
fessional associations. The associations should demonstrate their com- 
mitment to human rights by assuring that human rights receive attention at 
the highest levels of the organization. Human rights presentations and 
discussions should be incorporated into the day-to-day work of the organi- 
zations. 

Organizational leaders should also make consistent and concerted 
efforts to raise awareness of human rights within the organization's mem- 
bership, because many members continue to identify with the old order. 

7. Incorporate human rights into professional journals 

The Solrth African Medicul Jourrlul and other professional publica- 
tions should establish regular sections on bioethics and human rights. 'These 
sections should include the texts of formal papers presented at the meet- 
ings described above as well as news reports and other items concerning 
ethics and human rights issues in health care around the world, to make 
clear that these are not uniquely South African concerns. 

D. Professional Regulation 

The abysmal record of the statutory councils under apartheid, their 
'efusal or inability to investigate or come to terms with the past, the ab- 
sence of human rights standards, and the lack of structures for individual 
accountability for human rights violations committed by practicing health 
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professionals are all factors pointing to the need for structural reform of 
the mechanisms for disciplining health professionals in the area of human 
rights. The fact that institutions that were supposed to protect the integ- 
rity of health practice in South Africa instead became instruments of apart- 
heid and shields against accountability for human rights violations is all the 
more reason now to reform the process of health professional discipline 
regarding human rights. 

The reform of the disciplinary process for health professionals is, we 
believe, but one step toward the development of a culture of human right\ 
among health professionals and a means of assuring that human r~ghts  are 
protected in South Africa's health care system. It is, however, an essen- 
tial one. Without it, the public can have no faith and no guarantee that 
individuals with the enormous authority of health professionals will rc- 
spect human rights and, if they engage in violations, be held accountable 
for them. With such a step, human rights values in health can become 
established and reinforced time and again. 

Our recommendations for reform of the disciplinary process are de- 
signed exclusively to address human rights violations by health profes 
sionals. They do not address procedures and standards for professional 
discipline unrelated to human rights and we express no view on those 
standards and procedures. 

In our view, the keys to reform are to assign an independent profes- 
sional staff to investigate and prosecute complaints of human rights viola- 
tions against health professionals before disciplinary bodies, assure the 
existence of articulable human rights standards by which to judge cascs, 
establish procedures for the effective and fair presentation of cases, and 
establish appropriate sanctions. We also believe it important now to in- 
vestigate cases that arose during apartheid. By enacting such reforms, 
moreover, South Africa can provide a model for the world of how healtll 
professionals can be held accountable for the human rights violations they 
commit. 

In addressing these concerns, it may be necessary to break new ground 
since few countries have had to address human rights violations by health 
professionals on the scale that occurred in South Africa. On the other 
hand, South Africa also has the opportunity to become a model for human 
rights enforcement in the health sector. We believe that current proposal5 
for reform do not suff~ciently address the structural problems In health 
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professional discipline that have impeded account;lbility for human rights 
violations. Increasing public participation is a worthwhile goal, but it must 
be accomplished in a manner that will be effective. Similarly, decentrali- 
zation of discipline will have no impact if the procedures under which 
discipline is performed. pa~ticularly for human rights violations, are not 
improved. Indeed, decentralization could impede accountability for hu- 
man rights violations if each decentralized board lacks the resources for 
independent investigators and the procedures needed for effective action. 

We therefore make the following recommendations for reform, which 
should be considered as a package: 

1. The record of the Councils must be thoroughly and 
independently examined 

The search for truth can never be completed without a full explora- 
tion of the Councils' past records. Unlike some other entities, the Coun- 
cils have not made or presented to the public a serious review of their 
record in cases with human rights dimensions. 

We therefore recommend a review of the record of the Councils, 
based on their minutes, internal memoranda, and other documents that 
will reveal the full role the Councils played in apartheid. This review of 
the Councils' records should be undertiiken by ;In independent body and 
published, so that the truth can truly emerge. The report should be ;l 

thorough, well-documented, public report that covers the Councils' role in 
the mainten~lnce of ;in oppressive system, their complicity in iip~~rtheid 
policies, and their role in covering up wrongdoing. The report should not 
beconfined to the gross violations that arc the TKC's concerns, hut should 
also include the Councils' Failures to protect and promote human rights. 

2- Members of the Councils who advanced the policies of 
apartheid should be replaced and all members should 
receive training in human rights 

Individuals, whether Council rnemt)ers or staff, who took actions to 
advance the interests of the apartheid state thl-ough the work of the C m n -  
'lls, for example. failing to investigate charges against physicians who 
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were complicit in or covered up the existence of torture by security f ~ r c c . ~ ,  
should no longer Aerve on the Councils or their successors. 

In  addition, because human rights education is so essential to foster- 
ing humane values in the medical profession, and because the Councils 
play such an important role in reinforcing medical values, human rights 
education should be mandatory for all members and staff of the Councils. 

3. Legislation should be enacted to increase community 
participation in the work of health professional 
regulatory bodies and assure the Council's commitment 
to human rights 

The Councils are currently structured to be an organ of the "estab- 
lishment," with representation from universities, government ageriules, 
medical societies and the like. There is very little representation o S  the 
p~lblic or of constituency groups that are broadly representative of the 
South African community. Rest~uctured Councils should include repre- 
sentatives of labor unions, social welfare agencies and others with strong 
ties to community-based organizations. They should also include repre- 
sentatives of each major population group. These representatives should 
be able to speak as the consumers of health services, and have as great a 
stake in the profession as the professionals themselves. They should be 
more than tokens, and must be included in a manner to make their \.oices 
effective. 

Legislation should also establish criteriafor membership on the Coun- 
cils that include a demonstrated commitment to human rights. 

4. Legislation should be enacted to create special procedures 
for the investigation and prosecution of human rights 
violations by health professionals 

As explained above, the Councils are not presently structured to be 
effective in disciplining professionals within t he~r  jurisdiction for human 
rights violations. Special investigatory proccdurcs should be established 
for complaints of human rights violations coniniitted by health profession- 
als and a special unit to engage in such investigations. We believe this 
separation is essential, first, because human rights violations rnay differ In  

many respects from traditional ethical violdi:~Il~. Second, as  our 
interviews have demonstrated, those in the bu\~:::ss of enforcing tradi- 
tional standards lack familiarity with human right>. men to the point of not 
recognizing when a human rights violation take\ r:.:-e. Third, establishing 
a special procedure for investigation of hulnati r:<hts violations sends a 
very important signal to the nation that human ri:!i:, violations in the health 
sector will be taken very seriously. Finally, st.p~:.iting human rights en- 
forcement from other issues in professional dix:sline avoids becoming 
embroiled in a debate about the proper methods ~<?rofessional discipline 
in general. 

The following recommendations thus appl!. crly to allegations of hu- 
man rights violations by physicians and other htith professionals. This 
approach, of course, means that rules must be c>t~blished to distinguish 
more typical matters of professional misconduct. ~h as malpractice, from 
human rights violations. Legislation should therefcre define human rights 
violations in professional behavior, so the profes~i;nal and the public alike 
can understand which conduct falls into each c2;:gory. 

We recommend statutory change to create J .picial unit to engage in 
the investigation and prosecution of human rights \ .alations by health pro- 
fessionals and to establish procedures for human nshts violations. 

(a) The first and i~zost critical proced~iral rucommeildation is to 
establish a staff of indeperzderzt professiorlals with the 
training and resources to investigate hlirrrarz rights 
violations 

Investigators would work full-time a n ? ,  to maintain indepen- 
dence, would not report directly to the 1i1:mbers of the Boards or 
other entity that would ultimately adjudl;,ite cases. The investi- 
gators' duty would be to investigate, de\i.Iop and prosecute cases 
of alleged human rights violations bcforc !he members of  Boards 
or other entity designated to hear cases. 

We believe that existing proposals fcl.change, which allocate 
professional discipline to each board, could make this process quite 
difficult, since they would require duplic;irl;ln of functions in each 
board. An alternative would be to establikh one body to handle all 
Complaints of human rights violations b! hfalth professionals. 
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(b) The i~zvestigators should have the authority to engage in a 
fzdl investigation of allegations of human rights violations 
among health professionals 

(c) The complaint-filing process should be made accessible I 
Community-based organizations, clinics, churches and 0thc.s 

local institutions should be informed about the role of the Counc~l\ 
and encouraged to assist members of then communities in filin;: 
complaints. Posters and other communication devices should hi. 
made available to help communicate the role of the Councils. 

The Councils should encourage the filing of complaints in lan- 
guages other than English or Afrikaans. 

The process of filing a complaint should be made relatively 
simple and straightforward. 

(d) The investigation branch would present cases to 
adjudication panels cortsisting of a designated number of 
members of the Courtcil, health board or other designated 
entity as provided in law (for example, the law rniglzt 
provide for a panel of three members, irzcludirzg a 
physician, a lawyer, and a cominurzity member). The panel I 

should have the assista~zce of a professional hearing officer: 
I Diversity of background is critical because human rights in  

health is not an exclusively medical question. While members of 

this unit should gain familiarity with medical issues, the emphasis 
should be placed on representatives of the greater South Africa11 
community judging whether a human rights violation has takcn 
place. Racial diversity in the panels should also be assured. , 

I 

Professional hearing officers should be provided bec:~ubc 
conducting a hearing is a complex task, requiring ruling on evl- 
dence, maintaining an appropriate pace for the hearing, protect- 
ing witnesses, and other judge-like functions that require training 
and experience. 
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(4 I n  such proceedings, the health professio~tal subject to 
investigation should be entitled to coutzsel and due process 
of law 

Cf) The complainarzt should be entitled to receive notice of and 
be given the opportunity to participate in the proceedings 
before the panel 

The complainant may have critically important information 
and in any event deserves to be treated with respect. The com- 
plainant thus should be informed of the progress of the investiga- 
tion and be encouraged to participate if he or she wishes. The 
panel should also protect the complainant from reprisal. 

(g) Once the investigation staff has made a preliminary 
assessment to determine whether the complaint has a 
sufficient basis in fact, it should be made available to the 
public 

This would at once protect health professionals from a public 
airing of frivolous complaints and assure that serious allegations 
of human rights violations are knon~n. Proceedings of the disci- 
plinary entity would be a matter of public record. Only a full, 
public record of these allegations can assure that the complainant 
as well as the physician is treated fairly, that the process is not 
biased in favor of the physician, and that a cover-up becomes 
impossible. 

(h) The adjudication panel should state reasons for its 
decisions and publish the names of and findings relating to 
people who are found culpable 

(i) Except in  extraordinary cases, such as when it would 
interfere with a criminal prosecution, disciplinary actions 
involving human rights should not be deferred pending the 
resolution of other proceedings 
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Ij) The unit should have the authority to engage in emergency 
discipline pending tlte o~ctcoine of tlte adjzcdicatioit when 
the action is necessary to prevent irnrninent ltarin to 
individuals or groups of iitdividual.~ 

Standards for emergency discipline, such as immediate su5- 
pension, should be established. 

(k)  The decisions of the unit should be reviewable irz court, 
iltcludirzg appeals by the physician or the cornplainant 

The latter should encompass the right to appeal a failure 
prosecute. The law should establish standards for such appe:~lk 

5. Legislation should establish effective sanctions for human 
rights violations by health professionals 

There must be effective sanctions in addition to license revocatioli. 
probation, suspension and censure. Sometimes a person's actions shouiil 
preclude him or her from working in a particular setting, e.g., as a district 
surgeon, or from exercising certain responsibilities. These intermediirlc. 
sanctions can be extremely effective in enabling the community to protcct 
its human rights norms. I 

The sanctions available to the disciplinary unit could include the 1.01- 
I 

I 

lowing: I ! 

((1) Barring froin positions 

The disciplinary entity could have the power to strip individu- 
als found culpable from positions in government and from certain 
kinds of medical jobs, e.g., working with prisoners. This sanction 
should be tailored to the type of violation found. 

(h) Human rights training I 

The disciplinary entlty could have to power to require indi- 
viduals found culpable to engage in rehabilitation by attend~ng 
educational programs tailored to addres\ the human rights I 

I 
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violations they committed, with monitoring of their performa~rce 
thereafter. 

Thc disciplinary entity could have the power to impose fines 
on individuals found culpable. Legislation could provide that a 
portion of the fines be used as restitution for victims. 

(d) Period of cornmurlity service 

The disciplinary entity could have the power to require a pe- 
riod of charitable or community service in health. 

6. Human rights violations of the past that the Councils failed 
to address must be addressed now 

It was apparent to our delegation that the desire for human rights 
accountability of health professionals is strong and compelling. Individu- 
als who are supposed to be concerned with an individual's health and 
well-being, and who continue to hold themselves out as committed to thosc 
values, should not escape responsibility for the human rights abuses they 
committed-and for the deep sense of violation among those who are 
victims of these abuses-because the Councils condoned or ignored these 
violations. We learned that almost without exception, individu:ils con- 
cerned with the future of health and human rights in South Africa believc 
it necessary to ensure that physicians who committed human rights v~ola-  
tions during apartheid be held accountable for them. 

Accountability of health professionals who engaged in human rights 
abuses can be had through a reformed disciplinary process, as described 
above. It should be permanent, appropriately staffed, and charged to 
engage in precisely the sort of investigation needed to address such viola- 
tions. Thus, we recommend that legislation establishing a reformed disci- 
plinary process for human rights violations include a directive to investigate 
human rights abuses of the past. 
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7. Data collection procedures should assure an accurate 
record of the work of the Councils or their successor 
organizations 

The Councils or their successors should keep complete and accurate 
records of 1) complaints filed, at least including source of the complaint, 
geographical location, type of health professional against whom filed, and 
nature of the violation; 2) disposition of complaints; 3) disciplinary action! 
taken. The Councils should file an annual report to Parliament and to the 
public containing relevant statistical data as well as highlights of the Council'! 
work for the year. 

E. Human Rights Education 
in the Health Sector 

One of the most important recommendations that has come out of the 
health sector hearings of the Truth and Reconciliation Commission is the 
need for educational reforms for health professionals. Many health sec- 
tor submissions to the TRC include recommendations for such reforms, 
including the incorporation of human rights and ethics training for health 
professionals in the curriculum. 

Recommendations for the integration of human rights concerns into 
health education should have special significance for the TRC. Hurnan 
rights education represents a long-term strategy for developing a civil so 
ciety that respects and nurtures human dignity. Conversely, the protectlor1 
and promotion of human rights is perhaps one of the most effective mean.. 
of promoting health and human well-being. 

IXowever, it is clear from our interviews with health professionals 111 

South Africa, and review of health sector submissions to the TRC, that 
conceptualizations of human rights and its relationship to health are quite 
variable and often limited in scope. For example, health professionals 
often equate hurnan rights with traditional bioethics concerns, the rights of 
patients, or the rights of health professionals themselves. Such 

conceptualizations are not well founded in international human rights 
or contemporary human rights discourse. 
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1. General recommendations 

All health professionals should receive training in human rights and 
relevant bioethics principles. The conception of human rights imparted 
should be based on international human rights principles. This training 
should be an integral and required component of their professional educa- 
tion. To underscore the importance of human rights, it should be a subject 
on which students are examined. 

The training in human rights may be divided into several courses over 
time, and the content geared toward specific educational levels. For ex- 
ample, in the case of medical training, students could receive the following 
sequence of courses: (1) a comprehensive, semester-long course on health 
and human rights during one of the pre-clinical years, (2) a semester-long 
course on bioethics during one of the pre-clinical years, (3) a course on 
clinically relevant human rights and bioethics issues during one of the clinical 
years, (4) exposure to human rights and bioethics issues in other pre- 
clinical courses and during clinical training, and (5) special elective courses 
on clinical forensic medicine. 

Most importantly, medical faculty should be only those who are role 
models in care of patients with respect to protection and promotion of 
human rights. Courses designed for various health professionals should, 
at a minimum, define human rights, articulate the relationship between 
human rights and health, and discuss the role of health professionals in 
promoting health by protecting and promoting human rights. It will be 
helpful for the courses to give students the opportunity for substantive 
discussions on the significance of human rights and the relationship be- 
tween human rights and bioethics concerns. The courses should be both 
Informed by international human rights understandings and relevant to the 1 South African situation. Whenever possible, case study material should 

I be included. It would be helpful for human rights courses to include out- 
I 

I come evaluations by students and colleagues. 

To compensate for the deficiencies in the past training of health pro- 
fessionals, we recommend that continuing education human rights courses 
be developed and instituted for current health professionals. This could 
best be done by instituting a system, comparable to that of the United 
States and many other countries, that links maintaining certification to 
requirements for ongoing continuing educat~on. The need for such instruc- 
tion in human rights is made all the greater by the fact that most of these 
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professionals have practiced in a health care system with pervasive 
human rights violations and an inadequate sense of the responsibilities of 
health professionals. Beyond instruction in human rights and ethical norms. 
it will be important for such courses to examine patterns of human rights 
violations in the health sector during the apartheid era and the factors 
contributing to these abuses. The courses should emphasize the responsi- 
bilities of health professionals to promote and protect human rights and 
should link these obligations to concrete standards of behavior. 

A central authority for human rights and ethics education should be 
established and assigned the responsibilities for developing resources, es- 
tablishing educational guidelines, disseminating successful pilot initiatives. 
and monitoring progress. It would be preferable for this authority to take 
a "bottom up" rather than a "top down" approach so as to benefit from a 
variety of contributions and to engage health educators. 

2. Incorporate specific objectives into human rights 
education 

There are a number of objectives that should be kept in mind in when 
Integrating human rights and bioethics concerns into the education of health 
professionals: 

(a) Prornote urtderstanding of the relationship between health 
and human rights 

With few exceptions, human rights have not been the ex- 
pressed concern of the medical or other health professions in Soutli 
Africa, as is the case in most countries. Although the World 
Medical Association and the United Nations have established 
codes of conduct for medical practitioners, neither these codes 
nor international principles of medical ethics address the relation- 
ship between the protection and promotion of human rights and 
the promotion of the conditions for health and well-being in thc 
world. By promoting understanding of the relationship between 
health and human rights, South African health professionals have 
an opportunity to demonstrate leadership in health promotion i l l  

civil society. 
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Health professionals should recognize that contemporary 
human rights discourse is dynamic. Historically, the principal ac- 
tors in human rights discourse have been states and legal experts. 
Increasingly, non-governmental human rights organizations have 
contributed to, and influenced, the course of human rights dis- 
course. Over the past fifty years, international human rights law 
has grown from a handful of articles in the Universal Declaration 
of Human Rights in 1948 to more that fifty declarations, cov- 
enants, and conventions. Recently, there has been substantial 
debate over the issues of universal application of human rights, 
accountability of human rights violators, the priority of certain rights 
relative to others, and concepts of truth, justice and reconciliation. 
In addition, concepts of the right to economic and social develop- 
ment, peace, health, a balanced environment, and humanitarian 
disaster relief are under consideration. Because protecting and 
promoting human rights has direct bearing on the health of indi- 
viduals and communities, health professionals should be active 
participants in debates on these and other human rights issues. 

Health professionals should understand that human rights are 
interdependent and indivisible. The spectrum of human rights 
violations that may potentially affect health includes a broad range 
of possibilities: civil, political, economic, social, cultural and oth- 
ers. Efforts to focus exclusively on a select group of rights is not 
justifiable from a health promotion perspective, and should raise 
suspicions of either an inadequate understanding of health and 
human rights, or the possibility of an alternative agenda. Health 
professionals with a selective human rights focus may actually 
undermine efforts to promote health. 

(b) Prornote discourse on human rights in the health sector 

Before any strategy of implementing human rights concerns 
may be realized in South Africa, human rights must first become 
an issue of concern. The development of human rights concerns 
among health professionals in the years ahead will depend largely 
on the degree to which health professionals recognize the health 
consequences of human rights violations and conceptualize the 
relationship between health and human rights. Meaningful 
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dialogue within the health sector will ultimately guide the develop- 
ment and expression of human rights concerns in tnedicine and 
health care. 

Ultimately, health professionals will need to question and rc- 
define their definitions of health and human suffering; they will 
need to study and articulate the relationship between health arid 
human rights and leam to improve their responses to human right5 
problems. Academic discourse on human rights may be facili- 
tated by undergraduate and graduate courses in the health sci- 
ences, fellowship and graduate research programs in human rights, 
and greater emphasis on primary health care experiences. Edu- 
cational training for clinicians may be initiated through continuing 
medical and health education courses and symposia. Publication 
of original research, books, and news artlcles relevant to human 
rights would increase awareness and understanding of human 
rights issues. 

Also, the degree to which human rights concerns are actively 
supported by health educators will have far-reaching and long- 
lasting effects on students' conceptualizations of health and hu- 
man suffering, and thus on the scope of their professional interest\ 
in society. Health educators provide role models which students 
often emulate, and ideas about questioning authority and one's 
role in relation to the state. 

Human rights discourse should involve a wide range of pat - 
ticipants, including stakeholders in the health sector, govemmont 
representatives, consumers of health services, and other individrr- 
als in the public domain. The credibility and legitimacy of any 
consensus in human rights discourse will turn on the degree of 
representation achieved. 

(c) Reconcile human rights and bioethics agendas 

In the course of the progressive inclusion of human rights and 
bioethics concerns in the educational curricula, it is important that 
the similarities and difference between these fields be well ~111- 

derstood. Human rights are social claims or values, which simul- 
taneously impose limits on the power of the state (i.e. civil and 
political rights) and require the state to use its power to promote 
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equity (i.e. economic, social and cultural rights). Human rights 
norms are rooted in the dignity and worth of all human beings and 
as such are universally applicable. Human rights principles place 
a great deal of emphasis on protections against discrimination and 
on the equality of all persons. The realization of such claims or 
rights are, in effect, a means of achieving the conditions for health 
and well-being in a democratic civil society. 

Bioethical principles such as beneficence, non-maleficence, 
confidentiality, autonomy, equity, and informed consent are prin- 
ciples of conduct which regulate the clinical encounters of health 
professionals with individual patients. These principles do not 
attempt to define health and well-being, nor do they indicate pos- 
sible causes of human suffering. In fact, it is fair to state that the 
discipline of bioethics was born of the misconduct of physicians 
and other health personnel. Historically, bioethicists have limited 
their concerns to within the disease paradigm; the discipline has 
evolved more in response to increasing ethical dilemmas that arise 
from disease-based medicine, than it has from an active agenda 
for health promotion. Only recently have bioethicists begun to 
examine the relationship between health and human rights. 

Educational initiatives on human rights and bioethics should 
be complementary, and by no means should one preclude the other. 
Proposals for education on human rights and bioethics should be 
carefully examined to assess whether one discipline is, in fact, 
being subsumed by the other. 

One example that needs careful scrutiny is the MASA pro- 
posal to the TRC for "general human rights training within medi- 
cal ethics education.'" This proposal was supported by an 
eleven-page appendix that mentioned the words "human rights" 
only once, and in the following context: "The student will become 
more aware of current human rights issues."x While the docu- 
ment appears to be a fine start for the inclusion of traditional 
bioethics concerns in the medical curriculum, it does not consti- 
tute a serious effort to integrate human rights concerns in the 
medical curriculum. 
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3. Human rights education campaigns 

Health professionals also have the responsibility of advocating for 
health and human dignity. Human rights educational campaigns are criti- 
cal not only because they are essential to raising awareness, but because 
they are essential to overcoming the tremendous resistance inherent in 
confronting painful issues. Advocating for health is both a political and a 
professional responsibility; it calls attention to the physical and psychologi- 
cal consequences of deliberate and systematic acts of violence which aim 
to destroy individuals and communities. However, advocacy to prevent 
and alleviate suffering must remain non-partisan to be credible and ef'fec- 
tive. 

Those who suffer human rights violations often lack the means and/or 
capacity to represent their own interests. Health practitioners, as advo- 
cates of health and human dignity, have a duty to speak to the health and 
human rights concerns of vulnerable populations and should work to de- 
velop self-agency among those for whom they advocate. 

4. Structural considerations 

(a) Coordinate planning activities on human rights and ethics 
education in the health sector 

Promoting understanding of the relationship between health 
and human rights, and promoting human rights discourse will re 
quire a central coordinating organization and interaction between 
various stakeholders. Organizations such as the Department ot' 
Health, professional and regulatory bodies, treatment centers 
for survivors of torture, the Health and Human Rights Prqject. 
the Progressive Primary Health Care Network, academicians. 
clinicians, human rights experts, consumers of health services. 
and others should participate in meetings and confcrences on t h ~  
subject of human rights and ethics cducation. Consensus on a 
strategic plan is likely to emerge through an iterative process. 

The formatton of a Committee on Health and Human Kightx 
should facilitate the coordination of planning activities. In addi- 
tion, individual organlzation4 within the health sector should 
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consider establishing an institutional task force or equivalent 
structure, to participate in human rights and bioethics education 
planning. 

The need for diverse representation, including government 
representatives and statutory councils in the health sector, health 
professional organizations, members of the health professions, 
academicians, human rights experts, and others, cannot be over- 
stated. These representatives should reflect geographic and ra- 
cial diversity as well. 

(b) Ensure adequate resource allocation 

Implementing effective human rights and ethics education in 
the health sector will depend on adequate resource allocation. A 
formal accounting process should be undertaken prior to implc- 
mentation and/or legislation of any costly education reform rnea- 
sures. In addition, human rights and ethics educators should be 
compensated at a fair wage for their services. 

5. Curricular reforms and training in human rights and 
bioethics in the health sector 

(a) Establish objectives for human rights and bioethics 
education 

The objectives and goals of human rights and bioethics edu- 
cation should be clearly articulated prior to widespread imple- 
mentation. These objectives may include the following: ( I )  
providing improved conditions for health by protecting and pro- 
moting human rights; (2) understanding, alleviating and prevent- 
ing human suffering; (3) ensuring respect for dignity and autonomy 
in clinical encounters; (4) promoting equity and access in the de- 
livery of health services; and (5) promoting the concept of human 
dignity as the foundation for peace, freedom and justice in the 
world. 
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(b) Assess educational initiatives in South Africa and abroad 

The Committee on Health and Human Rights, or an equiva- 
lent entity, should conduct an assessment of educational initia- 
tives in South Africa and abroad to inform its strategic planning 
process. This is particularly important in human rights education 
for health professionals, as this is a relatively new area of study. 
Such assessments may be facilitated by meetings with national 
and international human rights and bioethics educators. The as- 
sessment will most likely aid in development of educational re- 
source materials and pilot initiatives. 

(c) Develop educatiorzal resource materials 

Materials should be gathered from a diverse sample of hu- 
man rights and bioethics educators and reviewed for possible in- 
clusion in curricular studies in South Africa. Such materials may 
also serve as useful library references for instructors and stu- 
dents. Eventually, the materials gathered should be modified and 
consolidated for the purpose of specific human rights and ethics 
training in South Africa. 

(d) Develop and evaluate pilot initiatives 

Pilot initiatives should be identified and/or developed for vari- 
ous health professional target groups and evaluated for outcome. 
Teaching methods and the format of curricular studies should hc 
periodically re-evaluated to assess their effectiveness. 

(e) Consider elements of effective human rights and bioethics 
education 

Human rights and bioethics education should be based on 
coherent and comprehensive understanding of the relationship 
between health and human rights and bioethics. Since these ar- 
eas of study cross many disciplines, educators must first educate 
themselves on a variety of new subjects. Also, collaboration from 
colleagues in disciplines such as law, philosophy, anthrop~log)~.  
history, women's studies, etc., are important components of ef- 
fective education. 
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Educational initiatives should be grounded in real issues. 
Educ;itors should make deliberate efforts to bridge abstract Ie;lniir~g 
in the academy with practical human rights problems and ethical 
dilemmas. Examples of practical problems should draw on South 
African experiences and be related to international experiences 
when appropriate. Establishing bridges between the academy 
and the "real world" may be enhanced by providing students with 
opportunities for human rights experiences, encouraging colleagues 
to engage in socially relevant issues, and providing advocates with 
opportunities for reflection and analysis within the academy. 

Teaching methods should be varied and stimulate interest 
among students. In addition to didactic seminars, other possibili- 
ties may include: student presentations, small group discussions, 
role play, visits by special guests such as survivors of torture, the 
use of film and audiotapes, and field trips. Student activities, for 
example, research internships and informal social events, offer 
additional opportunities for learning. Methods for teaching hu- 
man rights and ethics, particularly for those who have completed 
their health education, may include conferences, workshops, 
roundtable sessions, training courses, and publications in profes- 
sional journals, books, and the media, among others. 

Course material should be diverse, culturally sensitive, comple- 
mentary and stimulating. Readings may consist of scientific ar- 
ticles, analytical reflections, human rights reports, and literature. 

Cf) Identify target groups 

As mentioned earlier, target groups for human rights educa- 
tion should include all people, and at many levels of education, 
including graduate and professional school students (i.e. law, hu- 
manities, arts, sciences), as well as training for those in law en- 
forcement and government service. Hurnan rights education for 
health professionals alone w ~ l l  not be sufficient for the values of 
human rights to take hold in society. 
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6. Professional support for human rights and bioethics 
educators 

The quality and effectiveness of human rights and medical ethics trail) 
ing in the future may benefit greatly from efforts to provide  profession;^^ 
support for educators in the health sector. Some suggestions include the 
following: (1) establishing a health and human rights society; (2) holdin;: 
annual national, and possibly regional, human rights and health meeting::. 
(3) soliciting by medical journals in South Africa manuscripts on the sub 
ject of human rights and ethics; (4) creating academic posts for huma!! 
rights and ethics educators; ( 5 )  encouraging research in human rights arl(l 

ethics through increased availability of grants. 

7. Monitoring implementation of human rights and bioethics 
education 

The central authority for human rights and ethics education in the 
health sector, or an equivalent entity, should be responsible for ensunirg 
the progressive implementation of human rights education in the health 
sector. This authority may consider establishing an independent, non- 
governmental review board for the purpose of monitoring progress in hu-  
man rights and bioethics education. Whatever entity assumes this 
I-esponsibility, it is important that stakeholders within and outside the health 
sector be adequately represented. 

8. Licensing linked to human rights and bioethics education 

As noted above, the Councils should establish human rights ;~i id 
bioethics education criteria for the licensing of health professionals. In 
addition, human rights and bioethics education requirements should bc e.;- 
tablished for continuing ~nedical education for recertification puq>osc,s. 
These criteria for licensing and certification should be established in clobc 
association with representatives of medical prof'cssional organizations, no~i- 
governmental health and human rights organizations, and representatives 
in government. 
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F. Monitoring and Reporting on Health and 
Human Rights in South Africa 

The apartheid period bequeathed a legacy of pervasive violations of 
human rights in the health sector. Moreover, the commitment to democ- 
racy and human rights of the current regime does not auton~atically elimi- 
nate these problems. South Africa has only just begun the long and complex 
process of institutional and educational reform to promote a culture of 
respect for human rights in the health sector, and human rights violations 
in the health sector are likely to continue for the foreseeable future. 

It is therefore essential to monitor the behavior of both individuals and 
institutions in the health sector to assess their confom~ity with human rights 
standards and to identify serious problems. By monitoring, we mean sys- 
tematic and relatively comprehensive efforts to collect appropriate data to 
determine whether the performance of individuals and institutions con- 
forms to international human rights standards. Systematic monitoring serves 
a variety of functions. The primary aim of a monitoring procedure is to 
assist the state in protecting enumerated rights, not to criticize the inad- 
equate performance of the state or particular professional sectors. By 
enabling the state and human rights monitors to evaluate progress or lack 
thereof, monitoring is indispensable in identifying human rights problems 
that may exist and helping to determine appropriate remedies. As such, i t  
is a necessary input for the work of regulatory bodies and the formulation 
of public policy. The preparation and circulation of periodic reports en- 
hances the accountability both of the individuals and institutions that are 
being analyzed, as well as of the government, which is ultimately account- 
able for the promotion and protection of human rights. 

Monitoring and reporting are necessary in all political systems, even 
those with long traditions of respect for the rule of law and commitment to 
human rights and dignity. No country is free of problems or the need to 
improve its performance, and ~nonitoring can help identify ways to better 
protect and promote human rights. For this reason each of the ma.ior 
international human rights instruments establishes a treaty monitoring body, 
functiolling under the auspices of the [Jnited Nations, to receive and evaluate 
reports from the countries that have ratified these documents. 
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Monitoring is especially helpful in periods of transition, as in South 
Africa. In countries in which a change in regime is accompanied by a 
greater commitment to human rights, the government, as well as various 
institutions in the civil society, requires regular "report cards" as to the 
progress in overcoming the legacy of lack of respect for human rights. 
There is also a need to fine-tune public policy on an ongoing basis so as to 
reduce continuing human rights violations and encourage respect for hu- 
man rights. Moreover, knowledge that monitoring will take place may in 
itself provide incentives to comply with human rights norms. Information 
from monitoring can also provide valuable input for professional oversight 
bodies, policy makers, educators, and administrators as they work to instill 
a culture of human rights. 

Given the legacy of pervasive human rights abuses in the health sec- 
tor in South Africa, it will be important to undertake three different levels 
of monitoring. The first is the individual behavior of health professionals. 
The second type of monitoring that we are recommending is the evalu~i- 
tion of the institutional practices of hospitals, prisons, and teaching facili-- 
ties. Additionally, to assess whether the health care system is overcoming 
the legacy of apartheid, it will be important to monitor structural patterns 
relative to the distribution of resources, public policy priorities, educational 
curriculum, and licensing and professional oversight in the health sector. 
This third dimension of monitoring is required under section 184(3) of the 
South African Constitution, which mandates regular reporting by organs 
of state in respect of the realization of the rights enumerated in the Bill ol' 
Rights, one provision of which is access to health care. 

Effective monitoring has many requirements. To begin with, it is pro- 
active rather than reactive. This means taking the initiative to investigate 
performance at regular intervals rather than solely responding to report5 
of violations. It cannot be assumed that specific human rights are being 
respected just because complaints of violations have not been receivc~d 
unless regular monitoring occurs. 

Effective monitoring is systematic. The data collected need to be 
representative of the most important indicators of compliance with rcl- 
evant human rights standards. Monitoring is best done at regular timi: 
intervals, utilizing carefully designed strategies and instruments. TO be 
able to assess trends over time, i t  is necessary to collect the same data In  

a similar way so that the various data sets can be compared. If large 
amounts of data are being collected, an information system for input, 
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analysis, and retrieval will be required. Given the complexities of the task, 
it is important to use scientific methodologies that will provide reliable and 
accurate data. 

Another requirement for effective monitoring is to have independent 
mechanisms with sufficient legal provision, knowledge of and commit- 
ment to human rights, adequate resources, professional standing, and skills 
to undertake the data collection and analysis. It will be particularly impor- 
tant for some monitoring mechanisms to have the statutory authority to go 
into institutions and examine records that might otherwise be confidential, 
subject to nondisclosure protections. 

Another prerequisite is the existence of clear human rights standards 
that can provide a baseline against which to evaluate performance. We 
call elsewhere in the report for the adoption of a binding and enforceable 
code of conduct for health professionals that incorporates obligations re- 
specting human rights. To be the basis for effective monitoring, the code 
should be translated or "operationalized" as to what each of its provisions 
requires and how conduct relevant to that provision should be monitored. 
In developing monitoring regimes, it is particularly helpful to anticipate the 
kinds of violations that may occur and collect appropriate data regarding 
these potential problems. 

The code for health professionals should be augmented by two other 
sets of standards. The first is the development of binding norms that 
incorporate hurnan rights criteria applicable to the conduct of institutions. 
In addition, there should also be specific time-related goals for systemic 
reforms to progressively realize the constitut~onal right of access to health 
care. As in the case of monitoring professional conduct, to be useful as 
the basis for monitoring, it would be important to translate these norms 
into specific guideposts to be checked. 

It will be particularly important for these human rights codes of con- 
duct to deal with implementation of the principle of nondiscri~nination. 
Despite changes in the law, the legacy of unequrtl treatment of persons 
depending on racial origins continues to be reflected in individual relation- 
ships, the operation of institutions, and access to health care. It is there- 
fore part icular ly important  to def ine  what i t  means to treat 
individuals-patients, health professlonaIs, other staff of health facilities, 
and students-in a manner consistent with international human rights norms 
of nondiscrimination. It may be useful to build on the U.S. experience, 
legislation, and professional codes as they have addressed this issue. 
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Institutional codes of conduct also need to set forth detailed expecta- 
tions that go beyond non-discrirnination and embody the full range of in- 
ternational human rights principles. Many of the human right abuses noted 
in the submissions to the TKC's health sector hearings described human 
rights violations that went beyond discri~liination based on racial back- 
ground. For example, there appeared to be a pattern of lack of respect 
for women's dignity and autonomy that affected women of all races, al- 
though some of these violations, such as violence in clinical settings, were 
rnore likely to be directed at black women. Patients' rights also appears 
to be an almost completely undeveloped area of work in South Africa. 

Effective monitoring also requires community participation and conl- 
mitment to human rights. Human rights are not entitlements that can be 
successfully conferred "from above" by benevolent governments. To bc 
more than theoretical guarantees, human rights need to be supported, pel-- 
hapseven demanded, and protected "from below" by citizens intent that 
the rights be realized. For this reason human rights education that reachei 
potential patients, as well as health care providers, is critical. The various 
public awareness campaigns and grassroots initiatives conducted by the 
Progressive Primary Health Care Network are an important beginning. 
These efforts need to be given suff'icient resources so as to reach out to  

all areas of the country on an ongoing basis. 

Monitoring can and should use a variety of approaches and stratc 
gies. These include the following: 

Conducting a review of relevant legislation, regulations, and 
codes of various types to assess their conformity with interna- 
tional human rights standards, whether the international standanl. 
are reflected in do~nestic law and professional codes of practice or 
whether there are laws or regulations that contravene standards. In 
the case of South Africa, there are still many apartheid-era laws ;uncl 
regulations in place in the health sector that are inconsistent with it 

transition to culture of human rights. 

Undertaking regular site visits to assess human rights compli- 
ance in particular localities or institutions, especially those that 
have a history of human rights problems. Given the pc rva~ i \~c  
problems in the past, police stations and prisons constitute obviouy 
foci for monitoring to assess whether prisoners' rights are being re- 
spected and to evaluate whether prisoners are being subjected to 
torture or denied appropriate medical care. Custodial and mental health 
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institutions are another priority site requiring regular inspections. The 
situation in the military health service is another. It would also be 
impor.tant to visit a sample of other hospitals, medical facilities, and 
even practitioners' offices to observe whether apartheid abuses are 
being repeated or corrected. 

Requiring and evaluating written reports. Many national hurnan 
rights monitoring bodies require institutions to submit regular self-re- 
ports utilizing a specified format as the basis for assessing their corn- 
pliance with relevant human rights standards. Some of the issues to 
monitor within the medical sector are whether: the institution has 
adopted an ethical or human rights code of conduct, personnel are 
receiving some form of training in respect for human rights, patients 
are being rnade aware of their rights and safeguards, or the institution 
has some form of a complaints procedure, and if so, the number and 
types of complaints that have been received. 

Reviewing records. Financial auditors regularly spot-check the 
records of institutions for which they have jurisdiction. In some lo- 
cales, educational officials appear unannounced to review the records 
of schools. With necessary legal authorization, human rights monitors 
could also audit the records of providers, insurers, and regulatory bod- 
ies. 

Interviewing practitioners and patients. Like social science re- 
searchers, human rights ~nonitors can develop formal interview proto- 
cols, identify representative samples, and conduct research to evaluate 
the current status of respect for human rights in the health sector. 
These methods can also be used on a more informal and less systern- 
atic basis. 

Analyzing complaints and allegations of human rights violations. 
Some institutions and medical societies have an ombudsperson or pro- 
cedure through which victims can submit formal complaints and re- 
quests for remedies. Where such mechanisms exist, it is possible to 
set up an information system that would keep the complainants' iden- 
tities confidential but provide denlographic information as well as data 
on the nature of the alleged violation. the circumstances, and the site 
at which i t  took place. Researchers could then analyze the data to 
ascertain the nature, source, frequency, and seriousness of the prob- 
lems that are reported. 
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Finally, monitoring has a public reporting dimension that reinforces thy 
accountability of health care professionals and the health sector as a whole. 
It is essential that the data collected through monitoring be analyzed ancl 
the results shared through the publication of periodic reports at specified 
intervals, usually on an annual basis. The reports enable the public t o  

scrutinize the record and evaluate the extent of progress. This is essential 
if health care professionals and the health sector as a whole are to reinail! 
accountable for their conduct. 

All too often primary emphasis is given to data collection without suf- 
ficient sensitivity to the importance of analysis and reporting. However. 
the collection of data is not an end in itself. Data collection is a means t o  

assess the status of what is being studied, in this case progress in develop- 
ing a health sector whose institutions and professionals operate in a man- 
ner consistent with human rights principles. Reporting provides a kind ot' 

report card on how far the health care system has progressed and wherc 
significant problems still remain. 

Non-governmental organizations have made proposals for several typci. 
of monitoring mechanisms in South Africa. We understand that the T ~ L I I ~ I  
and Reconciliation Commission is considering a recommendation that ;I 

Commission on Health and Human Rights be established, consisting , $ f  

health professionals, human right experts, consur-ner representatives ;uid 
legal experts. We consider the establishment of such an institution an 
important step forward. The proposed responsibilities of this Commissii 
;ire: 

implementing the recommendations related to the 
health sector adopted by Parliament in response to 
the TRC report: 

monitoring institutional health care; 

advising on educational curricula on health and human 
rights; 

receiving and dealing with reports and compl;iints about 
human rights abuses in the health profession; 

creating the position arid overseeing the work of a 
"medical public protector" or ombudsperson; and 

undertaking an inquiry into the legal, ethical and pro- 
fessional position of health personnel in the military, 
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with the development of clear guidelines to avoid 
conflict between military law and professional ethics. 

It is also important that an independent health complaints mechanism 
be established, possibly within the Comrnission on Health and Humall 
Rights. This would allow for ongoing confidential reporting of human 
rights abuses by health professionals. 

The TRC's recommendations run parallel to a proposal by the Health 
and Human Rights Project to establish a national health and human rights 
"watchdog" body to promote and monitor health and human rights among 
South Africans. A task force of South African health professionals is 
establishing a process of national consultations culminating in a national 
meeting to be held later in 1998. The initiative provides aunique opportu- 
nity for health professionals to build on the momentum generated by the 
TRC's health sector hearings and operationalize their stated cornmitnient 
to reorient the health professions toward a greater focus on human rights. 
This process is very important because stakeholder involvement is likely 
to be key to the success of efforts to establish monitoring mechanisms. 

Whatever form such national monitoring mechanisms assume, how- 
ever, there will be a need for continued monitoring at many levels of the 
health sector. The effectiveness of a Commission on Health and Human 
Rights and/or an independent "watchdog" body will be dependent on the 
quality and type of data it receives. 

G. Mental Health 

1. Human rights and mental health 

The problems in transforming mental health and mental retardation 
services are daunting. They require enormous resources for training, com- 
munity-based services, advocacy, and research. Those efforts will take 
Years, even decades. The difficulty of those transformations, however, 
should not delay the commitment to protect the basic human rights of 
people who find themselves in psychiatric institutions or discriminated 
against as a result of their disability. We therefore have the following 
recommendations: 
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(a) Recogizize artd protect the rights of people with merztal 
illness 

The most important step to take is to ensure that people with 
t-nental illness and mental retardation have a legally recogllizccl 
right to dignity, to treatment in the community, to participation in 
their treatment, to non-discrimination, and to due process of law. 
These rights must be recognized in law. While the right to con]- 
munity-based services is aspirational at this time in history, i t  still 
needs to be recognized. 

The law should protect the rights recognized by the internit- 
tional standards, and South African law should be rewritten not 
only to articulate them but to implement and devise procedures to 
protect them. These standards are sulnmarized below: 

The rlght to be treated with respect for the inherent dignity of 
the person. 

The right to be free from discrimination on the grounds of mental 
illness. 

The right to exercise all civil, political, economic, social and 
cultural rights as recognized in the Universal Declaration of 
Hunian Rights and other international declarations and cov- 
enants. 

The right to have the best available mental health treatment, in  
the comnlunity in which the person lives and suited to his or- 
her cultural background. The treatment should include voca~ 
tional and social skills training. 

'The right to treatment in the least restrictive environment and 
with the least restrictive or intrusive treatment appropriate to 

the person's needs and behavior toward others. 

The right to retain legal capacity to make decisions. Whuil 
this is not possible, the right to a fair procedure in which [lit. 

person is represented by counsel. 

The right to consent to treatment and refuse treatment offer-eel 
unless specific standards and procedures are in place. 

For people in ~usidential fitcilities, the right to privacy, to coni- 
municate with others, to be protected from harm, the right to 
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be free from physical restraints (except when essential to pre- 
vent ~mminent harm), and the sight to retain thc rights of those 
not in facilities. 

The right to definable standards and procedural safeguards, 
including notice, the right to be heard before an impartial body, 
and to representation by counsel, before involuntary hospital- 
ization. 

The right to access to advocates. 

The right to confidentiality. 

The right not to be used as a research subject without fi~ll  
safeguards. 

These rights must be respected in fact. Professionals and 
other facility staff who work with people with mental illness and 
mental retardation should be provided with extensive training in 
human rights and with guidance in how to protect and respect 
those rights. 

(b) Recogizize and protect the rights of people with nzental 
retardation 

People with mental retardation and with mental illness are 
entitled to protection of their rights. People with mental retardii- 
tion have all the rights listed above. 

A law should be enacted to protect the rights of pcrsons with 
mental retardation. The law should define mental retardation ac- 
cording to international standards and, In addition to the rights 
applicable to persons with mental illness specified above, should 
protect the following rights: 

The right to training in life skills, including self-care ~uid voca- 
tional skills, to enable those who can to live, with supports. in 
the community. 

The right not to be institutionali~ed on account of mental retar- 
dation alone. 

For children, the right to an education. 

People with mental retardation and no pychiatric condition 
should not be placed in pychiatric hospitals wh~ch  can offer no 
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training to them. A plan should be developed to place people with 
mental retardation who are now in psychiatric hospitals in a more 
appropriate environment in communities, with appropriate sup- 
ports. 

(c) Training in human rights 

Consumers, families and professionals should all be trained in 
the hurnan rights of people with mental illness and mental retar- 
dation. 

(d) Investigation of sterilization 

The Ministry of Health should conduct an investigation of 
sterilization of persons with disabilities in South Africa. The in- 
vestigation should include a comprehensive review of the extent 
of involuntary sterilization, particularly among people with disabili- 
tics, in institutions and in communities in South Africa. 

A law should be enacted to protect individuals against invol- 
untary sterilization with enforcement and reporting mechanisms 
designed to assure that people are not being sterilized. 

(e) Facility standards and investigatio~z 

The Ministry of Health should establish standards for all f'a- 
cilities, public or private (including Life Care), including provincial 
facilities. These standards should be designed to assure appro- 
priate and safe living conditions and the protection of the humiun 
rights of residents. 

The Ministry of Health, or an entity i t  designates, should I-eg11- 
larly investigate all facilities to assure they meet standards and 
protect human rights. The reports should address basic living con- 
ditions, the protection of patients from harm, and the nature and 
extent of therapies provided, and should review practices regard- 
ing medication, physical restraints, seclusion, and other physical 
interventions. The report should include specific action steps to 

bring human rights violations in facilities to an end. Reports of 
investigations should be made public. 
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Cf) Advocacy support 

The Ministry of Health should develop a plan to support the 
development of advocacy organizations representing people with 
mcntal illness and mental retardation and their families. The sup- 
port should include assistance in organizing and communicating 
with individuals throughout the country and in traveling to meet- 
ings. 

(g) End differential funding rates of institutions 

Funding disparities for Life Care facilities based on the race 
of the population in the facility should be brought to an end. 

(h) Plan for community-based services 

Consistent with the changes in law recommended in (a) above, 
the Ministry of Health should establish, as national policy, a com- 
mitment to provide services in the community for people with 
mental illness and mental retardation. We recognize that this is 
an enormously challenging undertaking, requiring financial, hu- 
man and technical resources. We urge that the process of devel- 
opment continue. 

The Ministry of Health should continue its initiatives to de- 
velop mental health services in primary care and community-based 
services for people with mental illness and to take advantage of 
opportunities for training and technical assistance from the inter- 
national community. These services must be well designed so 
that discharged individuals do not become homeless. 

In a similar vein, the Ministry of Health should initiate a plan 
to develop community-based services for people with mental re- 
tardation and bring institutionalization of persons with mental re- 
tardation to an end. It should particularly take advantage of 
community resources for such a transition. 

These processes should include participation by people with 
disabilities and their families. 



172 Human Rights and Health 

(i)  Repeal of prolzihition on irzstitutiorzal investigations 

Provisions of law that render i t  a criminal offense to 1iiakc1 
false statements about institutional conditions should be repealed. 

2. The psychological legacy of apartheid 

'The legacy of violetlce and trauma from apartheid is one of the most 
difficult tusks South Africa faces. Some of the challenges, particularly to 
rcduce the level of violence in society, are far beyond the scopc of thi\ 
seport . 

(a) I'romote understanding of tlze scope of tlze injury 

The ability to function at levels sufficient to fulfill person;~l. 
family, and community expectations requires appropriate marl- 
agenient of grief, joy, rage, fear, a sense of security, hostility ant! 
spontaneity. Membership in civil society should assure a sense of. 

belonging to a moral order grounded in broadly held values ol' 

right and wrong. To the extent that this has been compromised, i t  
should be recognized and addressed. The TRC can provide ;I 

service to the riation simply by recognizing the enormous scope oi' 
the injuries to so many hundreds of thousands, perhaps millions of. 
people. 

(b) Promote rrtulticultural interventiolzs for trauma 

One of the challenges facing a multicultural society such ,I. 

South Africa is to include methodologies for treatment of trnunla 
beyond those traditional to Western practitioners. An exatiiplc I \  

the success the Zionist Church has had in restoring wholcncs* 
and strengthening communities, due in part to its grounding in pro- 
phetic revelation congruent with Xhosa and other African peoplcs' 
theological notions of cleansing and the casting out of evil force';. 

Strategies for fostering a multicultural approach to triiun1;l 
and the experience of violence must be developed. Earlicl- in the 

report. we discussed several possible pathways to expand 
multicultural resources for those sufkring from torture, stale satic- 
tioncd uprooting and human rights violations. Thcse include tak- 
ing advantage of the skills and talents of black social worker>, 

-- 
Recommendations 173 - 

clergy, traditional healers and trauma centers. These resources 
should be further developed. 

(c) Professiorzt~l trairzittg arzd cornrnitrnertt 

Mental health professionals trained in Western methods have 
paid little attention to the trauma experienced by blacks during 
apartheid. 1,anguage and cultural barriers are reinforced by fo- 
cus on private practitioners serving white patients. These profes- 
sionals can themselves enlarge their cultural vision and contribute 
to healing and relief from suffering, but they must le;lt-n 
multicultural skills and, equally important, commit themselves to 
working with all the people of South Africa. 

H. Military Medicine 

The South African Medical Service (SAMS) should limit itself to pro- 
viding medical care, and forensic services when needed for purposes of 
military administration, to members of the armed services and their tie- 
pendents. In the event of armed contlict, i t  is legitimate, indeed recluircd 
by medical ethics" and international humanitarian law, for military doctors 
to treat sick and injured civilia~ls and members of opposing forces. Ab- 
sent such conditions, SAMS should not function as LI civilian health ser- 
vices provider. The role conflict problems inherent in military medicine, 
which were demonstrated with particular force by SAMS' performance 
during the apartheid era, weigh heavily i n  favor of these limits on the role 
of military medicine. The responsibilities in this area that SAMS currently 
exercises should be turned over to civilian medical institutions. Moreover, 
SAMS should be clearly proscribed by statute from participating in any 
manner in the development of biological or other weapons technologies 
that draw upon medical knowledge. 

I. Medical Documentation of Torture 
and Ill-Treatment 

Reforms that provide for the effective docunlentation of torture anti 
human rights abuses are essential in the process of reconciliation and in 
'estoring trust in the medical profession in South Africa. .4lthough some 
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district surgeons, such as Dr. Wendy Orr, acted courageously and in the 
best interests of their patients under apartheid, most district surgeons did 
not. 

Reforms in the medical documentation of torture and ill-treatment 
take on additional significance, as torture in detention is still practiced in 
South Africa. Moreover, it appears that district surgeons have failed to 
engage in the reflective process of the health sector hearings. A single 
submission by several district surgeons to the TRC offered little more 
than self-congratulations for a job well done under difficult circumstances. 
The magnitude of these problems calls for no less than a fundamental 
transformation of the present system. 

In September 1996, the Ministry of Health drafted a document en- 
titled "Proposed National Policy on the Medicolegal Services in South 
Africa." The document is an excellent strategic plan for reform of foren- 
sic post-mortem services in South Africa. We support the recommenda- 
tions which pertain to forensic post-mortem services, including legislative 
reforms regarding forensic post-mortem services, transfer of medicolegal 
mortuary services to the health sector, improvements in resource alloca- 
tion and laboratory services, centralization of post-mortem services, rc- 
structuring of personnel, establishment of quality control measures, and 
improved training in forensic medicine. 

The Ministry of Health proposal only briefly addresses the need for 
reform in clinical forensic medical services. It refers primarily to victims 
of rape, child abuse and assault, but does not specifically mention thc 
evaluation and care of detainees. The proposal calls for decentralizatiorl 
of services from district surgeons to "the same doctors who render pri- 
mary health care services." It emphasizes the need for these medical 
practitioners to have special training in assessing and caring for such \lid- 

tims of violence and recommends a team approach, consisting of doctor:;, 
nurses, social workers, rape crisis workers, psychologists, and the like. 
The proposal also includes a warning that decentralization of clinical fo- 
rensic medical services will, most probably, lower the current standard of 
service, and that it will take years of service for primary health care przlc- 
titioners to develop the expertise that most district surgeons already have. 

The prevalence of complicity among district surgeons, or equivalellt 
personnel, in past and present human rights abuses has created :111 
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imperative to dismantle the present system of clinical forensic medical 
services. The Department of Health proposal effectively accomplishes 
this by transferring the responsibilities of district surgeons to all primary 
health care practitioners. However, this plan not only will be fraught with 
the problems of establishing and maintaining clinical standards and quality 
of care, it will increase the degree of fragmentation of services and ren- 
der service providers even more isolated and vulrierable to coercion by 
perpetrators of human rights violations. In addition, displacement of clini- 
cal forensic medical services from district surgeons to all primary health 
care providers may indirectly compromise the delivery of primary health 
care services and create a disincentive for physicians to choose to work 
in this field. Given the need for frequent evaluations of detainees while in 
custody and following detention, it seems unlikely that these services will 
be effectively rendered by primary care providers. 

Strategic planning for clinical forensic services would benefit horn 
additional dialogue within the health sector. Such dialogue may aid in pro- 
ducing an extensive and coherent plan like that proposed for post-mortem 
forensic services. 

Further dialogue on forensic clinical services in South Africa may be 
enhanced by the recommendations which follow. Although some of thesc 
recommendations may be specific, they are also intended to serve as points 
for further discussion. 

(a) Reassign resporzsibilities for clinical forertsic services 

One possibility may involve replacement of district surgeons 
by a corps of clinical forensic specialists. These practitioners 
may work full-time, part-time, or on  a sessional basis. However, 
each practitioner must be certified, or licensed, to practice clinical 
forensic medicine. This includes present district surgeons who 
may wish to participate in these services. The certification pro- 
cess may consist of an initial training course, followed by a profi- 
ciency examination (didactic and practical) and an oath pertaining 
to human rights and ethics. Clinical forensic specialists should be 
required to maintain their skills through continuing medical educa- 
tion requirements established in conjunction with the SAMDC. 
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Their activities would be nionitol-ed by an independent health ancl 
human rights commiss~on, or s~milar entity. 

Alternatively, restructuring of clinical forensic services in South 
Africa may involve joint responsibility by forensic pathologists and 
primary health care physicians. This restructuring plan would bt. 
similar to that proposed by the Ministry of Health, but would also 
include provisions to improve centralization, standardization anti 
quality control of services, as well as professional organizatio~i 
and solidarity. In this plan, primary health care practitioners woulri 
assume the responsibility for clinical forensic services. Howevcr. 
the responsibilities for training, certification, selection o f  

practitioners, establishment of clinical standards, and assessment 
of quality of service would fall under provincial forensic pathol-- 
ogy services. Such a plan would require administrative links anti 
coordination between forensic pathology services in all province\. 
and within the Ministry of Health. It would also place significaiir 
demands on forensic pathologists, whose work already suffe~,*. 
from staffing shortages. 

Another possible way of restructuring clinical forensic sei- 
vices in South Africa would involve transferring the custodial re- 
sponsibilities of district surgeons to prison health services. UIICJCL. 
these circurnstances, non-custodial clinical forensic s e rv i cc  
(sexual assault, child abuse, motor vehicle accidents, and the like) 
might be best handled by clinical teams located in primary health 
care centers, as proposed by the Ministry of Health. Responsibil- 
ity for training, certification, selection of practitioners, establish- 
ment of clinical standards, and assessment of quality of service 
could be assumed either by prison health services or provincial 
forensic pathology services. in either case, control of prison hcalth 
services should be transferred from the Ministry of ~orrectioiial 
Services to the Ministry of Health. 

(h) Establish a central autltority for forensic services in tlze 
Department of Healtlz 

Regardless of whether the responsibilities of district sur-georls 
are assumed by clinical fhrensic specialists, primary health case 
practitioners, prison doctors, or some other health profession:~ls. 3 

central authority should be established within the Ministry of 
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Health for all forensic services. 'This authority should be con- 
cerned with assuring adequate standards for forensic training, 
certification, selection of pnictitioners, clinical services, quality 
assurance, procedural safeguards, and accountability. The ten- 

tral authority should work closely with health professional organi- 
zations, statutory medical councils, forensic medicine specialists, 
medical ac;ide~nicians, provincial health officials, health and hu- 
man rights organizations, and torture treatment organizations, as 
well as the Departments of Education and Justice. 

The authority should be responsible for providing official an- 
nual reports which contain information on forensic services and 
the activities of the forensic authority. The authority also would 
be responsible for providing access to information such as au- 
topsy reports, medical examinations of detainees, and clinical 
records when indicated by allegations of misconduct. Under such 
circunistances, measures would need to be taken to preserve thc 
confidentiality of the patient-physician relationship. 

The authority should establish an independent review board 
to ensure that human rights and bioethics standards are strictly 
maintained in forensic services (see below). 

(c) Establislt procedural safeguards for medical evaluatiorts of 
detainees 

Forensic medical evaluations of detainees should be conducted 
at ~egular  intervals and in response to official written requests by 
a public prosecutor or an appropriate judicial official. Iiequests 
for medical evaluations by law enforcement officials should be 
considered invalid unless they are acting on the written orders of 
a public prosecutor or an appropriate judicial official. 

Detainees ideally should be examined at the time of deten- 
tion, after interrogations, periodically during detention, and at the 
end of detention. 

Official forensic personnel should have unequivocal access 
to those in detention. In  addition, physicians who provide 
alternative medical evaluations at the request of a detainee should 
be guaranteed access to the detainee. 
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Detainees have the right to obtain a second, or alternative, 
medical evaluation by a qualified physician of their choice during 
and after the period of detention. 

Each detainee must be examined in private. Police or other- 
law enforcement officials may not be present in the examinat~on 
room. This safeguard may only be precluded when the detainec 
poses a serious risk to the safety of health personnel. There niujt 
be strong evidence on which to base any oniission of this safe- 
guard. 

Medical e\.aluations of detainees should be conducted at offi- 
cial medical facilities whenever possible. When examination\ 
are conducted at a police station or other place of detention, f(1- 
rensic practitioners must be given access to adequate examina- 
tion facilities. The presence of police in the examination room. 
for whatever I-eason, should be noted in the physician's official 
medical report. Notation of police presence during the examina- 
tion may be grounds for disregarding a "negative" medical repol-r 
in court. 

Medicolegal evaluations of detainees should include the usi: 
of a standardized forensic medical report form. An example 1 4  

provided in Appendix B of this report. 

A standardized forensic medical report form should be 1x0- 
vided by the examining physician. The original completed eval~i- 
ation should be transmitted directly to the public prosecutor it~iil 
copies of each medical report should be retained by the exiu~iil!- 
ing physician and sent directly to an independent review conl~t~i t-  
tee (see belo\\,). Under no circumstance should a copy of t l ic 

lnedical repo1-t be transferred to law enforcement officials. 

When fo~.t.nsic lnedical examinations are conducted at the 
end of the period of detention, the detainee should not be returned 
to the place of detention, but rather should appear before the ps(~s-  
ecutor or j udse  in a proceeding to determine the detainee's legal 
disposition. This  will reduce the possibility that torture or ill-trci1t- 
ment will take place after such medical examinations. 
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(d) Legislate structural changes in foreizsic services 

Structural changes in forensic services should be drafted into 
legislation. These changes should include: ( I )  establishing the 
role and responsibilities of a forensic authority within the Depart- 
ment of Health; (2) reassigning responsibilities for clinical foren- 
sic services; (3) establishing procedural safeguards for medical 
evaluations of detainees and post-mortem exanlinations; (4) re- 
vising the Forensic Medical Service Postmortem Act as advised 
in the Proposed National Policy on the Medicolegal Services in 
South Africa, drafted by the Department of Health in September 
1996; ( 5 )  requiring policy and procedural manuals for clinical fo- 
rensic specialists and forensic medical examiners; (6) establish- 
ing regulations for law enforcement officials and security forces 
which ensure independent and effective forensic and clinical ser- 
vices for detainees; (7) requiring the South African Medical and 
Dental Council to Improve licensing criteria for clinical forensic 
services and forensic pathology; and (8) establishing a legally- 
binding code of conduct for health professionals. (See Recom- 
mendation B .) 

(e) Monitor for potential complicity in torture and ill- 
treatment 

The monitoring authority discussed in Iiecommendation F 
should be responsible for ensuring that human rights and bioethics 
standards are strictly maintained in forensic services. This au- 
thority may consider establishing an independent, non-governmen- 
tal review board for the purpose of monitoring human rights and 
ethics. In either case, monitoring may ~nclude: ( 1 )  periodic re- 
view of performance evaluations; (2) announced andlor unan- 
nounced site visits to examination facilities, including places of 
detention; such visits may include interviews with staff and ex- 
amination of forensic documentation; (3) prelirninary incjuil-ies into 
reports of nlisconduct and referral of appropriate cases to the 
SAMDC'; and (4) periodic quality assessments of random samples 
of forensic reports. 
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Cf) Establislz criteria for lice~zsirtg and certificatio~z of foreizsic 
practitiorters 

Criteria for licensing physicians who provide forensic ser- 
vices, whether these services are in clinical or postmortem set- 
tings, should be established. In addition, requirements should be 
established for continuing medical education for recertification 
purposes. These criteria for licensing and certification should be 
established in close consultation with representatives of medical 
professional organizations, non-governmental health and human 
rights organizations, and representatives in government. 

(X') Undertake ad~ninistrative reforrn arnoizg district surgeons 

District surgeons who are currently active and wish to con- 
tinue providing clinical forensic sel-vices should undergo a per- 
sonnel audit. This may involve review of performance evaluations, 
clinical service records, and complaints of  any misconduct. 

(11) Ensure adequate resource allocatiort for restructurirzg of 
forertsic services 

Recommendations which aim to provide effective documen- 
tation of torture and ill-treatment depend on adequate resourcc 
allocation. A formal accounting process should be rendered priol- 
to implementation and/or legislation of any costly reform meik-- 
sures. In addition, clinical forensic services should be compen- 
sated at a fair level. 

(i)  Provide professional support for practitioners of forerzsic 
clirzical services 

In the past, district surgeons were very isolated from other 
health practitioners in the course of their daily work. The status 
of district surgeons in the health sector was stigmatized partly 
because of the nature of their work, but also because of the per- 
ception that district surgeons often engaged unsavory practicc.~ 
such as remuneration fraud (i.e billing n~ultiple payers for the 
same service). In addition to reassigning the responsibilities of 
district surgeons and making other structural changes in forensic 
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clinical sel-vices, i t  is important to provide professional support for 

practitioners of forensic clinical services. To some extent, the 
absence of professional support in the past probably contributed 
to the problem of complicity of the district surgeons in human 
rights abuses and ethical misconduct. 

The quality and effectiveness of forensic clinical scrvices in 
the future may benefit greatly from efforts to incorporate foren- 
sic specialists into the mainstream of the health sector. Some 
suggestions include the following: ( I )  establish a forensic medical 
society; (2) hold annual national, and possibly regional, forensic 
meetings; (3) include clinical forensic specialists in medical edu- 
cation seminars on human rights and ethics; (4) encourage South 
African medical journals to solicit lnanuscripts from clinical fo- 
I-ensic specialists; (5) create academic posts for clinical forensic 
specialists; and (6) encourage research in clinical forensic medi- 
cine through increased availability of grants. 

Normative expectations of clinical forensic specialists should 
not tolerate colnplicity in abuses of human rights or ethical mis- 
conduct. These expectations should be voiced from all corners 
of the health sector. 

Apartheid medicine violated fundamental human rights and failed to 
provide adequate health care to a majority of South Africans. The new 
South African Constitution enshrines the rights of all people in the country 
and affirms democratic values of human dignity, equality, and freedom. 
Its Bill of Rights recognizes the right to have access to health care ser- 
vices, including reproductive health care. Realization of these goals, how- 
ever, will require overcoming the legacy of apartheid in the health sector 
through undertaking the reforms outlined in this report. If South Africa is 
able to institute a culture of human rights, it will serve the people of South 
Africa and provide a model for the rest of the world. 
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NOTES 
International Convention on Racial Discrimination, Article 2, 1969. 
The South Akican Ministry of Health's current plan Ibr reorganizing the nation's 

health services envisions increased reliance on "contracting out" to private sector 
providers as part of  an effort to develop a higher quality public medical system. 
Department of Health. White Paper for the Transformation of the Health Systeni 
in South Africa. Government Gazette, vol. 382, no. 17910. Pretoria, April 16, 
1997. For this plan to succeed over the long term, it is essential that quality be 
raised sufficiently to attract large numbers of middle class South Africans- 
enough to create a political constituency for preservation of the public systcnl us 
something n~orc  than a separate, inferior program lor the poor. 

Such decisions will include budgct allocations between and within government 
departments and hcalth care institutions, siting of new facilities, salary scales, 
payment levels and mechanisms for services "contracted out" to the private 
sector, spending on clinical and basic research, and even allocation of human 
organs for transplantation. 

Such a prohibition should be phased in over time, perhaps several years, given tiic 
etlormity of current disparities and the desirability of lirniting the institutional 
disruption that reallocation of public resources will inevitably entail. 

Corn~nonwealth Medical Association. "Medical Ethics and Human Rights: Repot-k 
of a Working Group Held in London (UK), 20-24 July 1993." 

Some of these sources may be found in "Ethical Codes and Declarations Relevant 
to the Health Prolessions." (London: Amnesty Intcrnat~onal). The recoin mend:^- 
lions in the British Medical Association's publication, Mc~rliciric Llc.trriycrl, Zcd 
l3ooks, London 1992, chapter I I ,  also provide useful model rules. 

"MASA Submission to the 'Truth and Reconciliation Commission," June 1997, 11. 

98. 
Id., Scclion D, p. 8. 
L+'orltl Medical Association. Regulations in Tirne of Armcd Conllict. 

Concluding Postscript: 
Implications for the United States 
The South African Truth and Reconciliation Commission's investiga- 

tion of the health sector under apartheid has laid bare the long record of 
pervasive and institutionalized racism, segregation, limitation or outright 
denial of access to medical care, gross violations of human rights and 
willful abandonment of the ethical commitments of medicine. No industri- 
alized nation in the last half century has so deliberately initiated and so 
long sustained a system with such massive effects on the health and life 
expectancy of its own population. But the scale, intensity and rigidity of 
the apartheid system should not obscure the fact that health sector racism 
and its attendant human rights violations are not unique to South Africa. 
Few nations are immune. To examine many aspects of the South African 
record is, for example, to find striking parallels to the health sector record 
in the United States-and not merely in the distant past. In many ways, 
the South African and American experiences illuminate each other, and 
such comparisons carry implications for both societies. It seems appropri- 
ate, therefore, for the American participants in this joint venture with the 
Truth and Reconciliation Commission to offer a brief review of their own 
national experience of human rights in health care, and to consider i t  in the 
light of South Africa's current efforts at transformation. 

Most such reviews begin with a reference to the federally sponsored 
Tuskegee Syphilis Study, in which for 40 years some 399 black men in 
Alabama were deliberately and secretly denied effective treatment in or- 
der to "document the natural history of the disease." (The natural history 
of syphilis infection had already been thoroughly established; the underly- 
ing-and false-racist premise was that blacks were biologically differ- 
ent, and so the natural history might be altered). In the twenty-five years 
since its public disclosure, as medical historian Vanessa Gamble notes, the 
Tuskegee study "has moved from being a singular historical event to a 
Powerful metaphor. It has come to symbolize racism in medicine, miscon- 
duct in human research, the arrogance of physicians, and government 
abuse of black people."' 

AS Gamble and many other historians of medicine have shown, how- 
ever, Tuskegee merely extended a legacy of race-based human rights 
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violations in medicine that began more than two centuries earlier with the 
use of slaves for often brutal medical and surgical experimentation. (One 
physician described "research" in which he pel-formed a total of thirty 
siirgical procedures on a slave woman-without ane~thes ia ) .~  Antebel- 
lum medical journals, especially but not only in the southern United States, 
p~lblished numerous pseudoscientific articles containing the usual deroga- 
tory stereotypes of blacks as biologically different, intellectually inferior, 
and emotionally labile; these implicitly justified slavery as a necessary and 
essentially benign institution.' Not even death afforded an end to abuse. 
The bodies of many blacks (often stolen from graves) were shipped to 
medical schools for use in anatomy demonstrations and  dissection^.^ 

The Civil War and the Emancipation Proclamation ended the total 
dehulnallization of blacks in the South, but the political freedom of the 
brief Reconstruction period was rapidly replaced by disenfranchisement 
in the South and by pervasive de jure and de facto racial segregation-- 
including the health sector-in both North and South. In health care as in  
education, housing, urban and rural infrastructures and other areas, facili- 
ties and resources were separate and unequal; in the southern states, Jim 
Crow laws and vigilante terrorism by organizations such as the Ku Klux 
Klan maintained a social order strikingly similar to that of apartheid. Sla- 
very was succeeded by the sharecropper system, a form of economic 
peonage; in the north, people of color were excluded from most skilletl 
occupations. 

Most hospitals in the United States either refused admission to blacks 
or admitted them only to segregated and inferior wards, often in the basc- 
merit. No blacks were admitted to medical schools in the South, and on14 
a handful in the North. Nor was the racism of the last half of the nim- 
teenth century directed only at people of African descent; in a striking 
precursor of South Africa's forcible relocations and the creation of artifi 
cia1 homelands, the Native American population was decimated and con- 
fined to reservations. In the West, harsh restrictions on immigration ant i  
systematic discrimination were directed against Chinese and other Asians. 

There was, nevertheless, some progress in the health sector. Several 
medical schools were established to train black physicians. A smaP1 net- 
work of separate black hospitals developed, although it  was not until 18') 1 
that the first black-controlled institution, Provident Hospital in Chicago. 
opened. Since many state medical societies refused ~nembership to black 
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physicians-thus effectively denying them hospital staff privileges as well 
as membership in the American Medical Association-minority physi- 
cians formed the interracial (but overwhelmingly black) National Medical 
Association, for~ned for some of the same purposes that were to inspire 
South Africa's NAMDA decades later. 

Well into the twentieth century, discri~nination and segregation by race 
remained characteristic of the health sector. The American eugenics 
movement in the 1920s and 1930s produced a new burst of pseudoscientific 
racism, and engendered eugenics laws enabling forced sterilization-car- 
ried out primarily though not exclusively against blacks-that remained on 
the books of some states well into the 1970s. After World War 11, a mas- 
sive government-funded program to build hospitals, the Hill-Burton legis- 
lation, permitted (though did not require) the construction of separate white 
and black facilities. 

As late as the early 1950s, one survey found that while 83 percent of 
general hospitals in the North offered patient care on an integrated basis, 
only 6 percent of Southern hospitals admitted African-Americans without 
restriction; of the remaining 94 percent, 33 percent did not admit any Af- 
rican-American patients, 50 percent had segregated wards, and the re- 
mainder had modifications of segregated patterns. In the South, orlly 6 
percent of hospitals offered internships and residencies, and only 25 per- 
cent provided medical staff privileges, to African-American physicians, 
usually restricting their work to the segregated wards for black patients. 
In these institutions, racial segregation required separate blood banks, lin- 
ens, bathrooms, cafeterias and waiting rooms. The situation was little bet- 
ter in the North, where only 10 percent of surveyed hospitals accepted 
African-Americans as interns and residents, and only 20 percent offered 
staff  privilege^.^ 

Forces for change in the health sector were gathering, however; in- 
terracial organizations such as the Associatiorl of Interns and Medical 
Students (AIMS) and Physicians I;orum supported effolls by the National 
Association for the Advancement of Colored People (NAACP), the Na- 
tional Medical Association, the National Urban League, arid the Congress 
of Racial Ecluality (COKE) to end segregation and discrimination in hospi- 
tals. Rut i t  was not until the great direct-action civil rights movement 
began in the 1960s, with nonviolent sit-ins, freedom rides, marches, boy- 
cotts and mass protests under the leadership of the Student Nan-Violent 
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Coordinating Committee (SNCC) and the Southern Christian Leadership 
Conference headed by Martin Luther King, Jr., that massive change oc- 
curred. One result was congressional passage of the Civil Rights Act of 
1964, which established a national priority against discrimination in the use 
of federal funds and provided for enforcement by withholding funds or 
"by any other means authorized by law." An intensive campaign involving 
the govemment'sjudicial, legislative and executive branches, using the 
threat of cutting off Medicare certification and all other federal funds to 
noncompliant hospitals and clinics, that was supported by the American 
Hospital Association and other professional organizations, effectively ended 
most formal racial segregation and discrimination in health sector facili- 
ties, although powerful differences in access to care, because of eco- 
nomic and geographic disparities, continued. 

The civil rights movement (and the passage of the Voting Rights Act 
in 1965, which tempered but did not totally end the South's strategy of 
"massive resistance" to integration) focused national attention on the prob- 
lems of hunger and poverty, disproportionately affecting (but not limited 
to) people of color. The resulting governmental "War on Poverty" implic- 
itly recognized that the health status of America's minority populations, 
characterized by huge differences in infant mortality rates, burdens of 
acute and chronic disease, and life expectancy, could not be altered by 
health care change alone but required the reduction of inequity in incomes, 
education and economic opportunity and protection against dangerous 
social, biological and physical environments. Over the next thirty years, 
despite assaults by conservative forces on these measures and on "affir- 
mative action" programs, the African-American middle class quadrupled 
in size; at the same time, the increasing urban segregation of poor peoplc 
of color limited health progress. One study in the 1990s demonstrated that 
life expectancy for adult males in central Harlem was lower than i n  
Bangladesh. While infant mortnlity rates for both blacks and whites steadily 
improved, the gap between them remained as great as ever. And although 
African-Americans comprise approximately eleven percent of the U.S. 
population, their number includes only three percent of the nation's physi- 
cians. 

Racism aside, and despite the worldwide attention to the crimes of' 
Nazi doctors and the publication of the Nuremberg Code in 1948, major 
attention to problems of medical ethics, accountability in research and 

Concluding Postscript 187 

treatment, and human rights in the health sector did not surface until the 
mid-1960s. Even then abuses like the Tuskegee study and the testing of 
contraceptive and other drugs primarily on third-world populations did not 
end immediately. Today they are secure aspects of medical and other 
professional education, and there are careful and institutionalized mecha- 
nisms for the oversight of research; nevertheless, racial and gender dis- 
parities in the allocation of resources for diagnosis and treatment continue 
to occur. 

South Africans will recognize in this account the many parallels to 
their own experience, as well as some crucial differences. Change in the 
U.S. followed a slow curve over more than two centuries; change in South 
Africa has been far more abrupt. In the United States, there was an exist- 
ing egalitarian and democratic social contract-the Constitution, including 
the Bill of Rights-and the struggle was, and is, to apply it  fully to an 
oppressed minority. In South Africa, a majority was brutally repressed by 
a small minority wielding the social contract called apartheid. But some 
implications seem clear. Real change in South Africa's health sector will 
require intensive and continuous effort by every branch of government, 
spurred by an informed and demanding population. Human rights protec- 
tion and professional accountability require secure and institutionalized 
mechanisms, and cannot be left to the health professionals alone, even 
with systematic improvements in their training in medical ethics. Racism 
is persistent and deeply entrenched, but not insuperable. MGor improve- 
ments in health status do require health system reform, but more impor- 
tantly they flow from improvements in housing, nutrition, education and 
the environment. And these, in turn, require not only the assumption of 
political power by the majority but also significant redistribution of income 
and economic opportunity. 

One other aspect of the parallels between the American and South 
African struggles must be mentioned. As Robert Kinloch Mnssie argues 
in the recently published book, h o s i n g  the Bo12ri.s: The Utlitcd States 
and South Africa in the Apartheid Years, the South African struggle for 
liberty and justice was a direct continuation of the long American struggle 
for civil rights. There is another--and darker-side of that parallel: the 

conservatives who opposed civil rights in the U.S. were apologists 
for apartheid and defenders of the South African government's oppres- 

actions. And that effort included the American Medical Association. 
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Thc record of conservative American leaders and their publicattons 
has recently been reviewed in detail by Jacob Hellbrunn in a liberal jour- 
nal, The Aillrr-ic.url Prospect. He notes 

lluring the first stage, in the 1960s, conservatives de- 
picted blacks as racially inferior to whites and praised 
the homelands policy of South Afi-ica. In the second 
stage, in the 1970s, conservatives painted apartheid 
as a necessary evil; the Soviet threat required the 
United States to support South Africa. In the final stage, 
in the 1980s, the right decried the move toward di- 
vestment and sanctions, argued that capitalism would 
save the country, and portrayed Nelson Mandela and 
the African National Congress as pawns of the Krem- 
lin." 

In the 1960s, for example, the conservative N~rtiorltrl Krvic~rv argued 
that, "the whites are entitled, we believe, to pre-eminence in South Af- 
rica." Its editor, William F. Buckley, after traveling through South Africa 
for several weeks, wrote, "there has never been any reason to doubt 
Verwoerd's own sincerity. He means to help the blacks." In 1965, thy 
conservative leader Russell Kirk echoed South African propaganda that 
blacks were not fit to govern themselves, that black enfranchisement 
"would bring anarchy and the collapse of civilization," ;uid "Bantu politics! 
domination would be domination by witch doctors." And in the 1980s. 
during the height of the Reagan administration's support of the apartheid 
regime, in a policy called "constructive engagement," its architect, Chester 
Crocker, Undersecretary of State for African Affairs, told a South Afri- 
can reporter that, "all Reagan knows about southern Africa is that he's o n  
the side of the whites." During this period, the A~nerican Medical Asso- 
ciation consistently supported the South African Medical Association. 
fought for its inclusion in the World Medical Association and against it'. 
international isolation, and in 1989, sent a delegation to South Africa 
hold a press confcrcnce and declare that there was n o  evidence of dis- 
crimination. Ironically, this group was in South Africa at the same tinlc 
that a human rights mission of the American Association for the Ad- 
vancement of Science was gathering evidence for a review of the dcvas- 
tating effects of apartheid on health. Much has changed since then in the 
U.S. and, rnost obviously, in South Africa, but a final parallel cont~nues: i l l  
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both societies, there is much more yet to be done. The work of the Truth 
and Reconciliation Con~mission, and the participation of the American 
Associ~ition for the Advancement of Science, Physicians fbr Human Rights, 
the Committee for Health in South Africa, the American Psychiatric As- 
sociation, and the American Nurses Association, are steps in that ongoing 
process. 
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Appendix I3 

Standards for the Effective Documentation of 
Torture and Ill-Treatment 

The following recommendations are intended to serve as possible 
guidelines for the effective documentation of tomtre and ill-treatment among 
detainees. Please note that the following recommendations are based 
largely on material contained in a publication entitled, "Torture in Turkey 
& Its Unwilling Accomplices."' 

General comments 

Medical evaluations of detainees for legal purposes should be con- 
ducted with objectivity and impartiality. The evaluations should be based 
on the physician's clinical expertise and professional experience. The 
physician's ethical obligation of beneficence demands uncompromising 
accuracy and impartiality in order to establish and maintain profession:tl 
credibility. 

Doctors who conduct evaluations of detainees should have specif~c 
training in fhl-ensic documentatton of torture and other forms of physical 
and psychological abuse. They should have knowledge of prison condi- 
tions and torture methods used in their particular region and their common 
after-effects. 

The medical report should be factual and carefully worded. Medical 
jargon should be avoided. All medical terminology should be defilled so 
that it is understandable to lay persons. 

I The doctor should not assume that the official requesting a rnedical- 

I legal evaluation has related all the material facts. I t  is the doctor's re- 
sponsibility to discover and report upon any material findings which he or 
she considers relevilnt, even if they may be considered irrelevant or ad- 
verse to the case of the party requesting the rnedical examination. Find- 
ings that are consistent with torture or other forms of ill-treatment must 
not be excluded from a medical-legal report under any circumstance, in- 
cluding the omission of the possibility clf torture by the requesting official. 
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Purpose of inquiry, examination and documentation 

To assess for possible injuries and abuse of detainees, even in the 
absence of specific allegations by detainees, or law enforcement and 
judicial officials. 

To document physical and psychological evidence of injuries and abuse. 

To correlate the degree of consistency between examination findings 
and specific allegations of abuse by the detainee. 

To correlate the degree of consistency between examination findings 
of an individual detainee with the knowledge of torture methods and 
their common after-effects used in a particular region. 

To render expert interpretations of the findings in medical-legal evalu- 
ations arid provide expert opinions regarding possible causes of abuse. 
The purpose of testimony is not to provide unequivocal proof of u 
detainee's allegation of abuse. The purpose is to provide expert opin- 
ions on the degree to which one's findings correlate with the detainee's 
allegation of abuse. 

To effectively communicate the physician's medical findings and in- 
terpretations to the judiciary. In addition, medical testimony often 
serves to educate the judiciary on the physical and psychological se- 
quelae of torture. 

Interview considerations 

Physicians must ensure that patients understand the potential benefit. 
and adverse consequences of an evaluation, to form the basis of infom1t.d 
consent. Physicians have a duty to maintain confidentiality of informatior\ 
and to disclose information only with the detainee's consent. Each cle- 
tainee should be examined individually, in privacy. The detainee has the 
right to refuse the examination. 

The location of the interview and examirlation should be as safe and 
colnfortable as possible, including access to toilet facilities. Sufficic~it 
time should be allotted to conduct a detailed interview and examination. 

Establish the identity of the detainee. The physi'an should provide 
his or her name and explain his or her role in conducting the evaluation. 
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Proceed only with an official request by a legal authority, such as a 
public prosecutor. 

Notify police that they must leave the room. Note police presence if 
they refuse to leave. 

Explain to the detainee the need to ask specific and detailed ques- 
tions. Acknowledge the detainee's ability to take a break if needed or to 
choose not to respond to any question he or she may not wish to. 

Trust is an essential component of eliciting an accurate account of 
abuse. Earning the trust of one who has experienced torture and other 
forms of abuse requires active listening, meticulous communication, cour- 
teousness, genuine empathy and honesty. 

Translation: Interpreters should have professional training. The phy- 
sician should be aware that various characteristics of the interpreter may 
affect the traaslation process, such as differences in gender, ethnicity, 
economic status, ideology, cultural sensitivity, professional experience, and 
development of rapport with the detainee. 

Transference and Countertransference Issues: Clinicians who con- 
duct medical evaluations of detainees should be familiar with comn~on 
transference reactions (i.e., mistrust, fear, shame, rage and guilt) that vic- 
tims of trauma experience and the potential impact of such reactions on 
the evaluation process. 

In addition, the clinician's responses to working with victims of torture 
and other forrns of abuse (counter-transference) rnay compromise the ef- 
fectiveness of the medical evaluation. Common countertransference is- 
sues include: disillusionment, avoidance, withdrawal, helplessness, 
hopelessness, over-identific~ition, idealization, anger and guilt. Clinicians 
may experience symptoms of "vicarious traumatization" such as night- 
mares, anxiety, and fearfulness over hearing the experiences told to them. 
Effective documentation of torture and other fhrms of ill-treatment re- 
quires significant understanding of the motivations for working in this area. 
It is important that a cliniciari not use the population to work out unre- 
solved issucs in himself/herself, as these issues can clearly get in the way 
of effectiveness. 
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Medical history 

Obtain a complete medical history, including prior medical and psychi- 
atric problems. Be sure to document any history of injuries before the 
period of detention and any possible after-effects. 

Avoid leading questions. Structure inquiries to elicit an open-ended, 
chronological account of the events experienced. Specific historical in- 
formation may be useful in correlating regional practices of torture with 
individual allegations of abuse. Examples of useful information include: 
descriptions of torture devices, body positions and methods of restraint, 
descriptions of acute and chronic wounds and disabilities, and identifying 
information about perpetrators and the place of detention. 

Pursuit of lrzformation. Torture victims may have difficulty re- 
counting past events because o f  I )  blindfolding, 2) disorientation, 3) lapses 
in consciousness, 4) organic brain damage, 5 )  psychological sequelae of 
abuse, 6) fear of placing oneself or others at risk, and 7) lack of trust of 
the examining physician. Clarify any inconsistencies as they may have 
bearing on the detainee's credibility. 

Gerzeral Irzformation. Name, age, residence, education, occu- 
pation, family history, political activity, duration of the interview, nanie of 
translator. 

Psyclzosocial History, Pre-arrest. daily life, relations wilh friends 
and family, work/school, entertainment, future plans, political activities. 
beliefs and opinions regarding the contlict, knowledge of torture, prior 
psychiatric history, use of alcohol and drugs. 

Summary of Arrest(s) and Abuse. Before obtaining a detailed 
account of events, elicit summary information, including dates, places, 
duration of detention, frequency and duration of torture sessions. A sum- 
mary will help to make effective use of time. In some cases where survl-- 
vors have been tortured on multiple occasions, they may be able to recall 
what happened to them, but perhaps not recall exactly where and whcn i t  
happened. In such circumstances, i t  is advisable to elicit the historical 
account by methods of abuse rather than as a series of events during 
specific arrests. 

Arre.st(s). Consider the following questions: What time was it'! 
Where were you'? What were you doing? Who was there? Describe 
appearances, whether they wore uniforms and carr~ed weapons. What 
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was said? Any witnesses? Was violence used, threats spoken? Was 
there any interaction with family members? Note the use of restraints or 
blindfold, means ol'transportation, destination, and names of officials. 

Prisort Conditions. Including access to and descriptions of food 
and drink, toilet facilities, lighting, temperature, ventilation. Also, docu- 
ment any contact with family or health professionals, and conditions of 
crowding or solitary confinement. 

Consider the following questions: What happened first? Where 
were you taken'? Identificatioll process (personal information recorded. 
fingerprints, photographs). Were you asked to sign anything'? Describe 
the conditions of the celllroom (note size, others present, light, ventilation, 
temperature. presence of insects, rodents, bedding, access to food, water 
and toilet). What did you hear, see and smell? Any contact with people 
outside or access to medical care? What was the physical layout of the 
place where you were detained? 

Metftods of Torture arzd Ill Treatment. In obtaining historical 
information on torture it is important to avoid suggesting forms of abuse 
that the detainee may not have been subjected to. This may help to sepa- 
rate potential ernbelliahments from valid experiences. Questions should 
be designed to elicit a coherent narrative account. 

Consider the following questions: Where did the abuse take place, 
when and for how long? Were you blindfolded? Before discussing forms 
of abuse, note who was present (give names, positions). Describe the 
roornlplace. What objects did you observe? llescribe each instrument of 
torture in detail. Note clothingldisrobing. Record quotations of what was 
said during "interrogation," insults to one's identity. What was said among 
them? For each form of abuse, note: body positionlrestraint, nature of 
contact, including duration, frequency, anatomical location, and the area 
of the body affected. Note any bleeding, head trauma, or loss of con- 
sciousness. Was the loss of consciousness associated with head trauma, 
asphyxiation, or vaso-vagal tone related to pain? Note sexual violations. 
Elicit what was said during the torture. For example, during electric shock 
torture to the genitals, perpetrators often tel! their victims that they will no 
longer have normal sexual functions, or son~ething similar. 

Review of 'Ibrture Methods. After eliciting a detailed narrative 
account of events, it is advisable to review other possible torture methods. 
Reviewing different forms of torture is especially helpful when: 
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psychological symptoms cloud recollections, the trauma was associated 
with impaired sensory capabilities (i.e., blindfolding, extreme fear and anxi- 
ety, sleep deprivation, loud noises, intense lights or the use of psychotropic 
drugs), when there is possible organic brain damage, or when there are 
mitigating educational and cultural factors. It is important to learn about 
regional practices of torture and modify the Review of Torture Methods 
accordingly. 

Physical Abuse (partial list of general categories): 

Blunt trauma: punch, kick, slap, whips, wires, truncheons, 
falling down 

Suspension/stretching limbs apart 

Burns: electric shock, cigarettes, heated instrument, chemical 

Asphyxiation: wet and dry methods 

Crush injuries: smashing fingers, heavy roller to thighslback 

Penetrating injuries: stab and gunshot wounds, wires under nails 

Sexual: humiliations, molestation, instrumentation, rape 

Exposure to extremes of temperature 

Prolonged constraint of movement 

Chemical exposures: salt, chili, gasoline (in wounds, body cavi- 
ties) 

Traumatic removal of appendages and organs: hair, digits, limbs, 
kidneys, etc. 

IJsychological Abuse (partial list of general categories): 

Deprivation of normal sensory stimulation (sound, light, sensc 
of time via hooding, isolation, and manipulating lightness of cell); 
physiological needs (sleep, food, water, toilet facilities, bathing. 
motor activities, medical care); social contacts (isolation within 
prison, loss of contact with outside world). Such deprivations 
often result in disorientation of time and space; they may irl- 
duce exhaustion and debility, difficulty concentrating, decreased 
memory, hallucinations/other psychotic reactions, depression, 
hopelessness, and despair. 

Humiliations: including verbal abuse, denial of privacy (e.g.? 
toileting), prevention of personal hygiene, detailed set of regu- 
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lations and rules over insignificant issues, overcrowding of cell, 
forced nakedness, filth in food, infected surroundings (lice, rats), 
being forced to perform humiliating acts, and sexual - b use. 
(Note: sexual assault is grossly underreported.) 

Threats: of death, harm to family, further torture, mock execu- 
tions, or witnessing torture of others. 

Various psychological techniques designed to create an illu- 

sion of betrayal and to break down the individual. For ex- 
ample, forcing individuals to make impossible choices, to act 
against their ethics or ideology; inducing helplessness, confu- 
sion, mistrust and intense fear. This may be achieved by forc- 
ing individuals to witness or participate in the torture of others, 
by revealing certain information, mock executions, or by con- 
tinuing the torture whether or not the individual cooperates. 

Pharmacology: Pharmaceutical agents may be used to create 
profound anxiety and disorientation. For example, sedatives 
and neuroleptics may be used to blunt and distort the senses. 
Curare and other paralytics may be used to cause near or 
complete suffocation. 

Post-release: Those who survive torture and remain in their 
country may experience intense fear and suspicion about be- 
ing re-arrested. They are often forced to go "underground" to 
avoid being arrested again. Those who are exiled or are refu- 
gees may leave behind their native language, culture, families, 
friends, work and everything that is familiar to them. 

Symptoms and Disabilities Following Trauma: 

Acute and chronic symptoms and disabilities associated with specific 
forms of abuse and the subsequent healing processes should be docu- 
mented. 

Acute symptoms: The detainee should be asked to describe 
any injuries that may have resulted from the specific methods 
of abuse alleged. For example, bleeding, bruising, swelling, 
open wounds, pain, numbness, and marks on the skin, difficul- 
ties with movement, vomiting, etc. The intensity, frequency 
and duration of each symptom should be noted. Note that the 
detainee's ability to make such observations may have been 
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compromised by the torture itself or its after-effects and should 
bc documented. 

Chronic symptoms: Elicit information about physical ailments 
that the detainee believes are associated with torture or ill- 
treatment. Note the severity, frequency and duration of each 
symptom and any associated disability or need for medical and/ 
or psychological care. 

Psychological symptoms: review symptoms that constitute post- 
traumatic stress disorder (PTSD), anxiety and depression. 

Physical examination 

Conduct a thorough physical examination noting pertinent positive and 
negative findings. Although the physical manifestations of torture may 
involve all organ systems, there should be special attention to the possibil- 
ity of the following findings: 

Skirt: dermatologic evidence of abrasions; contusions; lacerations; 
puncture wounds; bums from electr~c shock, cigarettes or heated instru- 
ments; alopecia; and nail removal. 

Musculoskeletal: mobility of the joints, spine and the extremities: 
pain with range of motion; contractures; fibrositis; compartment syndrome; 
healed fractures with or without deformities; ostitis; periostitis; fibrosis in 
muscles, fasc~a,  and connective tissue; injury to tendons and ligaments; 
and osteoarthritis. 

Neurologic: mental status changes; plexopathies; radiculopathies: 
neuropathies; cranial nerve deficits; hyperalgesia; parasthesias; hypcra- 
esthesia; change in position and temperature sensation, motor function, 
gait and coordination. 

HEENT: tympanic membrane rupture, sen\orineural hearing loss. 
tinnitis, conjunctivitis, dental and mandibular trauma. 

Gynecological: injuries to external genitalia and breasts, pain on in- 
ternal pelvic and rectal examinations, pregnancy, and sexually transmitted 
diseases. 

Ollzer: examination of the pulmonary, cardiovascular, gastrointesti- 
nal, and genitourinary systems should follow a standard medical examlna- 
tion. 

Psychological examination 

The examiner needs to be qualified. Non-therapists need to develop 
clualifications to assess psychological evidence. 

Assess for PTSD, depression, anxiety, suicidal ideation, and other DSM 
categories. 

Assess specificity of psychological symptoms in the context of the 
traumatic experience. Is the overall picture consistent? 

Clinicians need to educate lawyers. prosecutors, adjudicators and gov- 
ernmental representatives about the importance and validity of psycho- 
logical consequences of torture. 

Interrelate psychological and medical testimony. 

Photographic evidence 

Photographs are crucial for thorough documentation of visible physi- 
cal findings of tortiire. Photographs should be in color, in focus, adequately 
illuminated, and taken by a professional or good quality camera. Each 
photograph should contain a ruled reference scale, an identifying case 
name or number, and a sample of standard gray. 

Supplement photographs with distant and/or immediate range photo- 
graphs to permit orientation and identification of the close-up photographs. 

Photographs should be comprehensive in scope and must confirrn the 
presence of all demonstrable signs of injury or disease commented upon 
in the medical report. 

Diagnostic tests 

Consider the indications and utility of any test before obtaining it. Some 
diagnostic studies that may be useful in establishing evidence of torture, 
among others, include: X-rays, CAT scan, MRI, bone scan (scintillography), 
testicular perfusion scan, skin biopsy for evaluation of electromyogram 
for nerve injuries; blood tests (such as ;r complete blood coutit; creatine 
~hosphokinase; serologic tests to evaluate renal, hepatic and thyroid func- 
tion; tests for pregnancy and sexually transmitted diseases), neuropsychi- 
atric testing. 
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Indications for referral 

Specialists: Referrals should be requested as indicated by individual 
diagnostic limitations. Referrals to psychologylpsychiatry, neurology, or- 
tho~~edics,  and gynecology, are quite common. 

Relzabilitation Services: In the course of documenting medical evi- 
dence of torture and ill treatment, physicians are not absolved of their 
ethical obligations. Those who appear to be in need of further medical or 
psychological care should be referred to appropriate services. 

Interpretations of findings and conclusions 

General Comments. 

a) Individual variation 

Physical manifestations of torture may vary according to the 
intensity, frequency and duration of abuse, the victim's ability 
to protect himselflherself, the accuracy of the account of 
events, and the physical condition of the detainee prior to the 
torture. 

Psychological manifestations of torture also may vary accord- 
ing to the intensity, frequency, and duration of the abuse. 
However, psychological sequelae of torture typically vary 
according to the meaning or psychological impact of the 
torture for an individual. The personality or identity of the 
individual detainee must be assessed in conjunction with thc. 
presenting psychological symptoms. 

b) Scars 

Scars associated with torture: review of scars commonly a \ -  

sociated with beating, suspension, burns, clcctric shock, lac-- 
erations, penetrating injuries, contusions, abrasions, and lac- 
erations, dating of scars. 

"Innocent" scars: stretch marks, ritual practices 

c) Physical evidence 

A particular method of torture, its severity and the anatomiciil 
location of the injury aften indicate the likelihood of specific 
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physical findings. For example, beating the soles of the feet 
(fiilaku) may result in subcutaneous fibrosis and a compart- 
ment syndrome of the feet; the use of electricity and various 
methods of burning may also leave highly characteristic skin 
changes; whipping may also produce a highly characteristic 
pattern of scars; different forms of body suspension and 
stretching of limbs may result in characteristic musculoskel- 
etal and nerve injuries. 

Other forms of torture may not produce physical findings, but 
are strongly associated with other conditions. Beatings to the 
head that result in loss of consciousness are particularly im- 
portant to the clinical diagnosis of organic brain dysfunction. 
Trauma to the genitals is often associated with subsequent 
sexual dysfunction. 

It is important to realize that torturers may attempt to conceal 
their acts. To avoid physical ev~dence of beating, torture is 
often performed with wide, blunt objects, and victims are some- 
times covered by a rug, or shoes in the case of fulukrl, to 
d~stribute the force of individual blows. Stretching, crushing 
injuries and asphyxiation are also form of torture which have 
the intent of producing maximal pain and suffering with mini- 
~ n a l  evidence. For the same reason, wet towels may be used 
with electric shocks. 
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Standard Medical Report Form 

Date: Translator (Yes 1 No) Name: 

Case ID #: 
Detainee Name: 

Source of Request for Medical Report: 
Name: 
Position: 
Itequest type: Written / Verbal 

Reason For Request: 
Signs of Injury / Violence 
# of days off from work 
No request 
Other: 

Detainee accompanied by: 
Police: Yes / No 
Security Forces: Yes / NO 
Other: 

Name: 

Present During Examination: 
Detainee: Ycs / No Police: Yes / No 
Iloctor: Yes / No Security Forces: Yes / No 
Other Detainees: Yes / No ( #  ) Other: 

Medical Report Transferred to Prosecutor Via: 

Police Courier 
Soldier Other: 
Mail 

Review of Prior Medical Reports: 

EXAMINATION 
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I .  Complaints 

2. Alleged Methods of Injuries (give approximated dates of injuries) 

3. Examination Findings 

4. Assessment of correlation between physical findings and alleged 
methods of injury. 

Alleged Method Correlation Photo 
of In jury Findings NC/PC/C/HC/DO* (Yes / No) 

1. 

* NC = not consistent with; PC = possibly consistent with; C = 
consistent with; HC =highly consistent with; DO =diagnostic of. 

I Referrals: 

Diagnostic Tests / Studies Requested: 

Date Findings Conclusions 
Physician's Name: Signature: 
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Written and verbal testimony 

Medical reports and verbal testimony must be objective and impartial. 
All information presented in the medical testimony should be relevant and 
defensible in court. Do not include irrelevant information. Do not over- 
state the client's degree of certainty regarding exact dates or the precise 
sequence of events. The inclusion of "hearsay" information may under- 
mine the credibility of the clinician's testimony and conflict with the 
detainee's account of the events. 

Present various sources of evidence: physical, psychological and his- 
torical and interrelate them. The testimony should reflect the entirety of 
one's experience and individual reactions to it. 

The quality of medical testimony, whether written or oral, can only be 
as good as the quality of the interview and examination that were con- 
ducted and the degree of adherence to procedural safeguards. 

Components of the Testimony: 

1. Qualifications 

Medical education and clinical training (provide curricl~llrtn 
vitae) 

Psychological training 

Regional human rights expertise 

Relevant publications, presentations, courses 

Experience in documenting evidence of torture: specific knowl- 
edge and training regarding methods, physical and psychologi- 
cal consequences of torture, and relevant human rights condi- 
tions: i.e. course study, conferences, reading, experience. 

2. Statement regarding the veracity of testimony: For example, "I 
personally know the Pacts recited below, except as to those stated o n  
information and belief, which I believe to be true. I would be prepared to 
testify to the above statements based on my personal knowledge and be- 
lief." 

3. Background information 

Name, age, gender, family, education, work, political activity 

Appendix B 207 

Circumstances of the interview: Duration of evaluation, 
translator's name, etc. 

4. Medical History 

General Information 

Psychosocial History 

Summary of arrest(s) and/or abuse 

Arrest(s) 

Prison conditions 

Methods of torture andlor ill-treatment 

Review of torture methods 

Physical abuse 

Psychological abuse 

Symptoms and disabilities following trauma: 

Acute symptoms 

Chronic symptoms 

6. Physical examination 

7. Psychological examination 

8. Photographic evidence 

9. Diagnostic tests 

10. Referrals 

11. Interpretations of findings and conclusions 

12. Statement of truthfulness: For example; "I declare under penalty 
of perjury, pursuant to the laws of (Country), that the foregoing is true and 
correct and that this affidavit was executed on X/X/X at (City), (State or 
Province)." 

13. Signature, date, place 

Note: You have the opportunity and the responsibility to educate judi- 
cial officials and attorneys. Explain variability of sequelae of torture so 
adjudicators do not anticipate the presence or absence of a particular 
finding in every case that may appear similar. 
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Note: Cite published references to support conclusions (scientific 
publications. UN and non-governmental organization reports, state party 
reports on human rights). 

NOTE 
' lacopino V, Heislcr M,  and Kirschner R. Torturc in Turkcy & Its Unwilling 

Accomplices. Physicians for klutnan Rights. 1996 
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Appendix C 

The findings and recommendations in this appendix are taken from 
the Truth arld Reconciliatiorz Cortzniission of S o ~ ~ t h  Africa Report, 
Volume 5 ,  Chapter 8, pages 334-40. 

Findings and Recommendations 
of the TRC on the Health Sector 

Millions of South Africans were denied access to appropriate, afford- 
able health care during the period under review. Health care workers, 
through acts of commission and omission, ignorance, fear arid failure to 
exercise clinical independence, subjected many individuals and groups to 
further abuse. Fundamental reforms in the health care delivery system, 
legislative controls, monitoring and accountability mechanisms, and the 
training of health professionals are required. 

Legislation 

The Commission recommends that: 

All legislation pertaining to health care focus on primary health. 

Present health care legislation be reviewed, and future legislation de- 
veloped, taking into account the need for transparency, evaluation and 
monitoring, the rights of service users and the primacy of confidentiality. 

Professional standards of conduct 

The Commission recommends that: 

A uniform code of conduct for health professionals be developed, 
implemented, and taught in all health science faculties. 

The statutory councils ensure that all health professionals registered 
with those councils are familiar with the professional standards to which 
they must adhere. I-Iealth professionals must be held accountable if they 
violate these standards. 
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1 Health professionals engage in "self-audits" of their professional con- 
duct by meeting regularly in small facilitated groups to discuss ethical and 
human rights dilemmas. 

Training 

The Commission recommends that: 

Health science faculties establish programs aimed at increasing the 
number of black under- and post-graduate students. This may require 
bridging programs, financial assistance, tutors, mentoring, etc. 

Training in human rights be a fundamental and integral aspect of all 
curricula for health professionals. This training should address factors af- 
fecting human rights practice, such as knowledge, skills, attitudes, and 
ethical research practices, Knowledge of and competence and proficiency 
in the standards (both national and international) to which doctors will be 
held accountable should be a requirement for qualification and registra- 
tion. 

The content of the oaths pertaining to health care and the ethical 
principles embodied in them be taught as part of undergraduate training 
from the earliest opportunity possible. This facilitates an interaction with 
the principles espoused and an opportunity to question and implement them 
during the training period. 

Continuing Medical Education programs include a review of human 
rights and ethical issues and developments. 

Safeguards for vulnerable health professionals 

In order to ensure that health professionals who work in situations in 
which they have dual loyalties are not complicit in committing human rights 
abuses, the Commission recommends that: 

Appropriate ongoing training in institutional health care and human 
rights be mandatory for all health professionals working in public facilities. 

Training be developed for non-medical prison staff, SANDF mem- 
bers and police, to facilitate a mutual understanding of the duties and ob- 
ligations of health professionals working in those environments. This will 
support professional and ethical health practices. 
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Standards and norms that uphold human rights be developed for insti- 
tutional health care. These need to be put into operation via regular inde- 
pendent audits. 

The Department of Health assume de jure and de facto control of 
prison and detainee health care, military health care, state mortuaries and 
forensic services. (Those responsible for forensic services should not also 
be responsible for providing health care to prisoners and detainees, as is 
presently the case.) In other words, health professionals working in these 
environments must be employed by, report to and be professionally ac- 
countable to the Department of Health. 

Health care services in prisons 

The Commission recommends that: 

The role, responsibilities and obligations of individuals responsible for 
the health care of prisoners and detainees, both in prisons and police cells, 
be clearly defined and accepted by all police and prison staff. 

An audit of district surgeons currently employed by the Department 
of Health be carried out, to ensure that those who participated in or colluded 
with human rights violations in the past are no longer in a position to offer 
treatment to detainees and prisoners. (Note: this is not a recommendation 
that such people should no longer be allowed to practice, only that they be 
removed from situations in which they might be vulnerable to collusion.) 

The medical records of prisoners and detainees be inaccessible to 
non-medical prison staff and/or police, unless the health professional in  
charge deems such access to be in the interests of the patient. 

Medical examinations of prisoners and detainees take place in pri- 
vate, unless the patient or the health professional performing the examina- 
tion requests otherwise. 

Regular independent reviews of health care in prisons and other places 
of incarceration, military installations and mental institutions be conducted. 

An independent line of authority be established to advise, guide and 
support district surgeons and other prison health care personnel facing 
controversial ethical decisions. 

Compulsory refresher courses for prison health care workers focus 
on ethics, mental health issues, human rights and the specific health needs 
of prisoners. 
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The format of documentation completed by health professionals pro- 
viding health care for prisoners and detainees specifically include sections 
on allegations of torture or abuse, evidence of such abuse and how the 
allegations are being investigated. All allegations of abuse must be re- 
ported to an independent monitoring body. Failure to report abuse should 
be a disciplinary offense. 

Medico-legal services 

The Commission recommends that: 

There be uniform standards of training for all staff required to per- 
form postmortems or other forensic examinations. 

Custodial care and forensic services be separated. To prevent a con- 
flict of interest, professionals who provide health care to prisoners and to 
others incarcerated or detained should not have forensic responsibility. 

The legislation governing forensic psychiatry be revised, the secrecy 
clause related to forensic psychiatry be lifted, and forensic psychiatry 
services be reviewed. 

The state fund an independent forensic service for the use of the 
family of anyone who dies in custody. The families be informed of their 
right to have an independent forensic pathologist present at a postmortem. 

There be regular independent audits of the police mortuaries and fo- 
rensic pathology laboratories. 

Police mortuaries and forensic laboratories be adequately equipped. 
The absence of X-ray facilities, for instance, in the majority of mortuaries 
is noted with concern. 

Mental health 

The Commission recommends that: 

Mental health be given priority as a national concern and be brought 
into the primary health care system. 

Mental health services be accessible to 311 South Africans, with par- 
ticular emphasis on the rural areas. 
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The focus of mental health services be shifted from the almost exclu- 
sively one-on-one therapy model, to become community based. Different 
care and therapy modalities be explored and instituted, particularly tradi- 
tional and indigenous modes of treatment. Community counselors and fam- 
ily members be involved in care provision. Servicc users be included in 
decisions about service provision. 

The quality and type of care provided in mental institutions be moni- 
tored by an independent body. 

Psychometric tests which are culturally appropriate in all aspects be 
developed and appropriately applied. 

Appropriate models for trauma counseling in the South African con- 
text be developed and implemented. 

Mental health issues be taken into consideration by all appropriate 
ministries, for example Housing, Correctional Services, Education, and 
Safety and Security, in their planning processes. 

Mental health services have a developmental focus. 

There be increased research into the consequences of trauma related 
to the experience of violence. The growing body of research on post- 
traumatic stress disorder (PTSD) needs to be more widely shared and 
practically applied in social settings. Knowledge and awareness of PTSD 
should be encouraged in institutions, communities and the family. 

The organized medical profession 

The Commission recommends that: 

The Statutory Councils governing the health professions be proactive 
in promoting human rights. 

The Statutory Councils be given a proactive capacity to investigate 
unethicallunprofessional conduct, without having to depend on the sub- 
mission of a formal complaint. 

The composition of the Councils represent society in terms of gender, 
race, etc., and that the Councils include community representatives and 
members of other professions. This will ensure that the system of self- 
regulation, which has failed so obviously in the past, is not perpetuated. 
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The appointment of Council members should be a transparent process 
which ensures the political independence of the Councils. 

The disciplinary "arms" of the Councils be bodies whose members 
have a core of appropriate knowledge and experience; disciplinary mea- 
sures and sanctions be implemented in a consistent, fair manner; and the 
full Councils have the power to review outcomes of disciplinary inquiries 
and the sanction(s) imposed. 

Political and functional autonomy and independence of statutory Coun- 
cils be entrenched. 

The Councils ensure that no legislation or policies violate the rights or 
dignity of patients, clients or health care professionals. 

Health care professionals who oppose or draw attention to human 
rights abuses be actively supported and protected by statutory councils 
and professional organizations. 

Checks and balances for state-run organizations 

The Commission recommends that: 

A body on health and human rights be established, consisting of health 
care professionals, human rights experts, consumer representatives and 
legal experts. This body could be appropriately located within the Human 
Rights Commission. It should be independent of government, professional 
organizations and statutory councils, but would obviously work in co-op- 
eration with these. 

This body be responsible, among other things, for: 

implementing health sector-related recommendations adopted 
by Parliament as a result of this Commission's report; 

monitoring institutional health care; 

advising on curricula in health and human rights education; 

receiving and dealing with reports and complaints about hu- 
man rights abuses in the health professions; 

creating the positioli of and overseeing the work of a "medical 
public protector" or ombudsperson; 
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implementing an inquiry into the legal, ethical and professional 
position of health personnel in the military, and developing clear 
guidelines to avoid conflict between rrlilitary law and profes- 
sional ethics. 

This body have a mechanism to allow for ongoing confidential report- 
ing of human rights abuses by health professionals. 

Service users 

The Commission recommends that: 

Current efforts to create a Patients' Rights Charter be encouraged. 
The Department of Health, statutory councils and professional organiza- 
tions be required to engage in ongoing programs to inform users of health 
services of their rights and of ways in which complaints can be lodged. 

State health organizations (Department of Health and South 
African Medical Services) 

The Commission recommends that: 

The disparities in health care resource allocation be redressed, with a 
special focus on the disparities between the urban areas and townships, 
as well as between urban and rural areas. This could be accomplished 
through a once-off tax, or slowly over time. 

All employees of state-run institutions be made aware of their duties, 
obligations and rights. 

Health care professionals exercise the privilege and responsibility of 
having final authority regarding decisions affecting the health of patients. 
This is particularly important in situations where the patient is incarcer- 
ated. 

The SANDF provide appropriate mental and physical health care for 
those suffering from the effects of SADF actions or participation in them. 
Similarly, services are needed for those who participated in and suffered 
the results of other state-sponsored or liberation movement violence. 
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All health care facilities have policies that protect and promote: 

doctor-patient confidentiality 

clinical independence 

institutional independence 

patient advocacy. 

Research and publications 

The Commission recommends that: 

The professional bodies, Statutory Councils, and the health and hu- 
man rights body (referred to above) monitor research practices, espe- 
cially among vulnerable populations whose members may be unaware of 
their rights. 

There be a prohibition against research into scientific methods of in- 
terrogation and torture. 

South Africa adhere rigorously to all the stipulations of the Interna- 
tional Conventions on Chemical and Biological Weapons, particularly those 
pertaining to research and development. 

The Soclrll Afi-icun Medicul Jourtlcrl (SAMJ) have editorial inde- 
pendence from any interest group such as the state, the Medical Associa- 
tion of South Africa (MASA), etc. 

The editorial board of the SAMJ be broadly representative and in- 
clude community representatives. 

Responsibility for developing and implementing these 
recommendations, and for monitoring their implementation, 
rests primarily with: 

The Department of Health - national and provtncial; 

The statutory councils; 
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The Human Kights Commission; 

NGOs involved in health. 

Professional organizations; 

The SANDF; 

Health science faculties; 


