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What Is The Clean Water Act?
The Clean Water Act (CWA) was enacted in 1972 to protect America’s waters. The Act prohibits the 
discharge of any pollutants into “waters of the United States” including soil, rock, sand and dirt. 

 

How Does The New CWA Rule Impact Your Property Rights?
The CWA requires landowners to obtain costly federal permits before using any portion of land that 
contains “waters of the United States.” A landowner will need a permit to do the following: 

•  Building
•  Grading
•  Landscaping
•  Dredging
•  Draining
•  Any other plans to add fill, of any sort, in affected areas. 
•  There are only a handful of narrow exemptions. 

On May 26, 2015, the Environmental Protection Agency and Army Corps of Engineers issued a new 
CWA rule that expands federal power over private property and may require you to obtain a federal 
permit. Violators face penalties of $37,500 per day. For this reason, it’s essential to understand 
whether your property is affected by the new rule. 

How Is The New Rule Different?
The new CWA rule means that if you own property that has water on it for any period of time during the 
year, you should presume that the EPA has jurisdiction over it, and you need a federal permit before 
altering or developing it in any way.  Before the new rule, most property owners could presume the 
opposite – no federal jurisdiction.

ARE YOU AFFECTED BY AN EPA LAND GRAB?
Understanding the new “Waters of the United States” Rule
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How Can You Identify Affected Portions Of Your Land?
EPA will now require you to obtain a federal permit to make use of portions of your land containing any 
of the following:

(1) Navigable and Interstate Waters – Any waterway that can be navigated by a boat is subject to 
regulation if it eventually flows across state lines or to the sea. For example, a landowner would need a 
federal permit to add fill, or to dredge, a lake that spills into the Mississippi river. 

(2) Tributaries – EPA now claims regulatory authority over all “tributaries,” which they define as any 
property over which water occasionally runs, however minimally—so long as the water eventually 
makes its way into navigable waters. This means that even properties that are dry throughout most of 
the year will be deemed jurisdictional if there are physical signs of occasional water flow. So a federal 
agent might assert regulatory authority over your land if there are indentations in the ground and other 
visible signs suggestive of water flow—including lines in the soil attributable to occasional water flow, 
or even debris. 

(3) Adjacent Waters – EPA now assert regulatory authority over all “adjacent waters,” which may 
include marshy areas, ponds, lakes, and similar waters. They define an “adjacent water” as any wet 
portion of land that neighbors another regulated water. A federal permit is now required to drain, fill, 
dredge or do anything with a wet portion of your land if it is (a) within a 100 year flood plain and (b) 
within 1,500 feet of another regulated water or tributary.

(4) Ditches – Although some ditches are exempt from regulation, the new rule asserts regulatory 
authority over many man-made ditches that ultimately connect to another regulated waterbody or 
tributary. A ditch is likely subject to regulation if it drains a wetland, or if it diverts or channels a 
tributary. The touchstone is whether signs of occasional waterflow are evident. Though basic mainte-
nance is generally allowed without a permit, affected landowners must seek a federal permit to make 
any changes to covered ditches—including for projects intended to widen, deepen, reroute, extend or 
build new ditches.

(5) Other Wet Spots – EPA may also assert regulatory authority over other wet portions of your proper-
ty. Properties within a 100 year flood plain or within 4,000 feet of a regulated waterbody are likely 
subject to regulation under the new rules. These waters must be reviewed on a case by case basis.

Does This Affect Ordinary Farming Operations?
For affected properties, a federal permit is required for most uses of the land. But there are a few 
narrow exemptions. One of the exemptions allows for “normal farming” activities on areas that have 
been continuously farmed since the 1970s. This allows for plowing, cultivating, minor drainage (e.g. 
tiling), and harvesting for the production of food and forest products. The exemption does not cover 
the grading of affected areas of land, the adding of fill materials, or the digging of ditches for the 
purpose of draining wet areas. Further, EPA says that use of pesticides in affected areas may violate 
the CWA. 

Does This Affect Ponds On My Land?
There are exemptions for some ponds. Basic maintenance is allowed for stock ponds and ponds used 
for “normal farming” purposes. This does not necessarily allow for construction of new ponds, or for 
any expansion or filling of existing ponds. A permit may be required to dredge a pond used for non-ag-
ricultural purposes. 

Learn more about the “Waters of the United States” and opportunities to take action, visit www.NFIB.com/waters
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