


IN T"HE D1STR1ICT COURT OF THE UNITH STATES, 1N AND FOR Ti'g

NOR THERN D1S TRICT OF CALITFORN1A.

e e 000m— =~~~
ln the Matter of
WoNG K1M ARBK No.,11,198,
On Habe zs Corpus‘
OP1N10ON

rend ered January*-’/‘fr 1896,

2

Petition For a Writ of Habeas Corpus, Petition granted and

petitioner, Wong Kim Ark, di sehz med.

Thos,D. Riordan, Esq., and Napthaly, Fuedenwech & Acker-
man, Attomeys for Petitioner.
H.S.Foote, Esqg., U,8,District Attorney, and Geo,D,Collins

Esq., as Amicus curisze, appearing for the United States,

MOR:OW, Dis trict Judge: =

A petition fora writ of habeas corpus was filed on behaf
of Wong Kim Ark, all eging that said Wm:m,:; Kim Avrk is unlawfully
confined gnd restrained of his liberty on board of the steagn=-
, ship "Copti ¢", and prevented from landing into the United
Sta tes, by John H,Wise, Collector of Customs at the port of

Ben PFrancisco, and D,P.Stubbs, General Mensger of the Occiden-

7 tal and Oriental Steamship Company, acting under his authority




1t is averred, dMirther, that Wong Kim Ark has the rght to en
ter the United States, because he was born within the United
States and is a c¢citizen thereof, The District Attorney has
intervened on béralf of the United States and objects to the
di scha rge of Wonyg Kim Ark, upon the grounds that, although

bormn within the United Sta tes, he is not, under the laws of

the United States, a ¢ tizen thereof, for the reason that his

fa ther and mother were, at the time of his birth, and now are,
Chinese persons and subj ects of the Emperor of China, and thaf
there fore, Wong Kim Ark is also a Chinese person and a subject
of the Emperor of Chins; that he is a Chinese laborer, and
nc;t entitled to land in the United States, or to be, or re-
mgin therein, because he does not belong to any of the privi-
legead clessesenunerated in any of the Acts of Congress, known
ags the Chinese Exelus ion Acts, which would exempt him from the
class or Blasses which are specially excluded from the United
States by the provisions of said Aets, An amended petition
hes been filed, in which the detained himself pe titions the
Court for az writ to test the legality of his detention, The
amen ded petition sets out the facts of petiti.oner's detention
end hig right to enter this country as a c¢itizen .thereof more
in-detg il than dbes the ori gingl petition; otherwise both are
substantially the same. An agreed stz tement of facets hss been
filed, whidch is as fodllows:

I.

———

"That the said Wong Kim Ark was born in the year 1873 at No,

"751 Saeramento Street in the City and County of San Franciscq
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"State of California, United Stztes of America, and that his
"Ymother snd father were persons of Chinese descent and sub=
"jeects of the Humperor of China, and that said Wong Kim Ark was
"and is a laborer,

11
®* That at the time of his said birth, his mother and father
"we re domiciled residents of the United States, and had es-
"tablished and enjoyed & permanent domicile and resl dence
"therein at szaid City and County of San Franeisco, Stzte afore
"said,

111,
YThat said mother amd father of szid Wong Kim Ark continued to
"regide and remain in the United States until the year 1890,

"when they departed for China,

1V,

"That during all the time of their said residence in the» Unit
"ed States, as domiciled residents ‘therein, the szid mother
"and father of said Wong Kim Ark, were ‘en,-;agged in the imose cu-
"tion of business, and were never engasged in any diploma tAic‘
"or official eapacity under the Emperor of China,

V.
"That ever sinece the birth of said Wong Kim Ark at the time
"and place herein“:before s te ted and stipula ted, he has had but
"one residence, to-wit: & residence in said State of Cali forng
"in the United States of America, and that he has nevef ¢ el g~
"eq or los ‘ft‘said residence or gained or acquired another resi
"dence, and th ere resided claiming to be a citizen of the Uni=-
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"ted States,

Vi.
"That in the year 1890, the said Wong Kim Ark departed for
"China upon a temporary visit and with the intention of return
"ing to the United States, and did return thereto on the 26th
"day of July 1890 on the steamship 'Gaeliec', and was pemitted
"to enter the United Sta tes by the Collector of Cus toms, upon
“»the sole ground that he was a native bom citizen of the
"United States.

Y1lli,
"Tha t after his said return, the szid Wong Kim Ark remained
"in the United States, claiming to be a citizen thereof, un-
"ti1l the year 1894, when he agin departed for China upon a
"temporary visit, anéi with the intention of returning to the
"United States, and did retum thereto in the month of August
11895, and applied to the Collector of Cus toms to be permitted
"to lamd, and that such @pplication was denied upon the sole
"sround tha t said Wong Kim Ark was not a citizen of the United
"States,

VIiil,
"Tha t said Wong Kim Ark has not either by himself or his par-
"ents aeting for him, ever renounced his allegiance to the Ul;li
"teq States, and that he has never done or committed «ny act
"or thing to exelude him therefrom,"

The ques tion to be determined is, whether a person born with

in the United States, whose {ather and mother were both per-
sons of Chinese descent and subjects of the Emperor of Chin;a,,
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but at the time of the birth were both domiciled residents of
the United States, is a citizen within the meaning of that
part of the 14th Amendment of the Constitution, which provides
that:"All persons born or naturalized in the United States,
and subj ect to the jurisdiction thereof, are citizens of the
United States, and of the ‘Statef' wherein they reside,"

The Dis tric¢t Attorney was assisted by Mr, teorge D, Collins,
of the San Francis co Bar, who appeared in the matter us zmicus
curiae, Mr,Collins's position upon this ques tion has been
known for some time and his views hsve been expressed in able
end interesting articles iﬁ the American Law Review (Vol,18,
83l; Vol,29,385), He maintains that the doctrine of interna-
,ti;mal law «s to citizens'hip exists in the United States, and
notthat of the common=law; t}{at the citizenship elause of t;he
14th Amenduent is in éozls omance with the interna tional rule
and should be so interpreted; and that, therefore, birth with-
in the United States does not confer the right of ecitizenship,
His views have been repeated and elaborated in his brief with
much reasoning and plausibility, 1t is contended, on the part
of the United States, that the words,"subject to the jur sdie-
tion thereof", mean subject to the political juri sdiiction of
the United States; that is to say, that the petitioner, Wong
Kim Ark, though born within the United States, was not born
subject to the politiecal juri sdiction of the general povern=
men t, for the reason that his father and mother were armi are
Chinese subjects, and that, according to the rule of interna-
tional law, the political status of the child follows that of
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the father, gnd that of the mother, when the child is illegi=
timate, It is urged, therefore, that the mere fact of birth
in this country does not, ipso facto, confer any nght of
citizenship, The position contended for assumes, practically,
that the provision of the 14th Amendment under consi derstion
intended to follow and adopt the rule of intema tional law,
In gupport of this view, the remarks of Mr,Justice Story, in
Shz rks v, Dupont, 3 Peters, 243,' 247, are cdted,to the effect
that: ""Political rights do not stand upon the mere docltrines
of municipal law, applicakle to ordinary transactions, but
stand upon the more gaererml principles of the 1law of nations,"
1t is contended, further, that the comnon-law doctrine

does not govern the determingtion of the question of e¢iti~
zenship, for the reason that there is no common-law proper

of the United States, citing Wheaton v, Peters, 8 Peters,

658; Kendall v, United States, 12 Peters, 524; Lomnan et,

als vo Clarke, 2 McLean, 568; United States v, The New Bedford
Bridge, 1 Wood, & M,, 401; People v,Folsan, 5 Cal, 373; In Re
Barry, 42 FedsR,, 113, TFinzglly, it is maintained that the Uni
- ted States Supreme Court, in interpreting the first clzuse of
the 14th Amendment, now in gques tion, in the Slaughter-house
Cases, 16 Wall,36, adopted, to all intents and purposes, the
rule of intermtional law when it szid through Mr,Jus tice Mil-

ler: "The phrase, 'subject to its juri sdiiction' was inten ded

to @xclude from its operation children of ministers, consuls,



and e tizens or subjects of freign States bom within the Uni

tal States," The interpre ta tion, by the Supreme Court, in

the case of Elk v, Wilkins, 112 U,S8,,102, of this same phrase
is glso cited in support of the contention made in favor of
the rule of interma tionzl leaw,

On the other hand, ecounsel for pe titioner contend thatA wha t
thé Supreme Court said in the Szaughter-house Cases, supra,
ig but mere dictum, and that, outside of a {ew scattered obser
va tions of this che mcter, that tribunal has never directly
passed upon the ques tion presented for decision in this matter
viz: whether a person born in this country #e of o reign par=
ents is a c¢itizen, But it is daimed that that question has
been adjudicated in this Cireuit in two cases and that the
law, zs there expounded, is in favor of the d tizenshiw of the
pe titi oner, and being the law of this Cireuit, is eontrolling
upon this Court, The first of these, and the one which is
prineipally relied on, is In re Look Tin Sing, to be found re-
ported in 10 Sawyer, 353, and decided in 1854, The second is
the case of Gee Fook Sing v, United States, reported in 49 Fed

c

R.146;s.,¢, 7 U,S.App.27; s.c. 1 CeCoA, (9th C] I‘.%@ét 5 Sis ag.‘
decision of the Cirecuit Court of Appeals for this Cireuit (9%
rendered in 1892, which reaches the same conclusion gs did the
Cireuit Court in re Look Tin Sing. The case of Lynch v, Clark
1 Sandf,583, & decis ion rendered in 1844 and before the adop-
tion of the 14 th Amendment, by Hon,Lewis H,Sandford, assis-
tant vice=Chancellor of the 1st Cireuit 6f the Court of Chan-
cery of the Stzate of New York, was aslso pressed upon the atten

tion of the Court, as authority showing that it was the com-



mon-lgw doectrine of c¢itizenship,and not that of the law of na-
tions, which had been recognized in this country previous to
the adoption of the 14th Amendment, While the two decisions
rendered in this Cirecuit would seem, upon the prineiple of
stare decisi 8, to be conclusive upon the question raised here
end eontrolling on this Court, vet, in view of the fact that
it has been argued on the part of the govermment, and very for
eibly, that the Supreme Court lzid down, in the Slgughter-hous
cases, a doctrine at variance with that announeced in these
decisions and, as claimel, in consonance with that of the law
of nations, it will be necessary to examine these cases with
care and at some length, The question is an important one,
not alone from gn abstract point of view, but because of the
consequences a decision unfavorable to the peti tioner would
involve, For, if the wnten tion« of counsel for the govern-~
ment be ecprreet, it will inevitably result that thousands of
persons of both sexes who have been heretofore considered as
citizens of the United Btates and have always been trested as
such, will bey to &l intents and purposes, dentaionalized anad
reman ded to a state of alienage., 1Included among these, are
thousends of voters who are exercising the right of suffrage
as American ¢ tizens and whose right as such is not, and never
hzs been, questioned, because birth wi thin the country seems
to have been Ireognized generally as coneclusive upon the ques-
tion of c¢itizenship. But,We, the Supreme Court

’ squarsly
has nev ex‘/»det"énnined eyt

y €ither prior
. or subsequent to the adoption of the 14th Amendment in 186%5(
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the poli tical ste«.ﬁls of children born here of foreign parents,
In the case of Minor v, Happersett, 21 Wgll,,168, the Court
expressly declined to pass upon ghat question, Nor w=s there
any deflinition, in the Constitution or in the aects of Congress,
of what consti tuted d tizenship, until the adoption of the 141

nen dnen t,

At the Comnon=law, if the parent be under the actual obed-
ience of the King, and the place of the child's birth be
within the King's obedience as well as in the dominion, the
child becomes a subject of the realm; in other words, birth
within the i\‘;alm was deaned conclusive, This wWzs decided in
Calven's caszkby Lo Coke, 7 Co.,l, ani has always been recog
nized gs th e coumon=lazw doctrine, 1 Black. Com.36C; 2 Kent
Com, 9, Lyneh v, Clarke, 1 Sandf, Ch.,583; U,S8,v,hodes, 1 Ab=
bott's U,8,Rep., 28, |

By the 1law of nations, birth foll ws the poli tical sta tus
of the father, and of the mother when the c¢hild is illegitimat
Bar's Int,Law, see.3l; Vattel, sees, 21-2-215; Savigny on
Int, Law, sec.SSl.

The 14th Amendnent to the Consti maution of the United States
nus t be controlling upon the ques tion presented for decision
in this matter, irrespective of what the common=lsw or inter-
nationgl doctrine is, But the interpretation thereof is un=

doubtedly eonfused and complice ted by the exis tence of these
Al
s

two doctrines, in view of the ambiguous and uncertain
£ of the qualifying phrase, "subjeet to the jur sdiction
thereof", which renders it a debztable guestion as to which

rule the provision was intended to declare,
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aimisomtEeesr8, o tever of doubt there may be, is with
respect to the weewminyg of that phrase, Dot¢s it meen, subject
to the laws of the United States, comprehending, in this ex-
pression, the allegiance that aliens owe in a foreign cou.ntfy
to obey its laws, or does it signify, 1o be subject to the
politiecal juri sdiction of the United States, in the sense
that is contended for on the psrt of the government? This

gues tion was ably and thoroughly considered in re Look Tin
Sing, suprs, where it was held that it meant subject to the
laws of the United States, Mr.Justice Field, sitting as Cir
cuit Judge, delivered the opinion, which was concurred in by
Judges Sawy or and Sabin, There is a note to the opinion, sta-
ting that "Judge Hoffman did not sit on the hearing of this
case, but he was on the baich when the opinion was delivered,
and concurred in the views expressed," The opinion di scusses
and decides the precise question inwlved in the case at bar,
There, as here, a person of Chinese descent, born in the Unit-
ed States, blit whose parents had always been subjects of the
Emperor of Chinsg, e¢laimed the W ght to land in the United
States by virtue of his right as a eitizen thereof and, as
sueh c¢itizen, to be unaffected by any of the Chinese Egclusion
Acts, The Court held that, although born here of parents Who
were subjects of th ¢ Emperor of China, he was a citizen within
the meaning &f the 14th Amendment; and that, though he was with
out the certificate required by the Chinese Exclusion Acts

of 1852, or of 1834, being a citizen, he could not be prevent-

@d from returning to his country., The similarity of the essen-

tail Tacts between that case and the one at bar is obvious
=1 0p




from the Pecital contained in the opinion, which is as fol-
lows: "The petitioner belongs to the Chinese race, but he was
born in Mendoecino, in the state of Cali fornia, in 1870, Iﬁ
1879 he went to China, and retumaed to the port of San Francis
¢o during the present month (gefen"b er,1884), and now seeks to
land, claiming the right to do so as a natural-born citizen
of the United States, 1t is admitted by an agreed statement
of facts that his parents are now residing in Mendoeino, in
Czli fornia, and hzave resided there for the last twenty ¥ears,
tha t they are of the Chinese race, and have always been sub=
jeects of the emperor of China; that his fathér sent the pe téi=
tioner to China, but with the intention that he should returz:l
to this country; that the father is a merchant at Mendoeino,
and is not here in any diploma tic or other official capacity
under the emperor of China, The petitioner is without any
certi fieate, under the act of 1882, or of 184, and the dis~-
triect attormney of the U_nited States, intervening for the g;o:v*—
errment, objects to his landing for the want of such certifi;
cate,™ The leamed Justice then continues: "The first sectién
of the fourteenth amendment to the constitution declares that
'all persons born or naturalized in the United States, émd
subject to the jumsdic tion thereof, are citizens of the Unit-
ed States and of the state wherein they reside,' This language
would seem to be sufficiently brwad to cover the case of the
pe titioner, He is a person born in the United Sta tes, Any
doubt on the subjeect, if there can be any, must arise out of

the words 'subject to the jurisdiction thereof'. They alone
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are subject to the jur sdiction of the United States who are
within their dominions -nd under the protection of their laws,
and with the consequent obligation to obey them, when obed~-
ience can be rendered; and only those thus subjeet by theif
birth or naturalization are within the terms of the amendment,
he jurisdiction over these latter must at the time be beth
actual gnd exclusive, The words men ti oned except fram eiti-
zenship children born in the United States of persons engaged
in the diplomatic service of foreign governments, such as
ministers and ambassadors, whose residence, by a fiction of
public law, is regarded as part of their own country, This
extrate rritoriglity of their residence secures to their chil=
dren born here all the rights and privileges whi ¢ch would inufe
to them had they been borm in the country of their parents,
Persons born on a public vessel of g foreign coun try, whilst
within the waters of the United States, and consequently with-
in their territorial jurisdiction, are also excepted, They are
considered as bom in the country to which the vessel belongs.,
In the sense of public law, they are not born within the jur-
isdiection of the United States, The langusge used has also g
more extended purpose, 1t was designed to except fram citi=-
zenship persons who, though born or naturslized in the Unitéd
States, hzve renounced thei rallegiance to our government, and
thus dissolved their pbdlitical comnection with the country,
The United States recognized the right of every one tq expat=
rigte himsel T and choose gnoth er country," wx

"With this explanation of the meaning of



the words in the fourteenth amendment, 'subject to the juris
diction thereof', it is evident that they do not exclude the
petitioner from being a citizen, He is not within any of the
classes of persons excepted from c¢itizenship;,; and the juris-
diction of the United States over him at the time of his birth
was execlusive of that of any other coungry." After adverting
to the objects of the ¢ tizenship clause of the 14th Amendment
end to the Tact that one of the purposes of its enactment was
to overturn the doectrine enuncia ted in the Dred Scott case,
the opinion continu'es: "Independently of the econstitutional
provision, it has always been the doctrine of this country,
except as applied to Africans brought here and sold as slaves,
eand their descendants, that birth within the dominions and
jurisdiction of the United Stztes of itself créa tes citizen~
ship, This subject was elaborately considered by‘ Assi stan’c‘
Vice~Chaneell or Sandford in Lyncé v,Clarke, found in the first
volume of his revorts, (1 Sandf,583) In that case one Julisa
Lyneh, bom in New York, in 1819, of alien parents, during
thei r temporary sojourn in that eity, retumed with them the
same year to thei r native country, and always resided there
afterwards, 1t was held that she was a citizen of the United
States, After an exhaus ’civé examination of the lawg the vice-
chancellor said that he entertained no doubt that every peEIrson
born within the dominions and allegiance of the United States,

Whatever the situa tion of his parents, Was =z naturalshe®n ci ti

zen; and added, that this was the general understanding of

the 1 egal profession, and the universal impression of the pub~
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lic mind, In illustration of this general understanding, he
men % ons the fact, that when at an election an inquiry is

ma de whether the person offering to vote is a citizen or an
glien, if he gnswers that he is a native of this country the
answer is received as conclusive that he is a c¢itizen; that

no one inquires further; no one asks whether his lparents we re
el ti zens or foreigners; it is enough that he was borm here

wh atever was the status of his parents, He shows alse that

B¥ legislative expositions on the subject speak but one lan-
guage, and he cites to that eff eet not only the laws of the
United States, but the statutes of a great number of the statg
and establishes condusively that there is on this subject a
conarrence of legislative declaration with judi dal opinion,
and that both acord with the general understgiding of the
profession and of the publie,” The opinion econcludes as fol=
lows; " As to the position of the district attorney that the
restriction a ¢t prevents the re-~entrw of the petitioner into
the United ftates, even if he be a ecitizen, only = word is nec
esgary, X X Xx Being a c¢itizen, the law could not intend
tha t he should ever look to the government of a foreign couns
try for pemission to return to the Uni ted States, and no ci;
tizen can be excluded from this country except in punishment
for erime, Exelusion for any other cecguse is unknown to our
laws znd beyond the poweerf congress,

The petitioner must be

allowed to land, and it is so ordered,"

In 1892, the question was a@in passed upon,; this time by

the Circuit Court of Appeals for this (i recui t (8th), in the
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case of Gee PFook Sing»v. Uni“ced States, supra, Uee Fék Sing,
the appellant, had sued for a writ of hsbeas erpus in the
COur:c below (Dis triet Court for the Northern District of Cali-
fornia), claiming that he was illegally restrained of his 1li-
berty and imprisoned on board the steamship "Belgic", at the
port of San Francisco, by the m’as ter of the vessel, on the
ground that he was a Chinese person prohibited by law from en-
tering into this country . The appellant mntended that he

was a citizen of this country and was not prohibi ted, there=-
fore, from entering into the United States, The lower (Court
found, upon the evidence aduced, that Gee Fook Sing had not
established to its satisfaction that he had been born here,
an d remanded him, This judygnent was a ffimed by the Circuit
Court of Appeals, The Court was cbmposed of Judg es Deady, Han-
ford eand Hawley, and the opinion was delivered by Judge Han=
ford, The casc was submitted upon the record, without argu-
ment, In the course of the opinion, whi d was quite short,
the Court simply stated its eonclusions upon the identieal
question presented here for decision, as follows: "We have
considered gll the questions of law and fact which we find
involved, and our concusions are: That, inasmich zs the Four-
teenth Amendment to the Constitution of the United States
declares that all persons horn in the United States and sub-
jeet to the jurisdiction thereof are citizens of the United
States and of the State wherein ‘they reside, the laws exelu-
ding emigrants who are Chinsse laborers are inapplicasble to a

i

person born in this ecountry and subject to the jurisdiction

w15
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of its government, even though his parents wefe not c¢itizens
nor entitled to become e¢itizecns under the laws providing for
the naturglization of aliens; that any person alleging himself
to be a citizen of the United States, and desiring to return
to his country from a foreign land and that he is prevented
from doing so without cdue process of law, and who on fat
ground applies t.o any United States Court for a writ of habeas
corpugs, is entitled to have a hearing and a judicial detemi-
nation of the Taects so all gged, and that no act of Congress
can be understood or construed as a bar to siech hearing and
ju(iicial detemination,™ The authority of In re Look %in Sing
is not referred to by the Court, nor, in faet, are any au-
thori ties c¢ited, or a discussion of the question indulgged~in;
but it is safe to assume that Mr.,Justice Field's decieion was
considered and followed, 1n 1858, Judge Deady, 8itting in the
Cireuit Court for the Distriet of Oregon, reached the sane
condclusion in the case of In re Chin King eteal,, 13 Saw,333,
He e¢ites ln re Look Tin Sing, supra, and Lyneh v, Clarke, suprg
and holds that the ci tizenship cdlause of the 14th Amen dnent

is but declaratory of the common-law doetrine. 1t is elear

“the Circuit Court of Appedls and the other
that these decisions, ¥he one!rendered in X0 rendered in the

Circuit Court of this District, determining, as they do, the
identical question mooted in the case at bar, are conclusive
and eontrolling upon this Court, unless the Supreme Court of
the United States has di reetly and authoritatively, and not by
way of dictum, announced and laid down a doetrine at variance

with tat expounded in the cases in this Cireuit. The deci-
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sions of the Supreme Court, upon all @estions necessarily in-
volved in the cause detenrined, must be paramount, as binding
authori ty on this Court, to that of any other tribunal in the
land, The Circuit Court of Appeals Act (March 3,1891; 26
Stat,l.., 8206) has in no wise impaired or diminished the juris
diec tion of the Supreme Court over “any case that involves the
construction or épplicatiOn of the Consti tution of the United
States, "

@uﬁ-as it has been argued, and very plasusibly, by ®unsel
for the United States, that the Supreme Court has lzid down
a di fferent doectrine in ﬂle so=call ed Slaughter-house cases,
16 Wall,36, it will be necessary to examine critically the
propositions involved in these cases and the language of the
Court as contained in the prevailing opinion, The S8laughter-
house cases were decided in 1873 and the opinion was deliver-
ead by MrosJustice Miller, 1In te decision, most of the provi-
sicns of the 13th, 1éué and 15th smendments to the Constitu t-
tion received cl ewr, elaborate and able interpretation and
construction, The main question at issue was, as to whether
or not the legislative of the State of Louisiana could grant
an exclusive right or privilese, Hr 25 years, to a
criporstion ereated by it, to have and maintain slaughter=
houses, landings for cattle, and yars for ineclosing eca ttle
intended fHr sale or slaughter within the parishes of Orleans,
Jefferson, and St,Bermand, in that State, and prohibiting all

other persons from building, keeping, or having slaughter-

hous es, landings for cattle, and yards for cattle inten ded for

sel e or slaughter, within those limits; and requiring that all
LI



cattle and other animals intended for szsle or slaughter in
that district, should be brought to the yards ang slaughter-
houses of the corporation; and authorizing the corporation to
exact certain prescoribed fees for the use of its wharves and
for each aninal landed, and certain prescribed fees fr easch
animal slaughtered, besides the head, feet, gore, snd entrails
7 except of swine, 1t was held that this grant of exclusive
right or privilege, guarded by proper limitation of the prices
to be charged, and imposing the duty of providing ample cone

veniences, Wwith permission to all owners of stock to lamd, and

of all bitchers to slaughter at those places, Was a police

regilation for the health and comfort of the people (the

statute locating them where health and comfort required),
within the power of the State legislatures, unaffected by the
Constitution of the United States previous to the adoption of
the thirteenth and fpurteenth articles of amendment; znd, fur-
ther, that suech power was not forbidden by the thirteenth arti-
cle of amendnent and by the first cdause of the fourteenth
article, While the question of eitizenship, under the 1l4th
Amendmen t, arose, yet it was in subordirnation to the main is-
sue and Wes necessary to the deecision of the Court only in s—io
faras it related to an interpreta tion of the second clause of
the 14th amendment, ¢s to whether the exclusive privileges
granted by the State of fadikfommikx Louisiana zbridged any of
the privileges and imrunities of citizens of the United Sta tes:
1t was in this connection that the firther question arose as
to who were citizens of the United Sta tes under the 14th amend

o TR
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ment, and it was held that this provision protects from the
hostile legisla tion of the States the privileges snd immuni=

ties of c¢itizens of the United States as distinguished from

those of citizens of the States, But the question, which is
here di rectly involved, did not arise in that case, nor did
the interpretz tion of the Court relate to such a state of
Facts as exist here, Obviously, therefore, what the Court
then said with reference to the status of children born here
be
of fore:‘g;_;n parents is but obiter dictum, This will evident
by @reflerence . to pmgn that part of the opinion which con~
tains the languzge claimed to be a recogni tion of the intef-
national deetrine on the subject. "The first section of tHe
fourteenth article, to which our attention is more specially
invited, opens with a definition of €itizenship=- not only
citizenship of the Unilted States, but citizenship of the 8tate.
No such definit ion was previously found in the Constitut ion,
nor hai any attempt been made to define it by act 6:5‘ Congress,
It had been the ocecasion of much discussion in fte courts, by
the exeeutive depa rtments, and in the public joumals, 1t
had been szid by eminent judges that no man was a eitizen of
the United States, except as he was a citizen of one of the
States composing the Union, Those, therefore, who had been
born arnd resided always in the Distriet of Columbia or in the
Terri tories, though within the United States, were not citi=~
zeéns, Whether this proposition was sound or not had never
been judi ci}ally deecided, But it had been held by this court, -
in the celebrated Dred Scott case, only a few years before the



outbreak of the eivil war, that a man of African descent, whe-
ther a slave or not, was not and could not be a citizen of a
State or\ of the United States. This decision, wWhile it met
the condemnation of some of the ablest statesmen and constitu
tional lawyers of the country, had never been overruled; and
if it was to be awepted as a constitutional limitation of the
right of citizersﬁip, then all the negiro race who had ree ently
been made freemen, were still, not only not citizens, but were
ineapable of becoming so by anything short of an amendment to
the Constitution, To remove this di fficul ty primarily, and

to establish & clear and comprehensive definition Qf citizen~
ship which should declare what should constitute citizenship
of the United States, and also citizenship of a State, the

fi rst dause of the fi rst seection was framed, X x x The
fi rst observa tion we have t0 mske on this cdzuse is, that it
puts at rest both the questions which we stated to have been
the subject of differences of opinion. It declares that per-
sons may be eitizens of the United States without rega rmd to

their citizenship of a particular State, and it overturns the

Dred Scott decision by making all persons born within the Uni-

ted States amd subjeet to its jurisdiction citizens of the
United States, Tl'\.a't its main purpose wgs to establish the e¢i-
¥izenship of the negro can admit of no doubt, The phrase,'sud
ject to its jurisdiction' was intended to exclude from its ope
rgtion ehildren of minis ters, consuls, and citizens or subjecs
of foreign States born within the United States," That this
las t sentence, which is the expression reliel on by counsel fa
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the pvernment, is mere dictum, is plain from what has been
sta ted as the issue involved in those cases, That being so,
the observa tions referred to and relied upon, however per-
suasive. they ray aprear to be c¢camot be accepted as decl#rin;;
the law in this Cireuit, at least as against the authority of
In re Look Tin Sing, where the ques tion was squarely met and
decisively settled, But it is to be observed that the Supreme
Court, immediately succeeding the remarks just dioted, used
the following significant langucge: "The next observation is
mo re impor’ranf in view of the argunents of counsel in the pre
sent case, 1t is, that the distinction between citizenship
of the United States and d tizencship of & State is clearly
recognized and established, Not only may a man be a citizen
of the United Statss without being & citizen of a State, but
an important element is necessary to wnvert the fomer into
the 1la tter, He must reside wi thin the State to make him a ¢i

tizen of it, but it is only necessary that he should be born

or naturmlized in the United States to be a citizen of the

Union,®

Nor does the interpreta tion of the phrase in ques tion in the
czese of Elk v, Wilkins, 112 U,S8, 94, dispose of the matter,
There the question was, wWhether an lndian, born within the
United States and who had severeal his tribgl relations, was
a citizen of the United States within the meaning of the 1l4th
Amen dnent, Mr Justiece Gray, delivering the opinion of the
Court, said: "This seetion contenplates two sources of eiti-
zenship, and two sources onlyi birth and naturalization, The



persons declared to be citizens are 'all persons born or na t-
uralized in the United States, =and subject to the juri sdiction
thereof,' The evident meaning of these last words is, not
merely subject in some respect or degree to the junr sdiction
of the United States, but completely subject to their politi-
cal juri sdic tion, and owing them di reet end imuediate alle-
giance, And the words relate to the time of birth in the one
case, as they do to the time of naturmlizgtion in the other,
Persons not thus subject to the jud sdiction of the United

States at the time of birth cannot became s0 uft erwa rds, except

by being naturalized, el ther individually, as by proceedings

under the naturalization acts, or ccllectively, as by the
force of a teemrty by which forei gn terri tory is acquired,
Indans bom within te terri toral limits of the United
States, members of, and owing irrh:ediate all egi snece to, one
of the Indian tribes (an alien, though dependent, power),
although in a geogrsz phical sense born in the United Stgstes,
are no more 'born in the United States and subject to the
jun sdie tion therecf', withi.n the meaning of the first sec-
tion of the Fourteenth Amendment, than the children of sub=-
jects/of+ary foreign gpvernmmen t born wi thin the dowmgin of
that pvernment, or the children born within the United States |

of ambascsadors or other public ministers of foreign nations," !
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In the case of United States v,Rhodes, 1 Abbott's U,S,Rep,
28,40, it is held that the cormon=law rule as to ctizenship
is the law of this country, This‘decision Was mede in 186U in
the Cireuit Court for the District of Kentucky, This was sgbout
the time when the 14th Amendment was fi rst proposed to the
several States for their zdoption, although it was not formals
1y adopted as part of the Constitution until July 28th,1868,

But it would be useless to encumber this already lengthy
opinion with further argunent and observations upon this inters
esting question, Arriving at the eonclusion, as 1 do, after

careful investigation and much consideration, that the Suprem
Court has &zs ¥et announced no doctrine at variance with that
contained in the Look Tin Sing decision and the other cases
glluded to, 1 am constrained to follow the authority and law
enuncia ted in this Circuit, Counsel fox the United States
have argued with considerable force against the comuon-laW
rule and its recognition, as being illogical and likely to
lead to perplexing, and perhaps serlious, internationgl con=
fliets, if followed in zll cases, But these observs tions are,
obviously, addressed to the policy of the rule and not to its
intempreta tion, The doctrine of the law of nations, that the
c¢hild followg the nationality of the parents, and that eitizen-
ship doss not depend upon mere accidental place of bi rth, is
undoubtedly more logical, reasonsble and satisfactory, but

Heew consideration will not justify this Court in declaring
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1t to be the law against controlling judiecial authority, 1t

may be that the Executive Departmentsof the govemment are at

liverty to follow this intermational rule in dezling with
questions of citizenship, which arise between this ami other
countri es, but that Tt does not establish the law for the
Courts in dealing with persons within our own territeyry, 1In
this case, the question to be determined is as to the politi
ezl status and rights of Wong Kim Ark under the lgw in this
country, No foreign power has intervened or appears to be
concerned in the matter, From the law as announeced and the
facts as stipulated, 1 am of opinion that Wong Kim Ark is a
citizen of the United SBta tes within the meaning of the eitizen
ship elamse of the 1l4th Amendment, He has not forfeited his

right to return te this country., His deten tion, therefore,

is illegal, He should be disecha ited #wom—essdody sud pelwriet—
o, by the Colrweinreof the Powt, o Jlands znd it is so
orasred,
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