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Stimulating Smarter Regulation:

Repo'rt to’CongreSs on the Costs and Benefits of Federal Regulations and
' -Unfunded Mandates on State, Local and Tribal Entltles RN

EXECUTIVE SUMMARY B
This F mal Report to Congress on regulatory pollcy was prepared m response to the -

Regulatory nght -to-Know Act' and the Unfunded Mandates Reform Act’. The Report prov1des:
(a) a summary of Federal. regulatory actions taken due to the traglc events of September 1 1™ and

‘ their aftermath, (b) an overview of the Office of Information and Regulatory Affairs’ (OIRA)
" activities; (c) an accounting statement of the costs and benefits of Federal regulations, including

assessments of their impact onState, local and tribal governments, small businesses, wages and
economic growth; (d) a summary of regulatory reform activities in other developed countries, —-

~ with a particular focus on the European Union; and (e) a discussion of nominations of regulatory

improvements from approximately 1,700 public comments. This Final Report reflects revisions

~ made to a Draft Report that was subjected to public comment, external peer rev1ew and
~ interagency review.

The major features and ﬁndings of the Report include:
1. Since September 11", OIRA has cleared 58 significant Federal regulations aimed at
' responding to the terrorist attacks. These rules addressed urgent matters such as
homeland security, immigration control, airline safety, and ‘the need for assistance to
- busmesses harmed by the resultmg economic dlsaster

2. OIRA’s goals in regulatory oversrght include openness, promptness, and analytic
rigor. OIRA’s website has regular updates on rules under review, meetings with outside
. parties, and key letters and memoranda to agencies. The number of OIRA reviews
consuming more than the allotted 90 days has declined from what had regularly been 15-
~ 20 rules at any given time to near zero in recent months. From July 1,2001, to March 1,
2002, OIRA returned more than 20 rules to agencies for recons1derat1on more than the .
total number of rules returned to agencies during the entire Clinton Administration. i
~ Inadequate analysis by agencies was the:most common reason for returns. The absence -~
of returns in recent months (March 2002 to September 2002) reflects better
communication between OMB and agencres and increased quality in rulemaking
~ packages. - :

3. OIRA has developed the “prompt letter” for suggesting promising regulatory and

informational priorities for agency consideration. OIRA’s initial six prompt letters have -
addressed a range of issues at five different agencies, including the use of lifesaving :
defibrillators in the workplace, food labeling requirements for trans-fatty acids, and better -

]3l US.C. § 1105 note, Pub L. 106 554 § l(a) 3) [Tltle VI, §624] Dec. 21, 2000 ll4 Stat 2763 2763A-161
PL. 104-4, Title IL : ‘



'mformatlon regarding the env1ronmental performance of 1ndustr1al facilities.. Agencres
~ have performed independent assessments of each of these suggestlons and adopted
reasonable responses.

‘4. Pursuant to statutory mandate, OIRA has issued government-w1de guidelines to
enhance the quallty of information that Federal agencies disseminate to the public. OIRA
‘worked with agencies to finalize their guidelines prior to the October 1, 2002 statutory

~ deadline. These guidelines offer a new opportunity for affected members of the public to

request corrections when poor quality information is disseminated or used to justify new

regulations or other policies. OMB has directed éach agency to develop an : )
~ administrative mechanism to resolve these requests mcludmg an 1ndependent appeals
“mechanism. . S -

5. The: report summarizes regulatory reform activities now underway in developed

~ countries throughout the world, with special focus on the European Union. The '
European Commission has recently issued an Action Plan for Better Regulation that '
includes expanded transparency, consultatlon with stakeholders, and more rlgorous ,
regulatory impact analysrs

6. OIRA exammed major Federal regulations cleared from April 1, 1995 to September |

: ,30 2001 to determine their quantifiable benefits and costs. The est1mated annual benefits :

‘range from $48 billion to $102 billion, while the estlmat_ed costs range from $50 billion to
- $53 billion. Based on the information released in previous reports, the total costs and .
benefits of all Federal rules now in effect (major and non-major, including those adopted
more than 10 years ago) could easily be a factor of ten or more larger than the sum of the 3
costs and benefits reported here. More research is necessary to prov1de a stronger

~ analytic foundation for comprehensive estimates of total costs and benefits by agency and -

program. OMB’s examination of the benefits and costs of Federal regulation supports the -

need for a common-sense approach to modernizing Federal regulation that involves the -

expansmn modification, and rescission of regulatory f programs, as approprlate

7. In response to an open invitational process of regulatory reform proposals OIRA

received publlc suggestions on 316 regulatlons and guldance documents covering 26 -

* Federal agencies. This number of public nominations is over four times larger than the

~ 71 nominations received i in 2001 and covers a broader range of topics. This year’s

commenters are also more diverse in organizational affiliation. As requested, this year’s .

public reform nominations include suggestions to review existing paperwork -

“requirements and guldance documents, as well as to add, modify, or rescind regulatlons

~ This report provides a summary of these nominations and describes a review process in-

which agencies should consider the nominations and identify those that are worthy

reforms. This year’s review process is different from last year’s process, when OIRA

identified high priority reform candidates. Rather than suggest any specific agency ,

. priorities, OIRA is forwarding all of the public’s suggestions, with the expectation that

agencies will make decisions about which, if any, reforms to pursue based on their '

'assessment of the prospects and practlcallty of achieving regulatory 1mprovements



" - 8. The Bush Administration is concerned about unfunded mandates that impact Stateand
~local govemments The scope of consultation activities undertaken by F ederal agencies -
" suchas Agrrculture and J ustice demonstrate the Bush Administration's commltment to-
‘building strong relationships with our governmental partners F ederal agencres are now

" actrvely consultmg w1th States localrtres and trrbal govemments

9. Small busmesses play a vital role in creatmg _]ObS and strmulatmg growth desprte therr o
2 ;drsproportronate share of regulatory costs and burdens.. The report contains numerous
" constructive suggestions on how agencres canreduce unnecessary regulatlons and
i paperwork requlrements that impose especrally large burdens on small busmess

™~

. : OMB has already begun to prepare the 2003 Report to Congress on the Costs and -
i ";‘Beneﬁts of Regulation. Our objective is to publish the draft 2003 Report to Congress with the -
new Federal budget, thereby starting earlier the annual processes of pubhc comment external N
o peer revrew and mteragency review. ' : S R L



| Circular;A‘,-4

September 17, 20(_)_3 ‘

TO THE HEADS O‘F EXECUTIVE AGENCIES AND ESTABLISHMENTS =~
: Snbject: Regulatory Analysis
Thié Circular provides the Office of Management and Budget’s (OMB’s) guidance to -

Federal agencies on the development of regulatory analysis as required under Section 6(a)(3)(c)
 of Executive Order12866, “Regulatory Planning and Review,” the Regulatory nght—to-Know

. _Act, and a variety of related authorities. The Circular also provides guidance to agencies on the -

- regulatory accounting statements that are required under the Regulatory Right-to-Know Act.

This Circular refines OMB’s “best practices” document of 1996

- (http://www.whitehouse.gov/omb/inforeg/riaguide.html), which was issued as a guidance in

2000 (http://www.whitehouse.gov/omb/memoranda/m00-08.pdf), and reaffirmed in 2001
“(http://www.whitehouse. gov/omb/memoranda/mO] 23 html). It replaces both the 1996 “best
~ practices” and the 2000 guidance.

In developmg this Clrcular OMB first developed a draﬁ that was subject to pubhc
comment, interagency review, and peer review. Peer reviewers included Cass Sunstein,
‘University of Chicago; Lester Lave, Carnegie Mellon University; Milton C. Weinstein and
James K. Hammitt of the Harvard School of Public Health; Kerry Smith, North Carolina State
~ University; Jonathan Weiner, Duke University Law School; Douglas K. Owens, Stanford
University; and W. Kip Viscusi, Harvard Law School.” Although these individuals submitted
comments, OMB is solely responsible for the final content of this Circular.

: ‘A. Introductlon

This Circular is designed to assist analysts in the regulatory agencies by defining good
regulatory analysis - called either “regulatory analysis” or “analysis” for brevity - and
standardizing the way benefits and costs of Federal regulatory actions are measured and reported.
Executive Order 12866 requires agencies to conduct a regulatory analysis for economlcally
-~ significant regulatory actions as defined by Section 3(f)(1). This requirement applies to

rulemakings that rescind or modify existing rulesas well as to rulemaklngs that establlsh new
- requirements. | :

The Need for Analysis of-Proposed Regulatory Actions’

Regulatory analysis is a tool regulatory agencies use to anticipate and evaluate the likely
consequences of rules. It provides a formal way of organizing the evidence on the key effects -

: We use the term “proposed” to refer to any regulatory actions under consideration reggrdless' of the stage of the
regulatory process. : S



’ ‘ | - good and bad - of the various alternatives that should be considered in developing regulations.
: ' - The motivation is to (1) learn if the benefits of an action are likely to justify the costs or (2)
- discover whrch of various possrble altematrves would be the most cost- effective.

A good regulatory analysrs is desrgned to inform the publlc and other parts of the
" Government (as well as the agency- conducting the analysis). of the effects of alternative actlons
_ ‘Regulatory analysis sometimes will show that a proposed action is misguided, but it can also
- demonstrate that well-conceived actions are reasonable and Justrﬁed
- .
, Benefit-cost analy51s is a primary tool used for regulatory analysrs Where all beneﬁts N
" and costs can be quantified and expressed in monetary units, benefit-cost analysis provides
_ decision makers with a clear indication of the most efficient alternative, that is, the- alternative
-~ that generates the largest net benefits to society (1gnor1ng distributional effects). This is useful -
information for decision makers and the public to receive, even when economic efﬁcrency is not
the only or the ovemdmg public pollcy ObjeCtIVC :

_ - It will not always be possible to express in monetary units all of the |mportant beneﬁts
and costs. When it is not, the most efficient alternative will not necessarily be the one with the
- largest quantified and monetized net-benefit estimate. In such cases, you should exercise
professional judgment in determining how important the non-quantified benefits or costs may be
in the context of the overall analysis. If the non-quantified benefits and costs are likely to be
- important, you should carry out a “threshold” analysis to evaluate their significance. Threshold

~ or “break-even” analysis answers the question, “How small could the value of the non- quantlﬁed e

‘ | - benefits be (or how large would the value of the non-quantified costs need to be) before the rule
* . would yield zero net benefits?” In addition to threshold analysis you should indicate, where o
possrble which non- quantlﬁed effects are most 1mportant and why

: Key Elements of a Regulatory Analysrs - |

A good regulatory analysis should include the followmg three basic elements (l) a
statement of the need for the proposed action, (2) an examination of alternative.approaches, and -
“(3) an evaluation of the benefits and costs—quantrtatlve and qualitative—of the proposed action
and the main alternatives identified by the analysis.

‘ To evaluate properly the benefits and costs of regulatlons and thelr altematlves you wrll
need to do the following: :

o ,Explam how the actions required by the rule are linked to the expected benefits.. For
~ example, indicate how additional safety equipment will reduce safety rlsks A srmllar
* analysis should be done for each of the alternatives.. :
‘o . Identify a baseline. Benefits and costs are defined in comparison w1th a clearly stated
alternative. This normally will be a “no action” baselme. ‘what the world will be like if
~ the proposed rule is not adopted. Comparrsons to a “next best” alternative are also -
v especrally useful. , S ,

‘ : ’ See Mishan EJ‘(19'94),‘Cost-Beneﬁt Analysr's, fourth edition, vRoutledg‘e, New York.



. o ) Identlfy the expected unde51rable side- effects and ancﬂlary benefits of the proposed

e - regulatory action and the alternatives. These should be added to the direct benefits and

‘ costs as appropnate : Ty

( - With this mformation you should be able to assess quantitatively the beneﬁts and costs

of the proposed rule and its alternatives. A complete regulatory analysis includes a discussion of
non-quantified as well as quantified benéfits and costs. A non-quantified outcome is a beneﬁt or

cost that has not been quantified or monetized in the analysis. When there are important non-

‘monetary values at stake, you should also identify them in your analysis so policymakers can

"compare them with the monetary benefits and costs. When your analysis is complete, you

-should present a summary of the benefit and cost estimates for each alternative, including the -

‘qualitative and non-monetized factors affected by the rule, so that readers can evaluate them.

As you design, execute, and write your regulatory ‘analysis, you should seek outthe = =
opinions of those who will be affected by the regulation as well as the views of those individuals . -
and organizations who may not be affected but have special knowledge or insight into the )
regulatory issues. Consultation can be useful in ensuring that your analysis addresses all of the -~

-relevant issues and that you have access to all pertinent data. Early consultation can be '
especrally helpful. You should not limit consultation to the ﬁnal stages of your analytlcal efforts.-

You will find that you cannot conduct a.good regulatory analysis according to a‘formula. N
Conducting high-quality analysis requires competent professional judgment. Different L
~ regulations may call for different emphases in the analysis, depending on the nature and
‘ ~ complexity of the regulatory issues and the sensrtwrty of the benefit and cost estimates to the key
“assumptions. b :

A good analysis is transparent It should be p0551ble for a qualified third party readlng
~ the report to see clearly how you arrived at your estimates and conclusions. For transparency’s -
~sake, you should state in your report what assumptions were used, such as the time horizon for
' the analysis and the discount rates applied to future benefits and costs. It is usually necessary to -
_provide a sensitivity analysis to reveal whether, and to what extent, the results of the analysns are
sensitive to plau51ble changes in the main assumptions and numeric inputs. -

| A good analysis provides specific references to all sources of data, appendices with

- documentation of models (where necessary), and the results of formal sensitivity and other
uncertainty analyses. Your analysis should also have an executive summary,’ mcludmg a
~ standardized accounting statement R - y /

[ ' )

- .B. The Need for Federal Regulatory Action

‘Before recommendmg Federal regulatory actlon an agency must demonstrate that the
proposed action is necessary. If the regulatory intervention results from a statutory or judicial
.directive, you should describe the specific authority for your action, the extent of discretion - .

available to you, and the regulatory instruments you might use. Executive Order 12866 states -
 that “Federal agencies should promulgate only such regulations as are required by law, are
- necessary to interpret the law, or are made necessary by compelling need, such as material -



~

. o farlures of prlvate markets to protect or improve the health and safety of the publlc the R
envrronment or the well bemg of the Amerrcan people o

, Executlve Order 12866 also states that “Each agency shall 1dent|fy the problem that it
intends to address (mcludmg, where applicable, the failures of private markets or public =
~ institutions that warrant new agency action) as well as assess the significance of that problem.”
Thus, you should try to ‘explain whether the action is intended to address a significant market ,
failure or to meet some other compelling public need such as 1mprovmg governmental processes -
or promotmg intangible values such as distributional fairness or privacy.. If the regulation is -
- designed to correct a significant market failure, you should describe the failure both qualitatively

and (where feasible) quantitatively. You should show that a. govemment intervention is likely to- =

*“do more good than harm. - For other interventions, you should also provide a demonstration of

compellmg social purpose and the likelihood of effective action. Although intangible ratronales R

~do not need to be quantified, the analysis should present and evaluate t the strengths and
limitations of the relevant arguments for these intangible values. '

Market F atlure or Other Social Purpose

The major types of market fallure mclude extemalrty, market power, and 1nadequate or o
asymmetrlc information. -Correcting market failures is a reason for regulation, but it is not the
- only reason. Other possible justifications include i 1mprovmg the functioning of govemment
removmg dlstrlbutlonal unfairness, or promotmg prrvacy and personal freedom : '

-

3 ‘ ‘g' RS g Extemallty, common property resource and publlc good

An externalrty occurs when one party's actlons lmpose uncompensated benefits or costs

on another party. Environmental problems are a classic case of externality. For example, the

smoke from a factory may adversely affect the health of local re51dents while soiling the property
" in nearby neighborhoods.  If bargaining were costless and all property rights were well defined, -

peop]e would eliminate externalities.through bargammg without the need for government .

regulatlon From this perspective, externalities arise from high transactions costs and/or- poorly

- defined property rlghts that prevent people from reachlng efﬁcrent outcomes through market

transactrons o N A - ' '

o Resources that may become congested or overused such as ﬁsherres or the broadcast
_ spectrum represent common property resources. “Public goods,” such as defense or basic
< . scientific research, are goods where provision of the good to some individuals cannot occur
' - without provrdmg the same level of beneﬁts free of charge to other mdrvrduals

'- "2. Market Power o

L F1rms exercise market: power when they reduce output below what would be offered m a
competltlve industry in order to obtain higher prices. They may exercise. market power - '

* collectively or unilaterally. Government action can be a source of market power, such as when

regulatory actions exclude low-cost 1mports Generally, regulatlons that'i mcrease market power

‘ 3 See Coase RH (1960), Journal of Law and Economzcs 3, 1-44



for selected entities should be avorded However there are some crrcumstances in Wthh

~ government may choose to validate a monopoly If a market can be served at lowest cost only

‘when productron is limited to a single producer - local gas and electricity distribution services,
for example - a natural monopoly is said to exist. In such cases, the government may choose to

~approve the monopoly and to regulate its prices and/or production decisions. Nevertheless, you

should keep in mind that technological advances often affect economies of scale. This can, in

~ turn, transform what was once considered a natural monopoly into a market where competrtlon
can ﬂourlsh ‘ : :

3. Inadequate or Asymmetric Information
Market failures may also result from madequate or asymmetric information. Because

mformatlon like other goods, is costly to produce and disseminate, your evaluation will need to-
do more than demonstrate the possible existence of incomplete or asymmetric information. Even-

" though the market may supply less than the full amount of information, the amount it does

o promote other democratic aspirations.

supply may be reasonably adequate and therefore not require government regulation. Sellers

have an incentive to provide information through advertising that can increase sales by

highlighting distinctive characteristics of their products. Buyers may also obtain reasonably

~adequate information about product characteristics through other channels, suchas aseller .
offermg a warranty ora thlrd party provndmg mformat1on :

Even when adequate information is avarlable people can make mistakes by processmg it
poorly Poor information-processing often occurs in cases of low probability, high- consequence
events, but it is not limited to such situatiens. For instance, people sometimes rely on mental -
rules-of-thumb that produce errors. If they have a clear mental image of an incident which
makes it cognitively * ‘available,” they might overstate the-probability that it will occur.
Individuals sometimes process information in a biased manner, by being too optimistic or -

pe551mlstlc without taking sufficient account of the fact that the outcome is exceedingly unllkely i

to occur. When mistakes in information processing occur, markets may overreact. When itis -
“time-consuming or costly for consumers to evaluate complex information about products or
services (e.g., medical therapies), they may expect government to ensure that minimum quality
standards are met. However, the mere possibility of poor information processmg is not enough
to justify regulation. If you think there is a problem of 1nformat1on processmg that needs to be
p addressed it should be carefully documented

4. ]Other Social Purposes -

There are Justlﬁcatrons for regulatlons in addltlon to correctmg market failures. A

, regulatlon may be appropriate when you have a clearly identified measure that can make

~government operate more efficiently. In addition, Congress establishes some regulatory
programs to redistribute resources to select groups. Such regulations should be exammed to

~“ensure that they are both effective and cost-effective. Congress also authorizes some regulatrons :

to prohibit discrimination that conflicts with generally accepted norms within our society.

* Rulemaking may also be appropriate to protect privacy, permit more personal freedom or

—



Sholwing,rThat Régulation at the Federal Level Is the Best Way to Solve the Problem -

‘Even where a market failure clearly exists, you should consider other means of dealing
with the failure before turning to Federal regulation. Alternatives to Federal regulatron include
antitrust enforcement, consumer-initiated lltrgat1on in the product liability system or

B admlmstratlve compensation systems

In assessmg whether Federal regulatron is the best solutlon you should also consrder the
possrblllty of regulation at the State or local level. In some cases, the nature of the market failure
may itself suggest the most appropriate governmental level of regulation. For example

problems that spill across State lines (such as acid rain whose precursors are transported widely

in the atmosphere) are probably best addressed by Federal regulation. More localized problems,

including those that are common to many areas, may be more efﬁcrently addressed locally

(
- The adVantages of leaving regulatory issues to State and local authorltles can be
substant1al If public values and preferences differ by region, those differences can be reﬂected
in varying State and local regulatory policies. Moreover, States and localities can serve as a

- testing ground for experimentation with alternative regulatory policies. One State can learn from

another’s experience while local jurisdictions may compete with each other to establish the best

* regulatory policies. You should examine the proper extent of State and local discretion in your
.~rulemak1ng context. v »

A d1versrty of rules may generate gains for the public as govemmental units compete

- with each other to serve the public, but duplicative regulations can also be costly. Where Federal
.. regulation is clearly appropriate to address interstate commerce issues, you should try to examine
~'whether it would be more efficient to retain or reduce State and local regulation. The local

benefits of State regulation may not justify the national costs of a fragmented regulatory system. '
For example, the increased compliance costs for firms to meet different State and local
regulations may exceed any advantages associated with the diversity of State and local-
regulation. Your analys1s should consrder the possibility of ireducing as well as expandlng State -

“and local rulemakmg

The role of Federal regulation in facilitating U.S. part1crpat|on in global markets should

“also be considered. Harmonization of U:S. and international rules may require a strong Federal
regulatory role. Concerns that new U.S. rules could act as non-tariff bamers to 1mported goods

should be evaluated carefully.

b .
“ The Presumptio_n A gainst _Economic Regulation

~ Government actions can be unintentionally harmful, and even useful regulations can

“impede market efficiency. For this reason, there is a presumption against certain types of - -
-regulatory action.  In light of both economic theory and actual experience, a particularly

~ demanding burden of proof is requrred to demonstrate the need for any of the following types of
v regulatrons : o »

... - price controls in competitive markets;




e product1on or sales quotas in. competrtlve markets
e mandatory uniform quality standards for goods or services if the potentlal problem can be
~ adequately dealt with through voluntary standards or by dlsclosmg 1nformatron of the

-~ hazard to buyers or users; or :

~ e controls on entry into employment or productlon except (a) where mdrspensable to

" . protect health and safety (e.g., FAA tests for commercial pilots) or (b) to manage the use
of common property resources (e g ﬁsherres alrwaves Federal lands, and offshore :
areas). . , :

"'C.  Alternative Regulatory Approaches
- Once you 'have determined that Federal regulatory'action ,is appropriate, you will need to

consider alternative regulatory approaches. Ordinarily, you will be able to eliminate some
-alternatives through a preliminary analysis, leaving a manageable number of alternatives to be:

~ . evaluated according to the formal principles of the Executive Order. The number and choice of -

alternatives selected for detailed analysis is a matter of judgment. There must be some balance
between thoroughness and the practical limits on your analytrcal capacity. With this quallﬁcatlon
in.mind, you should nevertheless explore modifications of some or all of a regulation’s attributes
., or provisions to 1dent1fy appropriate altematlves The followmg is a list of alternative regulatory .
actions that you should consrder

:",Different Choices Deﬁned by Statute

" When : a statute establishes a specific regulatory requlrement and the agency is "
considering a more stringent standard, you should examine the benefits and costs of reasonable
alternatives that reflect the range of the agency s statutory dlscretlon mcludmg the specrﬁc
statutory requlrement '

thferent Compltance Dates

v The timing of a regulatlon may also have an 1mportant effect on its net benef ts.. Beneﬁts
may vary significantly with different compliance dates where a delay in implementation may -

- result in a substantial loss in future benefits (e.g., a delay in implementation could result in a

‘significant reduction in spawning stock and Jeopardlze a fishery). Similarly, the cost ofa

regulation may vary substantially with different compliance dates for an industry that requ1res a

year or more to plan its production runs. In this instance, a regulation that provides sufficient -
lead time is likely to achieve its goals at a much lower overall cost than a regulatlon that is
effective 1mmed1ately :

i thferent Enforcement Methods
Comphance altematlves for Federal State or local enforcement mclude on-site -
inspections, periodic reporting, and noncompliance penalties structured to provide the most -
appropriate incentives. When alternative monitoring and reporting methods vary in their beneﬁts
~and costs, you. should.identify the most approprlate enforcement framework For example in -

(



e ‘ :; :i’Dtjferent Requtrements for leferent Geographtc Regtons

some c1rcumstances random momtormg or parametrlc momtormg wrll be less expenswe and
, nearly as effectwe as continuous momtormg ' ; ‘

-szferent Degrees of Strmgency

In general both the beneﬁts and costs associated w1th a regulatron wrll mcrease wrth the \

;level of stringency (although marginal costs generally increase with stringency, whereas

~margmal benefits may decrease). You should study: altematlve levels of stringency to understand
" more fully the relationship between strmgency and the size and distribution of beneﬁts and costs '
g.,:_among dlfferent groups. M : :

L | Dtjferent Requtrements for thferent Szzed F trms ‘ T

You should consrder settmg drfferent requ1rements for large and small firms, basmg the

' requirements on estimated differences in the expected costs of compllance oriin the expected

‘benefits. The balance of benefits and costs can shift depending on the size of the firms: being

B regulated. Small firms may find it more costly to comply with regulation, espec1ally if there are

,"large fixed costs required for regulatory compliance. On the other hand, it is not efficient to

" place a heavier burden on one segment of a regulated 1ndustry solely because it can better afford

" thé higher cost. This has the potential to load costs on the most productive firms, costs that are
. ,'dlspropomonate to the damages they create. You should also remember- thata rule witha = .

- srgmﬁcant impacton a substantial number of small ent1t1es w1ll trigger the requ1rements set forth

~in the Regulatory E lex1b111ty Act (5 UsS. C 603(c), 604) et D :

v Rarely do all reg1ons of the country beneﬁt umformly from govemment regulatlon It- is

- also unlikely that costs will be uniformly distributed across the country. Where there are-

- significant regional variations in benefits and/or costs, you should cons1der the poss1b111ty of
U settmg different requ1rements for the d1fferent reg1ons

' :»'Performance Standards Rather than Desrgn Standards R |

Performance standards express requrrements in terms of outcomes rather than specrfymg

- the means to those ends. They are generally superior to engineering or design standards because
- ;:performance standards give the regulated parties the flexibility to achieve regulatory Ob_]eCthCS
. in the most cost-effective way. In general, you should take into account both the cost savmgs to
 the, regulated partles of the greater ﬂexrbrlrty and the costs of assurmg complrance through
: momtormg or some other means ' T :

o Market-Ortented Approaches Rather than Dtrect C 0ntrols : ‘1& |

Market oriented approaches that lise economic: mcentrves should be explored These

! .-altematlves include fees, penalties, subsidies, marketable permrts or offsets changes in llabrllty
. or property rights (1nclud1ng policies that alter the incentives of insurers and insured partres) and
R requlred bonds, msurance or Warrantles One example of a ‘market- orrented approach isa




program that allows for averaging, banking, and/or trading (ABT) of credits for achieving

" additional emission reductions beyond the required air emission standards. ABT programs can

be extremely valuable in reducing costs or achieving earlier or greater benefits, particularly when'b

~ the costs of achieving compliance vary across production lines, facilities, or firms. ABT can be
~ allowed on a plant-wide, firm-wide, or reglon-w1de basis rather than vent by vent, provided this
“does not produce unacceptable local air quality. outcomes (such as “hot spots from local

pollutron concentration).

: ‘Informatwnal Measures Rather than Regulation -

If intervention is contemplated to address a market failure that arises from inadequate or
asymmetric information, informational remedies will often be preferred. Measures to improve

“the availability of information include government establishment of a standardized testing and

rating system (the use of which could be mandatory or voluntary), mandatory-disclosure -

~ requirements (e.g., by advertising, labeling, or enclosures), and government provision of

information (e.g., by government publications, telephone hotlines, or public interest broadcast

- announcements). A regulatory measure to improve the availability of information, particularly

about the concealed characteristics of products provides consumers a greater choice than a
mandatory product standard or ban

~ Specific informational measures should be evaluated in terms of thelr benefits and costs.
Some effects of informational measures are easily overlooked. The costs of a mandatory
disclosure requirement for a consumer product will include not only the cost of gathering and
communicating the required information, but also the loss of net benefits of any information

~ displaced by the mandated information. The other costs also may include the effect of providing -
- information that is ignored or misinterpreted, and inefficiencies arising from the incentive that

mandatory disclosure may give to overinvest in a particular characteristic of a product or service.

Where information on the benefits and costs of alternative informational measures is-
insufficient to provide a clear choice between them, you should consider the least intrusive
informational alternative sufficient to accomplish the regulatory objective. To correct an
informational market failure it may be sufficient for government to establish a standardized
testing and rating system without mandating its use, because competing firms that score well
according to the system should thereby have an incentive to publicize the fact. ’

D. | Analytlcal Approaches

Both beneﬁt cost analysis (BCA) and cost effectlveness analysis (CEA) provrde a
systematic framework for identifying and evaluating the likely outcomes of alternative
regulatory choices. A major rulemaking should be supported by both types of analysis wherever
possible. Specifically, you should prepare a CEA for all major rulemakings for which the =
primary benefits are improved public health and safety to the extent that a valid effectiveness -
measure can be developed to represent expected health and safety outcomes. You should also
perform a BCA for major health and safety rulemakings to the extent that valid monetary values
can be assigned to the primary expected health and safety outcomes. In undertaking these

“analyses, it is important to keep in mind the larger objective of analytical consistency in



estimating benefits and costs across regulations and agencies, subject to statutory limitations.

~ Failure to maintain such consistency may prevent ach1evement of the most risk reduction for a -
given level of resource expendrture For all other major rulemakings, you should carry outa -
BCA. If some of the primary benefit categories cannot be expressed in monetary units, you -
should also conduct a CEA. In unusual cases where no quantified information on beneﬁts ‘costs:
and effectiveness can be produced the regulatory analysrs should present a qualrtatrve drscussron’ '
of the issues and evidence. - ‘ : :

N

' _Beneﬁt-Cost Analysis

A distinctive feature of BCA is that both benefits and costs are expressed in monetary -
units, which- allows you to evaluate different regulatory options with a variety-of attributes using
a common measure.” By measuring incremental benefits and costs of successrvely more - :
-strmgent regulatory alternatlves you can 1dent1fy the altematrve that maximizes net beneﬁts

 The size of net beneﬁts the absolute dlfference between the pl‘Q]CCth beneﬁts and costs

~ indicates whether one policy is more efficient than another. The ratio of benefits to costs isnota
~meaningful indicator of net benefits and should not be used for that purpose.. It is well known:

that considering such ratios alone can yield misleading results.
J ,
Even when a beneﬁt or cost cannot be expressed in monetary units, you should still try to
measure it in terms of its physical units. If it is not possible to measure the physical units, you -
“ should still describe the benefit or cost qualitatively. For more information on descrrbmg
Kqualrtatrve mformatron see the section “Developing Benef t and Cost Estzmates >

- When important benefits and costs cannot be expressed in monetary units, BCA is less
useful, and it can even be misleading, because the calculation of net benefits i in such cases does
not provrde a full evaluatron ofall relevant benefits and costs.

" You should exercise professional judgment in identifying the importance of non-

~ quantified factors and assess as best you can how they might change the ranking of altematrves
based on estimated net benefits. If the non-quantified benefits and costs are likely to be

“important, you should recommend which of the non- quantified factors are of sufficient
importance to justify consideration in the regulatory decision. This discussion should also
include a clear explanation that support designating these non- -quantified factors as important. In

this case, you should also consider conductrng a threshold analysis to help decision makers and
other users of the analysrs to understand the potential significance of ’these factors to the overall

-analysis. :

CostJEj"fectivehess Analysis5

4 Mrshan EJ. (l994), Cost-Benefit Analysis, fourth edition, Routledge, New York :
- *Fora full discussion of CEA, see Gold, ML, Siegel, JE, Russell, LB, and Weinstein, MC (1996) Cost
" Effectiveness in Health and Medicine: The Report of the Panel on Cost-Effectzveness in Health and Medlicine,
.Oxford Umversrty Press New York.



~ Cost-¢ffectiveness analysis can provide a rigorous way to identify options that achieve -
the most effective use of the resources available without requiring monetization of all of relevant
benefits or costs. Generally, cost-effectiveness analysis is designed to compare a set of

~ regulatory actions with the same primary outcome (e.g., an increase in the acres of wetlands
- protected) or multiple outcomes that can be mtegrated into a single numerical index (e.g., units
~of health 1mprovement)

Cost-effectiveness results based on averages need to be treated with great care They

- suffer from the same drawbacks as benefit-cost ratios. The alternative that exhibits the smallest
- cost-effectiveness ratio may not be the best option, just as the alternative with the highest

benefit-cost ratio is not always the one that maximizes net benefits. Incremental cost-
effectiveness analysis (discussed below) can help to avoid mistakes that can occur when pohcy

ch01ces are based on average cost-effectiveness.

CEA can also be misl‘eading when the “effectiveness” measure does not_appropr'iately i
weight the consequences of the alternatives. For example, when effectiveness is measured in

tons of reduced pollutant emissions, cost-effectiveness estimates will be misleading unless the. i
reduced emissions of diverse pollutants result in the same health and environmental benefits.

‘When you have identified a r'ange of alternatives (e.g.,‘different levels of stringency.), you

- should determine the cost-effectiveness of each option compared with the baseline as well as its
-incremental cost-effectiveness compared with successively more stringent requirements. Ideally,

your CEA would present an array of cost-effectiveness estimates that would allow comparison

~ across different alternatives. However, analyzing all possible combinations is not practical when
. there are many options (including possible interaction effects). In these cases, you should use
“your Judgment to choose reasonable altematlves for careful consideration.

o When constructing and comparlng incremental cost-effectlveness ratios, youéhould be
careful to determine whether the various alternatives are mutually exclusive or whether they can -

~be combined. If they can be combined, you should consider which might be favored under
 different regulatory budget constraints (implicit or explicit). You should also make sure that

inferior altematlves identified by the principles of strong and weak domlnance are eliminated

. from con51derat10n

The Value of CEA is enhanced when there is consistency in the analysis across a diverse

~ set of possible regulatory actions. To achieve consistency, you need to carefully construct the
“two key components of any CEA: the cost and the “effectlveness or performance measures for
: the altematlve policy options.

Wlth regard to measuring costs, you should be sure to include all the relevant costs to

-society - whether public or private. Rulemakings may also yield cost savings (e.g., energy
- savings associated with new technologies). The numerator in the cost-effectiveness ratio-should
 reflect net costs, defined as the gross cost incurred to comply with the requirements (_somet;mes

-

" $Gold ML, Siegel JE, Russell LB, and Weinstein MC (1996), Cost Efféctiveness in Health and Medicine: The

Report of the Panel on Cost-Effectiveness in Health and Medtczne Oxford Umver51ty Press, New York, pp: 284—

, 285
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called “total” costs) minus any cost savmgs You should be careful to avord double- countmg

- effects in both the numerator and the denominator of the cost-effectiveness ratios.” For example

it would be incorrect to reduce gross costs by an estimated monetary value on life extension 1f

l1fe-years are already used as the effectlveness measure in the denommator

In constructmg measures of effectlveness final outcomes such as lives saved or life-

~ years saved, are preferred to measures of mtermedlate outputs, such as tons of pollution reduced

~crashes avoided, or cases of disease avoided. Where the quality of the measured unit varies (e.g.,

acres of wetlands vary substantially in terms of their ecologrcal benefits), it is important that the
measure capture the variability in the value of the selected “outcome” measure You should
prov1de an explanation of your choice of effectlveness measure..

\

Where regulatlon may yleld several drfferent beneﬁcral outcomes, a cost- effectlveness

: companson becomes more difficult to interpret because there is more than one measure of -

effectiveness to incorporate in the analysis. To arrive at a single measure you. will need to
‘weight the value of disparate benefit categories, but this computation raises some of the same

difficulties you will encounter in BCA. If you can assign a reasonable monetary value to all of -
the regulation’s dlfferent benefits, then you should do so. But in this case, you will be domg

, BCA not CEA

When you can estimate the monetary value of some but not all of the ancrllary beneﬁts of

“a regulation, but cannot assign a monetary value to the primary measure of effectiveness, you »

" should subtract the monetary estimate of the anc1llary benefits from the gross cost estimate to o
yleld an estimated net cost. -(This net cost estimate for the rule may turn out to be negative - that

is, the monetized benefits exceed the cost of the rule.) If you are unable to estimate the value of

some of the ancillary benefits, the cost-effectiveness ratio will be overstated, and this should be -
“acknowledged in your analysis. CEA does not yield an unambiguous choice when there are -
 benefits or costs that have not been incorporated in the net-cost estimates. You also may use

- CEA to compare regulatory alternatives in cases where the statute specrfies the level of beneﬁts
- to be achieved.

o .The Effecttveness Metric for Publtc Health and Safety Rulemakmgs

When CEA is applled to publlc health and safety rulemakmgs one or more measures of

‘effectiveness must be selected that permits comparison of regulatory alternatlves Agencres '

B currently use a variety of effect1veness measures.

There are relatlvely srmple measures such as the number of llves saved cases of cancer

‘ reduced and cases of paraplegia prevented. Sometimes these measures account only for

- mortality mformatron such as the number of lives saved and the number of years of life saved.

~There are also more comprehensive, integrated measures of effectiveness such as the number of -

L equlvalent I1ves" (ELs) saved and the number of "quallty-adjusted life years" (QALYS) saved

“The main advantage of the mtegrated measures of effectweness is that they account for a-

G .rule s impact on morbidity (nonfatal illness, injury, impairment and quality of life) as well as

SR premature death. The mclus10n of morbrdrty effects is lmportant because (a) some lllnesses (e g “

2




asthma)-cause more instances of pain and suffering than they do premature death, (b) some
population groups are known to experlence elevated rates of morbldlty (e.g, the elderly and the.
poor) and thus have a strong interest in morbidity measurement’, and (c) some regulatory. -
-alternatives may be more effective at preventing morbldlty than premature death (e.g., some

- advanced airbag designs may diminish the nonfatal injuries caused by alrbag inflation w1th0ut
o changmg the frequency of fatal injury prevented by airbags).

However, the main drawback of these integrated measures is that they must meet some

~ restrictive assumptions to represent a valid measure of individual preferences For example, a

QALY measure implicitly assumes that the fraction of remaining lifespan an individual would
give up for an improvement in health-related quallty of life does not depend on the remammg
lifespan. Thus, if an individual is willing to give up 10 years of life among 50 remaining years
- for a given health improvement, he or she would also be willing to give up. 1 year of life among 5
remaining years. To the extent that individual preferences deviate from these assumptions,
analytic results from CEA using QALY:s could differ from analytic results based on w1llmgness—
to-pay-measures.” Though willingness to pay is generally the preferred economic method for
- evaluating preferences, the CEA method, as applied in medicine and health, does not evaluate
health changes using individual willingness to pay. When performing CEA, you should consider
using at least one integrated measure of effectlveness when a rule creates a 51gmﬁcant 1mpact on
both mortali ity and morbldlty '

- When CEA is performed in specific rulemaking contexts, you should be prepared to
make appropriate adjustments to ensure fair treatment of all segments of the population.
Fairness is important in the choice and execution of effectiveness measures. For example if

'QALYs are used to evaluate a lifesaving rule aimed at a population that happens to experience a -
high rate of disability (i.e., where the rule is not designed to affect the disability), the number of
life years saved should not necessarily be diminished simply because the rule saves the lives of -

- people with life-shortening disabilities. Both analytic simplicity and fairness suggest that the -

“estimated number of life years saved for the disabled population should be based on average life
expectancy information for the relevant age cohorts. More generally, when numeric adjustrnents
are made for life expectancy or quality of life, analysts should prefer use of population averages
rather than information derlved from subgroups dommated by a particular demographlc or
income group.

‘OMB does not require agencies to use any specific measure of effectiveness. In fact,
OMB encourages agencies to report results with multiple measures of effectiveness that offer
_different insights and perspectives. The regulatory analysis should explam whlch measures were
selected ‘and why, and how they were 1mplemented

\ The analytic discretion provided in choice of effectiveness measure will create some
inconsistency in how agencies evaluate the same injuries and diseases, and it will be difficult for

7 Russell LB and Srsk JE (2000) “Modeling Age leferences in Cost Effectiveness Analysis”, Internattonal Journa[
of Technology Assessment in Health Care, 16(4), 1158-1167.
8 Pliskin JS, Shepard DS, and Weinstein MC (1980) "Utility Functions for Life Years and Health Status,"
‘ Operattons Research, 28(1), 206-224.
° Hammitt JK (2002), "QALYs Versus WTP," Risk Analysis, 22(5), pp: 985-1002.
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~ OMB and the public to draw meaningful comparisons between rulemakings that employ

different effectiveness measures. As a result, agencies should use their web site to provide OMB

and the public with the underlying data, including mortality and morbidity data, the age » :

distribution of the affected populations, and the severity and duration of disease conditions and -

trauma, so that OMB and the public can construct apples -to- apples comparlsons between '

rulemakmgs that employ- dlfferent measures.
_There a‘re sensitive technical and ethlcal issues associated with choosing one or more of

these integrated measures for use throughout the Federal government. The Institute of Medicine

- (IOM) may assemble a panel of specialists in cost-effectiveness analysis and bioethics to-

" evaluate the advantages and disadvantages of these different measures and other measures that -

“have been suggested in the academic literature. OMB believes that the IOM guidance will

- provide Federal agencies and OMB useful insight into how to lmprove the measurement of

= effectrveness of public health and safety regulatlons
Dtstrtbuttonal Ejfects

Those who bear the costs of a regulation and those ‘who enjoy 1ts beneﬁts often are not

the, same people. The term “distributional effect” refers to the impact ofa regulatory action
‘across the population and economy, divided up in various ways (e.g., income groups, race, sex,
_industrial sector, geography). Benefits and costs of a regulation may also be distributed
~unevenly over time, perhaps spannmg several generations. Distributional effects may arise -
- through "transfer payments” that stem from a regulatory action as well. For example, the

‘revenue collected through a fee, surcharge in excess of thetcost of servnces prov1ded ortax isa
transfer payment : :

Your regulatory analysis'should provide a separ'ate description of dlstributional effects

- (i.e., how both benefits and costs are distributed among sub-populations of part1cular concern) so -

that decision makers can properly consider them along with the effects on economic efficiency.

oy .Executive Order 12866 authorizes this approach. Where distributive effects are thought to be

' 1mportant the effects of various regulatory alternatives should be described quantitatively to the
~ extent possible, including the magnltude lrkel1hood and severity of impacts on particular ‘

~ groups. You should be alert for situations in which regulatory alternatives result in srgmﬁcant

changes in treatment or outcomes for different groups. Effects on the distribution of income that -

are transmitted through changes in market prices can be important, albeit sometimes difficult to -

assess. Your analysis should also present information on the streams of benefits and costs over
~_time in order to provide a basis for assessing intertemporal dlstrlbutlonal consequences,
' partlcularly where mtergeneratlonal effects are concemed ‘

g E ' Identlfymg and Measuring Benefits and Costs
) This Section provides guidelines for your preparation of the beneﬁt and cost estlmates
required by Executive Order 12866 and the “Regulatory Right-to-Know Act.” The dlscuss10ns in.

previous sections will help you identify a workable number of alternatives for con51deratlon in_ .
your analy51s and an approprlate analytlcal approach to use.
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Regulatory Reform of the U.S. Manufacturing Sector
A Summary of Agency Responses to Public Reform No'minations |

o Streamhmng regulatlon is a key plank in the Pre51dent $ economic program e
Because manufacturlng bears a disproportionate share of overall regulatory costs in the
economy, in February 2004 OMB initiated a government-wide effort to reform
regulation of the U.S. manufacturing sector. Since U. S. manufacturers compete with
firms from both developed and developing countries in an increasingly global economy,
the. Admlnlstratlon beheves 1t is critical that any unnecessary regulatory burdens be
removed.” :

Tn OMB's draft 2004 Report to Congress on the Costs and Benefits of Federal - ',
Regulation, OMB requested public nominations of specific regulations, guidance.
documents and paperwork requirements that, if reformed, could result in lower costs,
greater effectiveness, enhanced competltrveness more regulatory certainty and increased -
flexibility. OMB expressed particular interest in reforms that address burdens on small ,
and medium-sized manufacturers. In developing reform nominations, commenters were =

- asked to consider: (1) whether a benefit-cost case can be made for the reform, (2) whether

the agencies have the statutory authority to implement the suggested reform, (3) whether

- the reform gives due consideration to fair and open trade policy objectives, and (4)
whether the rule or program is important. Commenters were provided 90 days to- prepare

their nominations and submit them to OMB. )

!
}

In response to the solicitation, OMB received 189 distinct reform nominations - -
- from 41 commenters. The materials: submitted by the 41 commenters are availableon
- OMB's web site, and the 189 reform nommatlons are summarrzed in OMB s-Final 2004
“Report to Congress on the Costs and Benefits of Federal Regulatlon A majority of the

_ reform nominations address programs administered by the Environmental Protection
Agency and the Department of Labor, a pattern that reflects the large impact of
env1ronmental and labor regulatron on this sector of the economy

' OMB instructed federal agencies to review the merits of each of the 189 refonn :
" nominations and prepare a response for OMB by J anuary 24, 2005. ‘The response was o,
~ include a determination as to whether reform action is ‘appropriate. If the agency found
‘that the reform was worth pursuing, they were to supply a proposed time line for action

" and, where appropriate, a plan for public participation. OMB evaluated the reform .

A study by Crain and Hopkins (2001) for the SBA Office of Advocacy found that manufacturmg firms -
face atotal regulatory burden approximately 6 times greater than the average firm, and a regulatory burden

er employee approximately 2 times greater than the average firm. .

Please see the Department of Commerce’s report “Manufacturmg in Amenca ” (avallable at | _
http://www.manufacturing.gov), and the Council of Economic Advisors’ Economic Report of the President,
2004 (available at http://www.gpoaccess.gov/eop/index. html) for more detalled d1scussron ofthe
challenges facing the U.S. manufacturmg sector. ‘

3 Both the reform nominations and the final Report to Congress are avarlable at
http.//www.whitehouse.gov/omb/inforeg/regpol-reports_congress.html




nommatlons and collaborated with federal agenc1es in the development of response plans.
" . OMB also sought evaluations of the recommendations by the Advocacy Office of the US
 Small Business Administration and the US Department of Commerce's Ofﬁce of the
Assrstant Secretary for Manufacturlng and Services.

, Overall federal agencies and OMB have determined that 76 of the 189

- nominations have potential merit and justify further action. Future actions on these
reform nominations range from performing a priority investigation and reporting to OMB

“in order to determine appropriate next steps, to issuing modernized regulations. In
several cases described below, agencies have already taken action that addresses some of
the issues raised by commenters. Often these actions were taken in the time since OMB
received the public reform nominations and the publication of this report.

The remainder of the report republishes OMB's summary of each priority reform
nomination, including the identity of the commenter and its numerical designation. For -
all future actions on these reforms, we also include milestones and deadlines. OMB will
oversee the reform process to make sure that agencies make adequate progress in the
months and years ahead. As readers assess the information presented below, it should be
emphasized that OMB and federal agencies do not necessarily agree with either the

~'problem statement or specific solutions suggested by commenters. Before any regulatory
reforms are adopted, federal agencies will suggest specific reforms through a process that
entails opportunity for public pamclpatron (eg.,a notrce and comment’ rulemakrng)

Regulatory reform of the U. S manufacturlng sector is one component of OMB’s

-multi-year effort to modernize or rescind outmoded rules. OMB’s 2004 Report to
Congress on the Costs and Benefits of Federal Regulation provrdes a progress report on:
- the Administration’s regulatory reform activities.
' 8\




' -EXECUTIVE OFFICE OF THE PRESIDENT'* ,
‘ OFFICE OF MANAGEMENT AND BUDGET S ';
WASHINGTON D.C. 20503 . : ;

 THE DIRECTOR ; - B N

: December 16, 2004

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES

. FROM: | -Joshua B. Bolten,§ el
‘ ’ ' ~Director b o
SUBJECT: | Issuance of OMB’s “Final Informatlon Quahty Bulletm

~ for Peer Rev1ew

OMB has today issued abulletin applicable to all departments and agencies entitled “Final
~ Information Quality Bulletin for Peer Review.” This Bulletin establishes government-wide -
guidance aimed at enhancing the practice of peer review of government science documents.
Peer review is an important procedure used by the- s01ent1ﬁc community to ensure that the
quality of published information. Peer review can increase the quality and credlblhty of the
‘scientific information generated across the. federal government. This Bulletm is one aspect .
~._ of alarger OMB effort to improve the quality of the scientific mformatlon upon Wthh '
) policy decisions are based. :

The bulletm has beneﬁted from extensive pubhc and agency comments recelved on two
_prior draft versions, which were released by OMB in September 15, 2003 and April 28,
*2004. The bulletin includes guidance to federal agenciés on what information is subjectto
peer review, the selection of appropriate peer reviewers, opportunitiés for public
participation, and related issues. The bulletin also defines a peer review planning process
that will permit the public and scientific societies to contribute to agency dlalogue about

~ which scientific reports merit espe01a11y rigorous peer rev1ew

If your staff has questions about this guldance please contact Margo Schwab at (202) 395-
5647 or mschwab(@omb.eop.gov.

v Attachments o
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OFFICE OF MANAGEMENT AND BUDGET

Fmal Informatlon Quallty Bulletm for Peer Rev1ew

INTRODUCTION "

" This Bulletin establishes that important scientific information shall be peer reviewed by
.qualrﬁed specialists before it is disseminated by the federal govemment We published a
:'_ proposed Bulletin on September 15, 2003 Based on pubhc comments, we pubhshed a

" revised proposal for additional comment on April 28, 2004. We are now finalizing the

April version, with minor revisions responsive to the public’s comments.

_, . The purpose of the Bulletin is to enhance the quality and credib‘ilvity of the governrnent’s

- scientific information. We recognize that different types of peer,review‘are appropriate o

 for different types of information Under this Bulletin, agencies are granted broad =

discretion to wergh the benefits and costs of usmg a particular peer review mechamsm for
~ a specific information product The selectlon of an approprlate peer rev1ew mechamsm B
~ for sc1ent1ﬁc 1nformat10n is left to the agency s d1scret10n Varlous types of mformatlon "
are exempted from the requirements of this Bulletm including t1me-.sensmve health and
~ safety determmatlons in order to ensure that peer review does not unduly delay the -

release of urgent fmdmgs

' This Bulletin also applies stricter ‘m'in_imum‘ reqnirem‘ents for the peer reyiew of highly -
_ inﬂnential scientific assessments, which are a subset of influential scientific information.
A scientific assessment is an evaluation of a body of scientific or technical knowledge _'

that typlcally synthesizes multiple factual 1nputs data, models, assumptlons and/or

,' : applies best profes31ona1 Judgment to bridge uncertainties in the avallable 1nformat10n

- To ensure that the Bulletin is not too costly or ngrd these requlrements for more

mtensrve peer | reV1eW apply only to the more important sc1ent1ﬁc assessments

dlssemmated by the federal government



. producing the draft.

- Even for these hrghly 1nﬂuent1al s01ent1ﬁc assessments the Bulletln leaves s1gn1ﬁcant

discretion to the agency formulating the peer revrew plan. In general an agency

conductmg a peer review of a highly 1nﬂuent1al scwntlﬁc assessment must ensure that the

| peer review process is transparent by making ava1lable to the publlc the wrltten charge to

the peer reviewers, the peer revrewers names, the ) peer reviewers’ report(s) and the ,

agency’s response to the peer rev1ewers report(s). The agency selectmg peer reviewers

- ..must ensure that the reviewers possess the necessary expertlse In addition, the agency

must address reviewers’ potentlal conflicts of 1nterest (1nclud1ng those stemmmg from

ties to regulated businesses and other stakeholders) and mdependence from the agency.

“This Bulletin requires agencies to adopt or adapt the committee: selection policies

employed by the National Academy of Sciences (NAS)' when selectlng peer reviewers |
who are not government employees Those that are govemment employees are subject to-
federal ethics requirements. The use of a transparent process, coupled with the sele_ctlon
of qualiﬁed and independent peer.reviewers, should improve the _‘quality of goVernment

science while promoting public confidence in the‘vintegrity of the government’s scientific

_products.

. PEER REVIEW

Peer review is one of the important procedures used to ensure that the quality of

published information meets the standards of the scientific and technical commumty It

" is a form of dellberatlon 1nvolv1ng an exchange of Judgments about the approprrateness

of methods and the strength of the author’s inferences.? Peer review involves the review

of a draft product for quality by specialists in the field who were not involved in .

The peer rev1ewer ] report is an evaluation or cnthue that is used by the authors of the

draft to 1mprove the product Peer rev1ew typlcally evaluates the clanty of hypotheses

' National Academy: of Sciences, “Policy and Procedures on Commrttee Composition and Balance and
Conflicts of Interest for Committees Used in the Development of Repons ” May 2003: Available at:
http://www. natlonalacademles org/coi/index. html
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SUBJECT L Guldance on Ag‘encvaurvey‘: and"StatiStical Informa'tion'Collecti—ons R

The Paperwork Reductlon Act of 1995 requlres that Federal agency 1nformatlon
»'collectlons employ effective and efficient survey and statistical methodologies appropnate to

v . ‘the purpose for which the information is to be collected. It further directs the Office of

Management and Budget (OMB) to develop and oversee the 1mplementat1on of Government- - .
~wide policies, principles, standards and guldelmes concemlng statlstlcal collectlon procedures o
e and methods - = ' : L

- The attached guidance document, entitled Questlons and Answers When Des1gn1ng

.  Surveys for Information Collections” (Q&A) prov1des details about the OMB review process .‘: R
. assistance in strengthemng supporting statements for 1nformat10n collection requests, and, most‘ e

S 1mportantly, advice for i 1mprov1ng information collectlon designs. The document was o
~.circulated for agency comment on December 14, 2004, and has been rev1sed in response to
comments from agen01es and external peer reviewers. ‘ :

: The content of this document is focused on what agencres need to con51der when
, .desrgmng information collections and: preparing requests for OMB approval The: guidance’

IS _~addresses issues that frequently arise in OMB reviews, 1nclud1ng topics ranging from basic =~

‘ procedural requirements to best practices for technical documentation of surveys. - It has been

* . written for a wide audience. We anticipate that the document will bé updated and revised as

. developments warrant so that the guidance will remain current with professioanl practice and
- .useful to the agencies. - Ultimately, we hope the Q&A’s will serve to 1mprove the quallty of
"F ederal surveys and statlstlcal 1nformatlon ‘
5 Please share the attached Q&A document w1th appropnate program managers and
. bpaperwork clearance ofﬁcers in your agency :

. Attachment
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LIST OF STANDARDS FOR STATISTICAL SURVEYS : ‘. S

SECTION 1 DEVELOPMENT OF CONCEPTS METHODS AND DESIGN

‘ Survey Planning

Standard 1.1: Agencies initiating a new survey or major rev151on 'of an ex1st1ng survey must
develop a written plan that sets forth a justification, including: goals and objectives; potential .
users; the decisions-the survey is designed to inform; key survey estimates; the precision required
of the estimates (e.g., the size of differences that need to be detected) the tabulations and

 analytic results that will inform decisions and other uses; related and previous surveys; steps

" taken to prevent unnecessary duplication with other sources of information; when and how
- frequently users need the data; and the level of deta11 needed in tabulations, conﬁdentlal

m1crodata and pubhc-use data files.

Survey Desngn

~Standard 1.2: ‘Agencies must develop a survey de51gn mcludmg deﬁnmg the target populat1on

designing the sampling plan, spec1fymg the data collection instrument and methods, developing a
realistic timetable and cost estimate, and selecting samples using generally accepted statistical
methods (e.g., probabilistic methods that can provide estimates of sampling error). Any use of
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified

" statistically and be able to measure estimation error. The size and de31gn of the sample must AR

reflect the level of detail needed in tabulations and other data products, and the precision

: requ1red of key estimates. Documentation of each of these activities and resulting decisions

‘must be mamtamed in the project files for use in documentation (see Standards 73 and 7.4).

\ Survey Response Rates

: .”Standard 1.3: Agencies must design the survey to achieve the h1ghest pract1cal rates: of

'Pretestmg Survey Systems
~ Standard 1.4: Agencies must ensure that all components of a survey funct1on as intended when .
- implemented in the full-scale survey and that measurement error is controlled by conductlng a
- pretest of the survey components or by havmg successfully ﬁelded the survey components ona
i prev1ous occasion. : o : ‘

/N

-SE’CTION’Z COLLECTIONOFDATA e T e e BT

. response, commensurate with the importance of survey uses, respondent burden, and data .
‘collection costs, to ensure that survey results are representative of the target populat10n so that

they can be used with confidence to inform decisions. Nonresponse bias analyses must be

- conducted when un1t or item response rates or other factors suggest the potent1al for blas to

occur .

~

Developlng Samplmg Frames

v ‘Standard 2.1: Agencies must ensure that the frames for the planned sample survey or census -

are appropriate for the study design and are evaluated against the target population for quahty




: Requlred Notlﬁcatlons to Potential Survey Respondents

‘Standard 2.2: Agercies must ensure that each collection of information instrument clearly
states the reasons the information is planned to be collected; the way such information is planned
to be used to further the proper performance of the functions of the agency; whether responses to
the collection of information are voluntary or mandatory (citing authority); the nature and extent
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent.
burden together with a request that the public direct to the agency any comments concerning the
_accuracy of this burden estimate and any suggestlons for reducing this burden; the OMB control
number; and a statement that an agency may not conduct and a person is not requlred to respond
~ to an information collectlon request unless it displays a currently valid OMB control number

Data Collectlon Methodology

Standard 2.3: Agencies must design and admrmster their data collectlon 1nstruments and
methods in a manner that achieves the best balance between maximizing data quality and -
controlhng measurement error while mlmmlzmg respondent burden and cost.

SECTION 3 PROCESSING AND EDITING OF .DATA

Data Edltmg : :
Standard 3.1: Agen01es must edit data approprrately, based on avallable 1nformat10n to-
mltlgate or correct detectable errors. :

Nonresponse Analysrs and Response Rate Calculatlon :

Standard 3.2: Agencres must appropriately measure, adjust for, report, and analyze unit and

_item nonresponse to assess their effects on data quality and to inform users.- Response rates must
be computed using standard formulas to measure the proportion of the eligible sample that is
represented by the responding units in each study, as an indicator of potential nonresponse bias.

' Codlng

Standard 3.3: Agencres must add codes to collected data to identify aspects of data quallty

« from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.

" Codes added to convert information collected as text into a form that permits immediate analy51s
must use standardized codes when available, to enhance comparablhty

' Data Protection
Standard 3.4: Agencies must implement safeguards throughout the productron process to
ensure that survey data are handled to avoid disclosure.

Evaluatlon( ‘

Standard 3.5: Agencies must evaluate the quality of the data and make the evaluatlon pubhc

(through technical notes and documentation included in reports of results or through a separate
: report) to allow users to interpret results of analyses, and to help des1gners of recumng surveys
“focus improvement efforts:

il



SECTIONS4 PRODUCTION OF ESTIMATES AND PROJECTIONS

']Developmg Estlmates and Pro;ectlons s
Standard 4.1: Agencies must use accepted theory and methods ‘when der1v1ng d1rect survey-
based estimates, as well as model-based estimates and projections that use survey ‘data. Error
‘estimates must be calculated and disseminated to support assessment of the appropriateness of
“the uses of the estimates or projections. Agenc1es must plan and 1mplement evaluatlons to assess
the quality of the estimates and proj jections. '

- 'SECTION 5 DATA ANALYSIS

: Analy51s and Report Planning : - : -
Standard 5.1: Agencies must develop a plan for the analy31s of survey data prior to the startof .

~ a specific analysis to ensure that statistical tests are used appropnately and that adequate
- resources are avallable to complete the analy51s

Inference and Compansons :
~ Standard 5.2: Agencies must base statements of comparlsons and other statlstlcal conclusrons
derived from survey. data on acceptable statistical practice.. £

SECTION 6 REVIEW PROCEDURES

Review of Informatlon Products
Standard 6.1: Agencies are responsible for the quahty of mformat1on that they drssemlnate and
must institute appropriate content/subject matter, statistical, and methodological review

s procedures to comply w1th OMB and agency Informatron Quahty Guldehnes

.SECTION 7 DISSEMINATION OF INFORMATION PRODUCTS

e -,Releasmg Informatlon

Standard 7.1: Agencies must release 1nformat1on intended for the general publlc accordmg toa
dissemination plan that provides for equlvalent timely access to all users and provides ‘
~ information to the public about the agencies’ dissemination policies and procedures 1nclud1ng
~those related to any planned or unant1c1pated data revisions.

= Data Protection and Disclosure Avondance for Dlssemlnatlon :
. Standard 7.2:. “When releasing information products, agencies must ensure stnct comphance ‘
- with any conﬁdentlahty pledge to the respondents and all applicable Federal leglslatlon and

- regulations. -

* Survey Documentation : :

Standard 7.3: Agencies must produce survey documentatlon that includes those materlals

~ necessary to understand how to properly analyze data from each survey, as well as the

information necessary to replicate and evaluate each survey’s results (See also Standard 1.2)..

" Survey documentation must be readily accesmble to users, unless it is necessary to restrict access, '
to protect conﬁdentlahty : : : '

o

i



’Documentatlon and Release of Public-Use Microdata
Standard 7.4: Agencies that release microdata to the public must include documentatlon clearly '
- describing how the information is constructed and provide the metadata necessary for users to
access and manipulate the data (See also Standard 1.2). Public- -use microdata documentatlon and.
metadata must be readlly acce531b1e to users.

v



INTRODUCTION

This document provides 20 standards that apply to Federal censuses and surveys whose
statistical purposes include the description, estimation, or analysis of the characteristics of

~ groups, segments, activities, or geographic areas in any biological, demographic, economic,
environmental, natural resource, physical, social, or other‘sphere of interest. The development,

' implementation, or maintenance of methods, technical or administrative procedures, or

~ information resources that support such purposes are also covered by these standards. In

- addition, these standards apply to censuses and surveys that are used in research studies or X
program evaluations if the purpose of the survey meets any of the statistical purposes noted -
“above. To the extent they are applicable, these standards also cover the compilation of statistics
based on information collected from individuals or firms (such as tax returns or the financial and
operatlng reports required by regulatory comm1551ons) applications/registrations, or other
'admlmstratlve records.

Background o : '
Standards for Federal statistical programs serve both the interests of the pubhc and the needs of
the government. These standards document the professional principles and practices that Federal
agencies are required to adhere to and the level of quality and effort expected in all statistical

- activities. Each standard has accompanying guidelines that present recommended best practices
to fulfill the goals of the standards. Taken together, these standards and guidelines provide a

" means to ensure consistency among and within statistical activities conducted across the Federal

~* Government. Agency implementation of standards and guidelines ensures that users of Federal

~statistical information products are provided with details on the principles and methods
- employed in the development, collection, processing, analysrs dlssemlnatlon and preservatlon
of Federal statistical information. :
In 2002, the U.S. Office of Management and Budget (OMB), in response to Section 515 of the
Treasury and General Government Appropriations Act for Fiscal Year 2001 (Public Law 106-
554), popularly known as the Information Quality Act, issued government-wide guidelines that
“provide policy and procedural guidance to Federal agencies for ensuring and maximizing the
quality, objectivity, utility, and integrity of information (including statistical information)
disseminated by Federal agencies” (67 FR 8452-8460; February 22,2002). Federal statistical
agencies worked together to draft a common framework to use in developing their individual
~Information Quahty Guidelines. That framework, published in the June 4, 2002, Federal
Register Notice, “Federal Statistical Organizations’ Guidelines for Ensuring and Maximizing the .
Quality, Objectivity, Utility, and Integrity of Disseminated Information” (67 FR 38467 -38470),
- serves as the organizing framework for the standards and guidelines presented here.' The
framework for these standards and guldehnes includes:

' The Federal Register notice included eight areas where statistical organizations set standards for performance. .
The framework utilized here combines “Development of concepts-and methods” with “Planning and design of
surveys and other means of collecting data” into the single section on “Development of concepts, methods, and.-
design.” The standards for these activities were closely linked and attempting to separate them into two distinct
sections would have resulted in some duplication of standards between sections. The only other change is the title
of Section 7, which was shortened to “Dissemination of Information Products” for convenience rather than
“Dissemination of data by published reports, electronic files, and other med1a requested by users” as it orlgmally
appeared in the Federal Register notice. :

2



Development of concepts methods and de31gn
- Collection of data o
Processing and editing of data
Production of estimates and pro_] ectrons
- Data analysrs
Review procedures.
- Dissemination of Information Products

-+ Within this framework the. 20 standards and their related guidelines for Federal statistical
surveys focus on ensuring high quality statistical surveys that result in information products
- satisfying an agency s and OMB’s Information Quality Guidelines’ requirements for ensuring -
. and maximizing the quality, objectivity, utility, and mtegrrty of information disseminated by the
) Federal Government. ' :

The standards and guldelmes are not intended to substltute for the extensive ex1stmg literature on -
statistical and survey theory, methods; and operatrons When undertakmg a survey, an agency .
should engage knowledgeable and experienced survey practitioners to effectively achieve the
- goals of the standards. Persons involved should have knowledge and experience in survey

- . sampling theory, survey design.and methodology, field operations, data analysis, and

d1ssem1nat1on as well as technologlcal aspects of surveys

i 'Under the OMB Information Quality Gu1del1nes quahty is an encompassmg term compnsmg
obJect1v1ty, utility, and integrity. S : : .

e Objectivity refers to whether information isaccurate, reliable, and unbiased, and is presented in

o ‘an accurate, clear, and unbiased manner. It involves both the content of the information and the

’presentatlon of the information. This includes complete, accurate, and easily understood ,
“documentation of the sources of the information, with a description of the sources of any errors.
“that may affect the quality of the data, when appropriate. Objectivity is achieved by using -

’ lrelrable 1nformat1on sources and approprrate technrques to prepare mformat10n products

Standards related to the product10n of accurate, rel1able, and unb1ased mformanon rnclude ,
Survey Response Rates (1.3), Developing Sampling Frames (2.1), Required Notifications to

" Potential Survey Respondents (2.2), Data Collection Methodology (2.3), Data Editing (3.1),
.~ Nonresponse Analysis and Response Rate Calculation (3. 2), Coding (3.3), Evaluation’(3.5),

" Developing Estimates and PI‘OJ ections (4 1) Analys1s and Report Planmng (5: l) ‘and: Inference
“and Compansons (5 2) :

: 'Standards related to presentmg results in an accurate, clear, and unblased manner 1nclude
" Review of Information Products (6.1), Survey Documentatron (7.3), and Documentatron and

2 _Release of Pubhc Use M1crodata (7. 4)

v _»Ut111ty refers to the usefulness of the 1nformat10n that is drssemlnated to its 1ntended users. The
usefulness of information drssemmated by Federal agencies should be considered from the. -
perspectlve of specrﬁc subject matter users, researchers pohcymakers and the pubhc Ut111ty is




‘ achleved by continual assessment of 1n1;ormat10n needs antrcrpatlng emergmg requrrements and
o developmg new products and services.

~ To ensure that 1nfonnat10n dlssemmated by Federal agenc1es meets the needs of the intended
- users, agencies rely upon internal reviews, analyses, and evaluations along with feedback from

advisory committees, researchers, policymakers, and the public. In addition, agencies should
clearly and correctly present all information products in plain language geared to their intended
audiences. The target audience for each product should be clearly identified, and the product s

- contents should be read11y accessrble to that audlence

In all cases the goal is to maximize the| usefulness of 1nformat10n and minimize the costs to the
“government and the public. When disseminating their information products, F ederal agencies
- should utilize a variety of efficient dissemination channels so that the public, researchers, and
policymakers can locate and use information inan equitable timely, and cost-effective’fashion ‘

i The spe01ﬁc standards that contribute duectly to the utility and the drssemlnatron of 1nforrnatron ) v
~include: Survey Planning (1.1), Survey Design (1.2), Pretesting Survey Systems (1.4), Review

of Information Products (6.1), Releasing Information (7.1), Survey Documentatlon (7. 3) and

. Documentatlon and Release of Pubhc Use Mrcrodata (7. 4)

h ‘Integrrty refers to the 'securrty or protect_lon of mfo_rmatlon from unauthorized access or revision. - -
_ Integrity ensures that the information is not compromised through corruption or falsification.

Federal agencies have a number of statutory and administrative provisions governing the -
- protection of information. Examples that may affect all Federal agencies include the Privacy -
- Act; the Freedom of Information Act; the Confidential Information Protection and Statistical
~ Efficiency Act of 2002; the Federal Information Security Management Act of 2002; the Health
- Insurance Portability and Accountability Act of 1996; OMB Circular Nos. A-123, A-127, and A-

130; and the Federal Policy for the Protection of Human Subjects. The standards on Required

o Notifications to Potential Survey Respondents (2.2), Data Protection (3. 4) and Data Protection
~and Dlsclosure AV01dance for D1ssem1nat10n (7.2) d1rectly address statrstrcal issues concernmg
~“the 1ntegr1ty of data. -

_ Requlrements for Agencles

The application of standards to the wide range of Federal statrstlcal act1v1t1es and uses requrres
judgment that balances such factors as the uses of the resulting mformat1on and the efficient

-~ allocation of resources; this should not be a mechanical process. Some surveys are extremely

large undertakrngs requiring millions of dollars, and the resulting general-purpose statistics have -
significant, far-reaching effects. (Examples of major Federal mformatron programs, many based

~on statistical surveys, are the Prrncrpal Federal Economrc Indicators. ) Other statistical activities

may be more limited and focused on specific program areas (e.g., customer satlsfactron surveys
program evaluations, or research) :

2 For the list of prmc1pal ecoriomic mdlcators and their release dates see
http: //www whitehouse.gov/omb/inforeg/statpolicy. html#sr

i



For each statistical survey in existence when these standards are issued and for each new survey, -
the sponsoring and/or releasing agency should evaluate compliance with applicable standards.
The agency should establish compliance goals for applicable standards if a survey is not in

- compliance. An agency should use major survey revisions or other significant survey events as
opportunities to address areas in which a survey is not in compliance with applicable standards. -

Federal agencies are required to adhere to all standards for every statistical survey, even those
that have already received OMB approval. Agencies should provide sufficient informationin
* their Information Collection Requests (ICR) to OMB under the Paperwork Reduction Act (PRA)

to demonstrate whether they are meeting the standards. OMB recognizes that these standards
_cannot be applied uniformly or precisely in every situation. Consideration will be given to the _
importance of the uses of the information as well as the quality required to support those uses. If
" funding or other contingencies make it infeasible for all standards to be met, agencies should
. discuss in their ICR submlss1ons the optlons that were cons1dered and why the ﬁnal deS1gn was
selected. ‘
‘The agency should also include in the standard documentation for the survey, or in an easily
accessible public venue, such as on its web site, the reasons why the standard could not be met

and what actions the agency has taken or will take to address any resulting issues.’

T(he following standards and guidelines are not designed to be completely exhaustive of all _

efforts that an-agency may undertake to ensure the quality of its statistical information. : S J
‘Agencies are encouraged to develop add1t10nal more detailed standards focused on their specific . S
statlstlcal activities.

The standards are presented in seven sections. For each standard, there is a list of key terms that

~ are used in the standard or accompanying guidelines, and these terms are defined in the appendix
 to provide clarification on their use in this document. The guidelines for each standard represent
best practices that may be useful in fulfilling the goals of the standard and provide greater )
specificity and-detail than the standards. However, as noted earlier, these standards and '
~guidelines are not intended to substitute for the extensive existing literature on statistical and
.survey theory; methods, and operations. Additional information relevant to the standards can be
found in other more specialized publications, and references to other Federal guidance -

documents or resources and the work of the Federal Committee on Statistical Methodology are
prov1ded in this document.

Agencies conductmg surveys should also consult guidance issued by OMB entitled Questzons
and Answers When Designing Surveys for Information Collections. That document was
developed by OMB to assist agencies in preparing their Information Collection Requests for
OMB review under the Paperwork Reduction Act (PRA). The PRA requires that all Federal
agen01es obtain approval from OMB pnor to collectmg 1nfom1at10n from ten or more persons

? In'cases where the agency determines that ongoing surveys are not in compllance with the standards the
documentation should be updated at the earliest possible time.
4 Under the PRA, “Person means an individual, partnership, association, corporatlon (mcludmg operations of
govemment—owned contractor-operated facilities), business trust, or legal representative, an organized group-: of
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? .
Final BuIIetm for Agency Good
Guldance Practlces

AGENCY: Office of Management and
Budget, Executive Office of the
President.

ACTION: Final bulletin.

suMMARY: The Office of Management
and Budget (OMB) is publishing a final
" Bulletin entitled, “Agency Good
-Guidance Practices,” which establlshes
policies and procedures for the
development, issuance; and use of
significant guidance documents by
' Executive Branch departments and
agencies. This Bulletin is intended to
increase the quality and transparency of

" . agency guidance practices and the

significant guidance documents
produced through them.
On November 23, 2005, OMB

- proposed a draft Bulletin for public.
comment. 70 FR 71866 (November 30,
2005). Upon request, OMB extended the
public comment period from December
23, 2005 to January 9, 2006. 70 FR
76333 (December 23, 2005). OMB
received 31 comments on the proposal
from diverse public and private.

. stakeholders (see http://
www.whitehouse.gov/omb/inforeg/
good _guld/c -index.html) and input from
Federal agencies. The final Bulletin
includes refinements developed through

- the public comment process and

.~ interagency deliberations.

'DATES: The effective date of this Bulletin:

- is 180 days after its pubhcatlon in the .

. Federal Register. '

* FOR FURTHER INFORMATION CONTACT
Margaret Malanoski; Office of

- Information\and Regulatory. Affairs,

- Office of Management and Budget, 725 -
. “17th Street, NW., New Executive Office
* Building, Room 10202, Washington, DC

+20503. Telephone (202) 395-3122.
SUPPLEMENTARY INFORMATION: .
Introduction )

~ As the scope and complexity of
.regulatory programs have grown, .
agencies increasingly have relied on

- guidance documents to inform the
public and to provide direction to their
staffs. As the impact of guidance

" documents on the public has grown, so
too, has the need for good guidance
practices—clear and consistent agency
“practices for developing, issuing, and
using-guidance documents.

OMB is responsible both for
--promoting good management practices
and for overseeing and coordinating the
Administration’s regulatory policy.
Since early in the Bush.Administration,

i

OMB has been concerned about the
proper development and use of agency

‘-guidance documents. In its 2002 draft

annual Report to Congress on the Costs
and Benefits of Regulations, OMB
discussed this issue and solicited public
comments regarding problematic .
guidance practices and specific
examples of guidance documents in
need of reform.? OMB has been
particularly concerned that agency
guidance practices should be more -
transparent, consistent and accountable.
Such concerns also have been raised by
other authorities, 1nclud1ng Congress
and the courts.2 ’
In its 2002 Report to Congress, OMB
recognized the enormous value of -
agency guidance documents in general.

‘Well-designed guidance documents

1U.S. Office of Management and Budget, Draft
Report to Congress on the Costs and Benefits of
Federal Regulations, 67 FR 15,014, 15,034-35
(March 28, 2002).

2 See, e.g., Food and Drug Administration’
Modernization Act of 1997, 21 U.S.C. § 371(h)
(establishing FDA good guidance practices as law);
“Food and Drug Administration Modernization and
Accountability Act of 1997,” S. Rep. 105-43, at 26
(1997) (raising concerns about public knowledge of,
and access to; FDA guidance documents, lack of-a
systematic process for adoption of guidance
documenits and for allowing public input, and

‘inconsistency in the use of guidance documents); .

House Committee on Government Reform, “Non-
Binding Legal Effect of Agency Guidance
Documents,” H. Rep. 106-1009 (106th Cong., 2d

Sess. 2000) (criticizing ‘‘back-door” regulation); the

Congressional Accountability for Regulatory
Information Act, H.R. 3521, 106th Cong., § 4 (2000) '
(proposing to require agencies to notify the public
of the non-binding effect of guidance documents);
Gen. Elec. Co. v. EPA, 290 F.3d 377 (D.C. Cir. 2002)
(striking downPCB risk assessment guidance as

- legislative rule requiring notice and comment);

Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C.

.. Cir. 2000) (striking down emissions monitoring

guidance as legislative rule requiring notice and

comment); Chamber of Commerce v. Dep’t of Labor, -

174 F.3d 206 (D.C. Cir.-1999) (striking down OSHA
Directive as legislative rule requiring notice and

comment); Administrative Conference of the United-
States, Rec. 92-2,.1 C.F.R. 305.92-2 (1992) (agencies -

should afford the public afair opportunity to
challenge the legality or wisdom of policy
statements and to suggest alternative choices); -
American Bar Association, Annual Report
Including Proceedings of the Fifty-Eighth Annual

* Meeting, August 10-11, 1993, Vol. 118, No. 2, at 57

(“the American Bar Association recommends that:
Before an'agency adopts a nonlegislative rule that
is likely to have a significant impact on the public,

- the agency provide an opportunity for members of

the public to comment on the proposed rule and to
recommend alternative policies or interpretations,
provided that it is practical to do so; when

- -nonlegislative rules are adopted without prior"

public participation, immediately following
adoption, the agency afford the public an
opportunity for post—adoption comment and give
notice of this opportunity.”); 3 American Bar
Association, “Recommendation on Federal Agency
Web Pages” (August 2001) (agencies should -

-maximize the availability and searchability of
" rexisting law and policy on their Web sites and

include their governing statutes, rules and
regulations, and all important policies,
interpretations, and other like matters on which

-members of the public are likely to request).

serve many important or even critical - -

functions in regulatory programs.3 "
Agencies may provide helpful guidance
to interpret existing law through an -
interpretive rule or to clarify how they
tentatively will treat or enforce a
governing legal norm through a policy
statement. Guidance documents, used
properly, can channel the discretion of
agency employees, increase efficiency,
and enhance fairness by providing the

" public clear notice of the line between

permissible and impermissible conduct
while ensuring équal treatment of
similarly situated parties. :

Experience has shown, however, that
guidance documents also may be poorly
designed or improperly. implemented.
At the same time,.guidance documents
may not receive the benefit of careful
consideration accorded under the
procedures for regulatory development
and review.4 These procedures include:.
(1) Internal agency review by .a senior

-agency official; (2) public participation,

including notice and comment under
the Administrative Procedure Act
(APA); (3) justification for the rule,
including a statement of basis and .
purpose under the APA ‘and various
analyses under Executive Order 12866
(as further amended), the Regulatory
Flexibility Act, and the Unfunded -~

- Mandates Reform:Act; (4) interagency

review through’ OMB; (5) Congressxonal
oversight; and (6) judicial review.

.Because it is procedurally easier to issue
- guidance documents, there also may be

an incentive for regulators toissue -
guidance documents in lieu of .
regulations. As the D.C. Circuit observed.
in Appalachian Power:: - :

The phénomenon we see in. n this case is
familiar. Congress passes a broadly worded’
statute.. The agency follows with regulations

-containing broad language, open-ended

phrases, ambiguous standards and. the like.
Then as years pass, the agency issues
circulars or guidance or memoranda,
explaining, interpreting, defining and often -
expanding the commands in regulations. One
guidance document may yield another.and .-
then another and so on. Several words in a. -
regulation may spawn hundreds of pages of -

- text asthe agency offers more and more

detail regarding what its regulations demand

- of regulated entities. Law is made, without
- mnotice and comment, without public

participation, and ‘without publication in the
Federal Register or the Code of F ederal
Regulatlons 5

3See U.S. Office of Management and Budget,’
Stimulating Smarter Regulation: 2002 Report to
Congress on the Costs and Benefits of Regulations
and Unfunded Mandates on State, Local and. Tribal
Entities, 72—74°(2002) (hereinafter “2002 Report to
Congress”’).

41d., at 72.

5 Appalachlan Power 208 F:3d at 1019.
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Concern about whether agencies are
‘properly observing the notice-and-
comment requirements of the APA has
received significant attention. The ,
courts, Congress, and other authorities
have emphasized that rules which do
not merely interpret existing law or
announce tentative policy positions but
which establish new policy positions
that the agency treats as binding must
comply with the APA’s notice-and- -
comment requirements, regardless of
how they initially are labeled.6 More
general concerns also have been raised

that agency guidance practices should
be better informed and more
transparent, fair and accountable.”
Poorly d951gned or misused gurdance
documents can impose significant costs
or limit the freedom of the publlc OMB
has received comments raising these
concerns and providing specific
exaimples in‘response to its proposed

Bulletin,? its 2002 request for comments’

on problematic guidance 9 and its other
- requests for regulatory reform .
nominations in 2001 10 and 200411 This
Bulletin and recent amendments to
Executive Order 12866 respond to these
problems.12

‘This Bulletin on “Agency Good
Guidance Practices” sets forth general .

policies and procedures for developing, -

“issuing and using guidance documents.

The purpose of Good Guidance

" Practices (GGP).is to ensure that
guidance documents of Executive
Branch departments and agencies are:
Developed with appropriate review and
public participation, accessible and
transparent to the public, of high

& See, e.g., Appalachian Power; Gen. Elec. Co.;
Chamber of Commerce; House Committee on
Government Reform, “Non-Binding Legal Effect of
Agency Guidance Documents’”; ACUS Rec. 92-2,
_supra note 2; Robert A. Anthony, “Interpretive
Rules, Policy Statements, Guidances, Manuals and
the Like—Should Federal Agencies Use Them to
Bind the Public?” 41 Duke L.J. 1311 (1992).

7 See, €g., note 2, supra.

5 U.S. Office of Management and Budget,

" “Proposed Bulletin for. Good Guidance Practrces,
70 FR 76333 (Dec. 23, 2005).

"9 See note 1, supra.

10U.S, Office of Management and Budget, Draft
Report to Congress on the Costs and Benefits of
. Federal Regulations, 66.FR 22041 (May 2, 2001).

11U.S. Office of Management and Budget, Draft
Report to Congress on the Costs and Benefits of

Federal:Regulations, 69-FR 7987 (Feb: 20, 2004); see

also U.S. Office of Management and Budget,

- Validating Regulatory Analysis: 2005 Report to
Congress on the Costs and Benefits of Federal -
Regulations and Unfunded Mandates on State,
Local and Tribal Entities 107—125 (2005).

12 President Bush recently signed Executive Order
13422, “Further Amendment to. Executive Order
12866.0n Regulatory Planning and Review.” Among
other things, E.O. 13422 addresses the potential

_ need for interagency review of certain significant

- guidance documents by clarifying OMB’s authority
to have advance notice of, and to rev1ew agency

- guidance documents. -

‘quality, and not improperly treated as

legally binding requirements. Moreover,
GGP clarify what does and does not
constitute a guidance document to
prov1de greater clarity to the public. All

offices in an agency should follow these :

policies and procedures.
There is a strong foundation for
establishing standards for the initiation,:

development, and issuance of guidance

documents to raise their quality and
transparency. The former

. Administrative Conference of the

United States (ACUS), for example,

* developed recommendations for the

development and use of agency
guidance documents.13 In 1997, the
Food and Drug Administration (FDA) -
created 4 guidance document distilling
its good guidance practices (GGP).14
Congress then established certain -

_aspects of the 1997 GGP document as
_the law in the Food and Drug

Administration Modernization Act of
1997 (FDAMA; Public Law No. 105—
115).15 The FDAMA also directed FDA
to evaluate the effectiveness of the 1997
GGP document and then to develop and .
issue regulations specifying FDA’s

. policies and procedures for the

development, issuance, and use of
guidance documents. FDA conducted an
internal evaluation soliciting FDA
employees’ views on the effectiveness of

. GGPand asking whether FDA

employees had received complaints -

. regarding the agency’s development, -

issuance, and use of guidance
documents since the development of

'GGP. FDA found that its GGP had been
beneficial and effective in standardrzlng

the agency’s procedures for
development, issuance, and use of’
guidance documents, and that FDA
employees had generally been following
GGP.16 FDA then made some changes to
its existing procedures to clarify its
GGP.17 The provisions of the FDAMA
and FDA’s implementing regulations, as
well as the ACUS recommendations,

" - informed the development of this

government-wide Bulletin. .~
Legal Authority for This Bulletin

This Bulletin is issued under bstatutory
authority, Executive Order, and OMB’s
general authorities to oversee and

ccoordinate the rulemaking process. In
-what is commonly known as the

Informatron Quahty Act, Congress

13 See, e.g., note 2, supra.

14 Notice, “The Food and Drug Admlnlstranon s
Development, Issuance, and Use of Guidance -
Documents,” 62 FR 8961 (Feb. 27, 1997).

1521 U.S.C. 371(h).

_ 16 See FDA, “Administrative Practices and

" Procedures; Good Guidance Practices,” 65 FR 7321,»

7322-23 (proposed Feb. 14, 2000).
1721 CFR 10.115; 65 FR 56468 (Sept. 1‘9, 2000).

directed OMB to issue ~guideiines to
“provide policy and procedural
guidance to Federal agencies for

-ensuring and maximizing the quality,

utility, objectivity and integrity of
information disseminated by Federal
agencies.'® Moreover, Executive Order ~
13422, “Further Amendment to '
Executive Order 12866 on Regulatory
Planning and Review,” recently

" clarified OMB'’s authority to oversee

agency guidance documents. As further
amended, Executive Order 12866 -

“affirms that “[c]oordlnated review of

agency rulemaking is necessary to
ensure that regulations and guidance
documents are consistent with'

~ applicable law, the President’s

priorities, and the principles set forth in
this Executive order,” :and the Order -
assigns that responsibility to OMB.19
E.O. 12866 also establishes OMB’s

: : Office of Information and Regulatory :-

Affairs as “the repository of expertise

" concerning regulatory issues, including

methodologies and procedures that -

affect more than one agency.” 20 Finally, . B

OMB has additional authorities to
oversee the agencies.in the
administration of their programs

The Requlrements of the Final Bulletin
and Response to Public Comments -

A. Overwew

This Bulletm establlshes a defmmon :
of a significant guidance-document;
standard elements for significant
guidance documents; practices for
developing and using significant

‘guidance documents; requirements for

agencies to enable the public to
comment on significant guidance
documents or request that they be -
created, reconsidered, modified or
rescinded; and ways, for making
guldance documents available to the - .
public. These requirements should be

interpreted and implemented ina

manner that; consistent with the goals of :
improving the quality, accountability-
and transparency of agency guidance
documents, provides sufficient
flexibility for agencies to take those

18 Pub.’ L. 106-554, § 515(a) (2000). The
Information Quality Act was developed as-a: -
supplement to the Paperwork Reduction-Act, 44
U.S.C. 3501 et seq., which requires OMB, among

" other things, to ““develop and ovetsee -

implementation of policies, principles, standards, - .
and guidelines to—(1) Apply to Federal agency
dissemination of public information,’ regardless of
the form or format in which such’information is -
dlssemmated and (2) promote public access to
public iriformation and fulfill the purposes of this

-subchapter, including through the effective use of

information technology.” 44-U.S.C. 3504(d). )
19 Executive Order 12866, as further amended, .
§2(b).
20 Id
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actions necessary to accomplish their
essential missions.

B. Definitions

Section I provides definitions for the

- purposes of this Bullétin. Several terms
are identical to or based on those in
. FDA’s GGP regulations, 21 CFR 10.115;
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.; Executive Order 12866, as
further amended; and OMB’s" :
Government-wide Information Quality

Guidelines, 67 FR 8452 (Feb. 22, 2002). -

Section I(1) provides that the term
“Administrator”’ means the
- Administrator of the Office of
Information and Regulatory Affairs
(OIRA) in-the Office of Management and
Budget.
Section I(2) prov1des that the term
“‘agency’’ has the same meaning as it has
under the Paperwork Reduction Act, 44
U.S.C. 3502(1), other than those entities
considered to'be independent agencies,
as defined in 44 U.S.C. 3502(5).

Section I(3) defines the term -~
“guidance document” as an agency
statement of general applicability and
future effect, other than a regulatory
action (as defined in Executive Order
12866, as further amended), that sets

forth a policy on a statutory, regulatory, '

or technical issue or an interpretation of
a statutory or regulatory issue. This:
definitionis.used to comport with
definitions used in Executive Order
12866, as further amended. Nothing in
this Bulletin is intended to indicate that
-a guidance document can impose a
legally binding requirement.

Guidance documents often come in a

- variety of formats and names, including
interpretive memoranda, policy
statements, guidances, manuals,
circulars, memoranda, bulletins,
advisories, and the like. Guidance
documents include, but are not limited
to, agency interpretations or policies
‘that relate to: the design, production,
" manufacturing, control, remediation,
testing, analysis or assessment of
- products and substances, and the
processing, content, and evaluation/
approval of submissions or applications,
as well as compliance guides. Guidance
documents do not include solely
scientific research. Although a
document that simply summarizes the -
~ protocol and conclusions of a specific
research project (such as a clinical trial
- funded by the National Institutes of
Health) would not qualify as a guidance
document, such research may be the
basis of a guidance document: (such as
the HHS/USDA ‘‘Dietary Guidelines for
Americans,”which provides guidance -
to Americans on what constitutes a

. }iealthy diet).

Some commenters raised the concern
that the term ““guidance document”
reflected too narrow a focus on written

materials alone. While the:final Bulletin

adopts the commonly used term:
“guidance document,”
not limited only to written guidance
materials and should not be so

‘construed. OMB recognizes that

agencies are experimenting with
offering guidance in new and innovative
formats, such as-video or audio tapes, or
interactive web-based software. The
definition of “guidance document”
encompasses all guidance materials,
regardless of format. It is not the intent
of this Bulletin to discourage the
development of promising alternative

. means to.offer guidance to the public
~and regulated entities.

A number of commenters raised
concerns that the definition of )
“significant guidance document” inthe
proposed Bulletin was too broad in -
some respects. In particular, the
proposed definition included guidance
that set forth initial interpretations of
statutory and regulatory requirements
and changes in interpretation or policy.

- The definition in the proposed Bulletin

was adapted from the definition of
“Level 1 guidance documents” in FDA’s
GGP regulations.

Upon consideration of the comments,
the need for clarity, and the broad
application of this Bulletin to diverse
agencies, the definition of “significant
guidance document” has been»changed.
Section I(4) defines the term “‘significant

- guidance document” as.a guidance .

document disseminated to regulated

. entities or the general public that may

reasonably be anticipated to: (i) Lead to
an annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or-
safety, or State, local, or tribal
governments or communities; or (ii)
Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; or (iii)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (iv)-Raise novel
legal or policy issues-arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866, as further amended. Under
the Bulletin, significant guidance
documents include interpretive rules of
general applicability and statements of-

- general policy that have the effects

described in Section I(4)(i)—-(iv).

- The general definition of ‘ 51gn1flcant
guidance document” in the final
Bulletin adopts the definition in

the definition is -

Executive Order 13422, Wthh recently
amended Executlve Order 12866 to
clarify OMB’s role in overseeing and .
coordinating significant guldance
documents. This definition, in turn,

“closely tracks the general definition of "
“*significant regulatory action” in E.O.

12866, as further amended. One, -
advantage of this definition is that
agencies have years of experience in the
regulatory context applying the parallel
definition of “significant regulatory ’
action” under E.O. 12866, as further .
amended. However, a few-important -
changes were made to the definition

used in E.O. 12866, as further amended,
to make it better suited for guidance. For

- example, in recognition of the non-

binding nature of guidance the words
“‘may reasonably be anticipated to”

_ preface all four prongs of‘the

“significant guidance document™
definition. This prefatory language
makes clear that the impacts of guldance
often will be more indirect and -
attenuated than binding leglslatlve
rules. :
Section I(4) also clarxfles what is not

a ‘“‘significant guidance document”
under this Bulletin. For purposes of this
Bulletin, documents that would not be
considered significant guidance
documents include: Legal advisory
opinions for internal Executive Branch

‘use and not for release (such as

Department of Justice Office of Legal
Counsel opinions); briefs-and other.
positions taken by.agenciés in
investigations; pre-litigation, litigation,
or-other enforcement proceedings;:
speeches; editorials; media interviews;
press materials; Congressional

- correspondence; guidances that pertain

to a military or foreign affairs function
of the United States (other than _
guidance on procurement or the import.

‘or export of non-defense articles and
-services); grant solicitations; warning

letters; case or investigatory letters
responding to complaints involving fact-

specific determinations; purely internal - '
“agency policies; guidances that pertain
‘to the use, operation or control of a-

government facility; and internal

operational guidances directed solely to

other Federal agencies (including Office
of Personnel Management personnel
issuances, General Services
Administration Federal Travel .

‘Regulation bulletins, and most of the

National Archives and Records

* Administration’s records management -

bulletins). The Bulletin also exempts
speeches of agency officials. - 1
Information colKactlons dlscretlonary }
grant application'packages, and ‘
compliance monitoring reports also are
not significant guidance documents.
Though the Bulletin does not cover
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guidance documents that pertain to the
use, operation; or control of a Federal
facility, it does cover generally
applicable instructions to contractors.
Section I(4) also provides that an agency
head; in consultation and concurrence
" 'with the OIRA’Administrator, may
exempt one or more categories of ‘
. significant guidance documents from
the requirements of the Bulletin.
" The definition of guidance document-
~ covers agency statements of general
’ applicability” and “future effect,” and
accordingly, the Bulletin does not cover
documents that result from an
- adjudicative'decision. We construe -
““future effects” as intended (and likely
beneficial) impacts.due to voluntary
compliance with a guidance document.
Moreover, since a significant guidance
document is an agency statement of
“general applicability,” correspondence

' suchas opinion letters or letters of

interpretation prepared for or in

- response to an inquiry froman.

- individual person or entity would not
be considéred a significant guidance
document, unless the correspondence is
-reasonably anticipated to have

- precedential effect and a substantial

- | impact on regulated entities or the .
public. Thus, this:Bulletin should not
_inhibit the beneficial practice of

. -agencies providing informal guidance to
~ help specific parties, If the agency -

- compiles and publishes infoermal

-'determinations to provide guidance to, -
- -and with a substantial impact on,
. regulated industries, then this Bulletin
- would apply Guidance documents are.
considered ‘‘significant” when they
have a broad and substantial impact on
regulated entities; the public or other. -
‘Federal agencies. For example, a
guidance-document that had a
substantial impact on another Federal
agency, by interfering with its ability to
carry out its mission or imposing
substantial burdens, would be
i 51gn1flcant under Section I(4)(ii) and
perhaps could trigger Section I(5) as
~well.
Tn general, guidance documents that _
concern routine matters would not be
‘significant.” Among an agency’s -

internal guidance documents, there are

many . categories that would not
constitute mgmﬁcant guidance
. documents. There is a broad category of
" documents that may describe the
agency’s day-to-day business. Though

- such documents might be of interest to
the public, they do not fall within the
definition of significant guidance
documents for the purposes of this
Bulletin. More generally, there are
internal guidance documents that bind:,
agency employees with respect to
matters that do not directly or

" substantially 1mpact regulated entities.

For example, an agency may issue
guidance to field offices directing them
to maintain electronic data files of
complaints regarding regulated entities.
Section I(5) states that the term
economlcally significant guidance’
document” means a significant
guidance document, that “may" .
reasonably be anticipated to lead to’" an
annual effect on the economy of $100

million or more or adversely affectina -

material way the economy or a sector of -
the economy. The relevant economic.
impacts include those that may be
imposed by Federal agencies, State, or
local governments, or foreign
governments that affect the U.S.
economy, as well as impacts that could
arise from private sector conduct. The -
definition of economically significant
guidance document tracks. only the part
of the definition of significant guidance
document in Section I(4)(i).related to
substantial ‘economic impacts. This
clarifies that the definition of
“economically significant guidance”

‘document” includes only a relatively

narrow category of significant guidance

* documents. This definition enables

agencies to determine which

-interpretive rules of general

applicability or statements of general
policy might be so-consequential as to
merit advance notice-and-comment and
a response-to-comments document— -
and which do not. Accordingly, the
definition of economically 51gmflcant
guidance document includes economic
impacts that rise to $100 million in any
one year or adversely affect the
economy or a sector of the economy.
The definition of economically
significant guidance document also
departs in other ways from the’ language

"describing an economically 51gn1f1cant

regulatory action in Section 3(f)(1) of
E.O. 12866, as further amended. A

number of commenters on the proposed

Bulletin raised questions about how a
guidance document—which is not

- legally binding—could have an-annual

effect on the economy of $100°million
or more or.adversely-affect.in a material
way the economy or a sector of the:
economy. As other commenters
recognized, although guidance may not
be legally binding, there are situations
in which it may reasonably be

_ anticipated that a guidance document
-.could lead parties to alter their conduct '

in a manner that would have such an
economically significant impact.
" ‘Guidance can have coercive effects. or-

. lead parties to alter their conduct. For
. example, under a statute or regulation -

that would allow a range of actions to
be eligible for a permit or other desired
agency action, a guidance document

might specify fast track treatment for a
~particular narrow form of behavior but. -

subject other behavior to a burdensome -
application process with an uncertain

" likelihood of'success. Even.if not legally

binding, such gu1dance could affect
behavior in a way that might lead to-an
economically significant impact.
Similarly, an agency might make a

~ pronouncement about the conditions

under which it believes a particular
substance or product is unsafe. While
not legally binding, such a statement

-‘could reasonably be anticipated to lead

to changes in behavior by the private -
sector or governmental .authorities such
that it would lead to a significant

‘economic effect. Unless-the guidance

document is exempted due to an
emergency or other appropriate

- ‘consideration, the agency should

observe the notice-and-comment
procedures of section IV.

In recognition of the non-binding
nature of guidance documents, the

* Bulletin’s definition of economically

significant guidance document differs in .

- key respects from the definition of an
A economlcally significant regulatory .

action in section 3(f)(1) of E.O. 12866,
as further amended. First, as described
above, the words ‘‘may reasonably be -
anticipated to” are included in the

definition. Second, the definition of - .. - "
“economically significant guidance

document contemplates that the -
guidance document could “lead to” (as
opposed to “‘have”) an economically

significant effect. This language makes

clear that the impacts of guidance
documents often will be more indirect

-and dependent on third-party decisions - - v
. and conduct than is the case with

binding legislative rules. This language
also reflects a recognition that, as :

" various commenters noted; guidance

documents often will not be amenable
to formal economic analysis of the kind

* that is prepared for an economlcal]y

significant regulatory action..-
Accordingly, this Bulletin does not
require agencies to conduct a formal
regulatory impact analysis to guide their
judgments about whether a guidance

"document is ‘economically significant.

- The definition of “econormcally

_significant guidance document”

excludes guidance documents on

- Federal expenditures and receipts: °
Therefore, guidance documents on

Federal budget expenditures (e.g:,
entitlement programs) andtaxes (the
administration or collection of taxes; tax
credits, or duties) are not subject to the
requirements for notice and comment
and a response to comments document
in §IV. However, if such guldance :
documents are “significant,”” then they
are subject to the other requirements of
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this Bulletin, mcludmg the transparency
and approval provisions. _
~Section I(6) states that the term

“disseminated”’ means prepared by the "/
agency and distributed to the public or

" regulated entities. Dissemination does
not include distribution limited to
government employees; intra-or
1interagency use or sharing of
government information; and responses
to requests'for agency records under the
Freedom of Information Act, the Privacy
Act, the Federal Advisory Committee
Act or other similar law.21

Consistent with Executive Order

12866, as further amended, Section'I(7)
defines the term “‘regulatory action” as
any substantive action by an agency .
(normally published in the Federal
Register) that promulgates or is ‘

. expected to lead to the promulgation of

a final regulation, including notices of

inquiry, advance notices of inquiry and

- notices of proposed rulemaking.

- Section I(8) defines the term
“regulation,” consistent with Executive
-Order 12866, as further amended, as an .

agency statement of general
~applicability and future effect, which
the agency intends to have the force and
effect of law, that is designed to
implement, interpret, or prescribe law -
or policy or to describe the procedure or
practice requirements of an agency.

C. Basic Agency Standards

" Section II describes basic egency
standards for significant guidance
documents. -

1. Agency Approval Procedures

Section II(1)(a) directs each agency to
develop or have written procedures for
. the internal clearance of significant
guidance documents no later than the. -
effective date of this Bulletin. Those
procedures should ensure that issuance
of significant guidance documents is
approved by appropriate agency
officials. Currently at FDA the Director
in a Center-or an Office of Regulatory

* Affairs equivalent or higher approves-a
s1gn1flcant guidance document before it
is distributed to the public in-draft or
final form. Depending on the nature of
specific agency guidance documents,
these procedures may require approval
or concurrence by other components -
within an agency. For example, if
guidance is provided on compliance
with an agency regulation, we would
anticipate that the agency’s approval
procedures would ensure appropriate
coordination with other agency
components that have a stake in the

21 See U.S. Office of Managemernt and Bud‘get"s
Government-wide Information Quality Guidelines,
67 FR 8452, 8454, 8460 (FQb. 22, 2002).

regula'tion’sv implementation, such as the
General Counsel’s office and the

component responsible for development '

and issuance of the regulation. -

‘Section 1I(1)(b) states that agency -
employees should not deépart from -
significant agency guidance documents’
without appropriate justification and

- supervisory concurrence. It is not the -

intent of this Bulletin to inhibit the.
flexibility needed by agency officials to
depart appropriately from significant -

- guidance documents by rigidly:

requiring concurrence only by very
h1gh -level officials. Section I1(1)(a) also
is not intended to bind an agency to
exercise its discretion only in
accordance with a general policy where
the agency is within the range of
discretion contemplated by the
significant guidance document.
Agencies are to follow GGP when

i

" providing important policy direction on

a broad scale. This includes when an
agency communicates, informally or
indirectly, new or different regulatory
expectations to a broad public audience
for the first time, including regulatory
expectations different - from guidance
issued prior to this Bulletin.22 This does

not limit the agency’s ability to respond .

to questions as to how an established
policy applies to a specific situation or
to answer questions about areas that
may lack established policy (although
such questions may signal the need to
develop guidance in that area). This
requirement also does not apply to.
positions taken by agencies in litigation,
pre-litigation, or investigations, or in "
any way affect their authority to
communicate their views in court or
other enforcement proceedings. This
requirement also is not intended to
restrict the authority of agency General
Counsels or the Department of Justice
Office of Legal Counsel to provide legal
interpretations of statutory and
regulatory requirements.

Agencies also should ensure
consistent application of GGP,
Employees involved in the

development, issuance; or application of -

significant guidance documents should
be trained regarding the agency’s GGP,
particularly the principles of Section

11(2). In addition, agency offices shoul(l

22 See FDA's Good Guidance Practices, 21 CFR
10.115(e): “Can FDA use means other thana
guidance document to communicate new agency.
policy or a new regulatory approach to a broad
public audience? The agency must not-use
documents or other means of communication that .
are excluded from the definition of guidance
document to informally communicate new or’
different regulatory expectations to.a broad public
audience for the first time. These GGPs must be
followed whenever regulatory expectations that are
not readily apparent from the statute or regulations
are first communicated to a broad public audience.”

‘monitor the development, issuance and

use of significant guidance documents -~ -
to ensure that employees are followmg B

‘GGP.

2. Standard lElements _
Section II(2) establishes basic

" requirements for significant guidance
- documents. They must: (i) Include the

term “‘guidance” or its functional
equivalent; (ii) Identify the agenc(ies) or
office(s) issuing the document; (iii)
Identify the activity to which and the
persons to whom the document applies;’
(iv) Include the date of issuance; (v)
Note if it is a revision to a previously
issued guidance document and, if so,

.identify the guidance that it replaces;-

(vi) Provide the title of the guidance and
any document identification number; if
one exists; and (vii) include the citation

" to the statutory provision or regulation

(in Code of Federal Regulatlons format)-’
which it'applies to or interprets.

In implementing this Bulletin,
particularly Section II(2)(e), agercies
should be diligent to identify for the

" public whether there is previous

guidance on an issue, and, if so, to
clarify whether that guidance document -
is repealed by the new significant
guidance document completely, and if
not, to specify what provisions in the
previous guidance document remain in
effect. Superseded guidance documents
that remain available for historical -
purposes should be stamped or
otherwise prominently identified as
superseded. Draft significant guidance
documents that are being made
available for pre-adoption notice and
comment should include a prominent

" ““draft’’ notation. As existing significant

guidance documents are revised, they '
should be updated to comply with thlS

" Bulletin.

Finally, Section II(Z)(h] clarifies that,
given their legally nonbinding nature,
significant guidance documents should
not include mandatory language such as
“shall,” “must,” “required’”or
“requirement,” unless the agency is
using these words to describe a statutory -
orregulatory requirement, or-the

-language is addressed to agency staff

and will not foreclose consideration by
the agency of positions advanced by
affected private parties.23 For .example,
a guidance document may explain how .
the agency believes a statute or

23 As the courts have held, see supra note 2,
agencies need to follow statutory rulemaking
requirements, such as those of the APA, to issue
documents with legally binding effect, i.e.,
legislative rules. One benefit of GGP for an agency,
is that the agency’s review process will help to
identify any draft guidance documents that instead:
should be promulgated through the rulemakmg
process.



Federal Register / Vol. 72, No.. 16 / Thursday, Ianuary 25, 2007./ Notices

3437

regulation applies to.certain regulated
. activities. Before a significant guidance
“document is issued or revised, it should
. beé reviewed to ensure that improper-
mandatory language has not been used.
As some commenters noted, while a
guidance document cannot legally bind,
agencies can appropriately bind their
employees to abide by agency policy as
a matter of their supervisory powers -
over such employees without
undertaking pre-adoption notice and
comment rulemaking. As'a practical
‘matter, agencies also may describe laws
_of nature, scientific principles, and
technical requirements in-mandatory
- -terms so long as it is clear that the
guidance document itself does not
impose legally enforceable rights or
obligations..

A 31gn1f1cant guidance document
- should aim to communicate effectively
- to the public about the legal effect of the

guidance and the consequences for the:
public of adopting an alternative '
approach. For.example, a significant
guidance document could be captioned
- with the following disclaimer under
_-appropriate circumstances:

“This [draft] guidance, [when finalized,
.will] represent(s] the [Agency’s] current -
thinking on this topic. It does not create or
confer any rights for or on any person or
operate to bind the public. You can use an

. alternative approach if the approach satisfies -

the requirements of the applicable statutes
and regulations. If you want to discuss an

- alternative. approach (you are not required to
do so), you may contact the [Agency] staff

responsible for implementing this guidance. - -

If you cannot identify the appropriate
[Agency] staff, call the appropriate number
listed on the title page of this guidance.”
When an agency determines it would
be appropriate, the agency should use

this or a similar disclaimer. Agency staff

" should similarly describe the legal effect
.. of significant guidance documents when
- speaking to'the public about them.

D. .Pub]ic Access and Feedback

Section III describes public access.
" procedures related to the development
.and issuance of significant guidance
-documents.

1. Internet Access

~Section III directs agencies to ensure
that information about the existence of
significant guidance documents and the
significant guidance documents
themselves are made available to the

public in electronic form. Section III(1) -

enables the public to obtain from an
agency’s Web site a list of all of an

.- agency’s significant guidance
documents. Under section III(1)(a),
agencies will maintain a current
.electronic list-of all significant guidance

documents on their Web sites in a

manner consistent with OMB policies
for agency public Web sites and
information dissemination.24 To assist .~
the public in locating such electronic .
lists, they should be maintained on an
agency’s Web site—or as a link on an
agency’s Web site to the electronic list

~ posted on a-.component or subagency’s
" Web site—in a quickly and easily

identifiable manner (e.g., as part of or in
close visual proximity to the agency’s
list of regulations and proposed
regulations). New documents will be
added to thislist within 30 days from

" the date of issuance. The agency list of

significant guidance documents will -
include: the name of the significant
guidance document, any docket
number, and issuance and revision
dates. As agencies develop or revise
significant gu1dance documents, they "

“should organize and catalogué their

significant guidance documents to
ensure users can easily browse, search
for, and retrieve significant guidance

- documents on their Web sites.

The agency shall provide a link from
the list to each significant guidance . °
document (including any appendices or
attachments) that currently is in effect.’
Many recently issued guidance
documents have been made available on
the Internet, but there are some

" documents that are not now available in

this way. Agencies should begin posting

_those significant guidance. documents

on their Web sites with the goal of
making all of their significant guidance
documents currently in effect publicly
available on their Web sites by the
effective date of this Bulletin.25 Other

- requirements of this Bulletin, such as

section II(2) (Standard Elements), apply

- only to significant guidance documents

issued or amended after the effective
date of the Bulletin. For such significant
guidance documents (including -
economically significant guidance
documents), agencies should provide, to
the extent appropriate and feasible, a

Web site link from the significant -
guidance document to the public
comments filed on it. This' would enablé
interested stakeholders and the general

24 U.S. Office of Management and Budget,
Memorandum M-05-04, “Policies for Federal
Agency Public Web sites” (Dec. 17, 2004), available
at: http://www.whitehouse.gov/omb/memoranda/
fv2005/m05-04.pdf; U.S. Office of Management and

Budget, Memorandum M-06-02, ‘‘Improving Public .

Access to and Dissemination of Government -
Information and Using the Federal Enterprise
Architecture Data Reference Model” (Dec. 16,

. 2005), available at: http://www.whitehouse.gov/

omb/memoranda/fy2006/m06-02.pdf. .
25 In this regard, we note that under the Electronic

Freedom of Information' Act Amendments of 1996,

agencies have been posting on their Web sites

statements of general policy and interpretations of -, -

general.applicability. See 5 U.S.C. 552(a)(2).

“‘significant

public to understand-the various
viewpoints on.the 51gn1flcant guldance
documents. o
Under section III(1 )(_b), the significant
guidance list will identify those
significant guidance documents that
were issued, revised or withdrawn
within the past year.. Agencies are
encouraged to the extent appropriate
and feasible, to offer a list serve or .
similar mechanism for members of the

public who would like to be notified by S8

e-mail each time an agency issues its
annual update of significant guldance
documents. To further assist users in

_better understanding agency guidance

and its'relationship to current or
proposed Federal regulations, agencies
also should link their significant
guidance document lists to
Regulations.gov.26

2..Public Feedback

Section ITI(2) requires each agency to
have adequate procedures for public

cominents‘on significant guidance

documents and to address complaints

‘regarding the development and use of

significant guidance documents. Not
later than 180 days from the publication
of this Bulletin, each agency shall -
establish and clearly advertise on its
Web site a means for the public to-
submit electronically comments on.

significant guidance documents, and to ‘

request electronically that significant

-guidance documents be issued,

reconsidered, modified or rescinded.
The public miay state their view that
specific guidance documents.are
“economically
significant’’ and therefore are subject to
the applicable requirements of this
Bulletin. At any time, the public also
may request that an-agency modify or -
rescind an existing significant guidance
document. Such requests should specify

" why and how the significant guidance

document 'should be rescinded or
revised. -

Public comments submitted under
these procedures on significant
guidance documents are for the benefit
of the agency, and this Bulletin does not
require a formal response to comments

- (of course, agencies must comply with

any applicable statutory requirements to
respond; and this Bulletin does not alter
those requirements). In some cases, the
agency, in consultation with the
Administrator. of OMB’s Office of
Information and Regulatory Affairs, may
in'its discretion decide to address
public comments by updating or
altering the significant guldance
document .

26 Regulatlons.gov is available at http://

' www.Regulations.gov/fdmspublic/component/main..
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Although this Bulletin does not .
require agencies to provide notice and
an opportunity for public comment on
all significant guidance documents
before they are adopted, it is often
beneficial for an agency to do so when
they determine that it is practical. Pre-
~adoption notice-and-comment can be
" most helpful for significant guidance
documents that are particularly
complex, novel, consequential, or
controversial. Agencies also are
encouraged to consider observing
notice-and-comment procedures for .
interpretive significant guidance
documents that effectively would
extend the scope of the jurisdiction the
agency will exercise, alter the
obligations or liabilities of private

" parties; ormodify the terms under
which the agency will grant
entitlements. As it does for legislative -
rules, providing pre-adoption -
opportunity for comment on significant
guidance documents can increase the
quality of the‘guidance and provide for
greater public confidence in and
acceptance of the ultimate agency

judgments. For these reasons, agencies
sometimes follow the notice-and-
comment procedures of the APA even

“when doing so is not legally required.2” -

Of course, where an agency provides for
- notice and-comment before adoption, it
need not do so again upon issuance of

“the significant guidance document.28

Many commenters expressed the

desire for a better way to resolve
concerns about agency guidance
documents and adherence to good
guidance practices. To help.resolve
public concerns over problematic
guidance documents, section III(2)(b)
requires each agency to designate an
office (or offices) to receive and address

complaints by the public that the agency - ¢ v :
-~ final version of the economically

is not following the procedures in this

.Bulletin or is improperly treating a
guidance document as a binding
requirement. The public also could turn
to this office to request that the agency
classify a guidance as “significant” or .
-“economically significant” for purposes
of this Bulletin. The agency shall
provide the name and contact -

27For example, in developing its guidelines for
" self-evaluation of compensation practices regarding

systemic compensation discrimination, the
Department of Labor provided for pre-adoption
notice and opportunity for comment. See Office of
Federal Contract Compliance Programs,
“Guidelines for Self-Evaluation of Compensation
Practices for Compliance with Nondiscrimination
Requirements of Executive Order 11246 with

- Respect to Systemic.Compensation

Discrimination,” 69 FR 67,252 (Nov. 16, 2004).
28 See, e.g., Office of Federal Procurement Policy

" "Act, 41 U.S.C.'418(b). (providing for pre-adoption

notice and comment for procurement policies with
a significant effect or'cost).

v'1nformat10n for the offlce(s) onits Web -

site.

E. Notice'and Comment'on
Economically Significant Guidance

- Documents

Under section IV, after the agency
prepares a draft of an economically
significant guidance document, the
agency must publish a notice in the -

- Federal Register announcing that the
" draft guidance document is available for

comment. In a manner consistent with
OMB policies for agency public Web
sites and information dissemination, the
agency must post the draft on its Web
site, make it publicly available in hard
copy, and ensure that persons with -
disabilities can reasonably access and.
comment on the guidance development
process.29 If the guidance document is
not in a format that permits such
electronic posting with reasonable
efforts, the agency should notify the
public how they can review the
guidance document. When inviting
public comments on the draft guidance
document, the agency will propose a
period of time for.the receipt of
comments and make the comments
available to the public for review. The
agency also may hold public meetings
or workshops on a draft guidance
document, or present it for review to an
advisory committee or, as required or
appropriate, to a peer review :
committee;3° In some cases, the agency
may, in its discretion, seek early public
input even before it prepares the draft
of an economically significant guidance
document. For example, the agency -
could convene or participate in
meetings or workshops.

After reviewing comments on a draft,

" the agency should incorporate suggested

changes, when appropriate, into the

significant guidance document. The

agency then should publish a notice in* -

the Federal Register announcing that.
the significant guidance document is
available. The agency must post the
significant guidance document on-the
Internet and make it available in hard
copy. The agency also must prepare'a
robust response-to-comments document
and make it publicly available. Though
these procedures are similar to- APA
notice-and-comment requirements, this
Bulletin in no way alters (nor is it

29 Federal agency public Web sites must be
designed to make information and services fully
available'to individuals with disabilities. For
‘additional information, see: http://www.access-
board.gov/index.htm; see also Rehablhtatlon Act,
29°U.S.C. 701, 794, 794d.

30 See U.S. Office of Management-and Budget,

" “Final Information Quality Bulletin For Peer

Review,” 70 FR 2664 (Jan. 14, 2005).

intended to interpret) the APA
requirements for leglslatlve rules under
5 U.S.C. 553.

Prior to or upon announcmg the .
availability of the draft guidance =~
document, the agency should establish
a public docket. Public comments
submitted on an economically

‘'significant guidance document should
"be sent to the agency’s docket. The.

comments submitted should identify the -
docket number on the guidance

: document (if such a docket number -

exists), as well as the title of the
document. Comments should be -
available to the public at the docket and,
when feasible, on the Internet. Agencies *
should provide a link on their Web site
from the guidance document to the
public comments as well as the-
response to comments document.

After providing an opportunity for
comment, an agency may decide, in its

‘discretion, that it is appropriate to issue -

another draft of the significant guidance

- document. The agency may again solicit

comment by publishing a notice in the
Federal Register, posting a draft on the
Internet and making the draft available
in hard copy. The agency then would
proceed to issue a final version of the
guidance document in the manner

. described above. Copies. of the Federal

Register notices of avallablhty should = - .
be available on the agericy’s Web site: In
addition, the response-to-comments
document should address the additional

. ‘'comments received on the revised draft.

An agency head, in consultation and
concurrence with the OIRA .
Administrator, may identify a partlcular S
significant guidance document or class
of guidance documents for which the .
procedures of this Section are not
feasible and appropriate. Under §1V, the . -

-agency is not required to.seek public

comment before it implements an
economically significant guidance
document if prior public participation is :
not feasible or appropriate. It may. not be
feasible or appropriate for an agency to
seek public comment before issuing an
economically significant guidance
document if there is a public health,
safety, environmental or other
emergency requiring immediate -
issuance of the guidance document, or °

- there is a statutory requirement or court

order that requires immediate issuance.
Another type of situation is presented-
by guidance documents that, while -
important, are issued.in a routine and
frequent manner. For example, one
commenter raised concerns that the
National. Weather Service not only
frequently reports on weather and air
conditions but also gives consumers -
guidance, such as heat advisories, on
the best course of action to take in -
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severe weather condltlons Even if such
notices or advisories had an
economically significant impact,
subjecting them to the notice-and-
comment procedures of Section IV
would not be feasible or appropriate. An
agency may discuss with OMB other

" exceptions that are consistent with
‘ sectlon v(2).

Though economiically significant -

guidance documents that fall under the -

exemption in section IV(2) are not

required to undergo the full notice-and-

comment procedures, the-agency
should: (a) Publish a notice in the

. Federal Register announcing that the
guidance document is available; (b) post-

the guidance document on-the Internet
and make it available in hard copy (or
notify the public how they can review -

- the guidance document if it is not in a

format that permits such electronic

posting with reasonable efforts); and.(c)

seek public comment when it issues or

- publishes the guidance document. If the

agency receives comments on an
excepted guldance document, the
agency should review those comments
and revise the guidance document when
appropriate. However, the agency is not
required to provide post-promulgation
notice-and-comment if such procedures
are not feasible or appropriate.

F. Emergencies

In emergency situations or when an
agency is obligated by law to act more
quickly than normal review procedures

allow, the agency shall notify OIRA as
soon as possible and, to the extent

. practicable, comply with this Bulletin.

For those significant guidance
documents that are governed by a
statutory or court-imposed deadlines,
the agency shall, to the extent :
practicable, schedule its proceedings s0
as.to permlt sufficient time to comply

- with this Bulletin. -
_G.'Judicial: Bewew

This Bulletin is intended to 1mprove
the internal management of the

‘Executive Branch and is not intended

to, and does not, create any right or

. benefit, substantive or procedural,

enforceable at law or in equity,-against

. the United States, its agencies or other

entities, its officers or employees or any
other person.31

H Effective Date

- The requirements of this Bulletin
shall take effect 180 days after ]
publication in the Federal Register

31The provismns of this Bulletin, and an agency’ s

o compliance or noncompliance with the Bulletin's

requirements, are not intended to, and should not,
alter the deference that agency interpretations of
laws and regulations should appropriately be given.

" except that agencies will have 210 days

to comply with requirements for, -
significant guidance documents

promulgated on or before the date of
--publication of this Bulletin. -

. Bulletin for Agency Good Guldance

Practices

L Defmmons :

For purposes. of this Bulletm—

1. The term “*Administrator’” means
the Administrator of the Office of _
Information and Regulatory Affairs in
the Offlce of Management and Budget
(OIRA).

2. The term ““agency’ ’ has the same
mieaning it has under the Paperwork
Reduction Act, 44 U.S.C. 3502(1), other
than those considered to be

independent regulatory agencies, as.

defined in 44 U.S.C. 3502(5).
3. The term “‘guidance document”
means an agency statement of general

“applicability and future effect, other ~

than a regulatory action (as defined in -
Executive Order 12866, as further
amended, section 3(g)), that sets forth a
policy on a statutory, regulatory or

technical issue or an interpretation. ofa -
~ statutory or regulatory issue.

4.-The term “‘significant gu1dance .
document”’—

a. Means (as defined in Executlve
Order 12866, as further amended;
section 3(h)) a guidance document

anticipated to:

(i) Lead to an annual effect on the
economy of $100 million or more or
adversely affect in a material way the

economy, a sector of the economy, -

productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(ii) Create a serious 1ncon51stency or
otherwise interfere with an action taken
or planned by another agency;

(iii) Materially alter the budgetary

or loan programs or the rights and

“ obligations of recipients thereof; or

(iv) Raise novel legal or policy issues-

‘arising out of legal mandates, the

President’s priorities, or the principles
set forth in Executive Order 12866, as
further amended.. - :

b. Does not include legal adv1sory
opinions for internal Executive Branch -
use and not for release (such-as

" Department of Justice Office of Legal

Counsel opinions); briefs and other
positions taken by agencies,in -
investigations, pre-litigation, lltlgatlon

or other enforcement proceedings (nor "

does this Bulletin in any other. way
affect an agency’s authority to - -

I

‘communicate its views in court orin-

other enforcement proceedings);
speeches; editorials; media interviews;
press materials; Congressional
correspondence; guidance documents

_ that pertain to a military or foreign

affairs function of the United States ..
(other than guidance on procurement or °
the import or export of non-defense

" articles and services); grant solicitations;

. warning letters; case or investigatory -

letters responding to complaints.
involving fact-specific determinations;
purely internal agency policies; |

- guidance documents that pertain to the -
.use, operation or.control of a . .

. government facility; internal gu1dance
“documents directed solely to other -~
_-Federal agencies; and any other category

of significant guidance documents

. exempted by an agency head'in
- consultation with the OIRA

Administrator. .
5. The term * economlcally 51gn1f1cant
guidance document” means a

significant guidance document that may

- reasonably be anticipated to lead to an

annual effect on the economy of $100"-
million or more or adversely affect in'a
material way the economy or a sector of

... the economy, except that economically

“significant guidance documents do not'

" include guidance documents on Federal

“ expenditures and receipts.

6. The term “disseminated” means

: .. prepared by the agency and distributed - -
disseminated to regulated entities or the prep Y geney y "

-general public that may reasonably be

to the public or regulated entities. -

Dissemination does not include

distribution limited to government .
employees; intra- or interagencyuse or -
sharing of government information; and
responses. to requests for agency records

‘under the Freedom of Information Act,’

-the Privacy Act, the Federal Advisory

Committee Act or other similar laws.

7. The term “regulatory action” means
any substantive action by an agency
(normally published in the Federal

. Register) that promulgates or is

J

expected to lead to the promulgation of

: * a'final regulation, including notices of
impact of entitlements, grants, user fees,

inquiry, advance notices of inquiry and
notices of proposed rulemaking (see
Executive Order 12866, as further
amended, section 3). -

8. The term * regulatlon means an
agency statement of general -
applicability and future effect, Wthh
the agency intends to have the force and

" effect of law, that is designed to

- implement; interpret, or prescribe law
or policy or to describe the procedure or: -

‘practice requirements of an agency (see

Executive Order 12866, as further \
amended, section 3). N

II. Basic Agency Standards for

-Significant Guidance Documents -

1. Approval Procedures: -
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a. Each agency shall develop or have

written procedures for the approval.of *
significant guidance documents. Those - -

procedures shall ensure that the-

" issuance of srgmflcant guidance

: documents is approved by approprlate

senior agency officials.
b. Agency employees should not

- depart from significant guidance

B guidance document applles,

documents without appropriate
justification and supervrsory
concurrence,

2.-Standard Elements: Each

‘ >51gn1ﬁcant guidance document shall:

a. Include the term * guldance orits
functional equivalent; - .

b.: Identlfy the agenc(ies) or offlce(s)
issuing the document;

c: Identify the activity to which and '
the persons to whom the significant

d. Include the date of issuance; -
e. Note if it is a revision to a

~previously issued guidance document

- such as ‘“‘shall,” “must,

and, if so, 1dent1fy the document that it
re;f)laces,
Provide the title of the document

‘and any document 1dent1flcat10n :

number, if one exists;
g. Include the citation to the statutory

3 provision or regulation (in'Code of
Federal Regulations format) which it -

aplphes to or interprets; and

Not include mandatory language
" “required” or
“requirement,” unless the‘agency is

using these words to describe a statutory

~or regulatory requirement, or the_

language is addressed to agency staff
and will not foreclose agency
consideration of positions advanced by

" . affected private parties.

III. Public Access and Feedback for
Significant Guidance Documents

1. Internét Access:

a. Each agency shall maintain on its
Web site—or as a link on an agency’s
Web site to:the electronic list posted on

-a component or subagency’s Web site—

*a current list of its'significant guidance
" documents in effect. The list shall

include the name of each significant

‘guidance document, any docurment
*identification number, and issuance and

- revision’ dates. The agency shall provide

" "d link from the current list to-each

significant guidance document that is‘in
effect. New significant guidance
documents and their Web site links-
shall be added promptly to this list, no

! later than 30 days from the date of

~issuance.

b. The list shall 1dent1fy 51gn1flcant
guidance documents that have been -

- added, revised or withd_rawn in the past

year

2. Pubhc Feedback:

a. Each agency shall estabhsh and
clearly advertise on its Web site a means

for the pubhc to subrnlt comments .
electronically on significant guidance
documents, and to submit a request
electronically for issuance, ..
reconsideration, modification, or
rescission of significant guidance = .
documents. Public comments under

" these procedures are for the benefit of

the agency, and no formal response to
comments by the agency is requ1red by
this Bulletin.-

b. Each agency shall_desrgnate an
office (or offices) to receive and address
complaints by the public that the agency
is not following the procedures in this-
Bulletin or is improperly treating a

- significant guidance document as a

binding requirement. The agency shall
provide, on its Web site, the name and
contact 1nformat10n for the office(s).

IV. Notice and Public Comment for
Economically Szgmﬁcant Gui dance

Documents - -

,1, In General: Except as pI‘OVi‘ded in_ -
.. Section IV(2), when an agency prepares.

a draft of an economically significant

“guidance document, the agency shall:

a. Publish a notice in the Federal
Register announcing that the draft

- document is available;

b. Post the draft document on the

“Internet and make it publicly available

in hard copy (or notify the public how

.they can review the guidance document

if it is not in a format that permits such
electronic posting with reasonable
efforts);

¢ Invite pubhc comment on the draft :

document; and-- .
d. Prepare and post on the agency s

- Website a response—to-comments -

document. ,
2. Exemptions: An agency head in’

" consultation with the OIRA

Administrator, may ide‘nti‘fy.aparticular

‘economically significant guidance

document or category of such
documents for which the procedures of
this Section are not feasrble or..
appropriate.

V. Emergencies

In'emergency situations or when an
agency is-obligated by law to act more

- quickly than normal review procedures
_ allow, the agency shall notify OIRA as

soon as possible and, to the extent
practicable, comply with this Bulletrn
For those significant guidance '
documents that are governed by a -

" statutory or court-imposed deadline, the

agency shall, to the extent practicable,
schedule its proceedings so as to permit
sufficient time to comply with this
Bulletln :

VI. Judicial Review

This Bulletin is 1ntended to 1mprove
the internal management of the
Executive Branch and is not intended
to, and does not, create any right or
benefit, substantive or procedural, _
enforceable at law or in equity, against.
the United States, its agencies or other
entities, its officers or employees or any
other person..

VII. Effective Date

-~ The requirements of this Bulletin
shall take-effect 180 days after its

publication in the Federal Register
except that agencies will have 210 days °
to comply with requirements for
significant guidance documents
promulgated on or before the date of -

‘pubhcatlon of this Bulletm :

Dated: January 18, 2007
Steven D. Aitken, '

Acting Administrator; Offlce of Informatron
and Regulatory Affdirs.

[FR Doc. E7-1066 Filed 1-24-07; 8: 45 am]
BILLING CODE 3110-01-P

SECURITIES AND EXCHANGE

'COMMSQON

[Investment Company Act Release No.

. 27668; 812-13201]

Hercules Technology Growth Capltal
Inc.; Notice of Appllcatlon ‘

* January 19, 2007. :
- AGENCY: Securities and Exchange

Commission (the ‘Commission’). :
ACTION: Notice of'an application for_an
order under section 61(a)(3)(B) of the
Investment Company Act of 1940 (the
“Act”) . .

"SUMMARY OF APPLICATION; Appllcant

Hercules Technology Growth Capital,
Inc. (“HTGC”), requests an order

‘approving a proposal-to issue optlons to -

purchase HTGC’s common stock :
(““Common Stock”) to directors who-are

_not officers or employees of HTGC
-. - (“Eligible Directors”) pursuant to

HTGC’s 2006 Non- employee Dlrector
Plan (the “Plan”)
FILING DATES: The apphcatlon was flled
on June 21, 2005 and amended 6 on .
December 12, 2008.

Hearing or Notification of Hearmg An

" order granting the application will be

issued unless the Commission orders a :°
hearing. Interested persons may request
a hearing by writing to the

Commission’s Secretary and serving

applicant with-a copy of the request;
personally or by mail. Hearing requests

. should be received by the Commission
by 5:30 p.m. on February 13, 2007,-and



EXECUTIVE OFFICE OF THE.PRESIDENT
’OFFICE OF MANAG-EMENT_ AN‘Df-BUDGET '
' WASHINGTON, D.C. 20503 '

THE'DIREGTOR .~

 April 25,2007
M- 07-13 '

. MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES L
' '  AND INDEPENDENT REGULATORY AGENCIES o

: FROM:.‘ L "RobPortmanf

,SUBJECT: . »i o Implementatlon of Executlve Order 13422 (amendlng Executrve S
S : o Order 12866) and the OMB Bulletrn .on Good Guldance Practlces

On January 18 2007 the Presrdent 1ssued Executlve Order (EO) 13422, “Further
" Amendment to Executive Order 12866 on Regulatory Planning and Review.” On the same
day, and in connection with EO 13422, I issued an Office of Management and
Budget (OMB) Bulletm on Agency Good Guldance Practrces (Bulletln) '

~ The primary focus of EO 13422 and the Bulletin is on improving the | way the F ederal
‘ government does business with respect to guidance documents — by increasing their quality,
. transparency, accountability, and coordination. Guidance documents, used properly, can have ,'
_important benefits. These include, for example, advising and assisting individuals; small ’
* businesses and other regulated entities in their compliance with agency regulatlons Whenan -
~_agency issues a guidance document that has a significant 1mpact on society, the gu1dance
document should be subject to an appropnate level of review — by the pubhc w1th1n an agency, ,
.. and by other Federal agencres » : : '

Wrthm OMB, the Office of Informatlon and Regulatory Affa1rs (OIRA) has pnmary

T ,respons1b111ty for implementing EO 12866, as amended by EO 13422, and the Bulletm To assrst o

- your agencies in implementing EO 13422 and Bulletin, OIRA has prepared the attached .

" compliance assistance memorandum which describes what agencies should do to comply w1th
- the EO and the Bulletin. Please circulate this memorandum to the approprlate ofﬁc1als w1th1n
' your agency for 1mmed1ate attention. :

v OMB'looks forward to worklng w1th your agencres in the 1mplementat10n of EO 12866
. .as amended ‘and the Bulletln IR R e o

' Attachment




EXECUTIVE OFFICE OFVTHE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

"ADMINISTRATOR’
OFFICE OF

INFORMATION AND
REGULATORY AFFAIRS

April 25,2007

* MEMORANDUM FOR REGULATORY POLICY OFFICERS

-

T

FROM:  SusanE.Dudley =& '*
' - Administrator
Office of Information and Regulatory Affairs

. SUBJECT: Implementatlon of the OMB Bulletin on Good Guldance Practices and Execunve
5 ' Order 13422 (amending Executive Order 12866) - : ~

On January 18, 2007, the President 1ssued Executlve Ord’er (EO) 13422, “Amendment to
- Executive Order 12866 for Regulatory Planning and Review.” On that same day, the OMB
“Director issued a related document, the OMB Bulletin on Agency Good Guidance Practices (the
Bulletin). The primary focus of the Executive Order and the Bulletin is on improving the way
the Federal government does business with respect to guidance documents — by i mcreasmg their
quahty, transparency, accountablhty, and coord1nat10n

‘ ‘ S The Bulletin, Wthh OMB issued after seeking public comment on a proposed version, -
~ establishes policies and procedures for agencies to apply in their development and issuance of
- “significant” and “economically significant” guidance documents. The Bulletin will ensure that
guidance documents are of high quality, developed with appropriate agency review and public
part1c1pat10n and readily accessible by the pubhc :

~ The pnnc1pal change made by EO 13422 is that it amends EO 12866 to estabhsh a process that
- will provide an opportunity for interagency coordination and review of significant guidance -
~ documents prior to their issuance. EO 13422 also amends EO 12866 in several other ways. To -
ensure appropriate accountability, the EO modifies the procedures for an agency’s adoption of its™
annual Regulatory Plan and requires that an agency’s Regulatory Policy Officer be a Presidential
appointee. The EO also updates the Principles of Regulation in EO 12866 to reflect the ‘
~ guidance-coordination provisions that are added by EO 13422 as well as pre-existing OMB
~ guidance. Finally, the EO invites agencies to cons1der whether they would want to rely on -
“v - formal rulemakmg procedures for resolving complex determinations.

W1th1n OMB, the Office of Information and Regulatory Affairs (OIRA) has primary
responsibility for implementing EO 12866, as amended, and the Bulletin. To assist agencies in -
their implementation of the EO and Bulletin, OIRA has prepared and is now issuing this ‘
memorandum that provides answers to a number of questions. Agencies should also consult the
preamble to the Bulletin for additional 1mplementat10n assrstance



i

If your agencies have any questlons about the attached 1mplementat10n assistance, or about the
"EO or the Bulletm they may contact Margaret Malanoski at (202) 395-3122 or :

o Margaret A Malanoskl(bomb €0p.goV.

' OIRAH 100ks forward to workmg w1th your agencies in implerﬁcnting the EO and _Bulletin‘Q ]

© Attachment
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A General Information

1. When do Executlve Order 13422 and the Agency Good Guldance Practlces
Bulletln take effect? : .

‘ Executlve Order 13422 (Executlve Order) became effectlve when it was 31gned by the
Pres1dent on January- 18 2007 '

The requirements of the Agency Good Guidance Practices Bulletin (Bulletin) will take
effect on July 24, 2007. However, for significant guidance documents promulgated prior

- to-January 25, 2007, agencies have until August 23, 2007 to comply with-the -
requirements of Section III of the Bulletin. For documents promulgated after J anuary 25,
2007, agencies should comply with the requirements of Section III of the Bulletin by July
24,2007 or within th1rty (30) days of issuance of the guldance document, whlchever is

- later.

Agencies are encouraged to comply with the provisions of the Bulletin sooner if possible.
2. ‘What agencies are covered by the Executive Order and the Bulletin?

- The Executive Order and the Bulletin as a whole apply to all Federal agencies, except for

- the independent regulatory agencies as defined in 44 U.S.C. § 3502. (Sec. 3(b) of the
Executive Order). The scope of agencies covered by the Bulletin and the Executive

- Order does not drffer from the scope of agencies covered by Executive Order 12866.

‘The independent regulatory agencies are included in provisions concerning the “Unified
Regulatory Agenda” (Sec. 4(b) of the Executive Order) and “The Regulatory Plan” (Sec.

- 4(c) of the Executive Order) and they must comply with the new requirements for the’
“Unified Regulatory Agenda” (Sec. 4(b) of the Executive Order) contained in the
Executive Order. - As OMB requested in 1993 fo_lloWing the issuance of Executive Order
12866, the independent agencies are requested on a voluntary basis to adhere to the
provisions of the Executive Order that may be pertinent to their activities.

B. Guidance Questlons - Apphcable to Both the Bulletm and the Executlve Order

S 3 What types of guldance documents are covered by the Bulletin and by the
Executlve Order? r , : :

Both the Executive Order and the Bulletin define “guidance documents” as“‘an agency
statement of general applicability and future effect, other than a regulatory action, that
sets forth a policy on a statutory, regulatory, or techmcal issue or an 1nterpretat10n of a.

L statutory or regulatory issue.’



- vThe deﬁmtlon 18 not hm1ted to wntten gu1dance materlals 1t encompasses all gurdance :

~ ‘materials regardless of format, including guidance offered through video, audio tapes, -
“interactive web-based software, or other innovative formats. Guidance documents may

- be currently referred to by a variety of names, such as interpretive memoranda, polrcy

- statements guldances manuals, cuculars memoranda bulletms or adv1sor1es

4. What types of guldance documents are not covered by the Bulletin and by the

' Executive Order? . ‘ T , -

Guidance documents that are not significant are not covered by the Bulletin or the
Executive Order.. Further, Section 1(4) of the Bulletin clarifies what is not a significant
-.guidance document. ' '

s What isa “srgmficant” guldance document" '

Both the Bulletin (Sec. I(4)) and the Executive Order (Sec 3(h)) deﬁne a 51gn1ﬁcant

~ guidance document as a guidancedocument dlssemrnated to regulated entities or the:
, general public that may reasonably be ant1c1pated to:

" (1) lead to an annual effect of $100 million or more or adversely affect ina
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, public health or safety, or State, local or

~ tribal governments or communities; :

" (2) create a serious inconsistency or otherw1se 1nterfere w1th an action taken or-

. - -planned by another agency; ‘ _

' (3) materially alter the budgetary impacts of entitlements, grants user fees or loan ‘
programs or the rights or obhgatrons of recipients thereof; or
(4) raise novel legal or policy issues arising out of legal mandates, the President’s
priorities, or the principles set forth in this Executive order.

T

N

OIRA will work with agencies in applying the deﬁnltlon of “s1gn1ﬁcant guldance” to the
agency’s gurdance documents.

6. What is an “economlcally significant” guldance document and how is it related
‘toa “sngmficant” guldance document"
;The Bulletin deﬁnes an “economically significant guidance document” as a “significant
guidance document that may reasonably be anticipated to lead to an annual effect on the
economy of $100 million or more or adversely affect in a material way the economy or a
- sector of the economy, except that economically significant documents do not include
guidance documents on Federal expenditures and receipts.” Therefore, economically
significant guidance documents are a subset of significant guidance documents..
The Executive Order does not define “eéconomically significant” guidance documents nor. -
~ does it impose a separate process for “economically significant” guidance documents. '
" Therefore, guidance documents that meet the definition of ¢ economrcally s1gn1ﬁcant in-



(

‘the Bulletin will be a “signiiﬁ_cant” guidance document for the purposes of the Executive ‘

Order.

¢

v If agency staff are uncertain about whether a guldance document should be clas51f1ed as
' economrcally 51gn1ﬁcant they may contact OIRA for as51stance

- 7 Does either the Executive Order or the Bulletin require agencies to prepare a -

benefit-cost analysis for guldance documents as agencnes are requlred to do for ) ‘
_ regulatlons" - ‘

No. The amendments to Executlve Order 12866 did not alter the Section 6 requlrements
~for analys1s of regulations — specifically Sec. 6 (a)(3)(B)-(C) - to include guidance -
~documents. . The requirements for 31gn1ﬁcant guidance documents (Sec. 9 of the
' jExecutlve Order) do not 1mpose similar analytrcal requrrements _ L

'In determ1mng whether a gurdance document is econommally significant, agencies are

not expected to complete a benefit-cost analysis or to do more than they currently do
when they make preliminary recommendations to OIRA about the designation of O
regulations under Executive Order 12866. Rather, we expect agencies to use common— '

" sense principles and readily available facts and assumptrons in making their evaluatron of

whether a guidance document is reasonably likely to have an impact of $100 million or - :
more annually. We recommend that the agency as part of its determination, consider
both the expected adoption rate of guidance, in whole or in part, and the potent1a1 beneﬁts-

‘that would occur with such adoption.  If information to make reasonable assumptions is"
" not available, we suggest that the agency con31der the effect of the guldance as if it were

adopted w1dely by all affected pames

'C Guidance Questlons - Appllcable to Requlrements speclfic to the Bulletm o -

8 Under the Bulletm, what are the requlrements for the content of “sngnlﬁcant” L
guidance documents"

The Bulletm requires that significant guidance documents: (i) include the term - .
gu1dance or its functional equivalent; (ii) identify the agenc(ies) or office(s) issuing the

document; (iii) identify the activity to which and the persons to whom the document

applies; (iv) include the date of issuance; (v) note if it is a revision to a previously i 1ssued _

- guidance document and, if so, identify the guidance that it revises or replaces;.(vi) . .
~ provide the title of the guidance and any document identification number, if one exists;

and (vii) include the citation to the statutory provision or regulation (in Code of Federal

e Regulatlons format) which it applies to or 1nterprets

-



-9, Under the Bulletm, what 1nformatlon are agencles requlred to post on thelr Web

sites?

- The Bulletin requires each agency to maintain a current electronic list of all ‘signi'ﬁcant”

guldance documents in effect on its Web'site — or as a link on an agency’s Web site to the

v - -~electronic list posted on a component or subagency’s Web site. The agency must provide
- .a’link from the current l1st to each s1gn1ﬁcant gu1dance document that is in effect ’

" The agency list of s1gn1ﬁcant gu1dance documents must 1nclude the name of the
- 51gn1ﬁcant guidance document, any document identification number, and issuance and
. revision dates and must identify significant guldance documents that have been added,
-revised or withdrawn in the past year. New significant guidance documents and their - "
- links should be added to this list within 30 days from the date of their i 1ssuance but
: 1deally as soon as p0531b1e (Sec III(l) of the Bulletm)

"The lists should be maintained in a manner con51stent w1th OMB pohcles for agency
_public Web sites and information dissemination. As agencies develop or revise
significant guidance documents, they should organize and catalogue their s1gn1ﬁcant o
_ guidance documents to ensure users can easily browse, search for, and retrievé 51gn1ﬁcant_ S
- guidance documents on agency Web sites. To further assist users in understanding - ‘
‘agency guldance documents and the relatxonsh1p of the guidance documents to-current or L

proposed Federal regulations, agencies should also lmk the1r s1gmﬁcant guldance el

-"_-document 11sts to Regulatlons gov e o ‘

The agency must also prov1de, on its Web site; the name and contact information for the
office or offices designated by the agency to receive and address complaints by the public
that the agency is not following the procedures in the Bulletin or is impropefly treatinga -
significant gu1dance document as a binding requirement. (Sec. IT1(2)(b) of the Bulletin).

- The agency’s Reguilatory Policy Officer should ensure that these individuals respond
L ,promptly and appropnately to any such complamts :

- 10. Can a subcomponent of an agency establish a separate Web snte llstmg guldance |

documents and/or designate more than one office to receive and address
complalnts from the pubhc on the guldance documents"

The Bulletm allows for an electronic hst of S1gn1ﬁcant gu1dance documents to be posted
- on a component or subagency Web site as long as the agency maintains a link to this list

on its Web site. In this case, both the component or subagency Web site and the agency

- Web site must be maintained in a manner consistent with OMB pol1c1es for publlc Web
, s1tes and information d1ssem1nat1on -

- The Bulletin requ1res the agency to des1gnate an ofﬁce (or ofﬁces) to receive and address

: complamts by the public that the agency is not following the procedures in the Bulletin or :

~ is improperly treating a guidance document as a binding requirement. Accordmgly, the '
Bulletin permits an agency to establish one or more such offices, at its discretion. The

agency shall pr0V1de the name and contact 1nformat1on for the ofﬁce(s) on its Web sne

)



11. What 'requirements does the Bulletin establish -- for public comments and for
Agency responses to those comments --for “economlcally s1gmﬁcant” guidance
documents" :

"~ When the agency pfepares a draft of an economicafly' significant guidance document, the

-~ agency must publish a notice in the Federal Register announcing that the draft guidance -

document is available for comment and otherwise make it publicly available (e.g., by

‘maintaining a hard copy, posting the draft on its Web site and ensuring that persons with - )

disabilities can reasonably access and comment on the guidance). The Federal Register
notice should explain how to submit comments and establish a period of time for the
receipt of comments. Prior to or upon announcing availability of the draft guidance -
document, the agency should establish a public docket. Agencies should provide a link
on their Web site from the guidance document to the public comments. In response to
comments received on economically significant guidance documents, the agency- also
must prepare a response-to-comments document and make it publicly available in hard
copy and on its Web site. (Sec..IV of the Bulletin). Further, in their requests for public

- comment, agencies should state that the guidance document does not have the force and
effect of law.

12. What requirements does the Bulletin establish - for public comments and for
- Agency responses to those comments -- for “significant” guidance documents?

The Bulletin does not require agencies to publish draft significant guidance documents -

. for public comment prior to final issuance. However, each agency should have adequate

procedures for handling public comments on significant guidance documents after they -
are published. Each agency must establish and clearly advertise on its Web site a means
for the public to submit comments electronically and to provide a way for the public to
request electronically that significant guidance documents be issued, recon51dered
modified or rescinded. However, unlike for economlcally significant guidance

- documents, the agency is not required to prepare a formal response-to-comments
document (Sec IT1I(2)(a) of the Bulletin).

; The agency should provide, to the extent appropriate and feasible, a Web site link from
the significant guidance document to the public comments filed on it. While agencies.
must comply with the Federal Records Act, agenciés are not required to display public
 comments on their Web sites indefinitely. - Accordingly, it would be appropriate for
agencies to develop procedures for posting and maintaining the comments on the
agency’s Web site for a specified and reasonable period of time so as to enable interested
members of the public to view the comments(and perhaps to offer their own comments
“in reply), and then to withdraw the comments from the Web site.

- Should an agency determine that publishing a draft for public comment would be
beneficial, they should provide a link from the significant. guidance document to the
pubhc comments filed on it. ‘



‘ " 13. Should agencies use Regulatlons gov to process public comments for guldance
. documents? -

Yes Agencies must use Regulations g0V to process public comments for economically

s1gn1ﬁcant guidance documents. Regulations.gov may also be used to process -

* public comments for 51gn1ﬁcant guidance documents. If your agency has not yet ,
~ migrated to Regulations gov, your agency can utilize existing processmg capabilities.

Your agency’s Chief Information Ofﬁcer can assist in scheduling and obtaining this

service.

14 Under the Bulletin, what should an agency do lf 1t beheves that it would not be
feasible or approprlate for the agency to provide the public with advance notice'
of, and an opportunity to comment on, an economically significant guldance B
: document before the agency 1ssues the guidance in final form? o

'An agency head or the Regulatory Policy Officer, in consultation with the OIRA - -
Administrator, may identify a particular economically significant guidance document or
class of economically significant guidance documents for which the procedures of -
Section IV of the Bulletin are not feasible and appropriate. In these circumstances, the
agency should nonetheless: (a) publish a notice in the Federal Register announcing that

. the guidance document is available; (b) post the guidance document on its Web site and
make it available in hard copy (or notify the public how they can review the guidance

, document if it is not in a format that permits such electronic posting with reasonable o
. efforts); and (c) seek ‘public comment when it issues or publishes the guidance document.

’ If the agency receives comments on an excepted guidance document, the agency should

review those comments and revise the guidance document as appropriate

15 Under the Bulletin, what should an agency do 1f it needs to issue a s1gn1ﬁcant
~ guidance document to address an emergency 51tuat10n" ' :

. The Bulletin expressly prov1des for emergency situations or- when an agency is obligated
by law to act more quickly than would occur under niormal review procedures. In those
- cases, the agency shall notify OIRA as soon as possible and, to the extent practicable ,
comply with the Bulletin. (See also the question in D(22) below concerning how the -
agency should proceed under the Executive Order when issuing. guidance to address an -
emergency 31tuation ) -

16. What are the timelines for meetlng the requirements of the Bulletln"

. No later than July 24, 2007 agen01es must:

e Have developed procedures for the-approval of signiﬁcant guidance documents.
' Those procedures should ensure that the issuance of a significant guidance
document is approved by appropriate senior agency ofﬁc1als (Sec. II(l) ofthe -

Bulletin); . : -

/-
i
o~



e ,Comply w1th the standards for guldance documents contamed in Sectlon II(2) of -
the Bulletin; : :
¢ Provide for public comment on new economlcally srgmﬁcant guldance documents
* and otherwise meet the requirements of Section IV of the Bulletin. - '
e In accordance with Section III(1) of the Bulletin, provide on their Web 31tes a l1st a
’ of significant guidance documents promulgated after January 25, 2007.
e Advertise on the Web site a means for pubhc feedback (Sec III(2)(a) of the
~ Bulletin); and B -
* Designate an office (or ofﬁces) to receive and ‘address complalnts by the pubhc
" The designated office should be clearly identified on the agency Web site, along
~ with the contact information for the office. (Sec III(2)(b) of the Bulletm)

No later than August 23 2007 agenc1es must:

e Provrde a list of s1gn1ﬁcant guldance documents currently in effect and ,

. promulgated on or before January 25, 2007 on their agency Web sitein -
accofdance with Section ITI(1) of the Bulletin (and new srgnlﬁcant guldance
documents and their Web site links shall be. added promptly to this list, no later
‘than 30 days from the date of issuance); and : »

- e Identify (and update at the beginning of each calendar year) s1gn1ﬁcant guldance -

"~ documents on the list that have been added, revised, or withdrawn W1th1n the past s

year, in accordance w1th Sec. III(l)(b) of the Bulletm L o

We encourage the agen01es to 1mplement the requ1rements of the Bulletln sooner 1f
~ practicable.

D. Guldance Questlons - Appllcable to Requlrements specnfic to the Executlve .

‘Order

)

: 17 Under the Executive Order, what i is an agency required to do when it wants to

issue a “sngmficant” guldance document"

- Before an agency»promulgates a srgnrﬁcant gurdance document, the agency must:

(1) Provide to OIRA advance notification of any signiﬁcant ‘guidancef

- documents; and '

(2) Upon the Admrnlstrator ] request prov1de to OIRA the content of the draft
guidance, together with a brief explanation of the need for the guidance .
document and how it will meet that need

- : - Within ten (10) days of prov1d1ng such notice to OIRA OIRA will not1fy the agency 1f

additional consultation will be required before 1ssu1ng the guldance (Sec 9 of the ’

/_ Executlve Order) .

The Executive Order assrgns respons1b111ty for ensurmg comphance w1th these
requlrements to the Regulatory Pohcy Officer.



: 18 Under the Executive Order, how should an agency provrde advance notlﬁcatlon
to OIRA ofa 51gn1ﬁcant guldance document? : :

"';As a general rule, no less than 10 days prlor to intended dlssemmatlon ofa 51gn1ﬁcant

L guidance document, including draft documents that an agency may disseminate for pubhc o
©"  comment, the appropriate personnel at the agency should work with the OIRA desk

* - officer who handles review of that agency’s rules pursuant to Executive Order 12866. At
‘a minimum, for each 51gn1ﬁcant guidance document the agency should prov1de the
. followmg \information to OIRA: - ‘

° DEPARTMENT/Subcomponent

o Title; -

e Planned Publication Date; :

e Name and Telephone number of the agency official who can answer detarled

~ questions about the guidance document and; : v

o A brief description of what the agency is intending to do and why, issues

- associated with the guidance, time pressures, and why the action is important.
[If the agency received comment on a draft guidance document, include a brief -
statement of the nature and extent of public comment and the nature and extent
of changes made in response. to the pubhc comment. :

Lengthy or detailed descnptlons of the issues listed above are not necessary Based on :
these descriptions, OIRA will determme whether the agency s should submit the content of
~ the draft guidance. : :

Please note that these summaries are. requlred only for “31gmﬁcant” guldance documents :
Wthh 1ncludes econonucally significant” guldance documents. - : :
‘An agency should: prov1de this information to OIRA using the same process that the
agency uses to request significance determmatlons for regulatlons

19. What is the next step when the OIRA Admlnlstrator determines that addltlonal
3 consultatlon under the Executlve Order is warranted" : :

If the Adm1n1strator determmes that additional consultatxon is-warranted, OIRA will
review the guidance to ensure that it is consistent with the philosophy and principles. of

- Executive Order 12866, as amended, and will also coordinate review among appropriate

Executive branch departments and agencies. Addltlonally, OIRA will discuss with the -
agency its compliance with the requirements in the Bulletin that apply to “significant”

~ and/or “economically significant” guidance documents. OIRA will remain in close

. consultatlon with the agency until the review is completed and will conduct the review in
as expedlted a manner as is p0551b1e 'OIRA will complete its consultative process within \
‘30 days or, at that time, advise the agency when consultatlon will be complete:



- 20. How w1ll the OIRA Admlnlstrator determlne which srgnlﬁcant guldance |
documents are exempt from review under the Executlve Order" N

" The Executlve Order glves the OIRA Adrmmstrator the authorlty to exempt any category .
of agency guidance documents from centralized review. If an agency wishes to request

“an exemptlon it should make such a request to the Administrator who will consider the
request n consultatlon with the agency. .

21. What i is the time period for consultation wrth OIRA on srgnlﬁcant guldance o
documents under the Executlve Order" :

- The Executrve Order does not spe01fy a time period for review of signiﬁCant guldance

- documents. However, as noted above, OIRA will remain in close consultatlon with the .

agency until:the review is completed and will conduct the review in as expedited a -
- manner as is poss1ble OIRA will complete its consultative process within 30 days or, at
that time, adv1se the agency when consultation w111 be. complete

22. What should an agency do, und_er the Executive Order, if the agency needs"to |
‘ issue a significant guidance document to address--an emergency situation"

- If an agency needs to issue a s1gn1ﬁcant guldance document to address an emergency
“situation, the agency should notify OIRA as soon as possible. After the emergency has
‘been addressed, OIRA and the agency will consult on whether further review, 1nc1ud1ng
mteragency review, is warranted under the Executrve Order..

23. How were the Regulatory Prlnclples of Executive Order 12866 amended to apply Lt
; ‘to guidance documents" ' : :

: The Executive Order amends the Principles of Regulation (Sec. (1)(b) of the Executive
" Order) to ensure gurdance documents are consistent with the philosophy of Executive
*_ Order 12866. Four of the principles are revised to clarify that they apply to guldance o

Spe01ﬂcally, the pr1n01ples as amended, state [changes in‘italics]: B
3 ’ : S )
- o‘ Each agency shall base its decisions on'the best reasonably obtainabl'e scientific,

' technical, economic, and other information concerning the need for, and ,
consequences of the intended regulatlon or guzdance document (Sec (1)(b)(7) -
of the Executive Order);

e Each agency shall avoid regulations o7 guzdance documents that are”
‘inconsistent, incompatible, or duplicative with its other regulatlons or o

_ ‘guidance documents or those of other Federal agencies (Sec (1)(b)(10) of the -
- Executive Order); ‘ :



. Each agency shall ta1lor its regulatlons and guidance documents to 1mpose the
* least burden on society, including individuals, businesses of differing sizes,

- and other entities (including small communities and governmental entities),
consistent with obtaining regulatory ObjeCtIVCS taking into account, among,
other things, and to the extent practicable, the cost of cumulat1ve regulatlons
‘(Sec. (1)(b)(11) of the Executive Order); and C » »

e Each agency shall draft its regulations and guidance documents to be 31mple ,
. and easy to understand with the goal of minimizing the potential for ,
uncertainty and lmgat1on arlsmg from such uncertainty (Sec. (l)(b)(12) of the
Executive Order). .
: )
E. Non- Guldance provrsrons in Executive Order 13422

24. When does an agency head need to desrgnate 1ts Regulatory Pollcy Ofﬂcer"

Under the Order, each agency head was required to desrgnate the agency’s Regulatory
Policy Officer no later than March 19, 2007. If your agency has not done so, please
notify Margaret Malanoski at (202) 395-3122 or mmalanos@omb.eop.gov of this.
designation immediately. Further, the agency head must annually update OMB on the
status of this designation.

‘ Independent agencies are encouraged to appoint a Regulatory Policyb Ofﬁcer.-“ -

25. What changes does the Executive Order make to the appomtment of the
Regulatory Policy Officer? '

: The Order requires the Regulatory Policy Officer to be one of the agency’s Presidential -
appomtees (Sec.6(a)(2) of the Executive Order) For many agencies, this will not be a
~change, because their Regulatory Policy Officers have already been Presidential
appomtees These Presidential appointees. will report to the heads of their agencies 1n
carrying out their role as the agency’s Regulatory Policy Officer, as they do when
carrying out their other respons1b1ht1es and as the Regulatory Pol1cy Officers have . '
prev1ously done. d i

26. Can the agency head designate as the Regulatory Policy Ofﬁcer an agency
~‘employee who serves in a position for whlch the agency head (not the Presrdent)
- is'the appomtlng official?

- No.- The agency head may designate the agency's Regulatory Policy Officer from among’ -
those agency positions whose appointment is.vested by law in the President. Such

"political appointees” as Schedule C and non-career SES employees are appointed by the
agency head, not by the President, and thus they may not be designated as the agency s
Regulatory Policy Officer. .

10



27 If there is a vacancy in the Presrdentlally-appomted position that the agency -

' head has designated as the Regulatory. Policy Officer, may the person who is =~

: servrng in an- “actmg” capacrty in that posntlon be- the Regulatory Pohcy Officer" &

i Yes [Ifa person who is not a Pre51dent1al appomtee is servmg in the actmg capacrty ina.
- position that is Pres1dent1ally appomted (PA), the amended Executive Order does not -
Jrequ1re an agency head to designate another official to serve as the Regulatory Pohcy
~Officer when a vacancy exists in the PA position that is designated as the Regulatory

" Policy Officer. Such a requ1rement to change the desrgnatron would be disruptive of

TR 'agency operatrons

- 28 Are 1ndependent regulatory agencres requlred to desrgnate a Presrdentlal
appomtee as a Regulatory Pollcy Officer"

B No Independent regulatory agencres are not subject to the requrrement in Sectlon 6(a)(2) :

| - of the Executive Order regarding the designation of Regulatory Policy Officers.
" 'Howevet, the heads of independent regulatory agencies may decide to designate a - i
Regulatory Pohcy Officer in order to meet the requirements for, the Regulatory Plan (Sec ol

" : _»4(c) of the Executive Order) We encourage 1ndependent agenc1es to do so.-

7 29. Will the Regulatory Policy Officers continue’ to report to their agency heads, as
' they dld under Executlve Order 12866 prior to its recent amendment"

- Yes. The deletion of the "report to the agency head" ilanguage by the recent Executive.
Order does not change the fact that the Regulatory Policy Officer reports to the agency v
- head. As before, the agency head continues to be the official who de51gnates the agency's -
- Regulatory Policy Officer. The Regulatory Pohcy Officer will continue to report to the ‘
." - agency head in performrng that role as well as in performrng his or her other

) :_,respon51b111t1es

_ -30 Does the agency need to establish a Regulatory Pohcy Office, in addltlon to the L
“agency head desrgnatmg a Regulatory Policy Officer" . :

‘ ,No ‘The reference in Executwe Order 13442to a Regulatory Pohcy "Ofﬁce" was a

d 'typographlcal error Thrs isin fact another reference to the Regulatory Pohcy Ofﬁcer

: ‘31 What changes does the Executlve Order make to the respons1b1ht1es of the b
Regulatory Policy Officer? v

F Under the"iExecutiVe Order, the Regulatory ’Polic”y‘Ofﬁcer muSt:
Personally authonze the commencement of rulemakings and the mclusron of -

- _rulemakings on the Regulatory Plan, unless they are otherwise authonzed by
the head of the agency (Sec. 4(c) of the Executlve Order) and

1



- e Ensure that the agency provides OIRA with advance notification of and an
opportunity to review any significant guidance documents prior to their
promulgation. (Sec. 9 of the Executive Order). ’

~ Of course, it is assumed that these requlrements will be implemented in a way that
complies with all apphcable laws.

- 32. When does a rulemaking “commence” for the purpose of meeting the new
requirement for the Regulatory Policy Officer's (or the agency head's)
- authorization of the agency's "commencement of a rulemaking"?

) Tlle point at which a rulemaking‘eomrneneeé may vary from one agency to the next, o
depending on each agency's procedures and practices, and may vary from rulemaking to

rulemaking. As a general matter, a rulemaking commences when the agency has decided,

as an institutional matter that it will engage in a rulemaking. At the latest, the rulemaking
w111 commence when the rulemaking receives a Regulation Identification Number (RIN)

33. What are the new requlrements for the Regulatory Plan?

Asnoted above, the Executrve Order requires the Regulato_ry Policy Ofﬁcer (or the head
of the agency) personally to authorize the commencement of rulemakings and the
inclusion of rulemakings on the Regulatory Plan. - ’

. As has always been the case under Executive Order 12866, regulations identified in Part
. II'of the Plan should, to the extent possible, include preliminary estimates of the
: antlclpated costs and benefits of each rule. The change made by Executive Order 13422
- is that each agency providing such estimates must sum-up these individual rule-by-rule

- estimates into a combined aggregate estimate of the costs and benefits of all its-

regulations planned for each calendar year or thereafter. (Sec. 4(c) of the Executive -

- Order). The summation methodology should be internally consistent and transparent.
- The aggregate figures should be provided in‘a manner that allows for the pubhc to easily

. understand the overall impact of the planned regulatory actions.

In summarlzrng the legal basis for each action, agencies must provide a specific citation
for the statute, order, or other legal authority for each planned regulation. In particular,
- with regard to legal deadlines for completion of rulemakings, it will be necessary for

- agencies to provide full and specific information sufficient to identify in detail the source

- of any deadline requirements.

34. Do the revisions to the Principles of Regulatlon, specifically those in Sectlon
l(b)(l) related to “market failure,” require agencies to provide more or different
" information to OIRA when submitting a regulatlon for review?

The Executlve Order clarifies in the Pnncrples of Regulat1on (Sec. l(b)(l) of the -
Executive Order) that:- “Each agency shall identify in writing the specific market failure
(such as externalities, market power, lack of information) or other specific problem that it

o

12



intends to address (including, where 'app'licable, the failures of public institutions) that -
- warrant new agency action, as well as assess the significance of that problem.”

~ This is not a substantive change to the Regulatory Principles of Executive Order 12866.
Rather, this change makes clear that agencies must state “in writing” the problem the ,
regulation seeks to address. Many agencies already provrde this information in the1r S
'"preambles and, for those agencres this should not represent any change. o

Please note that the revision to the prrnc1ple does not prescnbe or limit the agencies’
* written rationale exclusively to “market failure, though that issue should be addressed
- where it is applicable. The language from the principle explicitly recognizes that there ~
- may be other “specific problems that [an agency] intends to address. ..that warrant new

~ . agency action.” In addition, the language that expressly directs Federal agencies to

promulgate . such regulations as are required by law, [or] are necessary to interpret

“the law” has not been amended and so it continues to apply. Agencies should continue to . .

set forth the appropriate basis for any proposed regulatory action.

" 35 Does the Executlve Order requlre an agency to consrder the use of formal
_rulemaking? : :

. No. The Executlve Order instead remmds agencres that they may, in consultatron w1th
OIRA, consider whether to use formal rulemaking procedures under the Administrative
Procedure Act (APA) for the resolution of complex determinations.” This is a reminder to ,

"agencies of an authority that they have long had, and that remains available to them,
under the APA. Some agencies have utilized this authority and may want to consider
oo domg so in the future, and other agenc1es may 1dent1fy srtuat1ons in whrch it could be .

' beneﬁcral ; :

: Further Ques’tions

With whom should agency staff consult about questlons concermng ‘the Executlve :
Order and the Bulletm" : '

: »*If your staff has questrons concemmg the Executwe Order or the Bulletrn please contact
Margaret Malanosk1 in OIRA ((202) 395-3122 and mmalanos@omb €op. gov )

13
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SUMMARY: The Confidential Information

Protection and, Statistical Efficiency Act

of 2002 (CIPSEA) can provide strong

- confidentiality protections for statistical

. information collections, such as surveys
and censuses, as well as for other
statistical activities, such as data
analysis, modeling, and sample design,
-that are sponsored or conducted by
Federal agencies. The Office of
Management and Budget (OMB) is
issuing Implementation Guidance for

"Title V of the E-Government Act, the

“Confidential Information Protection and

- Statistical Efficiency Act of 2002 (Pub.

-. L. 107-347). The purpose of the CIPSEA
implementation guidance is to- inform
agencies about the requirements for
using CIPSEA and to clarify the

" circumstances under which CIPSEA can

- be used. :

Authority: 31 U.S.C. 1104(d) 44 US.C.

'3504 (specifically (a)(1)(B)(iii) and (v), (e)(1),
~(3)-and (5), and (g)(1)); Pub. L. 107-347 :

" . section 503(a), 44 U.S.C. 3501 note.

FOR FURTHER INFORMATION CONTACT:
Brian Harris-Kojetin, Ph.D., Statistical
and Science Policy Office, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
‘NEOB, Room 10201,.725 17th Street,
NW., Washington, DC 20503.
Telephone: 202-395-3093.

‘ . SUPPLEMENTARY INFORMATION:

A. Background

Statistics collected and pubhshed by
.-the Federal Government constitute a-
 significant portion of the available

-information about the United States’
~ economy, population, natural resources,
-~ environment, and public and private
institutions. There are more than 70
Federal agencies or organizational units
‘that carry out statistical activities as
their principal mission orin *
" conjunction with other program
missions, such as providing services or
enforcing regulations. In addition to
these 70 agencies,-many other Federal -
agencies or units may, collect statistical

information to use for spemflc program -

-needs.

Prior to the enactment of CIPSEA a
patchwork of legislative protections
- governed the confidentiality of data

buttress confidentiality pledges; the

agencies had strong statutory authority
to protect the confidentiality of the data
they gathered for statistical purposes,
while other agencies had weak orno
legislative authority to protect
confidentiality. In addition, the ability
of the designated statistical agenci€s to
share information to improve the

cefficiency of the Federal statistical

system was limited by statutory
constraints affecting those agencies.

By establishing a uniform policy for
all Federal statistical collections, this
law will reduce public confusion,

-uncertainty, and concern about the

treatment of confidential statistical
information by different Federal

agencies. By establishing consistent
rational principles and processes to

guidance that implements the law will
harmonize confidentiality claims and

set minimum standards for safeguarding
confidential statistical information.

Such consistent protection of
confidential statistical information will,
in turn, reduce the perceived risks of

- more efficient working relationships

among statistical agencies, relationships
that can reduce both the cost and
reporting burden imposed by statistical
programs. .

B. Development and Review

In 2003, OMB and the other members
of the Interagency Council on Statistical

" Policy (ICSP) formed an interagency -

group to discuss issues that OMB and
the agencies anticipated would arise in
the implementation of CIPSEA.. OMB
was particularly interested in
understanding the questions and
concerns that these statistical agencies
had about the new law and how it
would affect their activities. OMB also
sought to mcorporate the best practices
of these agencies for handling
confidertial statistical information.

- An initial draft of this implementation
guidance was reviewed by the ICSP.
members, and OMB revised the draft
guidance inresponse to the comments
that we received. Based on theuse of -
the law by agencies over the past three

-years, OMB has also addressed in the

guidance specific issues that have .

. arisen, such as nonstatistical agencies’
use of CIPSEA.

C. Summary of and Response to
Comments Received in Response to the
October 16, 2006 Federal Reglster .
Notice

OMB issued proposed
Implementation Guidance for Title V of
the E-Government Act, Confidential

Information Protection and Statistical

60,772-60,773). Five public comments
were received in response to OMB’s’

request. OMB reviewed the public "

comments on the guidance and made -
some modifications-in response to the :
comments. The complete text of the -
public comments and this document are
available on the OMB Web site at http://-
www.whitehouse. gov/omb/mforeg/
statpolicy. html.

General Comments’

- One commenter expressed support for
the guidance and stated that “the
proposed guidelines establish principles
and policies that will protect the .
confidentiality of the data provided by
responderits to federal statistical
surveys” and noted that the guidance

~ provides ‘‘reasonable approaches to

protecting confidentiality, and thereby
will reduce the costs and reporting
burdens imposed by statistical
programs.” The commenter also noted
that it was, “especially useful to see
guidelines for statistical agency S
interactions with outside analysts (e. 8
contractors) authorized to see the
confldentlal data.”

L. Introductlon :

- Identlflablhty ’ B

One commenter believed the
disciission of the identifiability of
personal information in the proposed

.guidance was insufficient. Although the

commenter noted the technical
references to Statistical Policy Worklng

_‘Paper #221 and to the Federal
. Committee on Statistical Methodology’s

Confidentiality and Data Access

- Committee’s. disclosure review

checklist,2'she asked for “more specific
guidance about the meaning of the terms -
reasonably mferred and direct or’
indirect means” [emphasis in original]
and “how thé CIPSEA standard
specifically relates to the HIPAA
standards of no reasonable basis to.
believe and risk is very small [emphasis
in original] *. * *“‘whether a risk
assessment is required, how to conduct
that risk assessment, what-data sources
(public and private) must be considered
in assessing identifiability” as well as
how much effort and:cost are:
reasonable. . . v
In-response to this comment, OMB
has included a definition of “personally
identifiable information” in footnote 21
and provided an example of indirect
identification in footnote 23, as follows:

1 Available at http://www.fcsm. gov/reports/
ZAvailable at http://www.fcsm.gov/committees/

‘cdac/cdac: htm]

[
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21“personally identifiable information”
-refers to.information which can be used to
‘distinguish or trace an individual’s identity,
~ such as his or her name, social security -
‘nutnber, biometric records, etc., alone, or
" when combined with other personal or
-identifying information that is linked or
linkable to-a specific individual, such as date
and place of birth, mother’s maiden name,
etc. i
23Indirect identification refers to using
information in conjunction with other data

" elements to reasonably infer the identity of

- arespondent. For example, data elements
* 'such as a combination of gender, race, date
of birth, geographic indicators; or other
descriptors may be-used to identify an
individual respondent.

However, it is beyond the scope of .-
this implementation guidance to
provide lists of other data sources that
could be used to reidentify respondents
. or specific risk assessment techniques

agencies must employ. As the
commenter noted, OMB does provide
-references to more technical resources
that address these issues, such as
Statistical Policy Working Paper #22,
~and a citation to the HIPAA privacy rule
“has been added. Federal statistical
agencies are in the best position to know
about the sensitivity of their :
confldentral statistical information and
to take'appropriate steps to assess and
mitigate the risks of reidentification.
Because this area is a “moving target,”

as the commenter noted, OMB, through
its Federal Committee on Statistical -
Methodology, sponsors the .
Confidentiality and Data Access
.+ Committee, which facilitates the sharmg
and adoption of best practices and latest
techniques in disclosure avoidance
across Federal agencies.

Relation of CIPSEA to Other Laws,

One commenter noted that

- “‘subsection (b) of the Privacy Act of

* 1974 authorizes numerous disclosures,
many of which are inappropriate for
CIPSEA: records. For,example,
disclosures for.law enforcement
purposes’’ as well as many routine uses.
The commenter asked OMB to
“‘elaborate on the intersection between
CIPSEA and the Privacy Act of 1974.”

- 'As'OMB has noted in the guldance

_agencies are responsible for ensuring
that information protected under
.CIPSEA is used exclusively for
statistical purposes. OMB recognizes
‘that the Privacy Act does permit routine
uses that are nonstatistical; these uses
are not permitted for CIPSEA-protected :
information. OMB believes that the

" ‘minimum standards in the guidance for.
safeguarding confidential information

- make ¢lear that agencies need to
develop appropriate policies and
procedures for CIPSEA-protected

B

information that-go beyond those that
exist for Privacy ‘Act systems of records;
however, we have added the 'following
language to make this-explicit in Part
LF. of the guidance:

On the other hand, if an agency pledges to
use the information for only for statistical

. purposes, then the agency shall not use any

other authorities it has available to use the
information for non-statistical purposes,
because those uses would be contrary to the
agency’s pledge. For example, if information
is protected by CIPSEA and the Privacy Act,
some of the routine uses permitted under the
Privacy Act would no longer be allowed .
because they are not for statistical purposes.

Agencies Authorized To Designate
Agents :

One commenter cited Footnote 31 on
page 11 of the proposed guidance 3 that
tells agencies that they should consult
with OMB regarding use-of agents and
stated that the use of agents should be
subject to public notice and comment.
In this footnote, OMB was referring
specifically to the review and legal
1nterpretat10n of a nonstatistical

agency’s statute and whether that would

meet the requirements of CIPSEA and
permit the agency:to designate agents
under CIPSEA. Generally, legal analysis.
and interpretation are accomplished by
the agency. However, when agencies are
applying a new statute that OMB has

" responsibility for, agencies should

consult with OMB to ensure a
government-wide perspective.

“Commenters also had questions about
other specific matters that will be

- addressed during implementation.

II. Requirements for Agencies Cvollecting
or Acquiring Informatlon Protected
Under CIPSEA

Non-CIPSEA Pledges

One commenter objected to agenmes
being restricted from using both the
terms “‘confidential” and “statistical
purposes” together if CIPSEA did not
cover the collection. The commenter
noted that these terms have meaning
independent of CIPSEA and agencies
should be able to use them as they see

~fit. The commenter suggested that

“Rather than prohibit the use of the
terms ‘confidential” and ‘exclusively
statistical purposes,” we suggest that
OMB advise agencies, as it has in prior
guidance, to ensure that they do not use
terms-that are confusing. OMB could
also prohibit the mention.of CIPSEA

_when it is not applicable and require
“that agencies invoke coverage by

CIPSEA only by the mention of that law
directly to survey respondents.” -

\

3 This footnote appears as footnote 40:in this final
document

OMB agrees that the terms
“confidential”” and ‘“‘statistical :
purposes” have meaning independent of -

»..CIPSEA; however, when used together

in a pledge to respondents, they clearly - -
meet the requirements of CIPSEA and’
the protection of this law. Sec. 512 of

" CIPSEA simply requires that the

information be ‘‘acquired by an agency
under a pledge of confidentiality and for
exclusively statistical purposes.” The -
law does not require that CIPSEA be

- ‘mentioned explicitly, and-OMB would

certainly prohibit an-agency from

mentioning the law if it did not apply.

It would clearly be confusing to
respondents for different protections to
be implied by two different agencies -
both pledging that the information
would be confidential and used for
exclusively statistical purposes. Thus; it
is necessary 'to ensure that CIPSEA -
protections or greater protections apply
when an agency: makes thlS pledge to
respondents i

CIPSEA Pledges

.One commenter supported the shorter -
version of the pledge, but expressed
concerns about its comprehensibility:
The commenter then suggested that
OMB consider developing a formal

 statistical confidentiality seal that -

would provide-an identifiable marker
that would tell individuals what level of
protection the information they provide

will receive under the law. Specifically
the commenter suggested as an example

that OMB consider a green-yellow-red

-color scheme: Green would mean-

respond with confidence because =
answers receive the highest level of'

- legal confidentiality. protection; yellow

would mean respond with caution
because answers receive some ‘
confidentiality protection but less than . .-
the highest level of legal protection;and
red would mean no legal confidentiality -
protections at all. . :

The CIPSEA pledge was based ona- -

* pledge that was thoroughly testéd;
‘however, OMB has encouraged further. .

cognitive testing of this pledge by

.agencies. OMB agrees that it would also

be helpful to have more testing on a
shortened version. OMB also -

‘appreciates the commenter’s suggestions

regarding potential “‘seals” that would
be easy for respondents to understand
and recognize, and agrees that this idea
is worthy of further investigation and"

testing. We also agree that this will

require a considerable amount of

- research not only to develop a

recognizable seal but also to figure.out .
appropriate ways to present it in
different modes. If this research proves .
fruitful, OMB will con51der revrsrng this
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‘ implementation ‘guidance and/or issuing
other guidance for use of a seal.

[II. Minimum ’S'ténd‘ards for
Safeguarding Confidential Information
Acquired Under CIPSEA '

Costs and Burden of Security
Requirements

. Oné commenter noted that during a
time of reduced funding resources the
implementation requirements call for
annual recertification of employees,
increased physical and information
security, additional record keeping

~ requirements, and. additional staff time
(to ensiire that appropriate
confidentiality and security protocols
‘are followed). Providing appropriate
security for agency information and
information systems does require
resources. As with any ongoing
program, agencies need to.incorporate
into their budgets the costs for
protecting confidential information
throughout the lifecycle of the statistical
activities. - ‘

Security of Confidential Information in
Laptop Computers

" One commenter noted that ‘‘recent
events have highlighted the particular
vulnerability of laptop computers to loss
and theft,” and suggested that
additional information be included in
the guidance about the security of
laptops, PDAs, or other types of devices.
OMB agrees with the comment and-has
modified language in the section on
physical and information systems
security in Part III. B, which also applies
to Part IV. D of the proposed guidance
referenced on page 22, so that it now

reads: -

Agenmes are required to establish
appropriate administrative and technical
safeguards to ensure that the security of all
media containing confidential information is
protected against unauthorized disclosures
and anticipated threats or hazards to their
security or integrity. For,example,-agencies
must ensure that security requirements are
followed for reports, documents, printouts,
information collection instruments, laptops,
PDA’s, zip drives, floppy disks, CD-ROMs, or
any other IT devices that contain confidential
information to prevent access by
unauthorized persons.

VIL Data Sharing Under Subtitle B of
CIPSEA

" Data Linking and Data Sharing

One comment requested that OMB
include administrative data as well as
other agencies under the data sharing
provisions of Subtitle B of CIPSEA to
further improve efficiency. OMB notes
that Subtitle B is limited in statute to
the three designated statistical agencies
(BLS, BEA, and Census) and applies

only to business data. While OMB
appreciates the potential benefits . * -
suggested in this comment, CIPSEA
does not authorize any other data . -
sharing or authorize additional agencies
to share data. However, CIPSEA did 'not

 alter other existing authorities for data:

sharing among Federal agencies.

VIIL. Annual Reporting and Rev1ew :
Requirements .

. Annual Reports to OMB

One commenter requested - that the
annual reports that agencies provide to .
OMB be made public and posted on

-agency Web sites. In the interest of

transparency, agencies will now be
required to post their reports on their
Web sites.

Susan E. Dudley,

Administrdtor, Office of Information and
Regulatory Affairs.

Implementation Guidance for Title V of
the E-Government Act, Confidential
Information Protection and Statistical
Efficiency Act of 2002 (CIPSEA)

L. Introduction

A. Overview

Issues of privacy and confidentiality
are of increasing concern to respondents
to Federal government surveys.

Agencies often seek to assuage these
concerns by pledging to respondents
that the agency will protect the
information that respondents prov1de
and by using whatever statutory
authority that the agency has to
substantiate this pledge. However, many
agencies do not have strong -
confidentiality provisions in their .
authorizing statutes. In this case,
agencies may be able to use government-
wide statutes such as the Privacy Act or
exemptions under the Freedom of

-Information Act as the basis for a pledge

to respondents, but these statutes still

“do not apply to many Federal surveys.

The Confidential Information
Protection and Statistical Efficiency Act
of 2002 (CIPSEA) is a new government-
wide law that can provide strong
Confldentlallty protections to many
Federal agencies conduicting statistical
information collections, such as surveys

and censuses as well as other statistical

activities including data analysis and, -
modeling, sample design, etc. The
purpose of this guidance is to inform
agencies about the requirements for
using CIPSEA and clarify the
circumstances under which CIPSEA can

" be used.

There are several key definitions and
distinctions in CIPSEA regarding
statistical and nonstatistical agencies,
and statistical and nonstatistical

purposes, that affect Whethe_r CIPSEA -
can be used by an agency to acquire and’
protect information. Below is a brief

~ description of these major definitions
. and distinctions, as well as of issues

related to data sharing under CIPSEA,

- and additional requirements. for using
CIPSEA that are addressed in greater .

detail in this guidance. -
1. Is the agency a statistical or
nonstatistical agency? CIPSEA

(distinguishes between statistical and

nonstatistical agencies or units and
imposes different requirements and
privileges on these different types of
agencies. Briefly, statistical agencies or
units are those whose activities are
predominantly the collection,
compilation, processing, or-analysis of .
information for statistical purposes.

‘More detail and a hstmg of statistical

agencies-and units is provided in
section L, part G of this sectlon of the -
guldance

2. Is the information used for
statistical or nonstatistical purposes?
CIPSEA provides protection for
information acquired for statistical
purposes under a pledge of ‘
confidentiality. Under CIPSEA, a
statistical purpose includes the
description; estimation, or analysis of
the characteristics of groups; without
identifying the individuals or
organizations that comprise such -
groups, while nonstatistical purposes
include any administrative, regulatory,

" law enforcement, adjudicatory, or other

purpose that affects the rights,
privileges, or benefits of a particular
respondent. Information acquired and
protected under CIPSEA may only be -

. used for statistical purposes.

3. Is the information being acquired
by the Federal agency itself? Agencies
acquire information in different ways
from a wide variety of respondents,
Agencies often acquire information
directly from a respondent to a Federal
survey. In'some cases, these
respondents are local or State .
governments that have themselves
collected the information from a
respondent. Any agency that directly
acquires information from a respondent,
including a local or State governinent,
under a pledge of confidentiality for

exclusively statistical purposes, is

bound by CIPSEA. However; CIPSEA
does not restrict or diminish
confidentiality protections in law that-
otherwise apply to a collection of
statistical data or information. Agencies
protécting information under CIPSEA
must follow the requirements specified
in section II of this guidance and

"include an appropriate pledge to
‘respondents. All agencies that have

information protected under CIPSEA
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must also follow the procedures in
section III for safeguarding the security
of this information.

4. Is the information being acquired
for the Federal agency by contractors or
others acting on behalf of the agency?
Many agencies acquiring information
* from respondents do not directly collect
the information themselves from
respondents but do so through
“. intermediaries such as contractors or
‘researchers who are operating under -

cooperative agreements or grants at the
direction of the agency. CIPSEA defines
contractors and their employees,
researchers, and employees of private
- organizations or institutions of higher
learning who have a contract or
agreement with a Federal agency as -
““‘agents” and authorizes only some
agencies to use agents to acquire =
information that will be protected under
CIPSEA or access CIPSEA-protected
information:

5. How can s_tatistica] agencies use
CIPSEA? Statistical agencies or units
that directly acquire information from
respondents, including State and local
governments, may protect the
confidentiality of that information
under CIPSEA. Statistical agencies or -
units may also designate agents to . -
acquire information for the agency
under CIPSEA as well as perform other
exclusively statistical activities for the
agency. on CIPSEA-protected _
information. Statistical activities

* include the collection, compilation,

processing, or analysis of data for the =~

purposes of describing or making"
estimates concerning the whole, or

. relevant groups or components within,

the economy, society; or the natural -

environment. Statistical activities also .

include the development of methods or

resources that support these activities,

.- such as measurement methods; models;
statistical classifications, or sampling
frames. More information is provided in
section IV about the requirements for
statistical agencies de31gnat1ng agents
under CIPSEA.

6. How can nonstatistical agencxes use
CIPSEA? Nonstatistical agencies can-use
CIPSEA to protect information they are.
authorized to acquire directly -
themselves from respondents, including
State and local governments. However,
nonstatistical agencies or units are not
permitted to designate agents under : -
CIPSEA. Therefore, nonstatistical
agencies or units may not protect
information under CIPSEA if they are
using a contractor or other persons who
fall under the CIPSEA definition of

_ agents to acquire that information

- unless they have the authority to *
designate agents to collect information -
or perform other statistical activities.

under some other statute. More )
information on how nonstatistical

" agencies can acquire and protect

information under CIPSEA is provided
in section VI of this guidance:
7. What if a statistical agency acquires

information for nonstatistical purposes? .

OMB expects that the vast majority of
information collections conducted by
statistical agencies or units will be
sub]ect to CIPSEA because these
agencies generally collect information

for exclusively statistical purposes and

pledge confidentiality. Statistical
agencies or units that are collecting

. information that may be used for -
nonstatistical purposes need to ensure -

that respondents understand these
nonstatistical uses and-that CIPSEA
does not apply to the specific collection.
Requirements for statistical agencies
collecting information that may be used

- for nonstatistical purposes are covered

in section V.
8. What data sharing does CIPSEA

" authorize? Subtitle B of CIPSEA -

explicitly provides the ability for three
designated statistical agencies, the

- Bureau of Economic Analysis, the

Bureau of Labor Statistics, and the

- Bureau of the Census to share business
- data. Requirements for data sharing -

among these designated statistical
agencies are outlined in section VIL

9. What other requirements are there
for using CIPSEA? Agencies should

- carefully review this guidance to

determine whether CIPSEA applies to
any of their information collections or
statistical activities. Agencies using

. CIPSEA are responsible for following all

requirements in this guldance In

addition, OMB is requiring agencies that "

use CIPSEA to report annually to OMB
on their use of this law in order to
effectively monitor the implementation -

-.of CIPSEA across Federal agencies. All

agencies that use CIPSEA for their
collections are asked to report to OMB
annually the information collections

CIPSEA applies to and affirm that all of .
- business data among Census, BEA, and

- BLS for exclusively statistical purpeses;

the requirements in this guldance are

- being met. Statistical agencies.

‘protecting information under CIPSEA
are further required to report on their

-use of agents; and the three designated

statistical agencies in Subtitle B of -
CIPSEA are required to report-annually -
on their data sharing activities under

.CIPSEA. Further information on the
reporting requirements is in section VIII

of this guldance

B. Purposes of CIPSEA ‘

The Confidential Information
Protection and Statistical Efflcxency Act
of 2002 (CIPSEA), Title V of the E-
Governmerit Act of 2002 (Pub. L. 107— -
347), has two subtltles :

Subtltle A, Confidehtial Information -

- Protection, concerns confidentiality and

statlstlcal uses of information. The
purposes of Subtitle A are: -
1. To ersure that mformatmn

supplied by individuals or organlzatlons .

to an agency for statistical purposes

~under a pledge of confidentiality is used
exclusively for statistical purposes; .

2. To'ensure that individuals or
organizations who supply information
under a pledge of confxdentlahty to -
agencies for statistical purposes will

neither have that information disclosed -

in identifiable form to anyone not
authorized by this title nor have that

“information used for any purpose other

than a statistical purpose; and

3. To safeguiard the confidentiality of
individually identifiable 1nformat10n
acquired under a pledge of -
confidentiality for statistical purposes
by controlling access to, and uses made '

of, such information.4

CIPSEA Subtitle A protects

" information that is acquired for

exclusively statistical purposes under a
pledge-of confidentiality. This subtitle
of the law applies to all Federal agencies
that acquire information under these

. carefully prescribed conditions. The

protection of information collected.

- under this law is supported by a penalty .
of a Class E Felony for a knowing and
- willful disclosure of confidential

information. This includes -

* imprisonment for up to five years and

fines up to $250,000.5 Thus, for many
agencies this law strengthens the - )
protections afforded to confidential -

- statistical information.

CIPSEA Subtitle B prorﬁotes statistical

. efficiency through limited sharing of -

business data among three designated
statistical agencies, the Bureau of the
Census (Census), the Bureau of -

‘Economic Analysis.(BEA), and the”
. Bureau of Labor Statistics (BLS). The

purposes of Subtitle B are:
1. To authorize the sharing of

:2. To reduce the paperwork burdens’

imposed on businesses that provide

requested information to the Federal
Government; :
3. To improve the comparablllty and :

-accuracy of Federal economic statistics =
by allowing Census, BEA, and BLSto - .-

update sample frames, develop
consistent classifications of
establishments and companies into
industries, improve coverage, and . .
reconcile significant differences in-data

produced by the three agencies; and™ - -

4Sec. 511(b):
5Sec. 513.
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4. To increase understanding of the -
United States economy, especially for
key'industry and regional statistics, to
develop more accurate measures of the
impact of technology on productivity
- -growth, and to enhance the reliability of
:the Nation’s most important economic
indicators, such as the National Income

A *. .and Product Accounts.®

The remainder of this section of the .
- guidance provides background
information on CIPSEA and its
applicability to Federal agencies.
Sections II through VI provide |
implementation guidance on CIPSEA
Subtitle A, and Section VII provides
. implementation guidance on Subtitle B. -
Section VIII covers agency reporting
requirements to OMB on the
implementation of CIPSEA.

C. Background

There are more than 70 Federal -

agencies or organizational units that

- carry out statistical activities as their -
principal mission or in conjunction :

- with other program missions, such as
providing sérvices or enforcing

’ regulatlons 7 In addition to these 70
agencies, many other Federal agencies
or units may collect statistical

“information to usé for specific program
needs. Prior to the enactment of
CIPSEA, a patchwork of legislative
protections governed the confidentiality
of data gathered for statistical purposes
by the different agencies and units.
Some agencies had strong statutory
authority to protect the confidentiality
of the data they gathered for statistical
purposes, while other agencies had
weak or no legislative authority to
protect confidentiality. In addition, the
ability of the designated statistical

‘ agencxes to share information to

" improve the efficiency of the Federal

statistical system was limited by

. statutory constraints affecting those

‘agenmes

~-Over the years, there have been
numerous attempts both to shore up -
legal protection for the confidentiality of
‘statistical information, and to permit
some limited sharing of data for »
statistical purposes. Strengthening-and
standardizing statutory protections for
_ the confidentiality of individually
‘identifiable data that are collected for

statistical purposes as well as enharicing

the capability of Federal agencies to
share information for exclusively. -
 statistical purposes have always been
goals.

6 Sec. 521(b).

7 Statistical Programs of the U.S. Government FY -

2007, Office of Management and Budget,
] Washlngton DC

. to whom the record

_In 1971, the President’s Commission

- on Federal Statistics recommended that

the term confidential should always

 mean that disclosure of data in a

manner that would allow public .
identification of the respondent or
would in any way be harmful to him:
should be prohibited: In addition, the
Commission recommended that a -
promise to hold data in confidence - -
should not be made unless the agency
has legal authority to uphold such a

promise, and that legislation should be-

enacted authorizing agencies collecting
data for statistical purposes to promise

confidentiality as the terni was defined -

by the Commission.8 -
In July 1977, the Privacy Protectlon
Study Commission stated that

‘record or information * *. *.coll'e'cted or
. maintained for a research or statistical

purpose under Federal authority * * *
may be used in'individually identifiable
form to make any decision or-take any
action directly affecting the individual
ertains * * *9
In October 1977, the President’s"

Commission on-Federal Paperwork
endorsed the confidentiality and

“functional separation’ concepts, but

" applied them directly and 31mply to "

statistical programs, saying that:"

e Information collected or mamtamed
for statistical purposes must never be
used for administrative or regulatory
purposes or disclosed in identifiable
form, except to another statistical

- agency with assurances that it will be

used solely for statistical purposes; and
~ o Information collected for
administrative and regulatory purposes
must be made available for statistical
use, with appropriate confidentiality
and security safeguards, when
assurances are given that the
information will be used solely for

" ‘statistical purposes.10

The policy discussions generated by

the three Commissions came together in -

a bipartisan outpouring of support for
the Paperwork Reduction Act of 1980,

. which largely addressed the efficiency- -

recommendations of the Paperwork
Commission: The legislative history of
that Act recognized the unfinished work
of fitting the “functional separation” of
statistical information into the overall
scheme. ’
In 1993, a Nat1onal Academy of = -
Sciences panel on confidentiality and

~ data access recommended that

““Statistical records across all federal

8 Federal Statistics—Report of the President’s
Commission, Volume 1, p..222, September, 1971.

9 Personal anacy in ari Information Society—
Report of the Privacy Protection Study Commission,
p. 574, July, 1977. = |

10 Statistics—A Report of the Commlssxon on
Federal Paperwork, p. 128; October 1977:

agencies should be governed by a - l
consistent set of statutes and regulations,
meeting standards for the maintenance "
of such records, including the following

- features of fair statistical information

practices: (a) A definition of statistical
data that incorporates the principle of

~ functional separation as defined by the

Privacy-Protection Study Commission,
(b) a guarantee of confidentiality for
data; * * * (g) legal sanctions for those

_who violate confldentlahty

requirements.” 11

To clarify and make conswtent
government policy protecting the
privacy and confidentiality interests 6f
individuals and organizations who
furnish data for Federal statistical
programs, OMB issued an *“Order
Providing for the Confidentiality of -
Statistical Information” in June 1997.12 */

‘This order applied the principles of .

functional separation and protection of o

-, confidential information gathered for

statistical purposes to twelve principal
statistical agencies.

CIPSEA builds upon these and other
efforts of the Executive and Legislative -
branches including H:R. 2885 (the )
Statistical Efficiency Act of 1999,
originally offered by Representative
Stephen Horn, and unanimously passed.
by the House of Representatives) and -
H.R. 2136 (the Confidential Information
Protection Act, orlglnally offered by .

- Representative Tom Sawyer in 2001).

Introducing CIPSEA, H.R. 5215, on July

+ 25,2002, Representatwe Horn

1nd1cated

" “The bill’s -enhanced confldentlahty »

protections will improve the quality of
Federal statistics by encouraging greater

- cooperation on the part of respondents. Even -
_ more important, these protections ensure that

the Federal Government does not abuse the -
trust of those who provide data to it under

- a pledge of confidentiality. * * * the.
-Confidential Information Protection and

Statistical Efficiency Act of 2002 makes
important, common sense and long overdue

- 1mprovements in.our Nation’s statistical

programs. It is a bipartisan, good Government
measure that has the Administration’s strong
support. I urge my colleagues to join with us
to achieve prompt.enactment of the bill.” 13~

“In this guidance, OMB is establlshlng :
a uniform policy for all Federal
statistical collections to reduce public

‘confusion, uncertainty, and concern

about the application of the newly-
enacted confidentiality requirements
associated with protected statistical
information acquired by different
Federal agencies. By establishing
consistent rational principles and :

11 Private Lives and Public Policies, 1993,
National Academy Press, Washington; DC.

1262 FR 35,044-35,050. I

13 Congressional Record, July 25, 2002, p E1397
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processes to buttress confldentlallty
‘pledges, the law codifies confidentiality
* _claims and sets minimum standards for
*safeguarding confidential statistical
" information. Establishing consistent
~protection of confidential statistical
‘information will, in turn, reduce the .

perceived risks of more efficient v
working relationships among statistical
agencies, relationships that can reduce

“both'the cost and reporting burden

1mposed by stat1st1cal programs.

D. Authonty

“The Paperwork Reduction Act (PRA)

. of 1980 (as amended in 1986 and 1995)

requires the Office of Information and

i Regulatory Affairs (OIRA) within OMB
“to'develop policies, principles,
“standards, and guidelines for privacy
-and confidentiality generally; the -
" integrity of confidentiality pledges; and

the confidentiality of information
collected for statistical purposes.14 In

addition, the Act tasks OIRA to oversee -

agency compliance with related
requirements of the Act and with the .
policies referenced above.15 For
example, agencies are required to
“inform respondents fully-and
accurately.about the sponsors, purposes,
and uses of statistical surveys and
studies.” 16 ;

With respect to statistical policy and
coordination, the PRA directs OMB to:

» Coordinate the activities of the
Federal statistical system to ensure—

© The'efficiency and effectiveness of

the system; and-

© The integrity, objectivity,
impartiality, utility, and confidentiality

‘of information collected for statistical

purposes; * * *
. Develop and oversee the
implementation of Governmentwide

_policies, principles, standards, and .

guidelines * .* *

e Promote the sharing of information
collected for statistical purposes

consistent with privacy rights and
confidentiality pledges; 17

In addition, Title V of the E-
Government Act of 2002 authorizes the
Director of the Office of Management .
and Budget to coordinate and oversee
the confidentiality and disclosure
policies established by CIPSEA. The
Director is authorized to promulgate
rules or provide other guidance to
ensure the consistent interpretation of
this title by the affected agencies.®

444 U.S.C. 3504(e)(1), 3504(e)(5), and 3504(g](l].
1544.U.S.C. 3506(b](1)(C) 3506(e)(2)—(4), and
3506(g)(1). ’
. 1644 U.S.C. 3506(8)[2]
.1744'U.S.C. 3504(e).
18 Sec.. 503(a).

E A ﬁected Agencies

Executive agenctes as defmed in 31
U.S.C.-102 or 44 U.S.C. 3502 19 are
subject to.the provisions and penalties
in CIPSEA Subititle A if they (1) Acquire
information for exclusively statistical”
purposes under a'pledge of

confidentiality, or (2) they possess'or
" access information protected by

CIPSEA, unless even stronger
confidentiality protections apply.2°
CIPSEA also imposes additional
requirements on statistical agenmes or
units, which are defined to include “

-agency or organizational unit of t_he

executive branch whose activities are .

- predominantly the collection,
~ compilation, processing, or‘analysis of

information for statistical purposes.” 21
CIPSEA Subtitle B applies only to'the
designated statistical agencies, i.e.; the
Bureau of the Census of the Department
of Commerce, the Bureau of Economic
Analysis of the Department of’
Commerce, and the Bureau of Labor
Statistics of the Department of Labor.22

F. Applicability of CIPSEA

Federal agencies collect-and acquire
information for a wide variety of "
purposes and uses, including benefit
determinations, program planning and
management, program evaluation,

measurement. of conmipliance with laws

and regulations, and research, as well as
for general purpose statistics. When
acquiring information, an agency must
inform the person or organization being:
dasked to provide information whether or

‘not it will be treated as confidential and.

the purpose(s) for which the

,}mformatlon will be used.23

CIPSEA' protection applies to-any
identifiable information acquired by the
agency under a pledge of confldentlallty
for exclusively statistical purposes. For

.purposes of CIPSEA, this information

includes personally identifiable
information 24 as well as information
that permits the identity of any
respondent, such as business™ .
establishments, institutions, or State or

19 Sec. 502(1).

20 Sec. 512(a) and 512(b). Agencies may also be
governed by other statutes that may -have additional
restrictions on the use and disclosure of
confidential statistical information that apply
beyond CIPSEA (Sec. 504(h); Sec 512(b)( ).

21 Sec. 502(8).

22 Sec. 522.
235 CFR 1320.8(b)(3).

'

24 The term ‘‘personally identifiable 1nformat10n -

refers to information that can be used to distinguish

- or trace an individual’s identity, such as his-or her

name, social security number, biometric records,
etc., alone, or when combined with other personal
or identifying information that is linked or linkable
to a specific individual, such as date and place of

_birth, mother’s maiden name, etc. *

]

~local governments,z_5 to be reasonably

inferred by either direct or indirect: - -
means.26 In this guidance, the terms
confidential information-and v
confidential data refer to information
that is protected by CIPSEA. .
CIPSEA can apply only when an -
agency pledges both to protect the
confidentiality of the information it
acquires and to use the information only
for statistical purposes. CIPSEA defines
a statistical purpose to'include the
description, estimation, or analysis of
the characteristics of groups, without .

- .identifying the individuals or -

organizations that comprise such groups
and includes the development, : '

"~ implementation, or maintenance of
 ‘methods, technical or admlnlstratlve

procedures, or mformanon resources -

~that support the above purposes.2” If

information is collected or acquired for

. any nonstatistical purpose, then CIPSEA ™ -
. shall not be used to protect the ’

confidentiality of the information.28-

A nonstatistical purpose means the
use of information in identifiable form
for anything other than a statistical

25 Statistical agencies may collect information
from a State or local government that is in the
public domain, and, therefore, the statistical agency "
would typically not pledge to keep that information
confidential under CIPSEA or other legal . -
authorities. ! .

26 Sec. 502(4). Indirect identification refers to
using information in conjunction with other data
elements to reasonably infer the identity of a

-respondent. For example, data elements such as a’

combination of gender, race, date of birth,
geographic indicators, or other descriptors may be
used to identify an md1v1dual respondent
. 27 Sec. 502(9). . :

28 There are some authorized, n0nstatlst1cal uses
of information collected: for statistical purposes,

“such as the use of Decennial Census information for

genealogical research, that are noted in Section 504
of CIPSEA. CIPSEA was intended'to apply to these- -
collections that are mtended for statistical purposes ..
and have only very narrow excepnons for specific
nonstatistical uses that do not result in any actions
d)rectly affecting the respondent. Agencies
acquiring or protecting information under CIPSEA
with similar nonstatistical uses of the information
should consult-with' OMB on the applicability of -
CIPSEA for the information collection. Unless there
is a specific exception noted in-Section 504 of
CIPSEA, CIPSEA clearly prohibits:disclosures for
administrative, regulatory, law enforcement, or’
adjudicatory purposes that affect the rights,
privileges, or benefits of a particular identifiable

respondent absent informed consent. Since some

State or Federal laws may require notification of .
authorities if, for example, child abuse is.reported
by the respondent, agencies collecting such

- information shall inform respondents at the time of
~ collection that revelations of this type of

information must be reported to legal authorities: .
Agencies may conduct these collections under -
CIPSEA if any such nonstatistical uses‘are clearly
described in advance to the responident (with the
respondent providing informed consent), and these
procedures are clearly stated in the notices and. -

* supporting materials described in Section II.

Agencies should also consult with their

- institutional review boards to determine

circumstances when informed consent, is
approprlate or necessary ’
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purpose, 1nclud1ng any admmlstratlve,
regulatory, law enforcemerit,.
adjudicative, or other purpose that

. affects the rights, privileges or benefits

of a particular identifiable respondent.
Providing confidential information in
response to a Freedom of Information
Act (FOIA) request is also considered a

" nonstatistical purpose.29 Since the .
. CIPSEA statute is a (b)(3) statute under

FOIA, confidential information covered

- under CIPSEA is exempt from release

pursuant to a FOIA’ Tequest (5'U.S.C.
552(b)(3)). -
- Agencies acquire 1nformat10n in

- different ways from a wide variety of

respondents. An agency may collect
information directly (e.g., surveys) from
individuals, households, businesses,
organizations, or institutions, or the -

* agency may acquire information through
- secondary .sources (e.g., from State

government agencies). 30 This guidance,
in accordance with the law, will use as .

- the more general term, “‘acquire,” to

¢, include both agency collections of

" information directly from respondents,
.and acquisitions of 1nf0rmat10n from . .-

secondary sources. :
In many cases, agencies acqulre

* information directly from respondents.
“(including local or State governments) -

to a Federal survey; in other cases,
agencies do not themselves directly
acquire information from respondents
but do so through intermediaries; such-
as contractors or researchers who are
operating under cooperative agreements
or grants at the direction of the agency.
CIPSEA defines contractors and their

* employees, researchers, and employees

of private organizations or institutions
of higher learning that have a contract
or agreement w1th a Federal agency as .
‘“‘agents,” 31
- Any agency that dlrectly acqulres

-information from a respondent,
- including a local or State government,

under a pledge of confidentiality for

- exclusively statistical purposes, can use -

CIPSEA to protect the information. »
However, if an agency is us1ng an agent,
such as a contractor, to acquire
information for.exclusively statistical -

‘purposes, the agency may not be able to
" {protect the information under CIPSEA -

unless it is a statistical agency (see part
G). In these situations, nonstatlstlcal
agencies should use their existing
statutory authority to protect the
of this information.

- Generally, the applicable statute with
the strongest confidentiality protections
for the information governs the use and

" “disclosure of the'information. GIPSEA

29 Sec. 502(5)(B). - -
30 Sec, 502(6).
31Sec. 502(2).

does not restrlct or dlmlmsh any other
confidentiality protections or penalties

~ for unauthorized disclosure that an

agency may otherwise have for
information collected for statistical
purposes.32 Accordingly, if an agency
has any stronger protections in its -
statutes, these protections would remain
in effect. For example, the more -

- restrictive use and disclosure provisions

of the Census Act and the International -

-Investment and Trade in Services

Survey Act would take precedence over
the broader statistical uses permitted

under CIPSEA. In another example, if an. -

agency’s authorizing statute prohibited
disclosure-with informed ¢onsent, the .
agency would not be able to disclose the
information with informed consent,
which could be permissible under
CIPSEA under certain circumstances.33
On the other hand, if an agency '
pledges to use the information for only
statistical purposes, then the agency
shall not'use any other authorities it has
available to use the information for non-
statistical purposes, because those uses’
would be contrary to the agency’s
pledge. For example, if information is
protected by CIPSEA and the Privacy
Act, some of the routine uses:permitted

" under the Privacy Act would no longer

be allowed because they are not for

* . statistical purposes.

G. Use of CIPSEA by Statrstwa] and
Nonstat1st1ca] Agencies or Units
Although any Federal agency can
acquire and protect information under
CIPSEA, CIPSEA provides additional

" authority and imposes additional -

requirements on statistical agenc1es or.

‘units. These ‘additional provisions have
" implications for how and whether an

agency can use CIPSEA to acquire
information; these provisions are E
discussed in later sections of thls
guidance.

CIPSEA defines a statistical agency or
unit as “‘an agency or organizational -

“unit of the executive branch whose

activities are predominantly the v
collection, compilation, processing, or
analysis of 1nf0rmat10n for statistical -

purposes.’ ‘

OMB shall determme whether an

. agency or unit can be considered a:
" statistical agency or unit for purposes of

CIPSEA.
OMB recognized 12 statistical
agencies- or units in its 1997 L

~Confidentiality Order: 35

S
e Department of Agriculture
@ Economlc Research Serv1ce

92 Sec. 504(h); Sec. 512(b)(3).” o
33 Sec. 512(b). H

34 Sec. 502(8). -

3562 FR 35,044-35,050.

O National Agrlcultural Statlstlcs
‘Service :
. Department of Commerce
_© Bureau of Economic Analysis
O’ Census Bureau
o Department of Education
O -National Center for Educatlon
Statistics -
¢ Department of Energy
© Energy Information Admlmstratlon
- Department of Health -and Human -
Services :
O National Center for Health Statistics
e Department of Justice.
© Bureau of Justice Statistics
o' Depadrtment of Labor
© Bureau of Labor Statistics
¢ Department of Trarisportation

* O Bureau of Transportation Statistics

¢ Department of the Treasury :

O Statistics of Income Division of the
Internal Revenue Service = -

 National Science Foundation®

-0 Division of Scxence Resources
Statistics.

Since this guldance was 1ssued in
proposed form in October 2006, OMB
has recognized two statistical

- organizational units: the Office of
" Applied Studies within the Substance

Abuse and Mental Health Services

" Administration in the Department of

Health and Human Services, and the
Microeconomic Surveys Unit of the

‘Board of Governors of the Federal

Reserve. Other agencies-or units that
wish to be recognized as statistical
agencies or units for purposes of ‘
CIPSEA must send a request to the Chief
Statistician at OMB. The request must .

-.come from the head of the agency or

unit.and have the concurrence of the:
larger organization within which the
agency or unit resides. This request
should include a‘statement of the

‘organizational definition of the agency..
-+ or unit, its mission, statistical activities,.

and any nonstatistical activities, and"
demonstrate that its activities.are

- predominantly statistical. Statistical

activities include the collection, i
compilation; processing, or analysis of .

* data for the purpose of describing the

characteristics of groups or making »
estimates concerning the whole or" _
relevant groups, or.components within,

- the economy, society, or the natural

environment. Statistical activities also
include the development of methods or |
resources that support these activities,
such as measurement methods, models,

.. statistical classifications, or sampling

frames. A listing.of OMB recognized -

- statistical agencies and units will be -

posted and malntamed on OMB s Web
site. :
" Both statistical and nonstatlstlca]

~ agencies can use CIPSEA to protect

information they acquire directly from .
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respondents,,includilig State and local

governments: However, only statistical
agencies or units are authorized under

. CIPSEA to designate agents.to perform
“exclusively statistical activities, which

include data collection, subject to

* CIPSEA limitations and penalties.36

Because data collection contractors are

.agents under CIPSEA 37 only statistical
: agencies may designate contractors to

acquire information that will be -

_protected under CIPSEA. In order for
the collections of nonstatistical agencies
to fall within the protections of CIPSEA,

nonstatistical agencies must acquire the.
information themselves directly from

‘respondents.' Nonstatistical agencies
.cannot empower contractors.or-other
. agents to acquire information or carry

out any other statistical activities forthe
agency under CIPSEA.38
The following sections 1l and III of

- this guidance describe in detail the

requirements for all agencies using

. CIPSEA. Additional requirements for

statistical agencies or units designating
agents are covered in section IV.
Because it is generally expected that

statistical agencies or organizational

units will be collecting information for

‘exclusively statistical purposes under a

pledge of confidentiality, statistical
agencies or units that conduct or
sponsor a collection that will not be for
exclusively statistical purposes must

+ . follow additional requirements as
_ described in section V. Additional .

requirements for nonstatistical agencies

~_or units are provided in section VI.
1. Requirements for Agencies .
Collecting or Acquiring Information
Protected Under CIPSEA.

CIPSEA provides strbng protection for
information.obtained for exclusively

 statistical purposes under a pledge of
- confidentiality. For CIPSEA to have its
. intended effect of reinforcing public
_ confidence in Federal confldentlahty _
pledges, all Federal agencies that make

the CIPSEA pledge must provide
CIPSEA protection to that informaltion.

.- A Federal agency should not make a-
- CIPSEA pledge unless the agency'is
~ fully committed to taking all the actions
that are necessary to provxde CIPSEA

36.Séc. 512(d).

37 Sec. 502(2)(iii).

38 Some nonstatistical agencies may have specific
statutory authority to designate agents that meets
the requirements of CIPSEA, allowing the agency to
use agents to perform exclusively statistical

‘activities, including data collection, for the agency.

Agencies should consult with OMB on the

o applicability of their statute for purposes of using

CIPSEA before making plans to designate agents.
Agencies should also clearly describe how their

. ~authority meets the reqmrements for CIPSEA

designation of agents in thelr mformatlon collection
requests to OMB.-

level protection; makmg the CIPSEA
pledge means giving CIPSEA level
protection to the collected information.

“To faithfully maintain this -~

commitment requires that agencies meet
a number of minimum requirements -
that are described in detail in the
remainder of this guidance. Specifically,
agencies must: = N

e Inform the respondents about the

confidentiality protection and use of the
- information (section IL); :

¢ Collect and handle confldentlél
information to minimize risk of
disclosure, including properly training

. employees (section IIL);

e Ensure the information is used only

_for statistical purposes (section III. A.);.

¢ Review information to be
disseminated to prevent identifiable
information from being reasonably -

- inferred by either direct or indirect

means (section III. F.); and

* Supervise and control agents who -
have access to confidential 1nf0rmat10n
(section IV.).

A Hequzrements for Public Notice Prior
to Data Collection

- Agencies are required under the PRA

to: -
e Publish a notice in the Federal -
Register allowing 60 days for the public
to.comment on information collections
and otherwise consult with members of
the public and affected agencies
concerning each proposed collection of

-information; 39

¢ Publish a notice in the Federal -
Register at the time OMB approval is

~ being sought, and allow the public 30

days to comment; and
“Describe any assurance of

Confldentlahty provided to respondents '
. and the basis for the assurance in-

statute, regulation, or agency policy” i

. their PRA supporting statements

submitted to OMB.40
When agencies are aequiring

" information that will be protected'under
- CIPSEA they shall: 41

395 CFR'1320.8(d)(1).. -

40 Instructions for Supporting Statement for
Paperwork Reduction Act SubmlSSlOl’lS and 5 CFR
1320.8(b)(3). "

41 Agencies conductmg an OMB -approved
information collection prior to passage of CIPSEA
or issuance of this guidance, such as a periodic or.
longitudinal survey, can also protect that collection

“under CIPSEA if the collection is intended for

exclusively statistical purposes, the agency pledges

' confldentlahty and the agency will follow this

guidance in implementing CIPSEA. In this case, the
agency should consult with-OMB about the change
in confidentiality protection for the collection and
plan appropriate consultation with stakeholders
and respondents: OMB may require agencies to
provide Federal Register notices concerning the
change in'policy and to contact respondents for
comments before the agency can make a CIPSEA
pledge :

e State that the information'will be -
protected under GIPSEA, and cite any
other authority they have to protéct the
confidentiality of the data in their PRA
supportmg statements; and- -

e State in their Federal Reglster
notices if there is a substantive change
in the confidentiality protection of the
information being collected, such as
using CIPSEA to protect the information
for an ongoing collection when similar
protection was not available previously.

B. Requirements for Informing
Respondents at the Time of Informatlon
Collection '

At the time of the information - -
collection, agencies are required under
the PRA to adequately inform potential
respondents about the uses of the
information they provide.*2 This
description must include the following
information related to the -

" confidentiality of their responses: .

e The reasons the information is
planned to be and/or has been collected;
- » The way such information is
planned to be and/or has been used to

further the proper performance of the .

functions of the agency; and
o The nature and extent of .
confidentiality protection to be

- provided, if any.+3

When agencies are co]]ectmg
information that they want to'be’
protected under CIPSEA, they are -

. required by law at the time of collectlon »
- to do the following:44 .

+ Pledge to keep the data or.
information confidential, and
e Pledge that the information will be

~ used for exclusively statistical purposes

Agencies that-are not protectlng
information under CIPSEA must ensure
that the public is able to distinguish’
easily between pledges that reflect the
protections provided by CIPSEA and

- those affording lessprotection than™-

CIPSEA. In particular, the pledge for’
collections not protected to the extent -
afforded by CIPSEA shall not contain all -
the elements related to CIPSEA found in -
the pledges below—spec1flcally, the

- pledge shall not stdte both that the daté»

are confidential and that they are for
exclusively statistical use (in such cases

" CIPSEA would apply even if not

stated).4> The degree to which the -

#25 GFR 1320.8(b)(3); Additional requirements
are imposed if the collection involves a Privacy Act
system of records (5 U.S.C. 552a(e)(3) as amended)

435 CFR 1320.8(b)(3).

44 Sec. 512(a). :

45 As'noted at the end .of this subsection (and in
footnote 17), CIPSEA does not restrict or diminish
any other confidentiality protections or penalties -
for unauthorized disclosure that an agency may
otherwise have for information collected for

: Continued-

-
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’ pledge differs from the CIPSEA pledge

needs to be based on the laws and
regulations govermng the collection and
determined in collaboration with the
ageiicy legal staff, agency confidentiality
officer, and PRA clearance officer. A

pledge of confidentiality for collections
- not protected by CIPSEA must

specifically cite the statutory
authorization protecting the
confidentiality of the data being
collected and accurately describe the

"extent of that protection. If an agency
elects to collect information under laws -

affording less.protection than CIPSEA,

- OMB will not approve an agency’s

proposed non-CIPSEA pledge that is too
similar to the CIPSEA pledge (e.g., one
that includes the term ‘confidential’ and

- states that the information will be used

for exclusively"statistical purposes).

The following examples of
confidentiality pledges under CIPSEA

are sufficient to inform respondents of

the protections afforded. Agencies shall
use the following model and customize
the wording in accordance with their.

needs. Parentheses indicate options and

‘italics are instructions. Comparable
- pledge language may be substituted, but

that alternative wording shall be
included in the PRA supporting

statements to OMB and shoeuld be
" cognitively tested. A complete

confidentiality pledge shall be
developed from the following:

The information (choose one—you, your
household, your establishment—as needed)
provide(s) will be used for statistical .
purposes only. In accordance with the
Confidential Information Protection
provisions of Title V, Subtitle A, Public Law
107-347 (option to add or substitute laws
that are stronger or more restrictive than
CIPSEA) and other applicable Federal laws -
(option to list them, but it is not necessary
to be exhaustive), your responses will be kept
confidential and will not be disclosed in
identifiable form to anyone other than
employees (option to add “or agents” if .

~ applicable, or another term the agency uses)

(option to add—without your consent).46 By -
law, every (your agency here) employee
(optional—including the Director), (if .

- applicable, option to add “as well as every

agent such as then list as appropnate— )
contractors, field representatives,

statistical purposes, and any stronger protections

wotld remain in effect (Sec. 504(h); Sec. 512(b)(3)).

46 Use the phrase “without your consent” only in
cases -where an agency can reasonably anticipate -
such consent will be requested.

telephone 1nterv1ewers, authorized

researchers,*’ etc”.48), (optional—has taken

an oath and) is subject to a jail term
(optional—of up to 5 years), a fine-
(optional—of up to $250,000), or both if he
or she willfully discloses ANY identifiable
information about.(choose one—you, your .
household, your establishment).

The above pledge may be placed on
the survey instrument (e.g., form), in the

instructions, or on the back side of the .

cover letter. A shorter, more user-
friendly version may be used in
introductory statements, on the cover of
the instrument, or in the body of the

.cover letter as long as there is a

reference to the full pledge. In addition,
the agency may place the full pledge on
the agency’s web site and point -
respondents to that site.

To illustrate the actual pledge

“wording, an agency could 1mplement

this pledge as follows:

" The information you provide will be used
for statistical purposes only. In accordance -
with the Confidential Information Protection

_ provisions of Title V, Subtitle A, Public Law.

107-347 and other applicable Federal laws,
your responses will be kept confidential and
will not be disclosed in identifiable form to -
anyone other than employees or agents. By
law, every ABC employee as well as every

- agent has taken an oath and is subject to a

jail term of up to 5 years, a fine of up to
$250,000, or both if he or she willfully

- discloses ANY identifiable 1nforrnat10n about‘

you.

Agencies may choose to employ a

- shortened version of the pledge, such as

the following, when conducting . -
telephone surveys or in other similar
circumstances as long as respondents
are given access to the longer version in
some other manner such as postmg on*
the agency’s Web site: .

The information you provide about (choose
one—yourself, household, establishment)
will be used for statistical purposes only. In.
accordance with the Confidential Information
Protection provisions in Public Law 107-347
(option to add and other applicable Federal
laws), your responses will be kept -
confidential and will not be dlsclosed in
identifiable form (optional—without your -
consent).#® By law, everyone working on this
(your agency here) survey is subject to a jail
term, a fine, or both if he or'she willfully
discloses ANY information that could
1dent1fy you. :

47 Agencies.that plan to provide access to
confidential information for statistical purposes

" should include mention of this in their pledge:

48 Designated statistical agencies (as defined -
under CIPSEA Subtitle B) may include “‘employees
of partner statistical agencies” for collections of
confidential business information that may be used
in data sharing agreements as authorized under that
Subtitle. "~ .

49 Use “‘without your consent’ only if consent is
asked or may be in thé future—omitting this phrase
could create difficulties 1f the agency later wants to
ask for consent. - .

: Agencies whose statutory authority
provides confidentiality protections

- more restrictive than CIPSEA for =
" information acquired for exclusively

statistical purposes under a pledge of

_confidentiality may use the CIPSEA

pledge or their existing pledges that are
similar as long as they make clear what -
confidentiality protections cover the
information and the statutory authority
for those protections. In such cases, the
resemblance of an agency’s pledge to the
CIPSEA pledge does not imply that any
provisions in CIPSEA would overrule

‘the agency’s stronger confidentiality

statute. CIPSEA does niot restrict or
diminish any other confidentiality
protections or penalties for
unduthorized disclosure that an agency -
may otherwise have for information
collected for statistical purposes, and -

any stronger protections would remain

in effect:s0

IL Minimum Standards for
Safeguarding Confidential Information .
Acquired Under CIPSEA - -

These standards for safeguarding
confidential information apply to
information protected under CIPSEA.
Federal agencies shall follow the

- minimum standards in this section. In -
- addition, some best practices are -
* provided that agencies are encouraged

to adopt but are not required to
implement. 51

The central ob]ect1ve of these -
standards is to ensure that a Federal
agency that pledges confidentiality for-
statistical information honors that '

pledge. Each Federal agency remains

ultimately responsible and accountable
for the confidential information that the .
agency acquires under a CIPSEA pledge.
Any inappropriate use or disclosure of
CIPSEA-protected information violates -
the law and can undermme public trust.
Therefore, there is no “‘acceptable” level
of non-compliance with the CIPSEA
pledge.

- These minimum standards have been
developed according to the principle of

.disclosure risk; which considers both

the probability of an unauthorized -
disclosure and the expected harm from
such a'disclosure. These minimum
standards apply to data for which the
disclosure risk has been deemed

. relatively low by the Federal agency.
‘responsible for the information. Federal = -

agencies shall set higher standards as
the disclosure risk increases.

At a minimum, such standards shall
make clear that eéach person having

%0 Sec. 504(h); Sec. 512(b)(3).

51 Best practices that agencies are encouraged but '
"ot required to’ 1mplement are designated as items

that agencies “may” do, while requirements are

" noted as items that agenc1es “shall” do.
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access to confidential information .
- understands his/her- respon51b111ty
related to maintaining the
_confidentiality of that information. In
~ addition, these standards shall make
. clear who is accountable for each part
of the information protection, including:
- o Determining and monitoring
procedures for collection and release;
- o Evaluating the reason for accessing
the information and controlling access
" -to the information; and

¢ Maintaining physical and
information systems security.

" A: Principles and Procedures for
Protecting Confidential Information

Agencies or organizational units
protecting information under GIPSEA
shall incorporate the costs for protecting
confidential information throughout the
 lifecycle of the statistical activity. This
will ensure that sufficient resources are
available to develop and implement
" procedures to ensure that:

..« The confidentiality of the
‘information is protected;

e Confidential information is used
exclusively for:statistical purposes;

/' Access to confidential information
is controlled, and only authorized
persons have access to the information; "

e All persons havingaccess to

confidential information understand.

©' The obligations of confldentlahty
protectlon

© That unauthorized access to
confidential information is prohibited,
and

© The penalties for unauthorized
access to and unauthorized use of -
confidential information; and

e A person or persons are designated
to oversee all procedures for handling
confidential information, and that such
persons are responsible for all agency
confidentiality procedures, reviews, and

" compliance with confidentiality laws. -

B. Physical and Information Systems
Security

" Each agency shall ensure the physical
security and information systems
security where data protected under
CIPSEA areaccessed and stored.

Agencies are required to establish
appropriate administrative and
technical safeguards to ensure the
security of all medi4 containing
‘confidential information is protected
against unauthorized disclosures and
anticipated threats or hazards to their
security or integrity. For example;
agencies must ensure that security
requirements are followed for reports,
documents, printouts, information
collection instruments, laptops, PDA’s,
zip drives, floppy disks, CD-ROMs, or

“any other IT devices that contain

 confidential information to prevent

access by unauthorized persons.
Agencies must also ensure that only
persons authorized by the head of the
statistical agency or unit are permltted
access to confidential information
stored in information systems.

- Agencies are required to assess and
secure their information and »
information‘systems in accord with the
Federal Information Security =
Management Act (FISMA) which
appears as Title III of the E-Government
Act of 2002. OMB has issued guidance
on implementing FISMA, and the-
National Institute of Standards and
Technology (NIST) has issued.
compulsory and binding standards used
to identify the level of impact and
controls for maintaining the !

. confidentiality, integrity, and

availability of all information collected
or maintained on behalf of an agency.52
One of three security objectives for .
information and information systems
that FISMA defines is confidentiality.

_ The security category of an information

type is determined by its potential -
impact on agencies should there be a
breach of security, i.e., a loss of
confidentiality.53 Because agen(:1es
handle many different types of

-information, an agency should

determine what the potential impact of
a security breach on the agency is
(includingmission, function, image, and
reputation), and take into.account
CIPSEA requirements that the
information be used for exclusively
statistical purposes as well as'the
penalties that CIPSEA imposes for
disclosure,

Privacy Impact Assessments (PIAs)
are also required of agencies developing
or procuring information systems or
projects that maintain or handle
confidential information in identifiable
form about members of the public, and
agencies.initiating new electronic
collections of information in 1dent1flable
form.54 R

C. Confidentia]ity Trﬁining

Each agericy with information’
protected under CIPSEA shall ensure

52 For more information al\)out existing security
and privacy requirements, see http://
www.whitehouse. gov/omb/1nforeg/mfopoltech html,
FIPS PUB 199, Standards for Security
Categorization of Federal Information and
Information Systems, Gaithersburg, MD:U.S.
Department of Commerce; and related publications.

53 See FIPS PUB 199, Standards for Security
Categorization of Federal Information and
Information Systems, Gaithersburg, MD:U.S.
Department of Commerce; and related publications
such as NIST Special Publication 800-60. )

54 See OMB Memorandum M-03-22, September
26, 2003, OMB Guidance for Implementing the

that all individuals having access to -

such confidential information have a
current understanding of confidentiality
rules and procedures. Confidentiality’ .
training shall include at a minimum:
" e An overview of information .
protection procedures o

¢ The importance of “need to know”

. for an authorized purpose in accessmg

confidential information,
o Physical and information systems

security procedures, and

o The-penalties for unauthorlzed
access, use and disclosures. i

Employees who have access to
confidential information shall be
recertified annually to ensure their
understanding of confldentlallty
requ1rements '

D. Record Keeping
Agenmes shall establish and maintain

‘a system of records 35 that identifies

individuals accessing confidential
information. Agencies shall also be

. prepared to document their compliance .

“with the safeguard principles to OMB.56

E. Information Collection, Processing, or

'Ana]yszs Contracts

Prior to award, agencies shall réeview

“anycontrdcts that involve CIPSEA

)

Privacy Provisions of the E-Government Act of 2002.

" protected information to ensure

language is included that informs the
contractor of the requirements of
CIPSEA and of the contractor’s
obligations under the law-and penalties

_ for noncompliance (see Section IV).

F. Guidelines for Review of Informatzon .
Prior to D1ssem1nat1on

For CIPSEA protected information,

-the agency as well as any agent:

accessing the information shall ensure :
that any dissemination of information
based on confidential information is
done in a manner that preserves the
confidentiality of the information. To
accomplish this, agencies shall:

¢ Review their information products -
prior to public release for disclosures of
confidential information, and | . e

o Apply appropriate statistical -
disclosure hmltatlon (SDL) techniques .

55 Agencies should assess for. themselves the
nature of these records and requirements for record
keeping, including whether what an agency does for
this purpose qualifies as a system 'of records under
the Privacy Act. OMB is not implying in this'
guidance what form these record keeping systems
should take and is leaving that determination to the
agency.

56 OMB recogmzes that in some cases agencies. '
have very detailed documentation on acgess to
confidential information that itself is treated as
confidential by the agency. In this case, it is

_sufficient for the agency simply to demonstrate that

the basic safeguard principles are being followed;
agencies should not reveal specific individuals or

specific procedures that would compromise the

protection of the information.
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to preserve the confldentlahty of the .
information:

For further guidance on SDL
techniqu’es; agencies can refer to
practices described in Statistical Policy
Working Paper #22, Report on
Statistical Disclosure Limitation
Methodology57 and utilize other
resources such as the disclosure review
" checklist provided by the Federal
Committee on Statistical Methodology’s
" Confidentiality and Data Access

Committee.>8
Additional guidelines are provided
below for handling confidential ‘
- information protected under CIPSEA in
" conjunction with information not
. protected by CIPSEA.

Tabular Informatlon _
When a table 1ncludes both data

protected under CIPSEA and other data '

not protected under CIPSEA, all data
“shall be:treated as confidential, and
-identifiable respondent information

shall not.be present in the table.
When a table includes both data
protected under CIPSEA and
nonconfidential data, the agency:-
-+ 'Shall apply SDL techniques to
ensure protection of any table cells -
based on information protected under
‘CIPSEA;

"o May | have a table cell that reveals
nonconfidential identifiable respondent
" information. However, the agency shall
take special care to ensure that the
presentation of the nonconfidential
" information in no way jeopardizes
-confidential information.
© If the table includes any

" identifiable nonconfidential respondent

information, the agency shall
distinguish what information is
‘protected under CIPSEA in the
accompanying text or notes to'the table.
© If the table does not include any
.- identifiable nonconfidential respondent
-information, there is no need to
distinguish these data from those
protected under CIPSEA. "
¢ A special case.exists when a table

- cell'value reflects‘a combination of

- CIPSEA protected data and :
nonconfidential data (e.g., a ratio or
-weighted average). In this case, these
data elements are considered
~ confidential and shall not be -
disseminated ina manner where any
respondent could be identified.
The agency. shall determine how the
disclosure limitation methods used on
the data affect the users and thus what

o information about confidentiality

" 57Available at http://www‘fcsm.gov/reports/‘

58 See http://www.fcsm.gov/committees/cdac/ . .

cdac.html. Agencies may also wish to consult =~
HIPAA standards for deidentification of protected
health information at 45 CFR 164.514. -

protection shall be included with

" tabular presentation.
~Microdatas? -

. The confidentiality provisions and
limits on uses of microdata shall be
completely discussed in the -~
documentation or mentioned witha-
reference for details. For microdata
protected under CIPSEA, SDL
techniques shall be apphed prror to
public release.

There are two possible scenarios to
consider for the dissemination of -
microdata in which some elements are
protected under CIPSEA and other
elements are not (e.g., not confidential
or confidential under other laws/
authorities).

.e If variables protected under CIPSEA
are linked to other variables that are not,
the most restrictive law (in terms of
promising confidentiality and limiting
the use of the information) shall apply.
For example:

» If an agency links data protected
under CIPSEA with nonconfidential
administrative data from another source
and releases a linked public use
microdata file, the restrictions of

‘CIPSEA apply.

O If an agency links data protected :

under CIPSEA with confidential
administrative data from another source ‘

(e.g., IRS data) and releases a linked
public use microdata file, the most
restrictive law (in terms of promising

- confidentiality and limiting the use of

the information) shall prevail. .

o If data from some respondents are
protected under CIPSEA and data from
other respondents are not, an agency
may keep the data in separate files or
combine the data sets'and include a
variable that tells the source for-each -
record. Keeping the data in separate
files may be the best choice because it
would help highlight the difference in
confidentiality prov151ons and 11m1ts on
uses. ‘

IV. Requirements and Guidelines for
Statistical Agencies or Organizational .

" Units When Designating Agents to

Acquire or Access Confidential

Information Protected Under CIPSEA.

Statistical agencies or organizational
units may under CIPSEA designate
agents by contract or by entering into a
special agreement to:perform
exclusively statistical activities that are
subject to CIPSEA limitations and
penalties.®% To ensure that the
protections of CIPSEA apply to the

59 Microdata are data about individual ,
respondents (e.g., persons, households,
organizations, companies, farms, etc.)

60 Sec. 512(d).

information that a statistical agency.or
unit acquires, the agency shall follow
the requirements in this section when :
designating agents to acquire "
information for the agency for

. exclusively statistical purposes under a

pledge of confidentiality. @ -

Because CIPSEA has a broad
definition of agents, statistical agencies
and organizational units may use
CIPSEA to designate a variety of
individuals as agents to allow. them to
access confidential information for
exclusively statistical purposes.s® A
statistical agency may designate agents
to perform exclusively statistical -
activities, at its discretion, subject to the
agency’s needs, resources, and other
requirements. The agency that possesses.
the confidential information shall
ensure that all agents comply with the
agency’s confidentiality procedures and-
shall follow the requirements in this
section when designating agents to
access confidential information for

exclusively statistical purposes.

Information protected under CIPSEA -
must be used only for statistical

__purposes. When entering into contracts

or special agreements with agents to,

.. acquire or access confidential

information, an agency shall consider: :

o The sensitivity of the confidential
information,

-o Therisk of dlsclosure, and

¢ The resources required to maintain

. supervision and control of agents.

Agencies are responsible tor

" protecting the confidentiality of their
" data and may establish standards

" beyond those in this guidance. This

* section thus provides the minimum .
. requirements as well as additional

guidelines for statistical agencies or
units to designate agents to perform
exclusively statistical activities,
including data collection.

It is important to note that neither
CIPSEA nor this guidance requires any- - -
statistical agency or unit to designate o
agents; the decision to enter into these

~agreements is at the discretion of the

statistical agency or unit. Therefore, an -
agency may decline to designate agents -
in accordance with its authorities er

practices:52 If a statistical agency or unit. . -
chooses to désignate agents, the agency

_-remains responsible for all confidential”

information protected under CIPSEA,

- . and statistical agencies or units should:

not designate agents unless the agencies

61 Sec. 512(a). :

62 An example is the authorlty granted the Census
Bureau under Title 13, Section 23(c) that permits
the use of temporary staff to assist in the

‘performance of work authorized by Title 13.

Whereas CIPSEA puts no limits on the statistical’
uses made by agents, Title 13 limits the statistical
uses to those that support the work of the agency. " -
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- or-units are able to ensure that all
. CIPSEA requirements in this guidance
- will'be met and faithfully carried out by
their agents. Garrying out these -
.responsibilities will take agency

. resources, and thus, will limit the extent.

* to which a statistical agency or unit |
“ should consider des1gnat1ng agents.

. A. Des1gnatmgAgents ;

Under CIPSEA, a statlstlcal agency or

- unitmay deSIgnate as an agent 63 any of -
the following:"

- ‘e An employee of a prlvate

i organlzatxon or a researcher affiliated

- with an institution of higher learning;

o Someone who is working under the
authority of a government éntity;

 Someone who is a self-employed
researcher, a consultant, a contractor, or
an employee of a contractor; or .

e Someone who is a contractor or an
employee of a contractor,'and who is
engaged by the agency to design or
maintain the systems for handling or
storage of data received under this
title.64

" Statistical agencies or units
-designating agents must do so through -
contracts or other agreements that »
require the agent to agree in writing to -
.comply with all provisions of law that
.affect information acquired by that
agency.®> Any statistical agencies or
units that designate agents shall exercise
supervision and/or control of the agents
to ensure the confidentiality and
approprlate use of the 1nformat10n

B. Requuements for Agents To Request:
Access to Confidential InformatJon
Protected Under CIPSEA -

Some statistical agencies and units
receive requests from outside
researchers and others who wish-to
" 6btadin access to confidential data for
_statistical purposes as agents of the
statistical agency: Most agencies that
receive these kinds of requests have
found it useful to first obtain a written
proposal from the prospective agent.
Agencies may require prospective
agents to submit a proposal that
includes some or all of the following in
_order to properly evaluate the proposed
access and use of their confidential data:

63 Sec. 502(2)(A); Sec.,512(d). ;
-64 CIPSEA includes as agents contractors

maintaining systems for handling or storage of data. .

Such information technology personnel provide
support and have,direct contact with confidential
information not because they would necessarily use
the.information for statistical purposes, but because
they would be responsible for the protection of the
information from use for nonstatistical purposes
and for ensurmg appropriate security. As agents;

“ these contractors and their employees-are bound by
CIPSEA to protect the confldennahty of the
information.

" 65Sec. 502(2)(B).

oA clear and detailed description of -

the purpose of the access, )

o The specific confldentlal
information needed, . -

« How the information will be used,

o Plans for disseminating information
as well as the products planned for
public distribution,

o A list of persons involved in the’
project who will have access to the
information, - :

» A security plan (1nformatlon
systems and physical security) for

~ protecting the information [applicable

only for off-site access arrangements], B

~and

« A timeframe for access.
After an agency receives the proposal

and reviews it, the agency may provide -

comments and may request changes or

. may request the prospective agent to

complete a written agreement (see

section IV.C).56 Agencies shall deny any

proposal that does not meet the .-
requirements described in this -
guidance.

Whether or not a prospectlve agent
has submitteda proposal- to an agency,
access to confidential information shall
not be granted until the agency has"
entered into a written agreement with
the agent, and the agent-has met the:
requirements contained in this' guidance

,and in agency standards for accessing -

the data.
Prior to the enactment of CIPSEA,
some statistical agencies and units had

statutory authority to authorize agents to
" access confidential information.

Agencies have developed a variety of
mechanisms that balance permitting
access to confidential data, while
controlling that access. This area is
evolving rapidly, and the following ‘

" examples are included only as -

illustrations:

¢ Onsite at’ Agency An external
analyst works at an agency as an agent
to participate in statistical activities
involving confidential data. This work
shall be done either in collaboration
with or otherwise under the direct
control and supervision of agency staff,
per the terms of a written agreement

- The agent’s work is subject to review by

the supervising staff.

e Data Center: An agent visits a
controlled access secure facility
maintained by the agency or-unit to
conduct analyses on confidential data
held by the agency. The facility must be’
equipped with secure conmiputers and

 staffed by agency personnel who review

all outputs for the purposes. of

Confldentlahty There may.be addltlonal ‘

66 If the agency chooses the agent may ‘submit the
proposal in con)untnon w1th a completed written
agreement. -

constraints on what the agent may brmg'
to or remove from the center..
o Off-site License Agreement: An

~ agent is granted access to confidential

information from an agency or unit for
use at the agent’s famhty The
organization the agent is affiliated with

© shall enter into a legally binding written = ="

agreement as described in section [V.C
with the agency that possesses the
confidential information. .-

C. Written Agreements for Agent Access i
to Confidential Information’ Protected
Under CIPSEA

: Some statlstlcal agencies or units use |
contractors to acquire information and/: -

~or perform other statistical activities..."’

Under CIPSEA, the contractor and the

" contractor’s employees are-considered

agents. For-any data that will be
acquired by the contractor under

'CIPSEA, or if the contractor will have -

access to any confidential information .
protected by CIPSEA, the legally
binding contract shall include the
provisions shown in the Appendix.

If a statistical agericy or unit provides
designated agents access to confidential
information protected under CIPSEA for -
exclusively statistical purposes, then all -
such access shall require a written,
legally binding contract or other
agreement between the agency and the

" responsible management level ofﬁmal

from the institution with which the-
agent(s) is(are) affiliated.6” The

 information required as part of that
. .written agreement is shown n the
- Appendix.

D. Physical and Information Systems
Security for Confidential Information

" “Protected Under CIPSEA On- Slte and

Off-Site

Agencies have the respon51b111ty to
ensure the security of physical and
information systems-for on-site-as well
as off-site access (if applicable) to
confidential information and must
follow applicable OMB Guidance and
NIST standards and publications.68 In

" addition to the security requirements

described in section III.B, agencies

-allowing agents access to confidential
" information protected under CIPSEA

7 For situations in whxch agents are not affiliated
with an institution, the agreement will be signed. as
legally binding by the agent(s). The latter
arrangements would include those with a single -

agent operating independently as a sole proprietor . . '

as well as those with mulnple agents operatmg
independently.

68.For more information about existing securlty
and privacy requirements, see http://.
www.whitehouse. gov/omb/mforeg/mfopoltech ‘html,

" ‘FIPS PUB 199, Standards for Security -

Categorization of Federal Information and
lnformatmn Systems, Gaithersburg, MD:U.S. )
Department of Commerce, and related publications.



33374 . Federal Register/Vol. 72, No. 115/Friday, June 15, 2007 /Notices '

outside of the collecting agency ora designated agents accessing confidential ~and the basis for the assurance in

" facility under the agency’s control shall - information protected under CIPSEA statute, regulation, or agency policy” in
require that the written access - “and the project for which the their PRA supporting. statements -
agreement, de’scribed in section IV.C, information was authorized." S submitted to OMB.75'

stipulate the agency’s right to conduct -
inspections of the off-site facility.

In order to ensure the physical and
‘information systems security of the
confidential information, agencies shall

Both Federal Register notices (1 e., the' ‘
initial one seeking public comments for
consideration by the agency and the
later one seeking public.comments for
consideration by OMB) must explicitly

V. Requirements for Statistical
‘Agencies or Organizational Units

Acquiring Information That May Be.
. Used for Nonstatistical Purposes

" conduct inspections of any off-site CIPSEA defines a statistical agency or address what information the statistical
‘facility that harbors confidential - - unit to be "‘an agency or organizational " agency or unit plans to collect/that may-
information protected under CIPSEA. (If - umit of the executive branch whose - be used for nonstatistical purposes.
the off-site facility is another Federal activities are predominantly the - ;

B. Requirements for Informing and

istic i i collection, compilation, processing, or f
statistical agency or unit, agencies may mp p g Making Pledges to Hé_'SpOH dents

at their option conduct inspections but - analysis of information for statistical

are not required to inspect these purposes.” 71" i As noted in section II.B, at the time
facilities.) These inspections shall be Because the public should expect that . of the information collection, agencies
‘conducted accordlng to the followmg a statistical agency or unit will be - -are required under the PRA to
: prlnc les: - collecting information for exclusively adequately inform potential respondents .
e inspections shall assess and statistical purposes, CIPSEA requires a. - about the uses of the 1nformat10n they
document whether the protection _ statistical agency to “clearly distinguish  provide.”s
- procedures outlined in the written ~any data or.information it collects for " This description must include the
agreement and in the agent’s security nonstatistical purposes (as authorized following information related to the
" plan are being implemented. by law) and provide notice to the confidentiality of their responses:

+ While an inspection of the off-site = public, before the data or information is ¢ The reasons the information is
facility is encouraged prior to release of ' collected, that the data or information . planned to be-and/or has been collected;
the information to the agent, it is not could be used for nonstatlstlcal .~ - e The way such information is
required. (The inspection may occur any ~purposes.” 72 planned to be and/or has been used; and.
time during the access agreement AR ; Public Noti ¢ The nature and extent of .
period, preferably as soon as possible.) equiremen SfOI‘ phiic Nouce confidentiality to be provided, if any.??

o Inspections shall be conducted at =~ Ifa statistical agency or unit will The statistical agency or unit must
all off-site facilities at some time during ' collect information that may be subject . - - clearly explain the confidentiality
the timeframe of access. Agencies may - to use for nonstatistical purposes, the provisions, if any, for all information
prioritize their selection of sites for statistical agency or unit shall use the not protected under CIPSEA. As
inspections based on risk, but must still ' notices in the Federal Register that are -appropriate, the explanatron shall
inspect all off-site facilities; however, required under the PRA to inform the  include:
agencies may coordinate and collaborate - public about the nonstatistical uses.of « What information will be treated as
on inspections of off-site facilities that - the information during the process of - confidential and the basis (e.g., laws) for
harbor confidential data from multiple ~ requesting OMB approval of the; any confidentiality pledge; !
agencies. Agencies may choose not to information collection. - o What information will be treated as
inform the agent of the timing of such _ Asnoted in section I.A, OMB’s - nonconfidential; '
inspections. - " “regulations for Controlling Paperwork ¢ What information, if any; is limited

P - Burdens on the Public73 set forth public -  to use for exclusively statistical .
E. Confidentiality Training - notification requirements for agencies =’ purposes and the agency’s basis (e.g.,

All persons with access to conducting or sponsoring an - laws) for such assurances; :

confidential information protected ' information collection. Agencies are + What information, if any, is not -
. under CIPSEA shall participate in required under the PRA to: limited to use for exclusively statistical
~ agency-provided confidentiality training o Publish a notice in the Federal purposes and may be used for
(see section IIL(C) prior to accessing the  Register allowing 60 days for the public ~nonstatistical purposes; and
confidential information as stipulated in ~ to comment on information collections ¢ Any limitations on the o
the written agreement (section IV.C) and otherwise consult with members of  confidentiality provisions (e.g., the -
" between the agency and the agent’s the public and affected agencies ' information will be kept confldentral
organization or institution.®® concerning each proposed collection of ~ Only to the extent that it satisfies a
The agency possessing the information; 74 criterion for exemption in the Freedom
confidential data shall certify or receive e Publish a notice in the Federal - - = of Information Act (FOIA), the
“notification that each project staff Register at the time OMB approval is information may be shared with other
member has undergone the training. being sought, and allow the public 30 Federal government agencres for official
Agents-shall also be’ requlred tobe days to comment; and - .. - 'uses; etc.). ,
recertified annually. e ““Describe any assurance of - Agencies must ensure that the publlc

confldentlahty prov1ded to respondents is able to distinguish easily between
_ their CIPSEA pledge and any-non-
Agenc1es shall establish and malntaln this purpose qualifiés as a system of records under ~ CIPSEA pledge covering information
a system of records 7° that identifies the Privacy Act. OMB is not implying in this v ‘
guidance what form these record keeping systems
should take, and is leavmg that determination to the

F. Record Keeping

75 Instructions for Supporting Statement for . - -

,* 69 For situations in which agents are not affiliated *Paperwork Reduction Act submissions and 5 CFR

with an institution, the agreement will be signed as ~ 3861CY- , . 1320.8(b)(3). :
legally binding by the agent(s). . 7" Sec.’502(8). . ‘ . 765 CFR 1320.8(b)(3); Additional requirements

70 Agencies should assess for themselves the 72 Sec. 512(c). c are imposed if the collection involves a Privacy Act
nature of these records and requirements for record 735 CFR 1320. : . - system of records (5 U.S.C. 552a(e)(3) as a.mended)

keeping, including whether what an agency does for 745 CFR 1320. B(d)(l] - ’ 775 CFR 1320. 8(b](3)
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that will be used for nonstatlstlcal
purposes. The degree to which the
_pledge differs from-the CIPSEA pledge
needs to be based on the laws and

“ regulations governmg the collection and .

determined in collaboration with the

agency legal staff, agency confidentiality.

" officer, and PRA clearance officer. The
“pledge shall be in compliance with
section 512(c) of CIPSEA—requiring
notice that any data could be used for
nonstatistical purposes. The approach a
statistical agency or unit uses in crafting
~- wording for confidentiality pledges for
information not protected under
CIPSEA must be done with care and
take into account the laws governing the
particular agency, and the agency is
strongly encouraged to test changes
from currently used wording. In
‘particular, the pledge for collections not

.+ protected under CIPSEA (becauseé, for

- example, the information would be used
for nonstatistical purposes) shall not
contain all the elements related to
CIPSEA found in the pledges given in
section II-—for example, the pledge shall
not state both that the data are -
confidential and that they are for
exclusively statistical use (in such cases

“CIPSEA would apply even if not stated):
For example,.a pledge for data that are
legally permitted to be accessed for-
nonstatistical purposes may state:

~* The information you provide will be

protected to the fullest extent allowable

~under (name the law). This law allows for the.
~ (name specific nonstatistical uses).

Information will be protected from public
disclosure by (your agency). Results from this
survey'wﬂl bereported-publicly only in
“statistical summaries, so that 1nd1v1duals
cannot be identified.. :

To illustrate the actual pledge -
wording, an agency.could implement
this-pledge as follows: :

The information you provide will be

protected and will not be disclosed to the
_public to the extent that it satisfies the

criteria for exemption under the Freedom of -

Information Act (FOIA), 5 U.S.C. Sec. 552,
and the Trade Secrets Act, 18 U S.C. Sec.
1905. -

- To ensure publlc understanding and
avoid confusion (about whether the .
~agency will provide CIPSEA protection

_to the data), the above pledges do not

" use the word “confidential” because use

_of this term could give rise to confusion.

.VI.Requirements and Guidelines for
‘Nonstatistical Agencies or Units
Acquiring and Handling Information
Protected Under CIPSEA

Nonstatistical agencies seeking to
acquire information that will be .
protected under CIPSEA can take two
general approaches: (1) They can
directly acquire the information

themselves from respondents, or [2)'

- they can enter into an agreement with

a statistical agency to acquire the
information. -
As noted in Section I G., Subtitle A

of CIPSEA may be used by any Federal |

agency. that directly acquires
information from respondents for
exclusively statistical purposes under a
pledge of confidentiality. Nonstatistical
agencies that acquire information in this
manner must follow all of the
requirements in sections II and III of this

- guidance for confidential information

protected by CIPSEA.

Nonstatistical agencies or units that
will not collect the information
themselves directly from respondents
will need to carefully consider their

~plans for acquiring and using

information if they want to use CIPSEA .
to protect the information. Although
nonstatistical agencies and units do
acquire information directly from
respondents, they frequently use
contractors or other agencies to acquire °
information for them that is used for
statistical purposes. CIPSEA did not

“authorize nonstatistical agencies or .

units to designate agents, such as
contractors, university researchers, or
others included within the definition of

- agents,”8 to perform exclusively

statistical activities, including data
collection. Because nonstatistical
agencies or units are not empowered
under CIPSEA to designate agents, who
are subject to CIPSEA limitations and
penalties, they will not be able to - .
protect the information under CIPSEA if

- they employ contractors or other agents

to acquire the information or if they

- plan to allow access to the information

by anyone outside of authorized agency
employees, even if they intend to use

the information for exclusively
- statistical purposes and want to keep it

confidential.7®

'As an alternative to collecting the data

directly themselves, nonstatistical
agencies or units that wish to acquire
information with CIPSEA protection
may: want to consider entering into an
agreement with a Federal statistical
agency or unit. Because the statistical
agency or unit would be responsible for
protecting all confidential information

78 See Sec 502(2)[A)

79'Some nonstatistical agencies may have spemﬁc
statutory authority to designate agents that meets
the requirements of CIPSEA, allowing the agency to
use agents to perform exclusively statistical .
activities, including data collection, for the agency.
Agencies should consult with OMB on the

~ applicability of their statute for purposes of using

CIPSEA before making plans to designate agents.

- - .Agencies should also clearly describe how their

authority meets the requirements for CIPSEA
designation of agents in their 1nformat10n collectlon

Tequests to OMB

acqulred under the CIPSEA pledge,
carrying out these responsibilities will
take resources that non-statistical - .
agencies should be prepared to provide
to the statistical agency. Statistical '
agencies or units may designate agents
under CIPSEA, but must follow the .
requirements in Section IV of this"
guidance to:do so. Employees within a
nonstatistical agency or unit may serve
as agents for a statistical agency or unit
to perform exclusively statistical

-activities on confidential information

and be bound by CIPSEA provided that -
the statistical agency or unit and the
agents have followed all of the

.requirements given in section IV.. .

An agreement between the statistical
agency and the nonstatistical agency
could be used to make the statistical
agency-or unit responsible for the- -
control of the confidential information.
The statistical agency could then - '
designate a contractor to acquire.the
information-and perform other -
exclusively statistical activities. The
statistical agency could also designate as-
agents select employees of the
nonstatistical agency or unit to have
access to the information for exclusively
statistical purposes. As noted earlier,:all
requirements in sections II, I, and IV
would have to be met; and, therefore, all
agents would be subject to penalties
under CIPSEA for any disclosure.

VIL Data Sharlng Under Subtitle B of
CIPSEA i ; :

Subtitle B, Statistical Efficiency, )
provides only for the sharing of business *
data for exclusively statistical purposes
and provides for that sharlng only.
among three statistical agencies
designated in Subtitle B. Subtitle B of -
CIPSEA does not authorize the sharing
of confidential business-data among any
Federal agencies other than the three
designated statistical agencies, nor does
it authorize any sharing of demographic’
or other types of data among any :
Federal agencies.s®

The following brief guidance in this
section applies to the three designated
statistical agencies sheiring business -
data: These three agencies are-currently
workmg to implement the data.sharing
provisions of CIPSEA. OMB is working
closely with them and may issue
additional guidance to these three
agencies as needed to implement the
data sharing provisions of CIPSEA.

80 Although CIPSEA Subtitle B only authorizeé

_ the sharing of confidential business information

among BEA, BLS, and the Census Bureau, CIPSEA
did not alter other existing authorities for data
sharing among Federal agencies (see Sec. 504(a)).
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A Désignaied Statistical Agencies.

The three designated statistical
agencies permitted by Subtitle B to
/'share business data for exclusively

~ ' statistical purposes are the Bureau of the

Census, the Bureau of Economic

. Analysis, and the Bureau of Labor

“Statistics:81 -

B. Reqwrements When the Designated
Statistical Agencies Share Data

_ Prior to sharlng any business data-
under CIPSEA, the designated statistical
agencies shall inform respondents about

" their intentions to share the business

data. If, prior to collection, the
designated agencies anticipate that they
will share business data, the agencies
shall:

¢ Include in their Federal Register
notices required under the PRA
notification that the business data may
be shared with designated statistical
agencies; and .

« Also include in their CIPSEA
confidentiality pledges notification that
the data may be shared with designated
statistical agencies.-

When a designated statistical agency
plans to share data that was collected = -
.under a legal requirement to supply the
information without notice of the intent
to share that information with one or
more designated statistical agencies, the
agency shall publish-a notice of the
- proposed data sharing activity in the
Federal Register and specify the
business data to be shared and the

~statistical purposes for which the
‘business-data are to be used. This notice’
-shall allow a minimum of 60 days for
pubhc comment,32 and a copy of this
notice shall be sent to OMB when it is
pubhshed :

C. Heqmreménts for Written Agreements
* for Data Sharing Among Deszgnated
- Statistical Agencies

Designated statistical agencies shall
enter into a written agreement before
- sharing any business data. The written
‘agreement shall specify:

o The business data to be shared;

o The statistical purposes for which
the business data are to be used;

o The officers, emploYees and agents

authorized to examine the busmess data

- to be shared; and

e Appropriate security-procedures to
safeguard the confldentlallty of the
busmess data.

" A copy of the written agreement shall
be provided to OMB ten days prior to
execution.

818Sec. 522.
82 Sec. 524(d).

VIIL Annual Reporting and Review
Requirements

- A. Reporting Requirements

- To coordinate and oversee the
confidentiality and disclosure policies
established under CIPSEA, the Office of
Management and Budget is authorized .
under CIPSEA to require reports and
other information regarding the -
1mplementat10n of this legislation by
Federal agencies.83 In order to
effectively monitor Federal agencies’
use of the different provisions in
CIPSEA, all agencies shall report to °
OMB on (1) The use of the CIPSEA"
pledge, (2) the use of the CIPSEA agents
provision, and (3) data sharing activities

- under Subtitle B.

~ Use of the CIPSEA pledge. Any
Federal agency acquiring data under
CIPSEA Subtitle A shall report to OMB
on an annual basis on those collections
it has conducted under CIPSEA and
affirm that the agency has followed the
procedures in this guidance to ensure
the confldentlahty of the information is
protected. :

Use of the agents provzsmn in

"CIPSEA. Statistical agencies and units

are authorized under Subtitle A of
CIPSEA to designate agents, who may
perform exclusively statistical activities,
including data collection, and are bound
to the same legal requirements as agency
employees for maintaining the
confidentiality of the information.
Statistical agencies or units that choose
to designate agents shall report to OMB -
on an annual basis on the{number of

- agents designated; the kinds of -

statistical activities performed by
agents; e.g., data collection, analysis,
etc.; the different types of arrangements
for access to confidential information (if
applicable), e.g., on-site at the statistical
agency, through an agency-controlled
research data center, or off-site licensing
agreement; and the kind of written
agreement that is required for each type
of access.

Use of data sharing provisions under:
Subtitle B of CIPSEA. CIPSEA directs
that the three de51gnated agencies shall
report annually to the Director of the
Office of Management and Budget, the
Committee on Government Reform of:

- the House of Representatives, and the

Committee on Governmental Affairs of
the Senate on the actions taken to
implement the sections of the law on
sharing of business data. Designated
agency reports shall be prepared on a
calendar year basis, and shall include a.
summary of activities carried out under
this law including the statistical
purposes for sharing, any anticipated

83 Sec. 503.

improvements to quality, and any
anticipated or achieved reductions in
cost or respondent burden due to the
sharing of business data. The report
shall include copies. of each written
agreement for the sharing of business
data for the applicable year.

The initial report to OMB shall cover

- any collections since the enactment of
* the legislation in December 2002

through December 2006, and subsequent
reports shall cover a calendar year.
Agencies shall submit their initial
reports to OMB by May 30, 2007."
Subsequent reports shall be submitted
annually to OMB by: April 30th of each
year. Agencies shall also post-copies of
this report on their Web sites.

B. ‘OMB Review of Agency Rules

Agencies are authorized to
promulgate rules to implement
CIPSEA.84 Agencies proposing rules to
implement CIPSEA shall submit these

. proposed rules to OMB for review and

approval.ss

Appendix Requirements for Contracts
and Written Agreements for Agents
Acquiring or Accessing Confidential
Information Under CIPSEA -

The followmg information shall be -
included in the contract or written
agreement

¢ The identity and afflhatxon of both -
the legally responsible agent (e.g.,

- contractor or requestor seeKing access to

confidential data) and agency official
signing the agreement; - .

o_Whether the agent will be acqumng
confidential information on behalf of.

“the agency- or only accessing

confidential mformatmn the agency-
possesses;

e Aclear and detalled descrlptlon of
the purpose of the access;, "

e The specific confidential
information needed;.

* How the information will be used

e Any plans for disseminating
information as well as the products-
planned for public distribution;

o Legally binding signature lines for
the agency, and the responsible-
management level official from the
institution with which the agent(s) is
(are) affiliated. When the agent is
operating independently for these
purposes and is unaffiliated with an
institution, the agent will sign;

# The legal authority under-which the
information was collected or acquired;
o The legal authority from CIPSEA
and other laws for providing the agent
the ability to-acquire or to access the

1nformat10n

84 Sec. 503(b).

-85 Sec. 503(c). .
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« Penalties for violating
confidentiality or unauthorized use of
the information;

. The timeframe for access;

o- A requirement that the agent
provide and update as necessary a list
of persons involved in the project who
will have access to the information;

o The agent’s. respons1blllty to notlfy
‘ agenc%when

e agent no longer needs the
-information,
© The agent plans a change in site
access, and/or
< The project purpose changes
. (agency approval must be obtained
first);
e Confidentiality training
requirement for all persons who have
access to confidential information;
* - » ‘The requirement that each person
with access to confidential information
sign a non-disclosure form that signifies
an understanding of and agreement to
*the terms of access and agreement to
coniply with CIPSEA and any other
applicable laws (see below for options
on where to include this information);
o The requirement that the agent
submit any project information products
- to the agency for disclosure review
(agencies may also include or reference
reporting requirements or standards);

. » For off-site access arrangements

2 A security plan (information
systems and physical security) for
protecting the information,

O Procedures regarding the return or
destruction of information when access
isno longer necessary.(may precede
project’s end), and

O The requirement that the agent
allows the agency to carry out a physical

and IT security inspection of the agent’s -

workplace;

e Conditions requiring modlflcatlon
of the agreement;

e Termination clause for the
agreement;

¢ Listing of contact persons for the
agency and the responsible management
level official from the institution with
which the agent is affiliated. (When the
agent is operating independently and is
unaffiliated with an institution, the
agent will designate a contact person. );
and

e As applicable, information on
funding of project work, including any
between the agency, agent(s), and/or
agents’ institution.

The following information may be
included in the body of the agreement,
added to the agreement as appendices,

or made part of the agency’s official frles ,
~ for the actual agreement

e Copy of the agency-approved
proposal (if required);

o Copies of all laws cited in the -
agreement;

o The list of persons with access to
confidential information;

o Certification that all persons who
have access to confidential information
have completed confidentiality training;

« Signed non-disclosure forms for all

persons with access to confidential
information; and

« For each person with data access,’ a
copy of the background certification*
supporting such access—details to be .
determined by agency (options could

- . include fingerprinting, a sworn affidavit

of nondisclosure, work hlstory checks,
etc.).

Agencies may also include additional
requirements in their written
agreements. Examples of written >
agreements used by some agencies that
conform to the above requirements will .. :
be available on the OMB Web site.86

[FR Doc. E7-11542 Filed 6-14—07; 8:45 am]

 BILLING CODE 3110-01-P

86 http://www‘whztehouse.gov/omb goto’
“Statistical Programs and Standards.”



| " CANADA/UNITED STATES/ MEXICO
' SPP REGULATORY COOPERATION FRAMEWORK

{

On March 23 2005, the Leader s of the United States Canada and M exico, announced
" the Security and Prosperity Partnership of North Am erica (SPP). The “Prosperity _
Agenda” of the SPP seeks to enhance the competitive position of North American
industries in the global marketpl ace and to provide- greater economic.opportunity for all
of our societies, while maintaining high standards of health and safeéty for our people.

Improving trilateral regulatory cooper ation is a key element of the Prosperity Agenda. By

increasing regulatory cooperation, the federal governments of the United States, Canada and

Mexico (the Partners) aim to lower costs for North American businesses, producers,

‘governments and consumers; maximize trade in goods and servrces across our borders and
) protect health, safety, and the envrronment

Thls vquntary Framework sets out steps to improve regulatory cooper ation, where appropriate -
and feasible, while in no way diminishing the sovereignty of each P artner to carry out its -
regulatory functions according to its domestic legal and policy requirements. This framework is
.not meant to replace or duplicate ongomg regulatory cooperatlon undertaken by existi ng
mechanlsms .

. ‘ . Framework Goals
: | While mamtalnlng high standards of: hea|th and safety, and envi ronmental protectlon the o
o ‘Partners strive to achieve the goals set out below. :

1.
- process: Regulatory cooperation should be strengthened on’ a systematic basis through

/

To strengthen regulatory cooperation, including‘ at the outset of the reguiatory

increased transparency in the rulemaking process, exchanges of best practices, and

’ |nformat|on sharlng among regulators o

'To streamline regulations and regulatory processes: Regulations and regulatory
" processes can be streamlined through the increased use of joint analysis or evaluation of - -

regulatory issues of mutual interest, information exchange on im plementation approaches,
or work-sharing, as well as through existing mechanisms, such as the SPP Prosperity
Working Groups, North A merica Free Trade Agreement (NAFTA) working groups, and - |
bilateral and/or trilateral under takings among the Partners. o

To encourage compatibility of regulations, promote the use or adoption of relevant
international standards, as well as domestic voluntary consensus standards, in
regulatlons and eliminate redundant testing and certification requirements,
consistent with our World Trade Organization (WTO_) obligations: These goals will be
pursued through, for example, the work of the SPP Prosperity Working Groups, NAFTA -
working groups and bi lateral and/or trilateral undertaklngs among the Partners :

) o ‘ " The objectives and measures outlmed in the Action Plan, Part Ill, are aimed at achnevrng these goals



L Trllateral Regulatory Cooperatlon

1.:-, The Partners hereby establish a Coordinating’ Com mlttee to ensure the effectlveness

and accountability of this Framework. The Coordinating C ommittee is to include participants -
from central agencies, re gulatory agencies and trade/foreign relation agencies. The ‘nature of
this coordination should depend on the specnflc Fram ework objectlve bemg addressed

2. The Coordinating Commlttee is to develop an annual work- -plan to |mplement the Actlon

* Plan setout in Part Il that identifies areas of mutual interest for cooperation. The Coordinating -
- Committee is to offer stakeholders an opportunlty to comment as the work- plan is developed
~ and make it available to the: pUbllC : . :

» 3._ ~ The Coordmatmg Commlttee is to report annually to Leaders M |n|sters and the publlc on
regulatory cooperation and thereby increase the transparency and accountablllty of the process
to: (a) ensure that the results of North American cooperative efforts. are measured, (b) highlight -

success stories in regulatory cooperation, and () make recom mendations to regulators to -

- improve cooperation.

llIl. Action Plan
P

This’Action Plan outlines specific objectives and measures for each léramework Goal, which are
to be moved forward and m easured through the tnlateral Regulatory Cooperatlon Coordlnatlng

' Committee.

process.

i Goal 1: To strengthen regulatory cooperatlon mcludlng at the outset of the regulatory

Objectives

"~ -, Measures

A.Increase the
transparency of the
rulemaking process.

Develop intergovernmental “early alert” mechani sms to ‘
systematically and proactively share inform ation throughout the

" rule development process to avoid incompatibility issues. -

On a systematic basis seek and provide an opportunity to. =~
comment on each other's regulatory pro posals that could have
implications for the other Partners and consult throughout the
process




Goal 1: To strengthen regulatory cooperatron mcludmg at the outset of the regulatory

process.

B. Promote good

| governance by sharing

best practices.

Increase contacts betWeen and among central agencnes and R
government regulators on regulatory policy issues and practices -

of mutual interest, e.g. regulatory reform and review, instrument

choice, regulatory tools such as compliance strategies and
regulatory anaIyS|s ' ‘

‘Develop and malntaln an |IIustrat|ve inventory of best practlces | '

from which regulators can draw upon as a resour ce.

HoId meetlngs/conference caIIs of regulatory analy sts to share
knowledge and best practices in regulatory analysis to better
understand the differences among the three countries in
regulation and to.deter mine how to move towards greater

- consistency in regulatory approa ches and analytlcal practlces

across the three jurisdicti ons.

. Establish a voluntary exchange program in Wthh ofﬁcrals from

Partners’ regulatory agencies work i in the agency of a Partner
country. v

" | C:Increase information

sharing among regulators.

FaCiIitate’and‘dev'elop mechanisms to enable the sharing }of =
information througho ut the regulatory process. ;

- Share regulatory agend as.

Develop annual work plans that |dent|fy areas’ of mutual mterest -
for regulatory cooperatlon '

,./.: )

’ vDeveIop a mechanlsm to share mformatron on the status of

'regulatlons that are subject toan expedrted process

‘Goal 2: To streamline regulations and regulatory processes.

o Objectives Measures .
A. Increase the use of joint analysis or o ,Identlfy develop and conduct pilot prolect(s)
‘| evaluation of regulatory issues of mutual | in joint regulatory impact analysis, mcludlng

| interest, information exchange on
implementation approaches, or work
sharing to further improve the ti melmess
and efﬁmency of regulatory processes

cost-benefrt analysis and/or nsk assessment: -

B. Leverage exrstlng mechanisms such as | » Identify, develop and conduct pilot project(s)

| the SPP Prospenty ‘Working Groups, for developing a com patible approach to rules
NAFTA working groups and bilateral |~ and regulations in a particular sector

and/or trilateral undertakings, to anti crpate : :

regulatory issues.




| Goal 3: To encourage compatlblllty of regulations, promote the use or adoptlon of

| relevant international standards, as well as domestic voluntary consensus standards, in -

regulations, and eliminate redundant testlng and certlflcatlon requlrements, conSIstent

| wnth our WTO obllgatlons

Objectives

‘Measures .

A. Work towards more
compatible and -
coordinated regulatory
approaches.

Encourage the introduction of the Framework’s Goals relat| ng

~ to regulatory com patibility into practlces pohcnes "directives

and orders

, Work cooperatively towards lncludlng assessm ent of trade'

impact in the regulatory impact analysis to reduce regulatory

-barriers to trade among the Partners.

The Coordinating Com mittee is to develop, for consideration,
criteria for.compatibility of regulations among the Partners in
domestic regulatory review processes where feasnble

.| B. To promote the use or

adoption of relevant
international standards, as.
-] well.as domestic voluntary
consensus standards, in -
| regulations.

~ Promote the coordlnatlon of views related to the development

of international standard s and convey those views to the
relevant parties that parhcn pate in mternatlonal standards fora
as appropnate -
Work cooperatively to encourage the use or ado ption of
relevant international s tandards, as well as domestic vquntary
consensus standards in regulatlons

"C. Eliminate redundant -
testing and certification
requirements. -

Work cooperatlvely to-eliminate redundant testing and
certification, by, for example, accepting the results of ~
conform ity assessment procedures.

Identlfy, develop‘and co nduct pilot projects to eliminate .
redundant testing and certific ation requirements.
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| M-07-24
: MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM:  SusanE. Dudley g
: - Administrator, Office of Informatlon and Regulatory Affairs,
‘ Ofﬁce of Management and Budget

Sharon L. Hays } ,2 ) /,VW =
Associate Drrector and Deputy Dlrector for Sc1ence

Office of Sc1ence and Technology Pohcy
SUBJ ECT: g ‘Updated Principles for Risk Analysis

Federal agencies take a variety of actions to improve public health, safety, and the
environment. Agency activities designed to reduce risks are influenced by numerous factors,
including Congressional priorities, information on the degree of risk faced by different
populations, entities, or individuals, resources available, and the ease of implementing chosen
priorities. Development of these actions often begins with an assessment of the risks posed
. under certain conditions, as well as assessments of the potentlal changes in risk achievable due to.
dlfferent policy options.

In 1995 an interagency working group, co-chaired by the Office of Management and Budget
(OMB) and the Office of Science and Technology Policy (OSTP), developed a set of principles
to guide pol1cymakers in assessing, managing, and communrcatmg policies to address
environmental, health and safety risks (the 1995 Prmc1ples) The 1995 Principles, shared with -
regulatory agencies in a memorandum from Sally Katzen, then Administrator of OMB s Office’
of Information and Regulatory Affalrs (OIRA), remaln valid today

~ This Memorandum reinforces the 1995 Principles with reference to more recent guidance

" from the scientific community, the Congress, and the Executive Branch. This Memorandum also
benefits from feedback received on OMB ] Proposed Risk Assessment Bulletin 1ssued in 2006
(Proposed Rrsk Assessment Bulletm)

- ''U.S. Office of Mgmt. and Budget (OMB), Memorandum for the Regulatory Workmg Group, Prmczples for Risk
Analysis (1995), available at http://www. whitehouse.gov/omb/inforeg/regpol/jan1995 risk analysis principles.pdf.
? OMB, Proposed Risk Assessment Bulletin, (2006) [hereinafter Proposed Risk Assessment Bulletin], available at
http://www. wlutehouse gov/omb/1ntoreg/proposed risk_assessment_ bulletin_010906.pdf.




In January 2006, OIRA, in consultation with OSTP, released the Proposed Risk Assessment' |

' Bulletin for public comment and asked the National Academy of Sciences (NAS) to conduct an
~ expert peer review. > The NAS issued its report on the Proposed Risk Assessment Bulletin in

2007 (the 2007 NAS Report on the Proposed Risk Assessment Bulletin). * While supportive of
the goal of “increasing the quality and objectivity of risk assessment in the federal government,” »

‘the NAS recommended an approach that would “outline goals and general principles of risk
- assessment.

»3 After carefully evaluating these constructlve recommendat1ons from the NAS, as

well as feedback from a Trigorous interagency review, and public comments “we have decided
not to issue the bulletin in final form. Rather, we are issuing this Memorandum to reinforce

' -generally accepted principles for: risk analysis upon wh1ch a Wlde consensus now exrsts

Recogmzrng the diversity of documents that stem from rrsk analysrs techniques, thrs v B
Memorandum remforces generally-accepted principles for risk analysis related to env1romnental .
health, and safety risks.” As a whole, the Memorandum endeavors to enhance the scientific

o qual1ty, objectivity, and utility of Agency risk analyses and the complementary objectives of
“improving efficiency and consistency among the Federal family.® The general principles

presented here should continue to assist and guide agencres as they conduct risk analyses, and
thereby should enhance the multlple dec131ons that are based upon these analyses

~ The 1995 Principles were divided into five parts general principles, pr1nc1ples for risk
assessment principles for risk management, principles for risk communication, and pnonty
setting.” This Memorandum reiterates each of these principles (in bold text) and, where

L approprrate,lh1ghl1ghts and references more recent gurdance (m plam text).,, OMB; and OSTP vyill '

3 See Press Release, OMB OMB Requests Peer Review of Proposed Rrsk Assessment Bulletrn (Jan 9, 2006)
avdilable at_ http://www.whitehouse.gov/omb/pubpress/2006/2006-01.pdf
~* National Research Council, National Academy of Sciences, Scientific Review of the Proposed stk Assessment

Bulletin from the Office of Management and Budget (2007) [hereinafter 2007 NAS Report on the Proposed Risk
Assessment Bulletin].

%Id at6-17. : \

§ "OMB received 79 publrc comments on the Proposed Risk Assessment Bulletin. These comments are posted on .
OMB’s website, available at http://www.whitehouse. gov/omb/mforeg[comments rab/list rab2006.html. '
7 While many of the principles presented in this Memorandum may be relevant to other fields, such as financial or.
information technology risk analyses, the focus of this Memorandum is on those risk analyses related to
environmental, health, and safety risks.

B $ The enhancement of information quality, objectivity, transparency, and reproduclbrllty is addressed in other OMB
gurdance as well. See OMB, Circular A-4 for Regulatory Review (2003) [hereinafter Circular A-4] (includes -
‘requirements for regulatory analysis as it relates to risk management decisions, particularly those required under

Executive Order 12866), available at http://www.whitehouse.gov/omb/circulars/a004/a-4.pdf. In addition, pursuant
to what is commonly referred to as the Information Quality Act (Sec. 515 of the Treasury and General Government
Appropriations Act for FY 2001, Pub. L. No. 106-554), OMB issued government-wide Guidelines for Ensuring and
Maximizing the Quality, Objectivity, Utility, and. Integrity of Information Disseminated by Federal Agencres (2002)
67 Fed. Reg. 8452 (Feb. 22, 2002) [hereinafter Information Quality Guidelines), available at
http://www.whitehouse.gov/omb/fedreg/reproducible2.pdf; and its Final Information Quality Bulletin for Peer -

" Review(2004), 70 Fed. Reg.2664 (Jan. 14, 2005) [hereinafter Peer Review Bulletin], available at -

http://www.whitehouse.gov/omb/memoranda/fy2005/m05-03.pdf. These documents were each issued first as a '

‘ proposal for public comment. In addition, the Information Quality Guidelines were then 1mplemented by agencies -
‘in'their own agency-specific information quality guidelines. This Memorandum is intended to complement and
E support the Information Quahty Guidelines.

® This framework is consistent with the long- standing drstmctron between rrsk assessment risk management, and

- risk communication.. See National Research Council, National Academy of Sciences, Risk Assessment in the

Federal Government Managzng the Process (1983).



.OMB general principles.

v work with Federal agenc1es to ensure consistency w1th the pr1nc1ples in this memorandum

Agencies should review their current risk analysis practices and guidelines and 1ncorporate tllese
pr1n01ples as they develop, update and i issue risk analyses and gu1del1nes '

Should you have any questions regarding this Memorandum or Would like to discuss 1t

. please do not hesitate to contact either of us or our staff at 202-395-4852 (OIRA) or 202-456- -

71 16 (OSTP).

| _ General 'Principles

1.. These Prmclples are intended to be goals for agency activities with respect to the
assessment, management, and communication of environmental, health, and safety -
risks. Agencies should recognize that risk analysis is a tool—one of many, but

nonetheless an important tool—in the regulatory tool kit. These Principles are intended -

~ to provide a general policy framework for evaluating and reducing risk, while
recognizing that risk analysis is an evolving process and agencies must retaln sufficlent
ﬂexnblllty to incorporate scientific advances.

The 2007 NAS Report on the Proposed Risk Assessment Bulletin re_commen'dedrthat OMB
“develop goals for risk assessment that emphasize the central 'objective of enhanced scientiﬁ_c

" quality and the complementary Ob_]GCthCS of efficiency and consistency among agencies .
~evaluating the same or similar risks.

9 10

Recognizing that “[r]isk assessment is not a monolithic
process or a single method,” and that “[a]ll risk assessments share some common principles, but

 their application varies widely among domains,” the NAS recommended that “affectéd federal

agencies develop their own technical risk assessment guidelines that are consistent with the
21l v

2. The Principles in this document are intended to be applied and interpreted in the |
context of statutory policies and requirements, and Administration priorities.

3. As stated in Executive Order No. 12866, “ In setting regulatory priorities, each agency
* shall consider, to the extent reasonable, the degree and nature of the risks posed by
“various substances or activities within its jurisdiction” [Section 1(b)(4)]. Further, in
developing regulations, federal agencies should consider “...how the action will reduce
risks to public health, safety, or the environment, as well as how the magnitude of the
risk addressed by the action relates to other risks within the ]lll‘lSdlctlon of the agency”
" [Section 4(c)(1)(D)] 12 .

Agencres should refer to Circular A-4 for expanded and updated gu1dance regarding best

' practrces for agency regulatory analysrs

10 2007 NAS Report on the Proposed RlSk Assessment Bulletin, Supra note 4, at 110
"' Id. at 106, 110-11.

* 12 See Exec. Order No. 12866, 58 Fed. Reg. 51,735 (Oct. 4, 1993) available at

http://www.whitehouse.gov/omb/inforeg/e012866.pdf. See also Exec. Order No. 13132, 72 Fed Reg 2763 (Jan. 23,
2007), available at http://www.whitehouse.gov/omb/inforeg/eo12866/index_e012866.html.

'3 See footnote 8. Circular A-4 refined OMB’s “Economiic Analysis of Federal Regulations Under Executive Order

12866” (1996) (a “best practlces” guide to preparing a regulatory analys1s) avazlable at



4 In undertaking risk analyses, agencies should establish and maintain a clear dlstlnctlon
between the identification, quantification, and characterization of rlsks, and\the
selection of methods or mechanisms for managlng risks. Such a distinction, ]however,

~ does not mean separation. Risk management policies may induce changes in human
behavmrs that can alter risks (i.e., reduce, increase, or change their character), and
these llnkages must be 1ncorporated into evaluatlons of the effectrveness of such
policies. , N

. 4 i

5. The depth or extent of the analysns of the l'lSkS, beneﬁts and costs assoclated w1th a

: declswn should be commensurate with the nature and srgnlficance of the decrsnon. V

Subsequent reports have re- afﬁrme’d this principal. The 1997 Preside‘ntial/Congressional G

+ Commission on Risk Assessment and Risk Management (referred to as the. PreS1dent1al
- Commrss1on on R1sk) issued a two- volume report that stated as follows

The level of detail considered in a risk assessment and included in a risk characterization'
should be commensurate with the problem’s 1mportance expected health or environmental
- impact, expected economic or social impact, urgency, and level of controversy, as well as
‘ 5w1th the expected 1mpact and- cost of protectlve measures.'*

f A 2007 NAS report on global change assessments evaluated lessons learned from relevant past
~ global change assessments."> The NAS, drawing on its analysis and the relevant literature,

identified essential elements of effective assessments and included elements relating to the

v adequacy of funding and the balance between benefits of the assessment and thc opportumty
-costs of producmg it.! :

: http: //www whltehouse gov/omb/mforeg/r iaguide.html. The “best pract1ces -guide was issued as guidance in"2000,
... -OMB’s Memorandum for the Heads of Departments and Agencies on Guidelines to Standardize: Measures of Costs :
" and Benefits and the Format of Accounting Statements (2000); available at -

http://www.whitehouse.gov/omb/memoranda/m00-08.pdf; and reaffirmed in 2001, OMB’s Memorandum for the:
President’s Management Council on Presidential Review of Agency Rulemaking (2001), available.at :
http://www.whitehouse.gov/omb/inforeg/oira_review: -process.html. Before finalization, Clrcular A-4 went through

_public comment, interagency review, and peer review.

v " Presidential/Congressional Commission on Risk Assessment and Risk Management, F; ramework for

" Environmental Health Risk Management, 1 Final Report 25 (1997) [hereinafter Risk Commission Report I].
5 See National Research Council, National Academy of Sciences, Analysis of Global Change Assessments Lessons .

Learned (2007) [hereinafter 2007 NAS Report on Global Change Assessments].

. 1% 1d., supra note 15, at 4 (two essential elements of effective assessments are “[a]dequate fundlng that is'both’ .
- commensurate with the mandate and effectively managed to ensure an efficient assessment process™ and a “balance
- between the benefits of a partlcular assessment and the opportumty costs (e.g., commitments of tlme and effort) to

thc sc1ent1ﬁc commumty”)
. o



Principles for Risk Assesslneut

1 Agencles should employ the best reasonably obtamable scientific mformatlon to
‘ assess risks to health, safety, and the envnronment - »

'Risk analyses should be based upon the best available scientiﬁc methodologies, infonnation,'
- data, and we1ght of the ava1lable scientific ev1dence ‘The Presidential Commission on Risk
‘observed : : L ‘ '

~

Because so many Judgments must be based on limited 1nformat10n it is critical that all -

reliable information be considered. Risk assessors and economists are responsible for -
prov1d1ng decision-makers with the best technical information available or reasonably
attainable, including evaluations of the weight of the evidence that supports d1fferent

assumptions and conclusions.'® ]

Congress emphasized using the best available scientific ev1dence for risk 1nformat10n in the 1996
amendments to the Safe Drinking Water Act (SDWA) 12 Pursuant to the SDWA, an agency is.
directed “to the degree that an agency action is based on science,” to use: '

(1) the best available, peer-reviewed science and supporting studies conducted in
accordance with sound and objective scientific practices; and (ii) data collected by -
accepted methods or best available methods (1f the rel1ab1l1ty of the method and the
nature of the decision justifies use of the data).”

Agencies have adopted or adapted this'SDWA standard in their Information Quahty Gu1dehnes
with regard to the analysis of risks to human health safety, and the environment.” ‘

2. Characterizations of risks and of changes in the nature or magnitude of risks should
be both qualitative and quantitative, consistent with available data. The
- characterizations should be broad enough to inform the range of pollcies to reduce
risks.

f
i

In the 1996' SDWA amendmerits, Congress adopted-a basic quality standard for the _
_ dissemination of public information about risks of ad_verse health effects. Under the 1996

' In this Memorandum, “scientific”” information includes information related to applied sciences (such as
engineering) and technical information related to these fields.

'® Risk Commission Report I, supra note 14, at 38. The Risk Commission Report I provides examples of the kinds
of considerations entailed in making judgments on the basis of the weight of the scientific evidence in a toxicity
study: quality of the toxicity study, appropriateness of the toxicity study methods, consistency of results across
studies, biological plausibility of statistical associations, and similarity of results to responses and effects in humans.
142 U.S.C. § 300g-1(b)(3)(A,B). :

242U.8.C. § 300g-1(b)(3)(A). '

2! Links to agency specific information quallty gu1delmes can be found in the OMB Draft 2007 Report to Congress
oh the Costs and Benefits of Federal Regulations, Appendix C, available at

http://www. whitehouse.gov/omb/inforeg/2007_cb/2007_draft_cb_report.pdf. For specific examples of agency
guidelines, see http:/dms.dot.gov/submit/DataQualityGuidelines.pdf (Department of Transportation guidelines),
http://aspe.hhs.gov/infoquality/Guidelines/index.shtml (Department of Health and Himan Services guidelmes)
http://www.sti.nasa.gov/qualinfo.html| (National Aeronautics and Space Administration guldelmes)

http://www.dol. gov/mformanonquahtv htm (Department of Labor guidelines). : TN




¢ : -

- SDWA amendments, the Environmental Protection Agency is directed “to ensure that the
presentatlon of information on public health effects is comprehensive, informative, and :
understandable.”* The Information Quahty Guldehnes adapt this language and further drrect v
the agencies to: i :

~ ina document made available to the public in support of a regulation [to] specrfy to the

- _extent practicable— (i) each population addressed by any estimate [of applicable risk
- effects]; (ii) the expected risk or central estimate of risk for the specific populations

_, [affected]; (iii) each appropriate upper-bound or lower-bound estimate of risk; (iv) each

. significant uncertainty identified in the process of the assessment of [risk] effects and the

~ studies that would assist in resolving the uncertainty; and (v) peer-reviewed studies
known to the [agency] that support, are directly relevant to, or fail to support any estimate
of [I‘lSk] effects and the methodology used to reconcile 1nconsrsten01es in the screntrﬁc _

o data :

i

Agen01es have adopted or adapted this standard in their Information Qualrty Gurdehnes with |
regard to analysrs of rrsks to human health, safety, and the environment.” '

e

- . In add1t10n the Information Quality Guidelines state that agency disseminations should be

objective; these guidelines, as well as individual agency information quality gurdellnes prov1de
-further discussion of objectivity and its application in agency drssemlnatrons While risks
should not be minimized nor exaggerated, the 2007 NAS Report on the Proposed Risk
Assessment Bulletin stated that “[iJnformation on the Vanabrhty of effects across potentrally
‘ :affected populatlons is essent1a1 to dec1sron-makrng

: When characterizing r1sk in its 1996 report on understandrng risk and how it informs decisions,
the NAS stated that “quantrtatlve models to organize and mterpret data are particularly important
~ to risk characterization.”®’ When a risk analysis is influential,”® increased efforts to provide
- useful quantitative estimates of risk are particularly important. Due to the inherent uncertainties -
' assocrated with estimates of risk, presentatlon ofa smgle estlmate may be mlsleadmg and '

242 US.C. § 300g-1(b)(3)(B)."

3 See Information Quality Guidelines, supra note 8.

* See footnote 21.

¥ See Information Quahty Guidelines, supra note 8. On a substantive level objectivity ensures accurate, rehable :
and unbiased information. C
% See 2007 NAS Report on the Proposed Risk Assessment Bulletin, supra note 4, at 63 (in referring to the Proposed

. Risk Assessment Bulletin’s statement that risk assessments should be presented such that they are “neither . -

. mlmmlzmg nor exaggerating the nature and magnitude of risks,” the NAS stated that this “could, however, degrade

" risk analysis if it were interpreted so as to deprive decision-makers of important information on sensitive

'subpopulations on the grounds that such information may generate risk estimates con51derab1y hrgher than a central

B tendency or general population estimates.”):

?7 National Research Council, National Academy of Scrences Understanding Risk: Informing Decisions in a
-Democratic Society 99-100 (1996) [hereinafter 1996 NAS Report on Understandmg Risk and Informing De01s1ons].
* In this Memorandum, the term “influential” is defined in the same way as it is‘defined in the Information Quality-
Guidelines." Influential means that “the agericy can reasonably determine that dissemination of the information will
have or does have a clear and substantial 1mpact on important public policies or important private sector decisions.”
In their information quality guidelines, agencies have defined “influentialin ways appropnate for them glven the '
* nature and multiplicity of issues for which the agenmes are responsrble



- provide a false sense of pre01s1on ® Expert panels agree that when a quantitative

_characterization of risk is provided, a range of plausible risk estimates should be provided. 0
When somethmg more than a superficial analysis can be conducted, quantitative uncertamty :
analysis, sensitivity analys1s and a discussion of model uncertainty can greatly mfonn risk
management de01s1ons :

Experts have recognized that when presenting risk information qualitatively, or quantitatively,
agencies’ methodological approaches will likely vary and will depend upon the context for
which the analysis is used.*”  These methodologies are continuing to develop as the science
“associated with quantitative uncertamty analysis advances. As technical gu1dance continues to.
‘develop, S0 t00 siould agencies’ presentation of quantltatlve risk mformatlon

~ ¥ See National Research Council, National Academy of Sciences, Models in Environmental Regulatory Decision ..
Making 136 (2007) [hereinafter 2007 NAS Report on Environmental Decision Making] (“there are substantial
problems in reducing the results of a large-scale study with many sources of uncertainty to a single number or even a
single probability distribution. We contend that such an approach draws the line between the role of analysts -and
“the role of policy makers in decision making at the wrong place.”); /d. at 7 (“Effective decision making will require
providing policy makers with more than a single probability distribution for-a model result (and certainly more than
just a single number, such as the expected net benefit, with no indication of uncertainty). Such summaries obscure
the sensitivities of the outcome to individual sources of uncertainty, thus undermining the ability of policy makers to
make informed decisions and constraining the efforts of stakeholders to understand the basis for the decisions.”).
See.also 1996 NAS Report on Understanding Risk and Informing Decisions, supra note 27, at 66 (“Risk -
characterizations often fail because they attribute meaning to Scientific estimates in ways that m1slead pamc1pants m
the risk decision process or are incomprehensible to them.”).
%0 See 2007 NAS Report on the Proposed Risk Assessment Bulletin, supra note 4, at 37 (“The committee agrees -
with OMB that in some cases ‘présentation of single estimates of risk is misleading” and that ranges of ‘plausible
risk” should be presented; however, the challenge is in the operational definitions of such words as central expected
and plausible.”) (emphasis in original).
3! See 2007 NAS Report on Environmental Decision Making, supra note 29, at 6 (“A wide range of p0331b111t1es is
. available for performing model uncertainty analysis. At one extreme, all model uncertainties could be represented
probabilistically, and the probability distribution of any model outcome of interest could be calculated. However, in
assessing environmental regulatory issues, these analyses generally would be quite complicated to carry out
convincingly, especially when some of the uncertainties in critical parameters have broad ranges or when the
parameter uncertainties are difficult to quantify. - Thus, although probabilistic uncertainty analysis is an important
tool, requiring EPA to do complete probabilistic regulatory analyses on a routine basis would probably result in
superficial treatments of many sources of uncertainty. The practical problems of performing a complete -
probabilistic analysis stem from models that have large numbers of parameters whose uncertainties must be
"éstimated in a cursory fashion. Such problems are compounded when models.are linked into a highly complex
system, for example, when emissions and meteorological model results are used as inputs into an air quality
model.”); /d. at 7 (“It is not necessary to choose between purely probabilistic approaches and .deterministic
approaches. Hybrid analyses combining aspects of probabilistic and deterministic-approaches might provide the
best solution for quantifying uncertainties, given the finite resources available for any analysis. For example, a
‘sensitivity analysis might be used to determine which model parameters are most likely to have the largest impacts
..on the conclusions, ‘and then a probabilistic analysis could be used to quantify bounds on the conclusions due to
uncertainties in those parameters.”).
32 Id. at 7-8 (“In some cases, presenting results from a small number of model scenarios will provide : an adequate
uncertainty analysis (for example, cases in which the stakes are low, modeling resources are limited, or ‘insufficient
information.is available). In many instances, however, probabilistic methods will be necessary to characterize
properly at least some uncertainties and to communicate clearly the overall uncertainties.”).



3 Judgments used in developmg a risk assessment, such as assumptlons, defaults, and
~ uncertainties, should be stated explicitly. The rationale for these judgments and thelr
“influence on the risk assessment should be artlculated

I important judgments are supported by, or conflict with, empirical data, that informatioh; should
“be discussed. The discussion should address the range of scientific and/or technical opinions

regarding the likelihood of plaus1ble alternate judgments and the direction and magmtude of aﬁy

~ resulting changes that might arise in the analysis due to changes in key Judgments Every -

effort should be made to perform a quantitative evaluation of reasonable alternative
assumptions.** When an analysis combines multiple assumptlons the basis and ratlonale for
combining the assumptlons should be explicitly descnbed

;Critical. judgments are often made wher'i choosing and preSenting study results. Results based on-
- different effects and/or different studies should be presented to convey how the choice of effect

and/or study influences the analysis. - The presentation of information regarding different »
scientifically plausible endpoints should allow for a robust discussion of the available data, =
associated uncertainties, and underlying science. In its 2007 report evaluating global change
assessments, the NAS recommended that “[t]here should be a deliberate effort to'clarify the
importance of alternative assumptions and to illustrate the impacts of uncertainties. 3 When
relying on data from one study over others, the agency should pr0v1de a clear ratlonale and/or

- scientific basis for its ch01ce

4. Risk assessm_ents should encompass all appropriate hazards (e.g., acute and chrO"ﬂic.
- risks, including cancer and non-cancer risks, to human health and the environment).
- In addition to considering the full population at risk, attention should be directed to

' subpopulatlons that may be partlcularly susceptible to such risks and/or may be
more highly exposed.

‘A good risk analysis should clearly summarize the scope of the assessment, including a

description of: the agent, technology and/or activity that is the subject of the analysis; the hazard

. of concern; the affected entities (populations, subpopulations, individuals, natural resources,

ecosystems, critical infrastructure, or other) that are the subject of the assessment; the
exposure/event scenarios relevant to the objectives of the assessment; and the type of event-

SR See 1996 NAS Report on Understandmg Risk and Infonmng Decisions, supra note 27, at 53 (“Slmphfymg

assumptions generate especially serious problems when some of the assumptions are unreasonable in the face of

" information available to people outside the analytical process.”).

*Id. at 99 (“Without good analysis, deliberative processes can arrive at agreements that are unwise or not
feasible.”). See also National Research Council, National Academy of Sciences, Health Risks from Dioxin and
Related Compounds 7 (2006) (“Although EPA [in its dioxin assessment] addressed many sources of variability and
uncertainty qualitatively, the committee noted that the Reassessment would be substantially improved if its risk
characterization included more quantitative approaches Failure to characterize variability and uncertamty

, thoroughly can convey a false sense of precision in the conclusions of the risk assessment.”).

% See Circular A-4, supra note 8, at 39 (“Inferences and assumptions used in your analysis should be identified, and
your analytical choices should be explicitly evaluated and adequately justified.”). :

% See 2007 NAS Report on Global Change Assessments, supra note 15, at 126

37 See Clrcular A- 4 supra note 8, at 39. : ‘ ,



consequence or dose-response relationship for the hazard of concern. * In the 2007 NAS Report -
- on the Proposed Risk Assessment Bulletin, the NAS reaffirmed that including this information
would i improve the clanty of arisk analys1s and is consistent with the recommendations of

~ previous expert reports.”

More recent reports have reaffirmed that, in add1t1on to cons1denng the full population or entltles '
at risk, the risk analysis should also consider subpopulations or sub-entities that may be
particularly susceptible to such risks and/or may experience greater exposures.*’ If a risk
“analysis is to address only specific subpopulatlons the scope should be very clear about this
hm1tat10n

‘Where there are known dlfferences in risk for dlfferent 1nd1v1duals subpopulatlons or
ecosystems, analysts should characterize this variability. Risk managers will be better informed
when an understanding of vanablhty and the key contributors to the cause of this variability are
presented in the risk analysis.'' As guldance on the presentatlon of risk 1nformat10n to the public
~continues to develop, so too w111 agencies’ presentatlon and d1scu551on of var1ab111ty

The President’s Commission on Risk stated: “A good risk management decision is basedona -
careful analysis of the weight of scientific evidence that supports conclusions about a problem’s
~ potential risks to human health and the environment.”*? This may include consideration of both
positive and negative studies, in light of each study’s technical quality. Agencies and the risk

assessment community are continuing to develop techniques for weight of evidence evaluations.

- Agencies should consider confounding and/or synergistic factors. The scientific process of

- considering these elements may assist policy makers in developing a broader sense of how risk -

- can be reduced significantly and the range of decision optlons that need to be cons1dered mn -
developmg risk management approaches :

s See Risk Commission Report I, supra note 14, at 24 (a list of questlons should be addressed ina I‘lSk

' characterization). . A

- % See 2007 NAS Report on the Proposed Risk Assessment Bulletin, supra note 4, at 62.

9 See Risk Commission Report I, supra note 14, at 24 (a list of questions that includes asking about individuals or -
groups that are at risk and if some people are more likely to be at risk than others).

#! See 2007 NAS Report on the Proposed Risk Assessment Bulletin, supra note 4, at 80 (““information on the
variability of effects across potentially affected populations--due to differences in sensitivity, exposure, or both--ls
essential to.decision-making.”).

2 See Risk Commission Report I, supra note 14, at 23; Id at 23-24 (“Itis 1mportant that risk assessors respect the

" objective scientific basis of risks and procedures for making inferences in the absence of adequate data. Risk

assessors should provide risk managers and other stakeholders with plausible conclusions'about risk that can be
" made on the basis of the available information, along with evaluations of the scientific weight of evidence
supporting those conclusions and descriptions of major:sources of uncertainty and alternative views.”). .
3 Id. at 24 (a list of questions that includes asking about “[w]hat other sources cause the same type of effects or
. l’lSkS 7). , ki :
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“ . 5 Peer review of’ l‘lSk assessments can ensure that the highest professional standards .
ce ' are malntalned Therefore, agencles should develop pohcles to maxrmlze its use. ' -

Agen01es should refer to the Peer Rev1ew Bulletm for updated guldance regardmg agency best '
: :practlces for peer rev1ew "o ' :

6. Agencles should strlve to adopt conslstent approaches to evaluatlng the risks posed =
by hazardous agents or events. Coe e . , oAl ‘

Prlnclples for Rlsk Management

- 1 In maklng s1gn1ficant risk management decrsrons, agencies: should analyze the
~ distribution of the risks and the benefits and costs (both direct and indirect, both - ' .
j‘,quantlfiable and non-quantifiable) associated with the selection or lmplementatlon of -
- risk management strategies. Reasonably feasible risk management strategles, mcludlng
L ‘ '-regulatlon, positive and negative economic incentives, and other ways to encourage
- behavioral changes to reduce risks (e.g., information dissemination), should be .
' evaluated Agencies should employ the best available scientific, economic and- pollcy
v analysns, and such analyses should include explanatlons of 51gn1ficant assum]ptlons, :
. uncertalntles, and methods of data development

i :Agenc1es should refer to C1rcu1ar A-4 for updated guldance regardmg agency best practlces for
: 5-,regulatory analysis.” : v ,

‘ e :.2,,."' In choosmg among alternatlve approaches to. reduclng rlsk, agencles should seek to
"' offer the greatest net 1mprovement in total societal welfare, accounting for a broad -
- range of relevant social and economic considerations such as equity, quality of life,
" individual preferences, and the magnitude and distribution of benefits and costs (both
“direct and indirect, both quantifiable and non-quantlfiable) ‘

L Agenc1es should refer to Circular A-4 for updated guldance regardmg agency best practlces for
regulatory analy81s v 4

'Prlnclples for Risk Communlcatlon S

. L1 Rlsk communlcatlon should mvolve the open, two-way exchange of 1nformatlon
between professionals, including both pollcy makers and “experts” in relevant :
dlsclphnes, and the pubhc :

In descrlbmg 1ts approach to risk characterlzatlon in the 1996 NAS Report on Understandmg
Risk and Informing Decisions, NAS stated that “[t]he responsible organization’s staff should. .
describe the stated and implicit purposes of the decision-making activity, the type of dec1s1on -
and general alms,furthered by the activity, and the intended users of the risk characterization.” all

o 44 See Peer Review Bulletin, supra note 8. - Rt B s R
~ ®'See Circular A- 4 supra note 8. o ‘ o P
46 d . . . .
7 See'1996 NAS Report on Understandmg RlSk and Informmg De01s1ons supra note 27 at 146 Id. (“D1fferent
v R types’ of decisions may require different types of knowledge and perspectives and hence requlre different _
. ' T part1c1pants in the analytlc del1berat1ve process--both m51de and 0uts1de the orgamzatlon ) ' T
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'Agenmes should provide this information as it wrll assist the readers and users in better
understanding the questions that the analysis sought to answer and will help to ensure that the -
risk analyses are used for their intended purposes. This information is particularly important in-
~ cases where likely users of the risk analyses are not the original 1ntended audlence for the

' document. x

"~ 2. Risk management goals should be stated clearly, and risk assessments and l‘lSk _
‘management decisions should be communicated accurately and obJectlvely ina
- meaningful manner. R L N

- An executive summary that discloses the Ob_]eCtIVCS and scope, the key ﬁndmgs of the analys1s
~ and the key sc1ent1ﬁc limitations and uncertainties can be an important part of risk
commumcatlon ! In the 2007 NAS Report on the Proposed Risk Bulletin, the NAS commented
that the inclusion of an executive summary could improve the clarity of risk assessments.**
Presentation of information in a helpful and concise introductory section of the report will not-
~ only foster improved communication of the findings, but will also help ensure that the r1sk
" analysis is appropriately interpreted by diverse end users.

To maximize publlc understandmg and partlclpatlon in rlsk-related declsmns, agencles
should: :

a. explam the basis for s1gn1ficant assumptlons, data, models, and 1nferences used
or relied upon ln the assessment or declswn,

A h1gh degree of transparency. w1th respect to data assumptlons and methods will i increase the
credibility of the risk analysis, and will allow interested 1nd1v1duals 1nternal and. external to the
agency, to understand better the technlcal basis of the analysis.” : L

: b‘ describe the sources, extent and magmtude of s1gn|ﬁcant uncertamtles assoclated :
: w1th the assessment or decision; :

~In the 1996 NAS Report on Understandlng Risk and Informlng Decrs1ons the NAS observed
that “[t]here is strong agreement that risk analysts should explicitly summarize uncertainty, and

% Key limitations are those that are most lrkely to affect 31gmﬁcant1y the determmatlons and/or estlmates of r1sk '
. presented in the'analysis. . ~

¥ See 2007 NAS Report on the Proposed Risk Assessment Bulletm supra note 4, at 64 (“These qualitative.
 standards . . [presented in an executive summary] could improve the clarity of risk assessment in the federal -

govemment if risk assessments do not 1mplement them already (although the existence of such problems is not
established by the bulletin.’ ") :
0 See 1996 NAS Report on Understandmg Risk and Informmg Decrslons .supra note 27, at 67; 1d. at lOO (m a good
quantitative analysis, “[a]ny assumptions used are clearly explained, used consistently, and tested for . :
reasonableness,” “[c]alculations are presented in such a form that they can be checked by others interested i in
verifying the results,” and “[u]ncertainties are indicated, including those in data, models, parameters, and :
calculations.”).- See 2007 NAS Report on Global Change Assessments, supra note 15, at 126 (NAS recommends:
that “[t]here should be a deliberate effort to clarify the-importance of alternative assumptions and to illustrate the
impacts of uncertainties.”).” See also U. S. Environmental Protection Agency, Science Policy Council Handbook,
Risk Characterization 15 (2000) [hereinafter EPA Risk Characterization Handbook] (“[Transparency] ensures that
any reader understands all the steps, logic, key assumptions, limitations, and decisions in the risk assessment; and
comprehends the supporting rationale that lead to the outcome.”). In the EPA Risk Charactenzatlon Handbook
EPA lists 10 elements of full d1sclosure Id. at'15- 16 ) L :
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|

: there are methods for domg s0.”! In the 2007 NAS Report on Global Change Assessments
‘when referrmg to critical elements of a credlble leg1t1mate and salient assessment the NAS
i 1ncluded as one of four central elements : :

Del1berat1ve and consistent methods of treating and commumcatlng uncertainties add

credibility and salience. Regardless of method (statistics, sensitivity analysis, scenario
development, or expert Judgment) each measure must be deﬁned and communicated in a
'consrstent manner.

: In the same report the NAS also stated

An effectwe charactenzatlon of uncertainty in assesstents requires determining what

- sorts of uncertainty information would be useful for decision makers as well as _
developing quantitative or qualitative measures of uncertainty . . . . The manner in which
uncertainties are acknowledged and characterlzed w1ll affect both the salrence and .

s cred1b111ty of the assessment.” : e : ‘ .
- L

" The agency also should 1dent1fy the sources of the underlymg 1nformatlon (consistent w1th
- sensitive information and conﬁdent1al1ty protectlons) and the supporting data and models so that

the public can evaluate whether there may be some reason to question ob]ect1v1ty Data should ', :
be accurately documented, and error sources affecting data quality should be identified and

'dlsclosed 33 , ‘ R

, ¢.. make appropriate risk comparisons, takmg mto account for example, publlc
attitudes with respect to voluntary versus mvoluntary risk; and,

~ When rnakmg risk comparisons, agencies should be careful to consider the perspectives, -

assumptions, attitudes and context that the public associates with each risk. Agencies may want

- to consult the risk communication literature when considering appropriate comparisons. *

Although the risk assessor has conS1derable latitude in making risk comparisons, the fundamental
point is that risk should be placed in a context that is useful and relevant for the intended -
audience.” Furthermore effective communication of risk 1nformatron can assist the public in |

51 See 1996 NAS Report on Understanding Risk and Informing Decisions, supra note 27; at 107 (“When uncertainty -

- is recognizable and quantifiable, the language of probability can be used to describe it.”). See also EPA Risk
- Characterization Handbook, supra note 50, at 41 (“While it is generally preferred that quantitative uncertainty

analyses are used in each risk characterization, there is no single recognized guidance that currently exrsts on how to :

_conduct an uncertainty analysis. Nonetheless, risk assessors should perform an uncertainty analysis . .

Uncertainty analysis should not be restricted to discussion of prec1510n and accuracy, but should mclude such issues
as data gaps and models.”). .

" 32 See 2007 NAS Report on Global Change Assessments supra note 15 at.60.-

® 1d. at 126.

5 See Information Quality Guidelines, supra note 8. ’ '

% See OMB, ‘Statistical Policy Working Paper No. 31, Measuring and Reporting Sources of Errorin Surveys 1-5
(2001) (“The measurement and reporting of error/sources is important for everyone who uses statistical data: For
the analyst, this information helps data analyses through an awareness of the llmltatlons of the data.”), available at.
http://www.fcsm.gov/01papers/SPWP31 -final.pdf . = :
%6 See National Research Couincil, National Academy of Sc1ences, Improvmg Risk Commumcatzon 165-79 (1989)

- See also Risk Commission Report I, supra note 14, at 4 (the problems a regulatwn is intended to address shouldbe = -

placed in thelr ‘public health and ecological context.”).



balanéing benefits and risks.”” As our nnderstanding regarding the presentation of ri'sk" :
information to policy makers and the pubhc continues to develop, S0 too will agencies’
~ presentation and discussion of risk comparison information. :

d. provide timely, publlc access to relevant supportlng documents and a reasonable'
~ opportunity for public comment.

Agencies should refer to OMB’s Final Bulletin for Agency Good Guidance Practices, as well as
the Peer Review Bulletin, for updated guidance regarding best practices for increasing public
access and public comment concerning guidance documents and influential scientific '
information.”® In addition, as noted in the OMB Information Quality Guidelines, influential risk
analyses should be reprodumble For guidance on how to provide the public with timely

" access to government information, Agencies should refer to OMB’s Circular A-130, which -

- addresses the management of Federal information resources, and OMB Memorandum 06-02,
:Wthh addresses improving public access to Federal information.*

B | Prlnclples for Priority Settlng Using Risk Analysis

1. To inform priority setting, agencies should seek to compare risks, grouplng them in
broad categories of concern (e.g., hlgh moderate, and low).

2. Agencies should set priorities for managing risks so that those actions resulting in the
‘greatest net improvement in societal welfare are taken first, accounting for relevant
management and social considerations such as different types of health or
environmental impacts; individual preferences; the feasibility of reducing or avoiding
risks; quality of life; environmental justice; and the magnitude and dlstrlbutlon of both
short- and long-term benefits and costs. '

3. The setting of priorities should be informed by internal agency experts and a broad
range of individuals in state and local government, industry, academia, and
nongovernmental organizations, as well as the public at large. Where poss1ble,
consensus views should be reflected in the setting of priorities.

4. Agencies should attempt to coordinate risk reduction efforts wherever feasible and
approprlate. ‘

%7 See Institute of Medicine, National Academy of Sciences, Seafood Choices: Balancing Benefits and Risks 207
(2006) (“In the committee’s judgment, it is important to conduct substitution analyses of thé potential impacts of
-changes in consumption despite the uncertainties about the underlying nutrient and contamination levels.”). /d. at
231 (inreferring to guidance and information that can simplify such tradeoffs ‘the NAS lists considerations for
“guidance development). :

>% See OMB, Final Bulletin for A gency Good Guzdance Practices (2007) available at "~
http://www.whitechouse.gov/omb/fedreg/2007/012507 _good_guidarice.pdf, and Peer Review Bulletin, supra note 8.
% See Information Quality Guidelines, supra note 8, 67 Fed. Reg. at 8460 (independent reanalysis of the original or
- supporting data usmg the same methods would generate similar analytical results, subject to an acceptable degree of
precision).

% See OMB, Circular A-130, Management of F ederal Information Resources (2000), avazlable at
http://www.whitehouse.gov/omb/circulars/al30/al30trans4.pdf; OMB Memorandum No: 06-02, /mproving Public
Access to and Dissemination of Government Information and Using the F ederal Enterprise Architecture Data
Reference Model (2005), available at http://www.whitehouse.gov/omb/memoranda/fy2006/m06-02.pdf.




Securlty and Prosperlty Partnershlp of North Amerlca

Common Regulatory Prmclples

On August 21; 2007, Leaders of Canada, Mexico and the United States released the Regulatory Cooperation Framework:
(RCF), seeking to improve trilateral regulatory cooperation to (1) lower costs for North American businesses; -
_producers, governments and consumers; (2) maximize trade in goods and services across our borders and (3) protect -

health safety, and the env1ronment .

As one element of the Framework, governments agreed to develop and maintain an 1nventory of regulatory best
practices from which regulators can draw upon as a resource. The establishment of this inventory will be an 1mportant
v'-mllestone in‘advancing regulatory cooperation through the Framework '

The OECD Guiding Principles for Regulatory Quality and Pelformance ' ~
-(http://www.oecd.org/dataoecd/19/51/37318586.pdf) represent a broad-based, 1ntemat10nal consensus on regulatory

policy and forma good basis for common Framework principles. Canada, Mexico and the United States reaffirm their

commitment to these Principles, and believe that they prov1de a useful point of reference in developlng an 1nventory of '
. regulatory best practlces , :

Accordingly, Canada Mexico and the United States have approved the followmg common regu]atory prmc1ples to
gurde their respectlve regulatory policies and practices.

: RCF Cornmon Regulatory Principles'
Justify the need for regulation, including the consideration of market. failures. v |
Identlfy altematlves to addressing a regulatory need mcludmg non—regulatory optrons
Assess the costs and benefits of regulatory and where approprlate non-regulatory altematrves SO that optlons that ,
~maximize net benefits can be 1dent1ﬁed
Mmlmize the ad)verse impact of regulatlon ona fair, eompetitive and innovative market econonly.
‘Minimize unnec'essar‘ilybdivergent or duplieative‘reduirements within North America.
. Promote perfonnance;based regulation where appropriate and to the extent practicable.
' Ensure tirneliness in regulatOry'deeision—making. o |
: Write regulations in plain language so they are easily understood

~ Ensure transparent regulatory development and 1mplementat10n makmg regulatlons and regulatory 1mpact analyses
easrly acce551ble :

[

d 10. Evaluate and review existing regulations routinely.




‘ | 'v o | “ Securlty and Prosperlty Partnershlp of North Amerlca

Illustratlve Inventory of Best Practlces |

Below i is a non- -exhaustive mventory of best practices in North Amerlca that prov1des guldance on how to achleve the' B
RCF Common Regulatory Principles. : : - »

CANADA
. ., Cabmet D1rect1ve on Streamhmng Regulatlon '

[ ttp://www.regulation.gc. ca/dlrectwe/dlrectlveOl -eng. asg]

e Assessmg, Selectmg, and Implementmg Instruments for Gove_rnment Action L
[http://www.regulation. cca/documents/ l-ld/asses-eval/asses-evaltb-en'.as | R

o Canadlan Cost- Beneﬁt Analy51s Gurde Regulatory Proposa]s
. [http://www. regulatlon ge. ca/documents/gl ld/analys/analystb eng.asp]

. Gu1de11nes on International Regulatory Obllgatlons and Cooperatlon P IR
. '[http //www regulatlon gc. ca/documents/gl |d/iroc-cori/iroc-coritb-eng.asp] '

x Guldelmes for Effective Regulatory Consultatlons
- [http: //www regula‘uon ge. ca/documents/gl ld/erc-cer/erc-certb- eng asp]

L v . Developmg Regulatlons The Basic Steps and the Plain Language Approach
‘ © .. . [Linkto French and English PDF versions of document] -

MEXICO

. Regulatory Impact Assessment (Spanish only)
- [htto’://www.cofemermir.gob.mx]

K :Pre51dent1al Order for Regulatory Quality (Spanish only)
[htto [/ WwWw. cofemer gob. mx/documentos/marcm undrco/acuerdos/acr Ddf]

‘ 0 Federal Law of Admmlstratwe Procedures (Spanish only) o g :
: [htto //www cofemer. gob mx/documentos/marcolur1d1co/I_EYES/ lfDa Ddﬂ

. Federal Law on Metrology and Standardlzatron (Spamsh only)
' [http //www.cofemer. gob mx/documentos/marcmurrdrco/LEYES/lfmn ndf]

. COFEMER Website (Spamsh on]y)
f[http //www cofemer.gob. mx]

. - UNITED STATES =

o Executive Order 12866 (English only) '
[http Hwww. whrtehouse gov/omb/meIeg/e012866/eol2866 amended 01 2007. pdfj

e Trade Agreements Act / Subchapter II = Technical Barriers to Trade (Engllsh only)
[httu //WWW.access.gpo. 0ov/uscode/tltlel9/ehapter13 subchapterii html]

‘e Ofﬁce of Management and Budget s Guidance on Regulatory Analy51s (Englrsh only)
. k . httn //www whitehouse. 00v/omb/c1rculars/aOO4/a-4 pdf '

i
!
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THE WHITE HOUSE

WASH I NGTOMN

May 9. 2008

S MEMORANDUM FOR -+ THE HEADS OF 'l‘:-',".:‘{liC‘Uv"l"l\f"I‘:‘.‘ f:)l:&:m\ljz."l"M 11;: NTS AND
Tl © AGENCIES » S

T e ©THE ADMINISTRATOR OF THE ()IH( EOF

LR ’ IN'I*(..)R\II,v\Il(:)N {'\\JD REG l/\IL)R\ \Hf\IRS

FROM: © JOSHUA B.BOLTEN ~
: ‘ llHI()ISl\I AN

~ssuance ol f\“un v Ru'ul mum u thc Fnd: of Ihc
\dmnmxn ation’

: U\ er llm Idsl seven w.n» our: /\dll\lnl\lldllnll has worked to achieve lhmw'h lcuzlalmn
nnpmnmt public henefits while minimizing regulatory costs on the American people: The
President has emphasized that the American pwplu deserve aregulatory system that pmluls

and improves their health, salety and environment, securés their rights, and ensures a fairand

4 competitive economic sy stem. while respecting their prerogative to make their own duuxmm :

and not imposing unnecessary costs. We need to continug this principled approach to
régululiun as we sprintto the finish, and resist the historical tendency of administrations to
increase regulatory activity in their final months, We must recognize that the burden -
im;n)Sch by new reuulznik;»ris is cumulutivc.‘zmcl has-a significant cl’l’éct on all ;\mcricuns; o
Every IC“llldl()l\' mmm.y mul dep ntmuu hds a 1upons1hllnv for uﬂnunmm, to’ umnc b\
regulations issued in this final year are'in the best'interests of the American ])uhll(. To the
extent permitted by law, the heads of executive d\,pmlmcnls and agencieés should continue o+
Sminimize costs and.maximize benetits for-cach of their upwmmu regulations, and should”
avoid Tssuing regulations that are unnecessary. Except in. &,\h.mulnm\ circumstances,
regulations to be finalized-in this Administration should I)L, plupu\ul no later than'June 1,
2008, and Im.\l lwulalmm xhuulcl be issuedno latér th m Nov unhu 1, 2008.

o ensure we continue 1o s serve llu. \mulwn pwplx. through uuulull\ xkswnul ucuul \lmm
~the: Administrator of the Office of Inh)mmuun and Regulatory Affairs (OIRA) of the ()Hlu
ol Mans igement and Hudg,u (C )\IH) wnll unmlnmu, an eltort:to: u)mplglu Administr; Won
“priovitics in this final year while providing for an appropriately open-and transparent process
oand wnli'nllintz regulatory costs. i this effort, OIRA \\.'il| work closely with the heads of the
President’s ‘)Ull\.\ umnuls dll(l ld) on |ls un!mll/ui review .mll\unlv under Exceutive
Uldu lll\()() S : '



Pursuant to Executive Order 12860, agencies shall continue to assess the need for regulation.
exdmine alternatives, design regulations in the most cost-elfective manner to achicve
regulatory ubu.uwu and-assess both the costs and benelits ofintended regulations. Circular v
A-4 provides guidance to agencies tor analyzing the effects of lCLllldllt\n Agencies should -
view cach regulation as part of a lmnndcn regulatory framework and. in cooperation with
OIRA, make careful and eoordinated polu\' choices that do notimpose undue regulatory

- burdens on the American people. v SR : g

' \vu\um should examine the |c"u|almn~. they mlu]d 10 pmmulmtu hunu the u)d of this 5

Administration for compliance with this memorandum and provide all inform: ion and
assistance requested by the Administrator of OIRA in this important endeavor. Inidentifying

~prioritics and establishing schedules, agencies should provide adequate time for necessary

'.n'ml\!siq interagency consultation, robust public comment, and a careful evaluation of and
response (o those comments, | fowever, L also want to emphasize that nothing in this
memorandum alters or impedes the alnlm of the a,\wuu\'g d‘,panmuus and agencies (o
per Imm lhm responsibilibies under x\xstnw law. '

Finally, the OIRA Administrator \\’l“ report ona regular basis |u4(ndma, (wgnuv mmplmnw
with this memorandum.

cel

C hairman of the Council'on F n\'lmmmnlal Quality
C hairman of the Council of Economic Advisors .
~ Director, Office of Science and luhnulnuv l’nhw
\\SISldllls to The President






_THE WHITE HOUSE -

' WASHINGTON' -~

MFEMOR'ANDUM}

T -THROUGH JIM NUSSLE

FROM: = STEVE MCMILLIN

 SUBJECT: EARMARKS

In the 1990s ‘congressional earmarking exploded —in both the number of earrnarks and amount
of funding involved. According to Citizens Against Government Waste the FY 1991 S
appropriations bills contained 546 earmarks totaling $3.1 billion. A decade later, the FY 2001 o
appropriations bills contained 6,333 earmarks totaling $18.5 billion. At the start of his' '
. Administration, and each year thereafter, the President requested and v1gorously pursued the
~ énactment of the Legislative Line Item Veto legislation that would have allowed him to - ‘
~ selectively veto earmarked projects. The President highlighted the problems with earmarks in-
Budget requests and Statements of Administration Policy on various appropriations-bills, but
~ focused most v1gorous1y on defendlng the discretionary top line set by his Budget, while letting -
~ the Congress set many of the details. ~ As he succeeded over the years in enforcing the top. line, ‘
 the President began to increase emphasis on the earmark problem. In 2007, he establisheda -
comprehensive public earmark database, and called on Congress to voluntarily cut the number
and amount in half and to improve transparency by including any earmarks in bill text, rather .
than report language, and established a comprehensive public earmark database to track these
‘efforts.. In 2008, the President continued his push for earmark reform by promising to veto any
appropnatlons bill that did not cut earmarks in half; and i 1ssu1ng an Executive Order dlrectmg '
- Federal agencies to ignore any future earmarks that are not voted on by Congress, and to post on
 the internet all communications from Congress advocating for a spe01ﬁc earmark or project. As
-aresult of these efforts, the number and amount. of earmarks d1d decline shghtly in 2008 to
11 524 and $16 5 billion. : : : »

0 Pursuing Legislative Line Item Veto. Each of the President’s eight bhdget submission's“_'
- proposed that the President should have the leglslatlve line 1tem\vet0 authorlty The
- Blueprmt for New Begznmngs in 2001 read

- A perennial criticism of the Federal Government is that the annual budget contams too
~ many special interest or “pork- barrel’ spendmg items. The persistence of these special ;
interest items erodes citizen confidence in Government. With the arrival of huge budget
surpluses, there has been an explosion in spendmg and special in terest spending. ... It is the
rare Member who will challenge quest1onab1e spendmg for fear that prov1s10ns 1mportant to
him or her will be: cha]lenged in return : '

~

’ The result of this Iogrollmg is that the President i is Ieft W1th an all or nothmg propos1t1on He

L must either s1gn the entire appropnatmns bill w1th special mterest projects or veto the entire E



bill and 1nv1te a potent1a1 Government shutdown The Pres1dent proposes that the Cong:ress,
correct a constitutional flaw in- the Lme Item Veto Act enacted in 1996...

The President transmitted a legislative proposal on March 6 2006, and succeeded in
gaining House passage of a similar proposal and committee approval in the Senate

g “However the proposal was never enacted into law.

'Highlighting P_roblems with Earma_rking. Beginning with the Statements of

~ Administration Position (SAPs) on the FY 2002 appropriations bills and continuing = -

* throughout the Bush Presidency, the Administration highlighted areas where extensive

- congressional earmarking severely limited the effectiveness of underlying programs. In

- the FY 2003 Budget, the President also presented several v1gnettes about partlcularly
“intrusive or ill-advised earmarks : R _ : .
Prohibiting A genaes from F ollowmg Earmarks in Report Language or By Other Non-

Statutory Congressional Communication. After the FY 2007 Full- Year Continuing

“Resolution was signed into law with a clause stating that there were no earmarks- funded

through the bill, Director Portman issued a memo to agencies to help prevent further
congressional earmarking by requiring full merit-based allocations of funds. The

. following year, the President issued an Executive Order, directing Federal agencies to

- ignore any future earmarks that are not voted on by Congress and to post ‘

‘communications from Congress to federal agencies advocating funding for partlcular
projects. As a result, earmarks will be subject to the light of day and an up or down vote

- by lawmakers. Members of Congress will have the opportunity to advocate for projects -

~ they support, but their views will be. posted on the internet and considered as part of an

.Agency s merit-based decision maklng process.. : '

‘ Challengmg Congress to Reduce Earmarks by Half Inal anuary 3 2007 speech and _
again in the 2007 State of the Union address, the Pre51dent called on the Congressto = -
increase transparency by disclosing earmark sponsors and 1nclud1ng earmarks in bill
- language and to reduce wasteful spending by cutting the number and dollar amount of
earmarks in half. On April 13, 2007, the Administration published the 2005 earmark-
baseline in a public website from which the goal was to be measured, and in July began '
to publish tracking data as bills moved through the appropriations process. The new . '
earmarks database (http://earmarks.omb.gov) provides more information on earmarks in
one place than has ever been available through the Federal Government, and is an =~
important part of a broader effort to bring greater accountability and- transparency to
Federal spendlng : ; '

While the Congress did not meet the Pre51dent ] challenge the final totals for the FY
~ 2008 appropriations bills were less than the 2005 baseline: 11,524 earmarks, totaling }
$16.5 billion, which represents a 15% reduction in number and 13% reduction in amount.
~ Since the Congress did not succeed in voluntarily meeting the President’s goal of ,
reducing earmarks by half, in the 2008 State of the Union, the President promised to veto -
any bills that did not cut the number and dollar amount of earmarks in half. Congress -

- responded to this challenge (and to the President’s insistence on overall spending limlts)

by virtually abandomng their appropnations responsrblhtles for FY 2009 Congress



- included three of the regular spending bills (wi’th approximately 2,600 earmarks) iﬁ a5-
~ month continuing resolution that contained no earmarks for the other nine appropriations
blllS »

The" President has established earmark reform as a top priority for the nation, and has put
in place a strong set of tools for a continued reduction in wasteful earmarks. By
upholding the President’s Executive Order and continuing to publish the earmarks
database, the next Administration is well posmoned to continue the pro gress made by
Pre31dent Bush on thls issue.



. . RE
ANTE .

' EARMARKS (2001-2008)

(TAB)

_Fehruary28;'2001- T e ey

v The Pre31dent in the Blueprint for New Begmnmgs proposed the Leglslatlve Line Item Veto, requested

no fundmg for the continuation of earmarks in the FY 2002 Budget Request, and proposed the creation of
a bipartisan commission to eliminate pork barrel spending. Every Budget thereafter proposed the
Legislative Line Item Veto and zeroed out spending for earmarked items in the budget year.

February 4, 2002 - : o o ”

" The President submitted the FY 2003 Budget, which highlig_hted several speciﬁc wasteful earmarks. -

March 6, 2006 | | N S )

*-The President transmitted a 1egislative proposal, the Legislative Line Item Veto Act of 2006; to give the
President line-item veto authority to reduce wasteful spending. On June 22™'the House approved H.R.
- 4890, the Legislative Line Item Veto Act of 2006, by the strong bipartisan margin of 247-172. The

Senate Budget Committee also reported S. 3521, the Stop Over Spending Act of 2006, on June 20, 2006.
Title I of the Senate bill contamed the LCnglathC Line Item Veto, but the bill was never considered on
the Senate floor.

January 3, 2007 TR FE S AP R €

.. The President called on the Congress to reform the earmark process by fully disclosing all earmarks, stop - .

putting them in report language, and cutting the cost and number of earmarks by at least half: ‘On January
5th, the House adopted a rule requiring disclosure of the sponsor, beneficiary, and purpose of the earmark,
along with information on whether there is any conflict of interest. ' The Senate included similar reforms

. in S. 1, which passed the Senate on January 17", and became law on September 14, 2007 (P.L. 110-8 1).-

On February 9th, Chairman Obey sent a dear colleague letter, informing members how and when they »
should submit their earmark requests and following the President's lead, he also announced that “the

_Committee plans to reduce the dollar amount of earmarks in appropriations bills by 50 percent relative to

the amounts planned in FY 2006.” Obey noted that the reduction would not apply to accounts that are
“project-based, like the Corps of Engineers." (The Senate refused to adopt an earmark reduction target.)

January 25,2007 el - , » : | 4)

Director Portman issued a memo to agencies asking them to collect information on earmarks for FY 2005 -
to enable OMB to publish a database that would serve as a benchmark for the President's cut in half goal

| FebruarylS 2007 e | ' o B (5) .

The President 31gned the full-year CR, which 1nc1udes a moratorium on earmarks for FY 2007 for the
agencies covered under the CR. As a consequence, for FY 2007, there were no-earmarks for any agency
other than the Department of Defense and the Department of Homeland Security (for which bills had :
passed as stand-alone measures). On the same day, Director Portman issued a memo to agenc1es to help . o
prevent earmarkmg in the implementation of FY 2007 approprlatlons , N



. OMB posted a FY 2005 database of earmarks llstlng 13 497 earmarks ata cost of nearly $19 b1ll1on = |
This database established the benchmark from which the Pres1dent Judged whether Congress cut IR
earmarks by half for FY 2008. o

July, 2007 A

The Adm1n1strat10n began publ1sh1ng trackmg data on earmarks in the 2008 appropnatlons bllls asthey o
progressed through the various Congressional stages of action. In his\Statements of Admlmstrauon
Pohcy, the Pres1dent continued to call for cutting the number and dollar amount of earmarks in half

December262007 A AP CTR N T N )
_The Pre51dent — when signing the final appropnatlons b1ll == expressed d1sappomtment in Congress ;
failure to achieve the President's goal of cutting the total number and dollar amount of appropr1at10ns blll
earmarks in half from 2005 levels (see H.R. 2764 signing statement). Between the Defense «
Appropriations bill and the Consolidated Appropr1at1ons Act, the Congress had appropriated | more than

~ 11,700 earmarks, totaling approximately $16.9 billion, representing only a 13% reduct1on in total number o
l oof earmarks and an 11% reduction in total earmarks dollars. :
January28 2008 [ s L \ - B (18),k
o The Pres1dent in hlS State of the Un1on address, stated h1s 1ntent10n to veto appropnatlons b1lls that do
' ’ not cut the number and cost of earmarks in half. ‘ . i
January29 2008 S L A AR (9)

The PreS1dent issued an Executrve Order directing Federal agencies to ignore any future earmarks that are’
‘ not voted on by Congress and to post certain communications from Congress.

July 7, 2008

_OMB posted a FY 2008 database of earmarks, estabhshmg the benchmark from wh1ch the Pre31dent w1ll
Judge whether Congress has cut earmarks by half in the FY 2009 appropriations bills. OMB subsequently
(September 5,2008) began postmg data tracklng earmarks in FY 2009 appropnat1ons b1lls

September 5 2008

The Administration began pubhshmg trackmg data for earmarks in the 2009 approprlatlons blllS as they 0

~ progressed through the various Congress1onal stages of action. In his Statement of Administration Pohcy :
on the Military Construction and Veterans Affairs Appropriations bill, the President reiterated the veto
threat concermng cuttmg the number and dollar amount of earmarks in half.
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VI BUDGET PROCESS REFORM

In recent years, the Nation has turned " N
- to Washmgton in the Fall, wondering if
 the Government will shut down because Re-
publicans and Democrats cannot agree on'
“a budget. And following each' year’s chaos "

and:brinkmanship there are cries for budget

~ process reform to prevent repetition of the -

spectacle. Impoxtant changes can be. made,

- but the heart of the problem lies not in "

the integrity of the budget process, but in

‘ ~ the deterioration of Congress adherence to

existing rules.

This past year was typical. As Congress

 ‘failed to meet its deadlines and legislation -

- piled- up at -the end of the fiscal year,
Washington made hasty decisions’ simply to
keep the Government running under the
_imminent threat of a Government- shutdown.
-Congress enacted 21 temporary funding laws
to keep the Government open while President

Clinton and Congress negotiated an agreement
~ on a huge omnibus spending bill. That omni-

bus measure comprised nine. separate bills,

:tota.hng 2,080 pages, and was finally signed
into law on December 2Ist, nearly three:

months “after the begInnlng of the ﬁscal
.. . Make the current non-bmdlng budget reso—

year. -

by $13 billion for 2001 alone. It contained
" ‘over 6,000 earmarks, or unrequested projects,
for a total cost of over $15 billion.

. To provide for a more orderly and respon-»:
51b1e budget process and to wrest - waste -
out’ of the Federal budget,” the President.

" . proposes
measures.

immediate and structural reform

Immediate Action:

"« Restore an atmosphere of order and re-

spect for the legally established process.
In addition to the reforms outlined here,

" the ultimate reform the President calls for

‘is responsibility in the’ conduct of the peo—b

ple’s busmess

- The end product exceeded Congress budget '
“by $36 billion and the President’s Budget ~

“laws

. Ablde by the budget Once Congress
‘agrees to a budget, it should abide by the.
limits established therein. Ultimately, the
President proposes that the resolution be

" “a law, requiring his approval. Until that

- ‘time, the. President wants to’ work ‘with
the: Congress to adopt and ablde by a
budget that contains total spendlng within -

a reasonable limit determlned in advance o

e Establish a National Emergency Reserve: :

fund to budget for true emergencies; -

‘o Eliminate advance appropnatlons exoept
~ where clearlyJustlﬁed

« Complete action on approprlatlone bills in - -

an’ orderly and timely fashion to avoid
'Government shutdowns; and

o Curtail congressional earmarking, espe- -
. cially for special interest spendlng

Structural Reforms

) Enforce and extend 11m1ts on spendlng and‘
‘the “pay as you-go {(PAYGO) requlrement v

s Convert the annual budget and approprla- ,
. tions process to a biennial cycle

: lution a binding law.

‘. Restore the Premdent’s llne 1tem veto au-"

- thority. - o
In addltlon to the these 1n1tlat1ves the

Pre51dent would - support legislation to. create . =
‘a ' bipartisan commission to eliminate pork

barrel spending and leglslatlon to create

. a sunset review board’ ‘to ‘review agenmes

and programs perlodlcally

Spending Limits and Pay-As-You-Go

In 1990, Congress enacted the Budget En-‘
forcement Act (BEA) with specific dollar limits
on discretionary spending—amounts provided
in annual appropriations acts—and a PAYGO.

requirement ‘for all other legislation. The

PAYGO requirement prohibits decreases in
a surplus resulting from enactment of new
that change mandatory spending—

ST
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- TO THE CONGRESS OF THE UNITED STATES: .

In my State of the Union Address, I asked the Congress to
give the President a.line item veto. .Today, I am sending the.
“'Congress a leglslatlve proposal to give the President line item
authority to reduce wasteful spending. - This: Leglslatlon will™
help to limit spending and ensure accountablllty and transparency
in the expenditure of taxpayer funds )

Although the Congress achleved significant spendlng
‘restraint this past year, appropriations and other bills. that
are sent to my desk still contain spending ‘that is not fully
justified, is a low prlorlty,4or is earmarked to .avoid.the
discipline of competitive or merit-based reviews. = When this
legislation is presented to me, .I now have no ability to line
out unnecessary spending.. In 1996 the Congress. gave the - )
President & line item veto -- an 1mportant tool to limit wasteful
spending -= but the Supreme Court 'struck down that ver51on of
the Iaw in 1998 ’

) PR o

My proposed legislation,,the "Legislative Line Item Veto
Act of 2006," would provide a fast-track procedure to require
the Congress to vote up-or-down on rescissions proposed by the
President. .There has been broad bipartisan support for similar
proposals in the past. Under this proposal, the President could
. propose legislation to rescind wasteful spending, and:the
Congress would be obligated to vote quickly on that package of
rescissions, without amendment. . The same procedure would apply
to. new mandatory. spending and to 'special interest tax breaks
given to small numbers of 1nd1v1duals

Forty- three'Governors have a llne item veto to- reduce -
spending. The President needs-similar authorlty to help control.
unjustified and wasteful spending in the Federal budget. - I'
s urge you to promptly consider and send me this legislation for
enactment to reduce unnecessary spending and help achieve my goal
of cuttlng the def1c1t in half by 2009. i

GEORGE W. BUSH

THE WHITE HOUSE, - o :
March 6, 2006: , , o o



LEGISLATIVE LINE ITEM VETO ACT OF 2006 |
, Se‘ctilon'-by-Sec‘tion Summary. ‘ '
SECTION 1. SHORT TITLE.

‘ Sectron 1 glves the bill the short title, the “Leglslatlve Line Item Veto Act of
2006” .

' SECTION 2. LEGISLATIVE LINE ITEM VETO

, - Section 2 amends Trtle X of the Congresswnal Budget and Impoundment Control
Act of 1974 by deleting Part C and inserting the followmg new Part

PART C—LEGISLATIVE LINE ITEM VETO

. Section 1021. (a) PROPOSED RESCISSIONS. This subsection provides the President
~ with the authority to propose the rescission of any dollar amount of dlscretlonary budget.
_authority or any item, in whole or in part, of new dlrect spending. J

(b) TRANSMITTAL OF SPECIAL MESSAGE. This subsection describes the
transmittal of a special message by the President to the Congress proposing to rescind
* budget authority contained in an appropriations Act or any item of direct spending. The
contents of the special message shall include: (1) the amount of budget authority or the
spemﬁc item of direct spending proposed to be rescinded; (2) the account, department, or
establishment of Government that is the subject of the rescission; (3) reasons for the
rescission; (4) the estimated fiscal, economic, and budgetary effect of the proposed
~rescission; (5) other relevant information about the proposed rescission; and (6) a draft
~ . bill that would effectuate the President’s request. The subsection specifies that the
“amounts of budget authority or items of direct spending that are rescinded must be used
for deficit reduction and cannot be used to offset other spending increases. In addition,
the subsection specifies that not later than five days following the date of enactment of a
rescission bill, the Chairmen of the Senate and House Budget Committees would be
required to make the necessary adjustments to Committee allocations. Also, the Office of
" Management and Budget-would be required to make the necessary adjustments to 1ts

spendlng caps y

(©) PROCEDURES FOR EXPEDITED CONSIDERATION This subsection spe01ﬁes

' that the House and Senate Leadership may introduce (by request) the President’s
proposed bill to rescind budget authority or an item of direct spending within two days" -
following receipt of the special message by the President. After that period has elapsed,

- any member of Congress may introduce the President’s proposal. Once introduced, the-

rescission bill would be referred to the approprrate committee and that committee would
have five days to report the bill without substantive revision and with or w1thout
recommendation. ‘Failure to meet the specified deadline would result in the bill being

~ automatically discharged and placed on the appropriate calendar for action. A vote on

{



~final passage must occur in the House and the Senate on or before the close of the 10™
- day of session following introduction of the bill. This subsection would also establish .

" procedural rules for consideration of a rescission bill in the House of Representatives and
the Senate. For example, motions to proceed to the.consideration of the bill would not be -
subject to debate, motions to limit debate would not be subject to debate, and motions to.
recommit or reconsider would not be in order. Debate on the bill would be 11m1ted to -
four hours in the House and 10 hours in the Senate

() AMENDMENTS AND DIVISIONS PROHIBITED ThlS subsectlon spec1ﬁes that ,
. no amendment to a bill considered under this section would be in order in either House of -

_ Congress and that it would not be in order to demand a d1v1s1on of the questlon in the
House. :

- (e) TEMPORARY PRESIDENTIAL AUTHORITY TO. WITHHOLD Thls subsect10n
would allow. the President to temporarily withhold any budget authority for up to 180
calendar days from the date the President transmits the special message to the Congress.
The subsection also makes clear that the President has the authority to make funds
- available at an earlier time if he concludes Congress is unhkely to enact specific
: re501551ons mto law

® TEMPORARY PRESIDENTIAL AUTHORITY TO,SUSPEND. This subsection
‘would allow the President to temporarily suspend the execution of any item of direct
spending for up to 180 calendar days from the date the President transmits the special
message to the Congress. The subsection would also makes clear that the President has

. the authority to terminate a suspension at an earlier time if he concludes Congress is.

' 'unhkely to enact spe01ﬁc rescissions into’ laW
v (g) DEFINITIONS This subsection deﬁnes the terms: (1) appropnatlon law )

- deferral (3) dollar amount of discretionary budget authority; (4) rescind or rescission; (5
direct spending; (6) item of direct spendmg, (7) suspend the executlon and (8) targeted

- tax beneﬁt . , . :

(h) APPLICATION TO TARGETED TAX-BENEFITS. This subsection authorizes the
- President to propose the repeal of any targeted tax benefit in any bill that includes such a
. benefit in the same way the President is allowed to rescind an‘item of direct spending. -

- The bill also provides that, for purposes of judicial review, the provisions of the Act are ]
severable. If any provision of the Act or the amendments made by it are held to be
- unconstitutional, then the remainder of the. Act shall not be affected by the Court’s - _
: holdlng The bill also provides that it would apply only to spending contalned in bllls i
”passed subsequent to the passage of th1s proposed Act. )



ABILL
'To amend the Congressxonal Budget and Impoundment Control Act of 1974 to prov1de Lme Item ,

Resmssmn Authonty

Be it enacted by the Senate and House of Representatlves of the United States of Amenca n
Congress assembled :

SECTION 1. SHORT TITLE.
“This Act may be cited as the “Legislative Line Item Veto Act of 2006”.
SEC. 2. LEGISLATIVE LINE ITEM VETO.

-*(a) IN GENERAL——T1tIe X of the Congressional Budget and Impoundment Control Act of 1974 -
(2 U. S C. 621 et seq.) is amended by deleting Part C and 1nsert1ng the following:

“PART C—LEGISLATIVE LINE ITEM VETO”

‘ “SEC' '1021. (a) PROPOSED RESCISSIONS—The President may propose, at the time and in
the manner provided in subsection (b), the rescission of any dollar amount of dlscretlonary
- budget authority or the rescission, in whole or in part, of any item of direct spending.
“(b) TRANSMITTAL OF SPECIAL MESSAGE—
' “(1) SPECIAL MESSAGE— )

‘ “(A)IN GENERAL-—The President may transmit to Congress a special message .
proposing to rescind any dollar amount of dlscretlonary budget authority or any item of
direct spending.

‘ “(B) CONTENTS OF SPECIAL MESSAGE—Each special message shall
k spec1fy with respect to the budget authorlty or item of dlrect spending proposed to be
rescinded—
“(i) the amount of budget authority or the specific 1tem of dlrect spendmg that the
-~ President proposes be rescinded; = _
“(it) any account, department, or establishment of the Government to:which such
budget authority or item of direct spendmg is available for obllgatlon and the
spe01ﬁc project or governmental functions involved; .
~ “(ii1) the reasons why such budget authorlty or item-of dlrect spendmg should be
rescinded; .
“(iv) to the maximum extent practlcable the estimated fiscal, economic, and
- budgetary effect (including the effect on outlays and receipts in each fiscal year)
- of the proposed rescission;
“(v) to the maximum extent practicable, all facts, cncumstances and
considerations relatmg to or bearing upon the proposed rescission and the

decision to effect the proposed rescission, and the estimated effect of the proposed =

rescission upon the objects, purposes, and programs for which the budget .
authority or item of direct spending is provided; and



/

“(vi)a draft bill that, if enacted, would rescmd the budget authorlty or 1tem of
direct spending proposed to.be rescinded. in that. spec1a1 message.
“(2) ENACTMENT OF RESCISSION BILL—

“(A) DEFICIT REDUCTION—Amounts of budget authorlty or items of dlrect

spending which are rescinded pursuant to enactment of a bill as provided under this
~ section shall be dedicated only to deﬁmt reductlon and shall not be used as.an offset for
- other spending increases.

“(B) ADJUSTMENT OF COMMITTEE ALLOCATIONS—Not later than 5 days
after the date of enactment of a rescission bill as provided under this section, the chairs of
the Committees on the Budget of the Senate and the House of Representatives shall
revise levels under section 311(a) and adjust the committee allocations under section.
302(a) to reflect the rescission, and the appropriate committees shall report revised

~ allocations pursuant to section 302(b), as appropriate. Y
“(C) ADJUSTMENTS TO CAPS—A fter enactment of a rescission bill as
prov1ded under this section, the Office of Management and Budget shall revise apphcable, :
: “limits under the Balanced Budget and Emergency Deficit Control Act, as appropnate
P “(c) PROCEDURES FOR EXPEDITED CONSIDERATION—
() IN GENERAL—

‘ “(A) INTRODUCTION—Before the close of the second day of sesswn ofthe =
Senate and the House of Representatives, respectively, after the date of recelpt ofa
sspecial message transmitted to Congress under subsection (b), the majority leader or
minority leader of each House shall introduce (by request) a bill to rescind the amounts of

“budget authority or items of direct spending, as specified in the special message and the
- President’s draft bill. If the bill is not introduced as provided in the preceding sentence in
. either House, then, on the third day of session of that House after the date of receipt of
that special message, any Member of that House may introduce the bill. ,
- “(B) REFERRAL AND REPORTING—The bill shall be referred to the
' appr'opriate committee. The committee shall report the bill without substantive revision
and with or without recommendation. The committee shall report the bill not later than
the fifth day of session of that House after the date of introduction of the bill in that
‘House. If the committee fails to report the bill within that period, the committee shall be"
‘automatically discharged from con51derat10n of the bill, and the bill shall be placed on the
appropriate calendar.
_ - “(C) FINAL PASSAGE—A vote on final passage of the bill. shall be taken in the
- Senate and the House of Representatives on or before the close of the 10th day of session
- “of that House after the date of the introduction of the bill in that House. If the bill is ‘
. passed, the Secretary of the Senate or the Clerk of the House of Representatives, as the
case may. be, shall cause the bill to be transmitted to the other House before the close of.
- the next day of session of that House. :
"~ “(2) CONSIDERATION IN THE HOUSE OF REPRESENTATIVES— ; ' E
" “(A) MOTION TO PROCEED TO CONSIDERATION—A motion in the House :
- of Representatives to proceed to the consideration of a bill under this subsection shall be
~ highly privileged and not debatable. An amendment to the motion shall not be in order,
* nor shall it be in order to move to recon31der the vote by Wthh the motion is agreed to or
“disagreed to. .



: ~ “(B) LIMITS ON DEBATE—Debate in the House of Representatives on a bill
~under this subsection shall not exceed 4 hours, which shall be divided equally between
those favoring and those opposing the bill. A motion further to limit debate shall not be
~ debatable. It shall not be in order to move to recommit a bill under this subsection or to-
move to reconsider the vote by which the bill is agreed to or disagreed to." o :
“(C) APPEALS—Appeals from decisions of the Chair relating to the application

.- of the Rules of the House of Representatives to.the procedure relatmg to a b111 under thJS o

section shall be decided without debate. .

“(D) APPLICATION OF HOUSE RULES—Except to the extent specrﬁcally
provided in this section, consideration of a bill under this section shall be governed by the
Rules of the House of Representatives. It shall not be in order in the House of |
Representatives to consider any bill introduced pursuant to the prov1srons of this sectron :
under a suspension of the rules or under a special rule. :

“(3) CONSIDERATION IN THE SENATE— ‘ ,
- “(A) MOTION TO PROCEED TO CONSIDERATION—A motion to proceed to
“the consideration of a bill under this subsection in the Senate shall not be debatable. It
shall not be in order to move to recon51der the vote by which the motlon to proceed 1s
‘agreed to or disagreed to. . v

“(B).LIMITS ON DEBATE—Debate in the Senate on a bill under this subsectlon ;
and all debatable motions and appeals in connection therewith (including debate pursuant
to subparagraph (D)) shall not exceed 10 hours, equally divided and controlled in the

* usual form.

“(C) APPEALS—Debate in the Senate on any ‘debatable motion or appeal 1 in
connection with a bill under this subsection shall be limited to not more than 1 hour, to be
equally divided and controlled in the usual form.

A (D) MOTION TO LIMIT DEBATE—A motion in the Senate to further llmlt : i
debate on a bill under this subsection is not debatable.

“(E) MOTION TO RECOMMIT—A motion to recomm1t a b111 under thls
subsection is not in order. :

- “(F) CONSIDERATION OF THE HOUSE BILL—— ,

~ “(i) IN GENERAL—If the Senate has received the House « companion brll to the

bill 1ntroduced in the Senate prior to the vote required under paragraph (1)(©),

then the Senate may consider, and the vote under paragraph (1)(C) may occur on,
the House companion bill.
- “(if) PROCEDURE AFTER VOTE ON SENATE BILL—If the Senate votes

pursuant to paragraph (1)(C), on the bill introduced in the Senate, then =~ v

‘immediately following that vote, or upon receipt of the House companion bill, the

House bill shall be deemed to be considered, read the third time, and the vote on

passage of the Senate bill shall be considered to be the vote on the bill recelved

from the House.
“(dy AMENDMENTS AND DIVISIONS PROHIBITED—No amendment to a bill cons1dered
* under this section shall be in order in either the Senate or the House of Representatives. It shall -
" not be in order to demand a division of the question in the House of Representatives (or in a _v
Committee of the Whole). No motion to suspend the application of this subsection shall be in
~order in the House of Representatives, nor shall it be in order in the House of Representatlves to
suspend the apphcatlon of this subsectlon by unammous consent.



' ‘ “(e) TEMPORARY PRESIDENTIAL AUTHORITY TO WITHHOLD.— :
R (1) IN GENERAL.—At the same time as the President transmits to Congress a special -
message pursuant to subsection (b), the President may direct that any dollar amount of
- discretionary budget authority proposed to be rescinded in that special message shall not be made
available for obligation for a period not to exceed 180 calendar days from the date the Pres1dent
transmits the special message to Congress. :

“(2) EARLY AVAILABILITY.—The President may make any dol]ar amount of ,

~ discretionary budget authority deferred pursuant to paragraph (1) available at a time earlier than
the time specified by the President if the President determines that continuation of the deferral
‘would not further the purposes of this Act.”
“(f) TEMPORARY PRESIDENTIAL AUTHORITY TO SUSPEND —

“(1) IN GENERAL.—AL the same time as the President transmits to Congress a spe01al

- message pursuant to subsection (b), the President may suspend the execution of any item of
direct spending proposed to be rescinded in that special message for a period not to exceed 180
calendar days from the date the President transmits: the special message to Congress.

“(2) EARLY AVAILABILITY.—The President may terminate the suspension of any -
item of direct spending at a time earlier than the time specified by the President if the President -
determines that continuation of the suspension would not further the purposes of this Act.”

“(g) DEFINITIONS—For purposes of this section—
“(1) the term “appropriation law” means any general or specml appropriation Act, and
any Act or joint resolution making supplemental, deficiency, or continuing appropriations;
: “(2) the term.“deferral” has, with respect to any dollar amount of discretionary budget
. - authority, the same meaning as the phrase “deferral of budget authority” defined in sectlon

N

1011(1) in Part B (2 U.S.C. § 682(1)); W
“(3) the term “‘dollar amount of discretionary budget authority’’ means the entire dollar
amount of budget authority and obligation limitations— R

“(A) specified in an appropriation law, or the entire dollar amount of budget _
authority required to be allocated by a specific proviso in an appropnatlon law for which
a spemﬁc dollar figure was not included;

“(B) represented separately in any table, chart, or explanatory text included in the
statement of managers or the governing committee report accompanying such law;

“(C) required to be allocated for a specific program, project, or activity in a law
(other than an appropriation law) that mandates the expenditure of budget authority from

' accounts, programs, projects, or activities for which budget authority is prov1ded in an
appropnatlon law;

“(D) represented by the product of the estimated procurement cost and the total
quantity of items specified in an appropriation law or included in the statement of
managers or the governing committee report accompanying such law; or

“(E) represented by the product of the estimated procurement cost and the total
quantity of items required to be provided in a law (other than an appropriation law) that
mandates the expenditure of budget authority from accounts, programs, projects, or
activities for which dollar amount of discretionary budget authorlty is provided in an

_ appropriation law;
; g “(4) the terms “rescind” or re501s31on mean to modlfy or repeal a prov1510n of law to

prevent:

“(A) bu‘dget authority from havmg legal force or effect;



‘ S (B) in the case of entltlement authority, to prevent the spe01ﬁc legal obhgatron of
) ’ , the United States from having legal force or effect; and '
“(C) in the case of the food stamp program, to prevent the specific prov1sron of
" . law that provides such benefit from having legal force or effect.
: “(5) the term “direct spending” means budget authority provided by law (other than an
~ appropriation law); entitlement authority; and the food stamp program; o
' “(6) the term “item of direct spending” means any specific provision of law enacted after
the effective date of the Legislative Line Item Veto Act of 2006 that is estimated to result ina
change in budget authority or outlays for direct spending relative to the most recent levels ,
~calculated pursuant to section 257 of the Balanced Budget and Emergency Deficit Control Act of
1985 and included with a budget submission under section 1105(a) of title 31, United States
Code, and with respect to estimates made after that budget submission that are not included with
~ it, estimates consistent with the economic and techmcal assumptlons underlymg the most
: recently submitted President’s budget; and
' “(7) the term “suspend the execution” means, with respect to an item of drrect spendrng /
ora targeted tax benefit, to stop for a specified period, in whole or in part, the carrymg mto effect
of the specific provision of law that provides such benefit.
~ “(8) (A) The term “targeted tax benefit” means— :
‘ “(i) any revenue-losing provision that provrdes a Federal tax deductron credrt
exclusion, or preference to 100 or fewer beneficiaries under the Internal Revenue
S ~ Code of 1986 in any fiscal year for which the provision is in effect; and
- “(i1) any Federal tax provision that provides temporary or permanent transitional
L : ) relief for 10 or fewer beneficiaries in any ﬁscal year from a change to the Internal
‘ e " Revenue Code of 1986. =
——— ' ' “(B) A prov151on shall not be treated as descrlbed in subparagraph (A)(l) if the
effect of that provision is that—
“(i) all persons in the same industry or engaged in the same type of actmty
. receive the same treatment; ~
’ “(ii) all persons owmng the same type of property, or 1ssu1ng the same type of
investment, receive the same treatment; or o
: “(ii1) any difference in the treatment of persons is based solely on—
4 “(I) in the case of businesses and associations, the size or form of the
: business or association involved; ~
“(II)in the case of individuals, general demographic condltlons such as.
income, marital status, number of dependents, or tax- return—ﬁhng status;
“(IIT) the amount involved; or
“(IV) a generally- avarlable election under the Internal Revenue Code of _
1986.
“(C) A provision shall not be treated as described in subparagraph (A)(u) if—
“(i) it provides for the retention of prior law with respect to all binding contracts
‘ o , , ‘or other legally enforceable obligations in existence on a date contemporaneous
Ca .- with congressional action spec1fyrng such date; or .
‘ v ' “(i1) it is a technical correction to previously enacted legislation that is estlmated
to have no revenue effect. :
“(D) For purposes of subparagraph (A)—



(1) all businesses and assocratrons that are members of the same controlled group ‘

. of corporations (as defined in section 1563(a) of the Intemal Revenue Code of
’ .1986) shall be treated as a single beneﬁc1ary, . o : :
“(ii) all qualified plans of an employer shall be treated asa smgle beneﬁc1ary, :
“(iii) all holders of the same bond issue shall be treated asa srngle beneﬁcrary,
“and- : : - : :
“(iv) ifa corporatlon partnersh1p, assocratlon trust or estate is the beneﬁ01ary of
~ a provision, the shareholders of the corporation, the partners of the partnership,
the members of the association, or the beneficiaries of the trust or estate shall not -
also be treated as beneficiaries of-such provrsron ,
~“(E) For the purpose of this paragraph the term *‘revenue-losing prov1s1on
'means any provision that results ina reductlon in Federal tax revenues for any one of the '
~ two followmg perlods— Vi : : :
“(i) the first fiscal year for Wthh the- prov1s1on is effectlve or
“(u) the penod of the 5 fiscal years beginning with the ﬁrst fiscal year for Wthh
the provision is effective.. _ -
“(F) The terms used in this paragraph shall have the same meamng as: those terms o
have generally in the Intemal Revenue Code 0f 1986, unless otherw13e expressly bl
‘ + . provided. . ERE YR
“‘(h) APPLICATION TO TARGETED TAX BENEFITS—The Pre51dent may propose the repeal '

- of any targeted tax benefit in any’ bill that includes such a benefit, under the same conditions; and |

o sub]ect to the same Congressronal consrderatlon asa proposal under th1s sectlon to rescrnd an.
item of direct spendrng - ‘ -
1 (b) EXERCISE OF RULEMAKING POWERS—Sect1on 904 of the Congress1onal Budget Act
.of 1974 (2 U.S.C. 621 note) is amended—

(1) in subsection (a), by str1k1ng ‘and* 1017” and 1nsert1ng “1017 and 1021” and

(2) in subsectlon (d), by striking sect1on 1017” and 1nsert1ng “sectrons 1017 and 1021” S

Co© CLERICAL AMENDMENTS——(I) Sect1on l(a) of the Congress1onal Budget and
L Impoundment Control Act of 1974 is amended by— " -

‘ * (i) striking “Parts Aand B” before “title X and 1nsertmg “Parts A B and C” and -,
(i) striking the last sentence and inserting at the end the following new sentence: “Part C
of title X also may be cited as the ‘Legislative Line Item Veto Act of 2006.” :
(2) TABLE OF CONTENTS.—The table of contents set forth iri section 1(b) of the =~

Congressmnal Budgét and Impoundment Control Act of 1974 is amended by deletmg the SR
contents for part C of title X and msertmg the followmg '

: “PART C—LEGISLATIVE Ling ITEM VETO e el
’ Sec 1021 Expedlted cons1deratlon of certain proposed rescissions.’

(d) SEVERABILITY —If any provision of this Act or the amendments made by it.is held to be‘: e
unconstitutional, the remamder of this Act and the amendments made by it shall not be affected'
by the holdlng S : :



N

g ' ~ (e) EFFECTIVE DATE. —The amendments made by this Act shall—
' ' (1) take effect on the date of enactment of this Act; and ’ P
. (2) apply only to any dollar amount of discretionary budget authority, item of direct
spending, or targeted tax benefit provided in an Act enacted on or after the date of enactment of
this Act. S ' ” :
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-THE PRESIDENT: Thank you all. We just finished our first Cabinet meeting of 2007. | want to thank my Cabinet

officers for joining me here. We discussed our priorities for the next two years, and how we plan to achieve them.
The Congress has changed our obligations to the country haven't changed

Tomorrow, members of the 110th Congress will take their oaths of -

looking forward to working with them, and so are members of my
Cabinet. We've all been entrusted with public office at-a momentous"
" time-in our nation's history. And together we have important things to
do. It's time to set aside politics and focus on the future.

I've been encouraged by the productive meetings that I've had with
many of the new leaders of Congress, people from both parties. |

* want to thank them: for coming down to the White House and talkmg
- to me about their ambitions and their goals for our country: I'm '
hopeful that Republicans and Democrats can find common ground to *
‘serve our folks todo our jobs to be constructive for our'country.

One area where we must work together is that we've got to make sure we spend the people S money wrsely Over
the past few years, pro-growth:economic policies have generated higher revenues. Together with spending '
-restraint, these policies allowed us to meet our goal of cutting the budget deficit in half three years ahead of
schedule. We did so without taxing the working people We kept taxes low.

It's now time to take the next step. Next month. | will submit a five-year budget proposal that will balance the
‘federal-budget by 2012: This budget will restrain spending while setting priorities. It will address the most urgent
needs of our nation, in particular the need to protect ourselves from radicals and terrorists; the need to win.the
war on‘terror; the need to maintain a strong natlonal defense; and the need to keep this economy growmg by .
making tax relief permanent. . :

-.By balancing the budget through pro-growth economic policies and spending restraint, we-are better positioned to
tackle longer-term fiscal challenges facing our country, namely the entitlement programs. These programs need
to be reformed:for the sake of younger Americans. We need to reform Social Security and Medicare and Medicaid
so future generations of Americans can benefit from these vital programs without bankruptlng our country.

Another.area where we can work together isto reform the earmark process. One |mportant message we all’
should take from the elections is that people want to end the secretive process by which Washrngton\msrders are
" ‘able to get billions of dollars directed to projects, many of them pork barrel projects that have never been -
reviewed or voted on by the Congress '

, Some of the earmarks are not even included in legislation. They are stuffed into committee reports that have
never been passed, and are never signed into law. Earmarks. often divert precious funds from vital priorities like

http://www.whitehouse.gov/news/feléases/2007/01/pri3nt/200701>03.‘htm1 R 10/3/2008-'
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national defense. And each year they cost the taxpayers billions of dollars.

| apprecrate the fact that Senator Byrd and Congressman Obey, the
Democrats who will lead the appropriations process in the new
Congress, heard the same message. For this year's budget, they:
pledged to maintain current levels of spending without additional’

- earmarks. They agréed to a temporary moratorium on all earmarks..
- And this is a good start,-and | appreciate their position. | also
appreciate the fact that House Republicans last fall passed strong
earmark reform idea -- put forth earmark reform ideas. And |
appreciate their hard work.

But we need to do more. Here's my own view to end the "dead of the ;
night" process: Congress needs to adopt real reform that requires full
disclosure of the sponsors, the costs, the recipients, and the justifications for every earmark. Congress needs to-
stop'the practice of concealing earmarks in so-called report Ianguage And Congress needs to cut the number
and cost of earmarks next year by atleast half.

To heIp rein in wasteful spending and restore fiscal discipline in Washrngton I'call-on Congress to give'the
Presrdent the tool that 43 governors have, a I|ne item veto.

There are Just a few of the issues that we're gorng to need to work.on in the year ahead. Thns new year bnngs
new opportunltres for progress, and I'm Iookrng forward to worklng with the new Congress.

Thank you for your time.

END 10:25 AM. EST

Return to this article at:
http: //www whitehouse.gov/news/releases/2007/01/200701 03 html
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Reforms To Spend Tax Dollars Wisely

2007 State of the Union Policy Initiatives
" In Focus: Budget Management

Tonight, President Bush Will Discuss Three Major Reforms To Spend Tax Dollars Wisely And Keep
“‘America's Economy Strong. Next week, the President will deliver a full report on the state of our economy,
which has added more than 7.2 million jobs since August 2003. Amencans are finding jobs and taking home more .

pay..

To Spend Tax Dollars Wisely, We Must:

%

. Balance The Budget Through Pro-Growth Policies And -Spending Restraint.

. Enact Common-Sense Reforms To Help Prevent Billions Of Taxpayer Dollars From Being Spent On
"Unnecessary Earmarks. S

e Reform Entitlement Programs To Address The Longer-Term Fiscal Challenge Facing Our 'Cou\ntry.

. Bala ncinq The Budget Through Pro-Growth Policies And Spending Restraint

Earlier This Month, The President Announced He Will Propose A Balanced Budget. On February 5, the
Administration will present its five-year budget proposal. The President's budget will reduce the deficit over the.

- next five years and produce-a balanced budget by 2012. The Budget will achieve balance while addressing the
Nation's most critical needs, including support for the Global War on Terror and sustaining the strength of our
economy through permanent tax relief.

e The President's Tax Relief Has Spurred Robust Economic Growth, Millions Of Jobs And Rlsmg
Wages. -

e A 'Strong U.S. Economy Is Fueling Higher Tax Revenues. Tax revenues rose 11.8 percent.in 2006
following a 14.6 percent increase in 2005. Receipts have increased nearly 35 percent since the tax relief -

.~ was fully implemented in 2003, and 70 percent of the’ reductlon in the deficit last year was attributable to -
increased tax revenues.

‘e The Deficit Has Been Cut In Half Three Years Ahead Of The President's 2009 Goa,t. Historic revenue
growth and a continued commitment to spending restraint contributed to this reduction.

o . Better Spending Restraint Is Necessary To Help Achieve A Balanced Budget. While funding the
Nation's priorities, we must keep spending under control. That means restraining spending growth, doing
more with less, and eliminating programs that are not getting the job done.

Enacting Common-Sense Reforms To Help E,r_, fill ons Of Taxpayer Dollars From Being Spent On
Unnecessary Earmarks : '

Earmark Reform Will Help Eliminate Wasteful Spending. Earmarks are provisions included:in legislation that
-are often not subject to legislative or public scrutiny and that often lead to wasteful Federal spending. Earmarks
have tripled in number over the last decade and have increased spending by billions of dollars. The President
applauds Congress' progress in requiring the disclosure of the sponsors, costs, recipients, and justification for
each earmark, and calls on Congress to go further by enacting comprehensive earmark reform that brings greater

http://www.whitehouse.gov/stateoftheunion/2007/initiatives/print/budget html 10/3/2008



o Reformmq Entltlement Progra s To Address The Lonqer-Te rm Fiscal Cha eF

. ‘ReforAmA's‘To Spend Tax Dollars Wisely | e : | ‘Page20f2

’ tranépjafency' and accountability to the Cong'ressional budget process, including:

e Stoppmg the practice of conceallng earmarks i in so-called report language instead of placing them in the
‘ actual Ianguage of the bill, . ,

v . Cuttlng the number and cost of all earmarks at least in half by the end of this session.

cin, _Our‘“CQ_'m_r.y‘

The Pre5|dent Believes Balancmg The Budget Through Pro-Growth Economic Policies And Spendlng

" Restraint Better Positions Us To Tackle The Longer-Term Fiscal Challenge Facing Our Country:
_Reforming Entitlements. Reforming Social Security, Medicare, and Medicaid will enable future generations to
benefit from these vital programs without bankrupting our country. The President has led the way in focusing
attention on this problem and in promoting real solutions, and passing Ieglslatlon to enact such reforms will
requwe blpartlsan cooperatlon
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L:j CLICH HERE TO SFRIMT

, http://www.whitehouse.gov/stateoftheunibn/ZOO7/initiatives/print/budget.html o ,10/3/2008 :



: |

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND. BUDGET , .
WASHINGTON, D.C. 20503 . . R

THE.DIRECTOR

 January 25, 2007

M07 09

e :MEMORANDUM FOR THE HEADS OF DEPARTMENTS 'AND AGENCIES

e
Pl

. FROM: ~ Rob Portmarf’ [, /ffi:j *zm PGt

- -PURPOSE: Collection of ,information on earma'rks

Director, Ofﬁce of Management and Budget

/

On January 3, 2007, the President called on the Congress to énact earmark reform,

“including reducing the number and cost of earmarks by at least half. To provide a

- transparent baseline from whrch the cut-in-half goal w1ll be measured agen01es will be

- EFor the purposes of this data collection the deﬁmtron of an earmark is as follows

Deﬁnition -

: requlred to:

1) 1dent1fy and catalogue earmarks in all approprratrons brlls and certam o "
authorrzatron bills, including report language ' o

2) subm1t that data to OMB; and - - ‘ ) ‘

» 3) provrde rap1d analys1s of the earmarks in each bill as they move through the :
_legislative process in. order to fac111tate the development of an Administration -
pos1t10n on the bill. ' ; '

Earmarks are funa’s provzdea’ by the Congress for prOJects or programs where the
. congresszonal direction (in bill or report language) circumvents. the merit- based
or competitive allocation process, or specifies the location or recipient, or. "
otherwise.curtails the ability of the Admzmstratzon to control crztzcal aspects of
- the funds allocatzon process.

B -Laws and Years Covered by Baseline Earrnark Data Colleetio'n- '

Approprzatzons Acts. Agenc:les should plan to provrde earmark mformat10n for all

= enacted appropriations bills in FY 2005. All earmarks should be reported that were.

encompassed by those bills including those in any congressional report. Agencies should - |

. prioritize their data collection to focus first on the appropriations bills, since legislative



* action on those bills is likely to-commence this spring. (As has been reported, Congress
has indicated they do not intend to include additional earmarks in the Continuing -

~ Resolution expected for the Appropriations bills that were not enacted for the remamder

. iofFY 2007.)
o _Authorization ‘and Other Legislation. Agencies should also plan on providing
information on earmarks in authorizing and other bills that are identified based on

consultation with OMB. These bills will likely include the Department of Defense FY
2007 Authorization Act and the Farm Security and Rural Investment Act of 2002.

. g
~ Timeline

o e ‘January-February — Agencies collect relevant data.

« Early February — OMB distributes final guidance on developing the basehne
data and makes the data application available for updating. : ,

. Febr_uary 28 — Agencies complete data entry.
. March 7 — OMB completes review cf data. '

. inarch 12 — OMB posts information to the pu‘blic‘ Internet.

Attachment A: Expected data elements
Attachment B: Add1t1onal guidance on the\deﬁmtwn of an earmark



Attachment A

Expected Data Elements’
' ‘Agencies should begin assembling the following information for each earmark: '

e Recipient, including —
o Name,
o Address, and.
o Type of entity (e.g., Federal, State government locality, for-proﬁt
non-profit, private educational institution, public educatlonal
institution, etc.).

o Cost 1nc1ud1ng whether the amount prov1ded is sufficient to complete the
‘ pI'O_]eCt if applicable; » '

. Brief description of project;
e ~ Whether this is a first-time or continuing item, |

e Budget information such as account name and Treasury account, and
whether the earmark is funded through dlscretlonary or mandatory
funding;

. ~Whether the earmark is in statutory language report language, or other
and - v

© e The citation for the earmark, including a transcript, PDF or scanned copy
* of the relevant statutory language, report language, or other
- communlcatlon of congressmnal intent.

o

~Earmark Data Collection Workgrouv

The E-gov.'Budget Formulation and Execution Line of Business (BFE LoB) Task Force is
forming a workgroup to help guide this effort. All agencies with significant earmarks,

. especially those with some form of internal earmark tracking system of their own, are =~

- encouraged to participate. Contact your agency’s Task Force representative, or the BFE
- LoB Program Management Office at the Department of Education (Sandr McCabe, 202-
401- 1847 BUDGETLOB@Ed gov).

N




. Attachment B o

‘_‘ o R | x Additional Guidance on the Definition of an Earmark

As dlscussed in the main body of the memo for the purposes of this data collectlon the
deﬁnltlon of an earmark is as follows'

Earmarks are funds provided by the Congress for projects or programs where the
congressional direction (in bill or report language) circumvents the merit-based or -
. competitive allocation process, or specifies the location or recipient, or otherwise
. curtails the ability of the Admmzstratzon to control critical aspects of the funds -
‘ allocatzon process. : :

> - Earmarks vs. Unrequested Funding. At the broadest level, unrequested funding is
any additional funding provided by the Congress -- in either bill or. report ,
language -- for activities/projects/programs not requested by the Administration.
Earmarks are a subset of unrequested funding The distinction between earmarks
and unrequested funding is programmatlc control or lack thereof of in the
allocation process.

» Earmarks and Programmatic “Control.” If the congressional direction
s accompanying a project/program/funding in an appropriations bill or report or

‘other communication purports to affect the ability of the Administration to .control

. ‘ ‘critical aspects of the awards process for the project/program/funding, this IS an
. earmark. Note: The definition of "control critical aspects" includes specification
. ' ' of the location or recipient or otherwise circumventing the merit-based or

competitive allocation process and may be program specific. However, if the -

Congress adds funding and the Administration retains control over the awards

process for the prOJect/program/ funding, it 1s NOT an earmark; 1t is unrequested

_funding.

»  Earmarks Include:

A) Add-ons. If the Administration asks for $100 million for formula grants,
for example, and Congress provides $110 million and places restrictions
(such as site-specific locations) on the additional $10 million, the
additional $10 million is counted as an earmark. ”

B) Carve-outs. If the Administration asks for. $100 million and Congress
provides $100 million but places restrictions on some portlon of the
funding, the restricted portion is counted as an earmark. -

C) Funding prov131ons that do not name grantee, but are so specific that only -
one grantee can qualify for fundlng

- OMB has used this definition to gathef data on earmarks in appropriations bills in previous Budget Data
, ‘Requests. This definition is equivalent to the definition that the Congress recently developed for disclosing
‘ earmarks.in spending legislation (H. Res. 6 and the Senate-passed version of S. 1).



: o : ‘EXECUTIVE»OFFICE'OF,THE P,'RE‘SIDENT
S i : ' . - OFFICE OF MANAGEMENT AND BUDGET
‘ ‘ 3 . . ~ WASHINGTON, D.C. 20503

_THE DIRECTOR ’ : w ' : g

M-07-10

February 15, 2007
o MEMORANDUM FOR THE HEADS OF DEPARTMENTS AND AGENCIES

FROM: | "Rob Portman / 7%}{ )

PURPOSE:  To provide guldance to Departments and Agen01es about obhgatmg FY 2007
funds under a full-year Contmumg Resolutlon (CR) w1th no Congressmnal
earmarks.

BACKGROUND

- On February 15; 2007, the President signed H.J.Res. 20, a joint resolution passed by the
~ Congress, that provides appropriations for FY 2007,  with a moratorium on earmarks. Section
112 of this joint resolution states that any "language specifying an earmark in a committee report
or statement of managers accompanying an appropriations Act for FY 2006 shall have no legal
effect with respect to funds appropriated" under the joint resolution. The joint resolution
provides approprlatlons as a full-year CR, replacmg the three CRs that have been enacted thus
far durlng the current fiscal year. :

| ‘ o GUIDANCE

Agencxes whose fundlng 1S prov1ded by the CRs- should adhere to the followmg

. L The "Authority and Conditions Provided" and "Projects and Activities"‘

referenced in H.J.Res. 20 refer to prior statutory language only, and not to committee

- reports or other non-statutory earmarks. In implementing this Memorandum, agencies shall
adhere to all applicable laws. With regard to the CR’s own statutory language, OMB’s General
Counsel has determined that the phrase "under the authorrty and conditions provided," which
appears in Section 101(a) of the CR, only refers to items provided in prior statutes that were
‘enacted into law. To the extent that the language in Section 101(a) of the CR provides funding
for "projects or activities," this phrase likewise applies only to prior statutory language that was
enacted into law. Section 112 of H.J.Res. 20 explicitly affirms this, noting that any "language
specrfylng an earmark in a committee report or statement of managers accompanying an
appropriations Act for fiscal year 2006 shall have no legal effect with respect to funds -

 appropriated" under the joint resolution. For agencies funded by the CR, this means that unless a

" project or activity is specifically identified in statutory text, agencies should not obligate funds
on the basis of earmarks contained in Congressional reports or documents, or other written or -
oral communications regarding earmarks. While the Administration welcomes input to help ‘
make informed decisions, no oral or written communication concerning earmarks shall supersede
statutory criteria, compéetitive awards, or ment-based de01sron making, as set forth in Section II
below. ‘



I Agencies shall fund activities based on authorized, transparent, statutory criteria

-and merit-based decision-making (including competitive awards). Federal funds shall be K
- expended only for purposes where the CR grants authority in law for this spending or where

there are other authorities in statutes to provide this funding. In particular, agencies subject to
- the CR are advised to fund activities within each account in accordance with authorizing law,

using statutory criteria, such as funding formulas, ellglblhty standards, and merit-based decision-
" making. In the application of authorized discretion, each agency shall use transparent and merit-

based determinations to achieve program objectives, consistent with the purpose of the statute
~and Administration policy (including the President's Budget).- Government-wide and agency
regulations and pohcy governing the selection of grant recipients or contractors will be in effect

L Agenc1es shall pay particular heed to ex1st1ng statutes, regulatlons and Adm1n1strat10n
policy with respect to promoting and providing for competition in soliciting offers and awarding
- contracts and competitive grants. Note, in particular, that 10,U.S. C. 2304, 41 U.S.C. 253, and
the Federal Acquisition Regulation require, with certain limited exceptions, that contracting
officers promote and provide for full and open competition in soliciting offers and awarding
Government contracts. OMB circular A-110 further affirms this requirement: "All procurement
transactions shall be conducted in a manner to provide, to the maximum extent practical, open
and free competition." With respect to grants, agencies should take note of language from the
‘Federal Grant and Cooperative Agreement Act of 1977 (31 U.S.C. §§ 6301-6308) and its
implementing regulations 43 FR 36860, which were enacted and issued to "promote increased
d1s01p11ne in selecting and usmg procurement contracts, grant agreements, and cooperatlve :
agreements, maximize competition in making procurement contracts, and encourage competition
in making grants and cooperative agreements." In short, fundlng decisions should be based on -
‘ the ments in accordance with the law. , :

This memorandum applies to budgetary resources provided under continuing resolutions
for FY 2007, including: Public Laws 109-289 (division B), 109-369, 109-383, and H.J. Res. 20;

' unless and until modlﬁed or superseded by a subsequent memorandum.

- Questions about this memorandum may be directed to OMB’s Assoc1ate Directors or to

| , OMB s General Counsel.
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Earmarks

What |s an Earmark"

Earmar'ks are funds provided by the Congress for projects or programs where the congressional
direction (in bill or report language) circumvents the merit-based or competitive allocation .process, or
specifies the location or recipient, or otherwise curtails the ability of the Executive Branch to properly’

manage funds.' Congress includes earmarks in appropriation bills - the annual spending bills that
L Congress enacts to allocate discretionary spending - and also in authorization. bills.

' What Does the Ea'r_':r_narks Database Show?

- This database prowdes more mformatlon on earmarks in one pIace than has ever been avallable
- through the Federal Government. It is part of an effort to bring greater accountability and transparency
. to Federal spending. Th|s step is also consistent with changes in the-House Rules and Senate Ieglslatlon .

durlng the 110t Congress wh|ch reqmres more disclosure for earmarks

Brdwse: A

: ‘ IR ' Estimates of FY.2009 Appropriations Earmarks

' : FY 2008 Appropriations Earmarks

Totals for FY 2008 Appropriations Earmarks/Benchma rk for "Cut in HaIf" Goal
FY 2005 Appropriations Earmarks

FY 2005 Authorization Earmarks

Search Earmarks full text:

SearCh ; —] 2009 Appropnahons Tracklng [: 2008 Appropnatlons

L_ 2005 Appropriations ﬂ2005 Authonzatlons

" L|m|tat|ons of the Earmarks Database.

Many earmarks in the 2008 database do not list recipients/beneficiaries. This information will be
available after the fiscal year ends on September 30, 2008. In addition, the recipient/beneficiary listed
in the database may not represent the final recnplent/beneflaary of a particular earmark. For example,

if the Federal Government provides funds toa specnflc reC|p|ent (e g.,/a City), the rec1p|ent may forward
the funds or benefits to another entity. :

The' 2005 database was not designed, and cannot accurately be used to ldentlfy individual’
congressional sponsors of earmarks. Congressional sponsors are included in the 2008 database as
L |dent|f|ed by Congress When earmarks do not have sponsors explanatlons are noted.

- Last Updated: September 12, 2008 (Changes from last update).

http://earmarks.omb.gov/ A R TR 1032008



President Bush Signs HR. 2764 into Law = L - Pagelofl -

For Immediate Release
Office of the Press Secretary
- December 26, 2007

President Bush Signs H.R. 2764 into Law

Today, | signed into law H.R. 2764, legislation that will fund the Federal ,
. Government within the reasonable and responsible spending levels | proposed .- = " o -

+.. - without raising taxes and without the most objectionable policy changes S Wh'te House News
considered by the Congress. This law provides a down payment for the resources our troops need without
“arbitrary timelines for withdrawal. The Congress should qunckly take action next year to provnde the remamder of

the fundlng needed by our troops.

I am disappointed in the way the Congress compiled this legislation, including abandoning the goal | set early this
'year to reduce the number and cost of earmarks by half. Instead, the Congress dropped into the bill nearly 9,800
earmarks that total more than $10 billion. These projects are not funded through a merit-based procéss and
: provnde a vehicle for wasteful Government spendlng

There is St‘I" more to be done to rein in Government spending. In 3
'February | will submit my budget proposal for fiscal year 2009, which _§
will once again restrain spending, keep taxes low, and continue us on |
a path towards a balanced budget. | look forward to working with the §
“Congress in the coming year to ensure taxpayer dollars are spent
. wisely.

Flnally, this legislation contains certaln provisions similar to those
found in prior appropriations bills passed by the Congress that mlght
be construed to be inconsistent with my Constitutional
‘responsibilities. To avoid such potential infirmities, the executive
- branch will interpret and construe such provisions in the same -
manner as | have previously stated in regard to similar provisions.

GEORGE W.BUSH T I O
THE WHITE HOUSE,
December 26, 2007.

Hit# . o B

- “Return to this amcle at: . ' S
http:/fwww. whstehouse gov/news/releases/2007/12/20071226 1 html
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" That's why it's necessary for the number and cost of earmarks be reduced, that their origin and purposes be -
~ transparent, and that they be included in the text of the bills voted upon by the Congress and presented to' the

Fact Sheet: President Bush Takes Action to Prevent Wasteful Earmarks - » o Pag"e,vl‘ of2 -

‘V - \ ) o v S D TLIEK HERETD SRINT.

For Immediate "Release
... Office of the Press Secretary ~
January 28, 2008 .

Fact Sheet: Presndent Bush Takes Actlon to Prevent Wasteful Earmarks

: Announces Execut/ve Order, Pledges Veto

. Too many earmarks, too little accountability. Earmarksvare provisions often

snuck into legislation not subject to legislative or public scrutiny and that often -~ - {x s i, . 1 o

lead to wasteful Federal spending. Earmarks have tripled in number over.the. White House News .
last decade and have increased spending by billions of dollars. Most earmarks are not even |ncluded in Ieglslatlve :
text and are not subject to anup or down vote of Congress :

Earmark reform will help eliminate wasteful spendmg Taxpayer dollars should be spent W|sely or not at aII

N

PreS|dent

On Tuesday, President Bush will issue an Executive Order directing Federal agencies.to |gnore any future -
earmark that is not voted on and included in a law approved by Congress. This will effectively end the -
common practice of concealing earmarks in so-called report language instead of placing them.in the actual text of -
the bill. This means earmarks.will be subject to votes, which will better expose them to the Ilght of day. and help _
constram excessive and unjustified spending. ‘ .

° The Executive Order will provide that with regard to all future appropriations laws and other legislation
enacted into law, executive agencies will not commit, obligate, or expend funds on the basis of earmarks
from any non-statutory source, including requests included. in congressional.committee reports or other
congressional documents, or communications from or on behalf of Members of Congress, or any other
non-statutory source, except when required by law, or when an agency itself decides that a project or other-
transaction has merit'under statutory criteria or other merit-based decision-making. -

e The Supreme Court says report language is not legally binding. The U.S. Supreme Court has made
clear that committee reports and other legislative history materials do not bind executive agencies.

o In 1993 the Supreme Court stated that, ". . .-a fundamental principle of appropriations law is that
where 'Congress merely. appropriates lump-sum amounts without statutorily restricting what can be
done with those funds, a clear inference arises that it does not intend to impose legally binding
restrictions, and indicia in committee reports and other legislative hlstory as to how the funds should
or are expected to be spent do not establish any legal reqmrements on' the agency." Lincoln v. Vigil,

- 508 U.S.182, 192 (1993) -
. 0 The Supreme Court reiterated in 2005 -that "language contanned in Commlttee Reports is not Iegally ‘
bmdlng" Cherokee ‘Nation v. Leav:tt 543 U.S. 631 ",646" (2005). N

The President in the State of the Unlon will pledge to veto any appropriations bill Congress sends him "
that does not cut the number and: cost of earmarks in half. Last year, President Bush asked Congress to

» . voluntarily cut the number and cost of earmarks in half and to refrain from'slipping earmarks into committee

reports that never come to.a vote in Congress. Unfortunately, neither goal was met — the FY08 appropriations bills:

- passed by Congress contained more than 11,700 earmarks totaling almost $17 billion. If the Executive Order
. does not induce Congress to be accountable and get excessive earmarks under control, th|s veto’ warnmg will
: help ensure real discipline agalnst excess and waste : .

,‘###

- Return to this article at:

http: //www whitehouse. gov/news/releases/2008/01/20080128 -2. html

: http://www.whitehouse.goV/new’s/releases/2008/01/pﬁnt/20080128-2.html ‘ e 10/3/2008



Executive Order: Protecting American Taxpayers From Government Spending on Wastef... Page 1 of 2

For Immediate Release . -

Office of the Press Secretary
January 29, 2008 -

‘ Executrve Order: Protectlng Amerrcan Taxpayers From Government Spendlng on

Wasteful Earmarks

By the authority vested in me as President by the Qonstitution and 'therlaw,s :

e £ Ameri ; b h f lows:
of the United States (o) Amerlca it is hereby ordered as follows Whlte House NeWS

Section 1 P0|ICV Itis the polucy of the Federal Government to be jud|CIOUS in the expenditure of taxpayer

" dollars.  To ensure the proper use of taxpayer funds that are appropriated for Government programs:and

purposes, it is necessary that the number and cost of earmarks be reduced, that their origin and purposes be

- transparent, and that they be included in the text of the bills voted upon by the Congress and presented to the

President. For appropriations laws and other legislation enacted after the date of this order, executive agencies
should not commit, obligate, or expend funds on the basis of earmarks included in any non- statutory source,

. including ‘requests in reports of committees of the Congress or other congressional documents; or

communications from or on behalf of Members of Congress, or any other non-statutory source, except when
required by law or when an agency has itself determined a project, program, actlvrty grant or other transactlon to

: have merit under statutory criteria or other ment-based decrsronmakmg

Sec. 2 Dutles of Aqencv Heads. (a) With respect to’ all approprlatlons laws and other legislation enacted

' after the date of this order, the head of each agency shall take all necessary steps to ensure that

(i) ‘agency decisions to commit; obligate, or expend funds for any earmark are based on the text of
laws, and in particular, are not based on language in any report of a committee of Congress, joint
; explanatory statement of a committee of conference of the Congress, statement of managers =
~ - concerning a bill in the Congress or any other non-statutory statement or indication of vrews of the
Congress, or a House, committee, Member, officer, or staff thereof :

(_n) agency demsnon_s to commlt, obllgate, or expend funds for any earmark are based on authorized,
transparent, statutory criteria and merit-based decision making, in the manner set forth in section Il
of OMB Memorandum M-07- 10 dated February 15, 2007, to the extent consrstent with applicable
law; and .

(iii) no oral or wntten communications concernlng earmarks shaII supersede statutory cnterla
competltlve awards, or ment-based demsnonmakmg

(b)v An agency shall not consider the views of a House, committee, Member, cfﬁcer, or staff of the Congress '

" with respect to commitments, obligations, or expenditures to carry out.any earmark unless such views are in

writing, to facilitate consideration in accordance with section 2(a)(ii) above. All written communications from the
Congress, or a House, committee, Member, officer, or staff thereof, recommending that funds be committed,
obligated, or expended on any earmark shall be made publicly available on the Internet by the receiving agency,

‘not later than 30 days after receipt of such communication, unless otherwise specifically directed by the head of -

the agency, without delegation, after consultation with the Director of the Office of Management and Budget to”

' _preserve appropriate confidentiality between the executive and legislative branches

(c) Heads of agencies shall otherwrse |mplement within their respectlve agencies the policy set forth in

- section 1 of this order, conS|stent W|th such.instructions as the Dlrector of the Office of Management and Budg‘et

may prescrlbe

(d) The head of each agency shall upon request provrde to the D|rector of the Office of Management and

‘Budget mformatron about earmarks and compllance with this order.

http://wWw.whitehouse.gov/news/releases/ZOO8/01/pn'nt/20080129-5.htm1 . v 10/3/2008



Executive Order: Protecting American Taxpayers From _deemménﬁSpending on Wastef... Page 2 of 2

Sec.v3. De‘ﬁnitions.. For purposes of this order: ’

(a) The term "agency" means an executive agency as defi ned in sectron 105 of t|tle 5, United States Code
~ -and the United States Postal Service and the Postal Regulatory Commission, but shall exclude the Government
. Accountabllrty OfF ce; and . :

- (b) the term "earmark" means funds provided by the Congress for.projects, programs, or grants where the
purported congressional direction (whether in statutory text, report language, or other. communication)
circumvents otherwise applicable merit-based or competitive allocation processes, or specifies the locationor
recipient, or otherwise curtails the ability of the executive branch to manage its statutory and constitutional -

: responS|b|I|t|es pertalnrng to the funds allocation process -

' Sec. 4. General Provisions. (a) Nothmg in this order shall be construed to |mpa|r or otherwrse affect
(i) authority-grant‘ed'by Iaw to'an agency or the head thereof; or

.. (i} functionsof the Director of the OfF ce of Management and Budget relatlng to budget,
admrnlstratlve or. Ieglslatlve proposals. ‘

(b) This order shall be |mp|emented in-a manner con3|stent wrth appllcable Iaw and subject to the avallablllty '

- of approprlatlons

(¢) This order is not intended to, and does not, create any right or benefit, substantive or procedural .
enforceable at law or in equity, by any party against the United States its agencies, mstrumentalltres or entities, -
its officers, employees or agents, or any other person. .

- GEORGE W. BUSH |
THE WHITE HOUSE,
| qahuary 29, éooa.

J

Return to this article at :
http //www whltehouse gov/news/releases/2008/01/20080129 5 html

.";;J CLIDK HERE TO REINT

http://www.whitehouse.gov/news/releases/2008/01/print/20080129-5.heml ~ 10/3/2008






'THE WHITE l-i"ou'se-v o

WASHINGTON
S ﬂ O November4 2008
MEMORANDUM e _' |
! V"‘THROUGH  JIMNUSSLE
.~ FROM: ~ CLAY JOHNSON

SUBJECT  MANAGEMENT

' .!"iThe Bush Admlnlstratlon has made it the ofﬁc1a1 pohcy of the Federal govemment to spend

- taxpayers’ money effectively, and more effectlvely every year; it has 1mproved Federal agen01es
- ability to spend their funds effectlvely, and it has estabhshed mechanlsms to hold agencres '
: accountable for how they spend tax dollars o e

g The Presrdent s vision for reform called for the Government to be

. o" Results-oriented, R

. Citizen-centered, not bureaucracy-centered and :
o Market-based actively promoting competition- and rnnovatlon S
: Government likes to begin new things, to declare grand new programs and causes, but not to

“ il v;,’i_»ensure the taxpayers get what they think they are. paylng for The Pres1dent sought to change j S ’.; 5
R fth1s to focus on what we ﬁmsh not what we begm : : : . '

L

‘ - van 2001 Pres1dent Bush launched the President’s. Management Agenda (PMA) ‘He also dlrected"
. each Cabmet Secretary and Agency head to designate a “chief operating ofﬁcer “most often at

: yithe deputy secretary level to support and 1mplement the PMA

‘ The PMA focused on the most s1gn1ﬁcant opportunltles to 1mprove performance namely
'Human Capital Management ' . e

_ Financial Performance - SRR SORERES S e

,'Competltlve Sourcing (currently “Commerc1al Servrces Management”) =

, _"Expandmg Electronic Government ) : St W T E

Budget and Performance Integratlon (currently “Performance Improvement”) e

‘ Addrtlonally the PMA focused on nine miore targeted opportunrtles for 1mprovement 1nc1ud1ng
faith-based and commumty initiatives, management and performance at the Department of

£ : Housmg and Urban Development and privatization of m111tary housing. In subsequent years the",' - '_ :

- PMA’s focus expanded to 1nc1ude Improper Payments (2004), Real Property (2004), and Credlt
B Management (2007)



E OMB worked with agencies to establish clear, obj ective deﬁnitions'of success ‘and nearQSuCCess, o
. and OMB and each agency then agreed on what the agency would do each quarter to move :
~ toward the desired management capabilities. OMB developed a. scorecard to rate each agency’ s -

. status, the level of success they had accomphshed and their progress each quarter. By setting

- clear goals ‘and maklng each agency’s performance transparent, the Administration increased the : i
Y accountabrllty for and hence the effectlveness of, how the agenmes spent the taxpayers money .

. In 2001 85% of the govemment ] management practlces\were deemed unacceptable and the
" National Science Foundation was the only one of the 26 major agencies that had a satlsfacto_ryi

managetnent practice in place, specifically, in Financial Performance Today, 45% of the
government’s management practices are as desired and only 15% are deemed unacceptable.

- Agencies are clearly committed to becoming more effective: 80% of the time, agencies made the
’ »1mprovements they sa1d they would make when they said they would make them

”_"Today all F ederal executlves have specific management and program perforrnance goals they

B " are now held formally accountable for their performance

"»Humah Capital Management =

- Financial Performance .

v The F ederal government is only as effectlve as its people Presrdent Bush sought to ensure - o
: _rFederal agen<:1es had employees who were well tralned and managed when they needed them

e In 2002 Pres1dent Bush signed the Chlef Human Capltal Ofﬁcers (CHCO) Act wh1ch requlred :
~each agency to designate an individual who could help ensure its agency selected, developed, ‘

, trained, and effectively managed a high-quality, productive workforce.” These CHCOs also work T

- with the Office of Personnel Management to implement government-wide standards for - '
' ’.excellence and have establlshed the CHCO Council to share best practlces and development.‘ “

N Pres1dent Bush also 1nst1tuted a program to rate employees agarnst mission- ahgned results-
oriented goals. In 2001, Federal employees were appralsed on competency rather than actual
_performance !

The Adm1n1strat10n also 1mplemented pay-for-performance systems to increase government ‘

: -performance incentivize and reward high-performers, recruit talented employees, and encourage
~ accountability to the pubhc Nearly 350,000 Federal employees (about 19 percent of the total -

~ Federal workforce) work under pay-for-performance systems today. Since 2004, the

‘ :}Admll’llStl"dthn has converted approximately 180,000 civilian employees of the Department of
. Defense to a new pay-for-performance system called the National Security Personnel System

Addltlonally, since 2004, the Administration has 1mplemented pay-for-performance among

' - members of the Federal government s Senlor Executlve Servrce (SES) its hlghest level
f‘managers e e O RS : : :




, .

W_hen President.B’ush took office, Federal agencles were not-accounting for their eXpenditures 5
throughout the year. As a result they published their annual financial reports five months after

' theend of the fiscal year. As a part of the PMA, the Administration requlred all agencies to file.
their financial reports within 45 days of year-end which made agencies account for their -

expendltures ona monthly ba51s All agencres have met this reporting standard since FY2005

‘ Under Pre31dent Bush agency financial 1nformatron 1S also more rehable as demonstrated by
- improved results on financial statement audits. Of the 24 major Federal agencies, 19 received a
~ clean opinion on their financial statement audit in 2007. Thirteen of these agencies, up from

seven in 2001, achieved both a clean audit and had no material weaknesses in financial reporting

' identified by their auditor. Across government, auditor-identified material weaknesses are on’ the '
v decllne with a drop of more than a 35 percent since 2001 : :

e

In addltlon Federal agencres are actively managmg the1r improper payments In 2001 Federal

' managers, Congress and the taxpayers did not know the extent of improper payments andthe
* cause of those errors. Today, 80 percent of all Federal outlays are actively measured and/or
“reviewed for improper payments. Once agencies identify program errors, they begin _
. 1mplement1ng corrective actions to eliminate similar errors in the future. Over the. past four

years, agencies have recovered $850 million in improper contract payments. Of the errors

-originally measured in Fiscal Year 2004, the govemment has reduced improper spendmg by $7.9 7

b1lhon L

. AlsoF ederal agencies are actively managing their real property. In 2001, the Federal

- government did not have an accurate inventory of its real property or know how these assets
- were being managed. Today the government is managing its $1.5 trillion in real property, knows
_exactly what it owns and what it needs, and is being held accountable for d1spos1ng of the

- difference. -Agencies have disposed of more than $7 billion in unneeded assets since 2004. .

Commerclal Servnces Mana ement Originall “Com et1t1ve Sourcing’

Nearly one quarter of all Federal employees perform tasks that are not 1nherently governmental

~ and can clearly be: performed by commercial entities — tasks like information technology support, B

administrative services, and building maintenance. Historically, the government realizes cost
savings between 20 and 50 percent when Federal and prrvate sector providers compete to-

 perform these commercial functions, regardless of who “wins” the competition. The i
Administration called for each agency to develop the capability to professionally review these c

competitive opportumtles as only the Department of Defense had been prev1ously challenged to -

do.

‘ Through the PMA, agencies have conducted approx1mately 1,400 pubhc-prlvate competitions of

their commercial activities involving more than 51,000 full time employees that are projected to -

'save taxpayers more than $7 billion over 5 to 10 years, or a little more than $1 billion per year

Before proceeding with these competitions, agencies performed a series of analyses to evaluate
1) Efficiency of current operations : : :
. 2) Private sector capablhty and avallabrhty to perform the functlon



‘In many cases agency management has pursued 1ntemal busmess process reengmeermg (BPR)

: vExnanded Electromc Government

3) ‘Potential r1sk to the agency s ability to accomphsh 1ts mission if the functlon were o
perfonned by the pr1vate sector : R

as an alternative to publrc-pnvate competltlon to close 1dent1ﬁed performance gaps 1 in their”
commerc1al support services. : : : ;

‘ In 2008, the “Competltlve Sourcmg 1n1t1at1ve was renamed “Commer01al Services ‘,
- Management” to recognize the broader range of activities that agencies use to improve | the

operation of their commercial functions. The broader initiative will use both BPR efforts and

 public-private competitions to most effectively perform work that 1s_commerc1al in nature. o

-

The Federal government spends more on 1nformat10n technology (IT) $71 b1111on in FY2008

‘than any other organization in the world.’ Through the PMA, the Administration has estabhshed
- clear investment and management guidelines for all IT spending, identified the opportunities to

consolidate or eliminate duplicative Federal IT systems and deﬁned the standards that must be
met to secure all its systems and data

' ._',With its large’ IT expenditures, the Federal government also directly serves the citizenry, sen"dingf o

and receiving vast amount of information and money. This “citizen interface” used to be

- organized by Federal agency, not by citizen need. Through the PMA, the Administration

established a focus on citizens. Today, Americans can access a wide range of services onlme

'through consolidated government sites including:

e  GovBenefits.gov, where citizens can locate and determme potent1al e11g1b111ty for S
B government benefits and services. : . Lol
‘e Business.gov, where businesses have easy access to. regulatory compllance 1nformat10n
©forms, contacts, and related information. - : - _
. Regulat1ons gov where c1tlzens can easﬂy access and partrclpate 1n the rulemakmg
- process. ‘
. e Grants.gov, where all competltrve dlscretlonary Federal grant opportumtles are
- accessible by Federal grant seekers through a s1ngle website. o
e Recreation.gov, where citizens can plan a vacatron or make reservatrons for camp51tes
- and cabins, and tours at Federal recreation 81tes - i
" e USAJobs.gov, where Federal job- seekers can ﬁnd and apply for job opportunltles across .
‘ the federal government.
e USA.gov, where citizens can find ofﬁ01al government 1nformat10n avallable through a .
~ single Internet gateway. The Administration also created GobiernoUSA.gov, which is
“the first website to offer comprehenswe government information in Spanlsh o
e fbo.gov, where commercial vendors and government buyers can post, search, monltor ;
- and retrieve opportunities solicited by the entire Federal contracting community. .
- & IRS Free-File, where taxpayers have access to free on-line preparatlon and electronlc N
- tax ﬁlmg services. : S




Performance Improvement (Originally “Budget and Performance Integration™) _

New Federal programs are frequently created with minimal review or assessment of existing -

. programs that-address the same perceived problem and there is little attention to how programs
~new or old, really perform. - In 2001, half of all Federal programs could not demonstrate they
were achieving results, only half had clear, outcome-oriented goals, and program performance
was assessed on an as-needed and inconsistent basis.

- President Bush’s management agenda requires that each Federal program has clear outcome’

~ goals showing a formal commitment to continuous improvement, quantifiable measures of

. success, and plans for accomphshmg the goals. The Program Assessment Ratings Tool was
developed to ensure a consistent approach to these assessments. The goals, performance,
program ratings, and plans to improve are made transparent and available to the public on the
ExpectMore.gov website. - By 2007, 89 percent of programs established or clarified their long- -
term and annual performance goals, and 82 percent of these programs were achieving their goals.

In November 2007, President Bush signed an Executive Order entitled “Improving Government .

" Program Performance.” For the first time in American history, this document made it the official
- policy of the Federal government that each program would spend taxpayer dollars effectively

and more effectively every year. The Executive Order established a Performance Improvement -
- Officer at every department to help the head of the department manage and ensure performance

" and a Performance Improvement Council to facilitate the sharing of best performance
management practices and the creation of the performance management community.

'Future Challen es
~During the Bush Administration, Federal employees have made srgmﬁcant progress in makmg .
their agencies more effective and efficient, but challenges remain. The Federal government
needs to define and establish successful procurement practices and disciplines. We need to |
improve our ability effectively manage employees and contracts. In addition, we need to
establish truly results-oriented cultures, practices, and other key elements to continuous
performance improvement. If Federal employees remain committed to effectlve management
the Federal government will contmue to perform more effectlvely every year.




Federal Fmanclal Management Tlmelme .

December2001 ~ B o . (TABI)

’Pres1dent Bush signs the Defense Authorlzatron Act for Flscal Year 2002, which 1ncludes
“ provisions on Recovery Audits. This legislation requires agencies to 1dent1fy errors made in
paying contractors and collect any overpayments :

November2002 e e (TAB2)

g Pres1dent Bush s1gns the Improper Payments Informatlon Act of 2002 (IPIA), which requires all
Federal agencies to identify programs and activities susceptlble to improper payments and to
,annually report to Congress the amount of all improper payments. -

N November 2003 "

Major Federal departments and agencies accelerate their financial reportlng from a baselme :
average of 147 days after fiscal year end to an average of 80 days.

February2004 e B - (TAB3)

- Pre51dent Bush s1gns Executlve Order 13327, Federal Real Property Asset Management
. requiring Federal agencies to manage their real property portfolios at the right size, cost, and
) cond1t1on to most effectively serve program missions and goals

‘ September 2004

President Bush adds the Real Property Management Initiative to the President’s Management
Agenda (PMA) to hold agencies accountable for meeting key mllestones and performance
outcomes highlighted in the February Executive Order. .

November 2004

| Twenty-tbree of the 24 agencies affected by the Chief Financial Officers Act (CFO Act) submit:
their audited financial statements by November 15, just 45.days after the fiscal year-end. By
comparison, private sector year-end reporting deadlines are set-60 days after the fiscal year ends.

November 2004

Federal departments and agencies first reported the extent of their i 1mproper payments and-
- recovery audit efforts in their annual Performance Accountab111ty Reports.

‘ December 2004

B President Bush adds the Eliminating Improper Payments Initiative to thevPlresident’s ‘
“Management Agenda to hold agencies accountable for meeting the provisions of the IPIA.



* November 2005

- All 24 Federal departments and agencies affected by the CFO Act submit their audited ﬁnancial e
statements by November 15, and contlnue to do ) every subsequent year of the Bush

‘ ‘Admlmstratlon - ‘

December 2005

All Federal agencws submit their real property 1nventory to the F ederal Real Property Portfolio |
~database. Specifically, agencies reported key inventory and performance data on each individual

- asset. For the first time in recent history, the Federal government has comprehensive inventory of

its real property holdings, more than one billion assets including land, buildings, and holdlngs
Having this database means that the Federal govemment can make smarter management (o
vde0151ons - ‘ '

: November 2007

For the th1rd consecutive year Federal departments and agencles reduced the overall error rate 1n a
programs reported from prevrous years

| September 2007

; Federal agencres exceed more than $7 b11110n in ellmlnatlons of unneeded real property since the
2004 Executwe Order took effect Do



® ~ Competitive Sourcing Timeline
| May2003 RS (TAB4)

Govemment w1de rules for conductmg pubhc private compet1t1ons t6 increase efficiency, -
 fairness, transparency, and accountability for results are revised and pubhshed in the Federal
Reglster as OMB Circular A- 76, Performance of Commerc1al Act1v1t1es

F ebruary 2004

SN (

Agen01es are given formal requlrements to ensure cons1stent and clear reportlng to Congress of o
compet1t1on results : : : .

Apnl 2007 e “

Federal agenc1es are directed to 1ndependently val1date a reasonable sample of their compet1t10ns :
‘to substantiate savmgs and relnforce publlc trust and confidence in the competitive sourcmg '
1n1t1at1ve .

’

(
'July 2008 L
. The “‘C‘o_rnpvet‘itive Sourcing” initiative was renamed as “Commercial Services Management” to
‘ - recognize the broader range of activities that agencies use to improve the operation of their -

~ commercial functlons The broader initiative w1ll track both publ1c-pr1vate competmon and
busmess process reengmeermg efforts SR SR : '



- Performance Improvement Timeline

Februéry'z'o'o’z"» T S P A SR - (TABS)

-»Performance Assessment Rat1ng Tool (PART) is developed This set of quest1ons desrgned to .
- assess the strengths and weaknesses of Federal programs is first applled to 243 programs and
o pubhshed onl1ne and in the President’s Budget ’

o :‘Sprmg 2005 3

PART receives the Innovat1ons in Amencan Govemment Award from the Kennedy School of
Government at Harvard University, recognizing these assessments for their ability to motivate
~ Federal programs to establish clearly defined, outcome-focused goals; to collect data to show
.progress and problems and to artlculate next steps to Congress and the publ1c

'.‘ February 2006

‘ Program performance ratings and plans to improve are made more. access1ble and transparent on

: ExpectMore gov to increase accountability for 1mproved effectlveness

liSeptember2006 B I I e T 0 (TAB6)

" 'Presrdent Bush s1gned the Federal Funding Accountablllty and Transparency Act into law _
mandatlng the creation of a single, searchable webs1te containing 1nformat1on onall F ederal :
grants contracts, and loans: greater than $25 000.

:November2007 BRI S f,fK. L (TAB7)

Pres1dent Bush 51gns Executlve Order (EO) 13450 Improvmg Government Program
Performance. The EO establishes official Federal govemment policy to spend taxpayer dollars
effectively and more effectively each year. The EO requires agencies and programs to have:
- @ Clear annual and long-term goals and specific plans to achieve them. =~ = -
~o A designated Performance lmprovement Ofﬁcer at each Federal agency who reports
directly to the Secretary or agency head. :

' : 'December 2007

’USASpendmg gov launches ahead of the deadlme mandated by the Federal F undlng ,
Accountab1l1ty and Transparency Act. This website posts data on all Federal contracts, grants,
and loans over $25,000, making it the most comprehensive database of Federal spending and an
: 1mportant step in building publ1c conﬁdence in the government s spending of taxpayer money

| February 2008

AgenC1es appomt Performance Improvement Ofﬁcers required by the EO develop their plans for
implementing the EO, and launch the Performance Improvement Council.



B EXbandéd Electronic G‘oy‘\e‘rnmenlt Timeline

"“;3-December2002 R TR I - '(TABS)*

| Presrdent Bush signs the E- Govemment Act of 2002 Wthh authorlzes and estabhshes the Ofﬁce e

of E-Government and Information Technology to address cmzen services and strengthen
' 1nformatron technology oversight.

.Mayzooz o IR

GovBeneﬁts .gov launches provrdlng c1tlzens a s1ngle locatron to determme thelr e11g1b1lrty for
Federal benefit programs.. : :

J anuary'2003 ‘

“E-Rulemaking and partner agencies launch Regulations. go_v'; For the frrst-tirne, citizens can’
access and comment on proposed Federal regulations from a single website.

3 anuary'2003
~ IRS’s Free File Initiative launches, allowing citizens to file their taxes online for free. vThrough’ L

five ﬁlmg seasons, approx1mately 19.3 million returns have been filed through the Free File '
program., - s o \

August2003 ,, o - Lo

vEnhanced re-launch of USAJ obs gov, where _]Ob seekers can search openings-and apply for _]ObS
across the Federal government. Since 2003, USAJobs has hosted over 167 m1ll1on visits, and job
seekers have created almost 1.7 million online resumes. :

October 2003

£

) Grants. gov launches, making all competitive; dlscretlonary Federal grant opportumtles ava1lable '
to grant -seekers through a s1ngle webS1te :

May 2004

The Business Gateway initiative launches websites (business.gov and forms.gov) to help
businesses locate compliance information at a consolidated online location.

August 2004 NG e . (TAB 9
Presrdent Bush issues Homeland Security Pre51dent1al D1rect1ve/HSPD 12 to enhance secur1ty,

' increase Government efficiency, reduce identity fraud and protect personal privacy by



establishing a mandatory, Govemment-w1de standard for secure and rehable forms of
identification issued by the Federal Government to its employees and contractors. -

- May 2006 | B Ly (TAB 10)
“President Bush issues Executive Order 13402, Strengthemng F ederal Efforts To Protect Against

- Identity Theft, to deter, prevent detect, investigate, proceed against, and prosecute unlawful 1 use

by persons of the 1dent1fy1ng 1nformat10n of other persons.
- August2006 N | ‘. o -~ (TABI1)

President Bush.issues Executive Order 13411, Improving Assistance for Disaster Victims, to -
ensure individuals who are victims of a terrorist attack, natural disaster, or other incident that is
‘the subject of an emergency or major disaster declaration have prompt and efficient access to
Federal disaster assistance, as well as information regarding assistance available from State and
, local government and private sector sources.

September 2006

Relaunched Business Gateway websites (business.gov and forms. gov) wrth a new focus on
providing easy access to regulatory compliance information, forms, contacts, and related
1nforrnat10n : -

July 2007

- Time Magazine names USA.gov one of its “Twenty-Five Sites We Can’t Live Without”. Over .
35 million USA Services i 1nqu1res were handled by v151ts to USA.gov and other websites as of
December 2007.

July 2007 | R ' | ~ (TAB12)-
The President issues Executive Order 13439 to review and assess current import safety
procedures and methods, survey the authorities and practices of Federal agencies, and outhne
‘ prehmmary steps necessary to enhance the safety of 1mported products.

December 2007

One hundred percent of agencies post their discretionary grant opportunities on Grants.gov. - |

Business.gov expanded to include information from more than 9,000 state, territory, county, and
city government websites providing information on starting and managing a business while
complymg with regulations from all levels of govemment

Rede51gned Regulations.gov features a streamlined, srmphﬁed homepage full- text search
capability, a fast indexed-based commercial search engine, and an RSS feed. Within a month, 90
- percent of active rulemakings with additional supplemental materials are available for citizens to
review when looking at or commenting on Federal regulations. Within two months, citizens and

11



' other 1nterested parties have downloaded 57 m11110n regulatory actrons or supplemental materlal s
p'from the site. - '

‘ ’February 2008
. S1xty-ﬁve percent of major agen01es have converted from usrng paper-based personnel folders to
- electronic versions. This increases cost savings, improves agency Contlnulty of Operatlons and

disaster recovery coverage for electronic files, and streamlines human resources support
processes and portab111ty of personnel records as employees move between agencres

12






Tab 1

Recovery Audltlng Act,

As 1ncluded in the Defense Authorlzatlon Act for Flscal Year 2002

SUBCHAPTER VI: RECOVERY AUDITS :
"Sec. 3561. Identification of errors made by executlve agen01es in payments to contractors and -

~ recovery of amounts erroneously paid

(a) PROGRAM REQUIRED- The head of each executlve agency that enters into
‘ ‘contracts with a total value in excess of $500,000,000 in a fiscal year shall carry out a
. cost- effectlve program for identifying any errors made in paying the contractors and for
. recovering-any amounts erroneously paid to the contractors
- (b) RECOVERY AUDITS AND ACTIVITIES- A program of an executlve agency under '
~ subsection (a) shall include recovery audits and recovery act1v1t1es The head of the
“executive agency shall determine, in accordance with guidance provided under
-subsection (c), the classes of contracts to which recovery audlts and recovery act1v1t1es ,
. are appropnately applied. i
" (c) OMB GUIDANCE- The Director of the Ofﬁce of Management and Budget shall issue
" guidance for the conduct of programs under subsect1on (a) The guldance shall include = -
- the following: : :
(1) Definitions of the terms recovery aud1t' and recovery act1v1ty for the
purposes of the programs. : : :
~ (2) The classes of contracts to whlch recovery audits and recovery activities are
~ appropriately applied under the programs. -
(3) Protections for the confidentiality of--,
' (A) sensitive financial 1nformat10n that has not been released for use by
the general public; and .
(B) information that could be used to 1dent1fy a person o ,
(4) P011c1es and procedures for ensuring that the implementation of the programs .
does not result in duplicative audits of contractor records. o
- (5) Policies regarding the types of contracts executive agencies may use for the
procurement of recovery services, including guidance for use, in’ appropriate
circumstances, of a contingency contract pursuant to which the head of an
executive agency may pay a contractor an amount equal to a percentage of the
 total amount collected for the United States pursuant to that contract.
(6) Protections for a contractor's records and facilities through restrlctlons on the
authority of a contractor under a contract for the procurement of recovery services
- for an executive agency-- : S
(A) to require the production of any record or information by any person “
other than an officer, employee, or agent of the executive agency;- )
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(B) to establish, or otherwise have, a physical presence on the property or -
~ . premises of any private sector entrty for the purposes of performrng the
contract; or :
(C) to act as agents for the Government in the recovery of funds e
erroneously paid to contractors. : ‘ oy
(7) Policies for the appropriate types of management 1mpr0vement programs iy
authorized by section 3564 of this title that executive agencies may carry out to
. address overpayment problems and the recovery of overpayments.
- Sec. 3562. Disposition of recovered funds
.. (a) AVAILABILITY OF FUNDS FOR RECOVERY AUDITS AND ACTIVITIES
. 'PROGRAM- Funds collected under a program carried out by an executive agency under
- Section 3561 of this title shall be available to the executive agency for the followrng
purposes: :
' (1) To relmburse the actual expenses 1ncurred by the executive agency in the
administration of the program. :
(2) To pay contractors for services under the program in accordance wrth the
-+~ guidance issued under section 3561(c)(5) of this title.
- (b) FUNDS NOT USED FOR PROGRAM- Any amounts erroneously paid by an
~ executive agency that are recovered under such a program of an executive agency and are -
not used to reimburse expenses or pay contractors under subsection (a)-- _
(1).shall be credited to the appropriations from which the erroneous payments _
were made, shall be merged with other amounts in those appropriations, and shall -
~ be available for the purposes and period for which such approprratrons are
available; or - = | i ,
- (2) ifno such appropnatron remarns avallable shall be deposrted in the Treasury
o as miscellaneous receipts.
, (c) PRIORITY OF OTHER AUTHORIZED DISPOSITIONS Notwrthstandrng
‘ subsect1on (b), the authority under. such subsection may not be exercrsed to use, credit, or
- -deposit funds collected under such a program as provided in that subsection to the extent
that any other provision of law requires or authorizes the crediting of such funds to a S
nonappropriated fund 1nstrumentahty, revolvrng fund, workrng caprtal fund, trust fund or
other fund or account. :
Sec 3563 Sources of recovery services ' ' ' .
" . (a) CONSIDERATION OF AVAILABLE RECOVERY RESOURCES (l) In carrying * '
" out.a program under section 3561 of this title; the head of an executive agency shall =~
consider all resources available to that official to carry out the program
(2) The resources considered by the head of an executive agency for carrying out the
“program shall include the resources available to the executrve agency for such purpose
from the following sources: : :
- (A) The executive agency. ; o :
(B) Other departments and agencres of the Unrted States.
o (C) Private sector sources. "
~(b) COMPLIANCE WITH APPLICABLE LAW AND REGULATIONS Before 2
- entering into a contract with a private sector source for the performance of services under
- aprogram of the executive agency carried out under section 3561 of thrs trtle the head of
’ an executlve agency shall comply with-- - : :

N
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(1) any otherw1se apphcable prov1s1ons of Ofﬁce of Management and Budget
Circular A-76; and :
(2) any other applicable provision of law or regulatlon with respect to the
- selection between employees of the United States and private sector sources for
‘the performance of services. o '
Sec 3564 Management improvement programs
- In accordance with guidance provided by the Director of the Office of Management and
Budget under section 3561 of this title, the head of an executive agency required to carry
~ out a program under such section 3561 may carry out a program for i 1mprov1ng
- management processes within the executive agency-- -
- (1) to address problems that contribute directly to the occurrence of errors in the
paying of contractors of the executive agency; or
~ (2) to improve the recovery of overpayments due to the agency
" Sec. 3565. Relatlonshlp to authority of inspectors general
Nothlng in this subchapter shall be construed as 1mpa1r1ng the authorlty of an Inspector
, General under the Inspector General Act of 1978 or -any other prov1s1on of law
“Sec. 3566. Privacy protections
' Any nongovernmental entlty that, in the course of recovery auditing or recovery activity
under this subchapter, obtains information that identifies an individual or with respect to
which there is a reasonable basis to believe that the information can be used to identify an
_individual, may not disclose the information for any purpose other than such recovery
auditing or recovery activity and governmental oversight of such activity, unless
disclosure for that other purpose is authorized by the individual to the executive agency
- that contracted for the performance of the recovery audxtmg or recovery act1v1ty
Sec. 3567 Definition of executive agency -
~ Notwithstanding section 102 of this title, in th1s subchapter, the term ‘executive agency'
‘has the meaning given that term in section 4(1) of the Office of Federal Procurement
Policy Act (41 U.S.C. 403(1)).". '

(2) The table of sections at the begmmng of chapter 35 of such tltle is amended by adding ‘

at the end the following:
SUBCHAPTER VI--RECOVERY AUDITS
3561. Identification of errors made by executive agencies in payments to contractors and
recovery of amounts erroneously paid.
3562. Disposition of recovered funds
3563. Sources of recovery services.
3564. Management improvement programs. :
3565. Relationship to authority of inspectors general
3566. Privacy protections.
3567. Definition of executive agency.
: (b) REPORTS- (1) Not later than 30 months after the date of the enactment of this Act,
. and annually for each of the first two years following the year of the first report, the
. Director of the Office of Management and Budget shall submit to the Committee on
- Government Reform of the House of Representatives and the Committee on :
Governmental Affairs of the Senate, a report on the implementation of subchapter VI of
- chapter 35 of'title 31, United States Code (as added by subsectlon (a)).
. (2) Each report shall include-- =

‘.\
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(A)a general descnptlon and evaluatlon of the steps taken by the heads of
- executive agencies to carry out the programs under such subchapter, 1nclud1ng

any management improvement programs carrled out under sectlon 3564 of such -

title 31;. : :

(B) the costs 1ncurred by executrve agenmes to carry out the programs under such.

subchapter; and :

; (C) the amounts recovered under the programs under such subchapter o
(c) CONFORMING AMENDMENT- Section 3501 of such title is amended by 1nsertmg and ’, o

o subchapter VI’ after ’ sectlon 3513' : _ L
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Tab 2

TImproper Payments Information Act of 2002 |

* Public Law 107-300
107th Congress

An Act
To provide for estimates and reports of improper payments by F ederal agencies.

Be 1t enacted by the Senate and House of Representatrves of the Umted States of Amenca in
- Congress assembled,

'SECTION 1. SHORT TITLE.
Th1s Act may be cited as the Improper Payments Informatlon Act of 2002"

SEC 2. ESTIMATES OF IMPROPER PAYMENTS AND REPORTS ON ACTIONS TO
‘ REDUCE THEM.

(a) Identification of Susceptible Programs and Activities.--The head of each agency shall, in .
~accordance with guidance prescribed by the Director of the Office of Management and
Budget, annually review all programs and activities that it administers and identify all such
programs and activities that may be susceptible to significant improper payments. '
(b) Estimation of Improper Payment.--With respect to each program and activity 1dent1ﬁed
- under subsection (a), the head of the agency concerned shall-- -
(1) estimate the annual amount of i improper payments; and
_ (2) submit those estimates to Congress before March 31 of the followmg apphcable year,
with all agencies using the same method of reporting, as determmed by the Director
of the Office of Management and Budget :

(¢) Reports on Actions To Reduce Improper Payments.--With respect to any program or
~ activity of an agency with estimated improper payments under subsection (b) that exceed :
$10,000,000, the head of the agency shall provide with the estimate under subsection (b)a
report on what actions the agency is taking to reduce the improper payments, including--
(1) a discussion of the causes of the improper payments identified, actions taken to '
correct those causes, and results of the actions taken to address those causes; -
(2) a statement of whether the agency has the information systems and other
infrastructure it needs in order to reduce improper payments to minimal cost- effectlve
- levels;
(3) if the agency does not have such systems and infrastructure, a description of the
“resources the agency has requested in its budget submission to obtain the necessary
“information systems and infrastructure; and -

e
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. 7

(4‘) a description of the steps the agency has taken to.
- ensure that agency managers (including the agency head) are held
‘ accountable for reducmg improper payments.

(d) Definitions.--For the purposes of this section: '
(1) Agency.--The term “‘agency" means an executive agency, as that term 1s deﬁned in
section 102 of title 31, United States Code. ’
(2) Improper payment.--The term " “improper payment"--

(A) means any payment that should not have been made or that was made inan
incorrect amount (1nclud1ng overpayments and underpayments) under statutory, -
contractual, administrative, or other legally applicable requirements; and

(B) includes any payment to an ineligible recipient, any payment for an ineligible
service, any duplicate payment, payments for services not received, and any
payment that does not account for credit for applicable discounts.

(3) Payment.--The term *‘payment" means any payment (including a commitment for '
future payment, such as a loan guarantee) that is-- -

(A) made by a Federal agency, a Federal contractor, or a-governmental or other

- organization administering a Federal program or activity; and ,

(B) derived from Federal funds or other Federal resources or that w111 be relmbursed .

from Federal funds or other Federal resources. — :

(e) Appl1cat10n --This section--
(1) applies with respect to the adm1n15trat1on of programs, and i 1mproper payments under
programs, in fiscal years after fiscal year 2002; and
(2) requires the inclusion of estimates under subsection (b)(2) only in annual budget
submissions for fiscal years after fiscal year 2003. .

(f) Guldance by the Office of Management and Budget.--Not later than 6 months after the date
of enactment of this Act, the Director of the Office of Management and Budget shall
~prescribe guidance to 1mplement the requlrements of this sectlon

3 ;App_rov,ed November 26, 2002.

" LEGISLATIVE HISTORY--H.R. 4878:

N

SENATE REPORTS No. 107-333 (Comm on Governmental Affa1rs)

. .CONGRESSIONAL RECORD, Vol. 148 (2002):

. July 9, considered and passed House.
Oct. 17, considered and passed Senate, amended
Nov. 12, House concu;red in Senate amendment.
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Tab 3
Executive Order 13327
Federal Real Property»AsS.et Managemént |

By the authority vested in me as President by the Constitution and the laws of the United States

- of America, including section 121(a) of title 40, United States Code, and in order to promote the
efficient and economical use of Federal real property resources in accordance with their value as -
- national assets and in the best interests of the Nation, it is hereby ordered as follows:

Section 1. Policy. It is the policy of the United States to promote the efficient and economical

_ use of America's real property assets and to assure management accountability for implementing
Federal real property management reforms. Based on this policy, executive branch departments
and agencies shall recognize the importance of real property resources through increased
management attention, the establishment of clear goals and objectives, improved policies and
levels of accountability, and other approprlate action.

Sec. 2._Deﬁn1t1on and Scope. (a) For the purpose of this executive order, Federal real property is

“defined as any real property owned, leased, or otherwise managed by the Federal Government,
both within and outside the United States, and improvements on Federal lands. For the purpose
of this order, Federal real property shall exclude: interests in real property assets that have been
disposed of for public benefit purposes pursuant to section 484 of title 40, United States Code,
and are now held in private ownership; land easements or rights-of-way held by the Federal |
Government; public domain land (including lands withdrawn for military purposes) or land
reserved or dedicated for national forest, national park, or national wildlife refuge purposes
:except for improvements on those lands; land held in trust or restricted fee status for 1nd1v1dua1 ,
Indians or Indian tribes; and land and interests in land that are withheld from the scope of this
order by agency heads for reasons of national security, fore1 gn policy, or public safety.

(b) ThlS order shall not be interpreted to supersede any existing authorlty _under law or by
executive order for real property asset management, with the exception of the revocation of
Executive Order 12512 of April 29, 1985, in section 8 of this order.

Sec. 3. Estabhshment and Responsibilities of Agency Senior Real Property Officer. (a) The
heads of all executive branch departments and agencies cited in sections 901(b)(1) and (b)(2) of
title 31, United States Code, and the Secretary of Homeland Security, shall designate among
their senior management officials, a Senior Real Property Officer. Such officer shall have the -
education, training, and experience requ1red to admmlster the necessary functlons of the posmon
for the partlcular agency.

(b) The Senior Real Property Officer shall develop and implement an‘agenc.y asset ménagemént
~planning process that meets the form, content, and other requirements established by the Federal
Real Property Council established in section 4 of this order. The initial agency asset management
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plan. Will be submitted to the Office of Management and Budget»on a date determined by the -
': Director of the Office of Management and Budget In developing this plan, the Senior Real
- Property Ofﬁcer shall:

(1) 1dent1fy and categorize all real property owned leased or otherwise managed by the agency, , |

o 1nclud1ng, where applicable, those properties outside the United States in which the lease

“agreements and arrangements reflect the host country currency or involve alternatlve lease plans-'

- orrental agreements

“(i1) pnont1ze actions to be taken to 1mprove the operat10nal and ﬁnanc1al management of the
agency s real property inventory; .

- (iii) make llfe-cycle cost estimations assoc1ated with the pnontlzed actlons '
| (1v) 1dent1fy leg1slat1ve authorities that are required to address these pnont1es

v) 1dent1fy and pursue goals with appropnate deadlmes consistent with and supportlve of the *
- agency s asset management plan and measure progress agamst such goals

(vi) incorporate planning and management requ1rements for historic property under Executlve o
Order 13287 of March 3, 2003, and for environmental management under Executrve Order _
13148 oprnl21 2000; and :

(i) 1dent1fy any other 1nformat1on and pursue any other actions necessary to the appropnate
) development and 1mplementat10n of the agency asset management plan.

(c) The Semor Real Property Officer shall be responsible, on an ongoing bas1s for momtormg
N the real property assets of the agency S0 ‘that agency assets are managed 1n amanner that is:

(i) consistent w1th and supportive of, the goals and obJect1ves set forth in the agency ] overall
strategic plan under sectlon 306 of t1tle 5, United States Code;

(ii) consistent. wrth the real property asset management principles developed by the Federal Real
Property Counc1l estabhshed in section 4 of th1s order and

(i) reﬂectcd in the agency asset management plan

' (d) The Senior Real Property Ofﬁcer shall, on-an annual ba51s prov1de to the Dlrector of the
- Office of Management and Budget and the Adm1n1strator of General Services:

(i) information that lists and describes real property assets under the Jur1sd1ct10n custody, or
- control of that agency, except for class1ﬁed 1nformat10n and o ST

(i) any other relevant information the D1rector of the Ofﬁce of Management and Budget or the
Admmlstrator of General Services may request for inclusion in the Government-wide listing of
all Federal real property assets and leased property.

“(e) The demgnatlon of the Senior Real Property Ofﬁcer shall be made by agenc1es w1th1n 30 days

B '-"after the date of this order
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Sec. 4 Estabhshment ofaF ederal Real Property Counc11 (a) A Federal Real Property Counc11

v (Counc11) is established, within the Office of Management and Budget for administrative

- purposes, to develop guidance for, and facilitate the success of, each agency's asset management
“plan. The Council shall be composed exclusrvely of all agency Senior Real Property Officers, the
~ Controller of the Office of Management and Budget, the Administrator of General Services, and
any other full-time or permanent part- -time Federal officials or employees as deemed necessary -
by the Chairman of the Council. The Deputy Director for Management of the Office of o

- Management and Budget shall also be a member and shall chair the Council. The Office of

Management and Budget shall provide fundmg and admmlstratlve support for the Councﬂ as
approprrate '

(b The Counc11 shall provide a venue for ass1st1ng the Senlor Real Property Ofﬁcers in the '
development and implementation of the agency asset management plans. The Council shall work
with the Administrator of General Services to establish appropriate performance measures to .
- determine the effectiveness of Federal real property management. Such performance measures -
shall include, but are not limited to, evaluatlng the costs and benefits involved with acquiring, =
- repairing, maintaining; operating, managing, and disposing of Federal real properties at

particular agencies. Spe01ﬁcally, the Counc1l shall con51der as approprlate the following:
: ’performance measures: :

(i) life-cycle cost estrmatlons assoc1ated wrth the agency s pnorrtlzed actlons

(ii) the costs relating to the acquisition of real property assets by purchase condemnatlon
exchange lease or otherwise; :

(1it) the cost and time requlred to dispose of Federal real property assets and the ﬁnanc1al
recovery of the Federal 1nvestment resultmg from the dlsposal : '

K (iv) the operatrng, maintenance, and security costs at. Federal propertles 1nclud1ng but not lrmrted -~
to the costs of ut111ty services at unoccupred propertles SR

v) the env1ronmental costs assocmted with ownershlp of property, 1nc1ud1ng the costs of
~environmental restoration and comphance act1v1t1es , :

(vi) changes in the amounts of vacant Federal space

- (vii) 1 the reahzat1on of equlty value in Federal real property assets

o (viii) opportunltles for co‘operatlve arrangements with the commercial real estate community;
and S . ‘ , - S

(ix) the enhancement of Federal agency ‘prod\uctivity through an irnproved working environment.

. The perfornmnce measuresshall be designed to enable the heads of executive branch agencies to -
- track progress in the achlevement of Government-wide property management objectives, as well

- as allow for comparing the performance of executive branch agencies agalnst 1ndustry and other .
pubhc sector agencws : L

(¢ The Councﬂ shall serve as a cleannghouse for executlve agencies for best practrces in
evaluatlng actual progress in the implementation of real property enhancements The Counc1l

[
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)

 shall also work in conjunction with the President's Management Council to assist the efforts of
- the Sen1or Real Property Officials and the 1mplementat1on of agency asset management plans:

| (d) The Councﬂ shall be orgamzed and hold 1ts first meetrng w1th1n 60 days of the date of th1s e

order The Councﬂ shall hold meetmgs not less often than once a quarter each ﬁscal year.

Sec. 5. Role of the General Services Admmrstratlon (a). The Administrator of General Serv1ces

~ shall, to the extent permitted by law and iri consultation with the Federal Real Property Councﬂ
- provide policy oversight and guidance for executive agencies for Federal real property .
~ management; manage selected properties for an agency at the request of that agency and with the
_consent of the Administrator; delegate operational responsibilities to an agency where the
* Administrator determines it will promote efficiency and economy, and where the receiving

agency has demonstrated the ability and w1111ngness to assume such responsibilities; and prov1de

- necessary leadership in the development and mamtenance of needed property management
= mformatlon systems Co :

(b) The Admmlstrator of General Serv1ces shall publlsh common performance measures and L

E standards adopted by the Council.

v (c) The Admmlstrator of General Serv1ces in consultatron w1th the Federal Real Property

- Council, shall establish and maintain a single, comprehensive, and descriptive database of all real
property under the custody and control of all executive branch agencies, except when otherwise

- required for reasons of national security. The Administrator shall collect from each executive

branch agency such descnptlve information, except for classified information, as the

B Admlnlstrator considers will best descr1be the nature use, and extent of the real property
. 'holdmgs of the Federal Government. :

~(d) The Admmlstrator of General Services, in consultatlon with the Federal Real Property
- Council, may establish data and other 1nformat10n technology am standards for.use by Federal
~agencies in developing or upgrading Federal agency real property information systems in order
“to fac111tate reporting on a uniform basis. Those agencies with particular IT standards and .
- systems in place and in use shall be allowed to continue with such use to the extent that they are
iy compatlble w1th the standards 1ssued by the Admmlstrator

Sec. 6. General Provisions. (a) The Drrector of the Office of Management and Budget shall )
review, through the management and budget review processes, the efforts of departments and -
agencies in implementing their asset management plans and ach1ev1ng the Government w1de n

: property management policies established pursuant to this order A

~ (b) The Office of Management and Budget and the General Serv1ces Admmlstratlon shall, in
- consultation with the landholding agencies, develop legislative initiatives that seek to improve

Federal real property management through the adoption of appropriate industry management

'technlques and the establishment of managerial accountability for 1mplement1ng effectrve and
’ efﬁc1ent real property management practices. - : :

(c) Nothmg in thls order shall be construed to impair or otherw1se affect the authonty of the

_ Director of the Office of Management and Budget w1th respect to budget admmlstratlve or .
, leg1slat1ve proposals : ’
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(d) Nothlng in this order shall be construed to affect real property for the use of the President,

Vice President, or, for protective purposes, the United States Secret Service.

~ Sec. 7. Public Lands. In order to ensure that Federally owned lands, other than the real properfy

covered by this order, are managed in the most effective and economic manner, the Departments
of Agriculture and the Interior shall take such steps as are appropriate to improve their
management of public lands and National Forest System lands and shall develop appropriate
leglslatlve proposals necessary to facilitate that result '

Sec 8. Executlve Order 12512 of April 29, 1985 is hereby revoked

Sec. 9. Judicial Review. This order is mtended only to 1mprove the internal management of the

executive branch and is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity, against the United States, its departments agencies,
or other entities, its officers or employees or any other person.

“"GEORGE W. BUSH
- THE WHITE HOUSE, .

February 4, 2004..

23



'1.‘

2.

" Tab4

Circular A-76

| Performance of Commercial Activities

' ‘TO THE HEADS OF EXECUTIVE DEPARTMENTS AN D ESTABLISHMENTS‘
SUBJECT Performance of Commercial Act1v1t1es

: Purpose This 01rcular estabhshes federal policy for the competltlon of commercial act1V1tles

Supersesslon. This circular supersedes Ofﬁce of Management and Budget (OMB) C1rcular No. A-76
(Revised 1999), August 4, 1983; Circular No. A-76 Revised Supplemental Handbook (Revised 2000),
March 1996; Office of Federal Procurement Policy Letter 92-1, “Inherently Governmental Functions,”
September 23, 1992; and OMB Transmittal Memoranda 1 through 25, Performance of Commerc1a1

’ Act1v1tles

Authorlty Reorgamzatlon Plan No 20f1970 31 U. -S C.§ llllj Executive Order 11541; the Office -
of Federal Procurement Policy Act (41 U.S.C. §405); and the Federal Activities Inventory Reform :
(FAIR) Act of 1998 (31 U S.C. § 501 note)

. Pollcy. The longstandmg policy of the federal government has been to rely on the private sector for

needed commercial services. To ensure that the American people receive maximum value for their tax
dollars, commercial activities should be subject to the forces of competition. In accordance with this. -

: 01rcular mcludmg Attachments A-D, agencres shall:

a. Identlfy all activities performed by government personnel as elther commercial or mherently '
governmental

b. Perform inherently governmental activities with government personnel.

¢, Usea streanilined or standard competition to determine if government personnel should perform a

commercial activity. [See OMB Memorandum M-08-11 (February 20, 2008), number 4, when -
applyzng this provzszon]

' d. Apply the Federal Acquisition Regulatron (FAR), 48 C FR. Chapter 1,in conJunctlon w1th thlS

- circular, for streamlined and standard competltlons

e Comply with procurement integrity, ethlcs, and standards of conduct rules, including the -

- restrictions of 18 U.S.C. § 208, when performing streamlined and standard competitions. -

f. Designate, in writing, an assistant secretary or equivalent level official with responsibility for

implementing this circular, hereafter referred to as the competitive sourcing official (CSO). Except
as otherwise provided by this circular, the CSO may delegate, in writing, specified respon31b1ht1es '
to senior- level officials in the agency Or agency components. - :



- Require full. accountability of agency ofﬁ01als des1gnated to 1mplement and comply w1th this
“circular by establishmg performance standards in annual performance evaluations

Centralize oversight responsibility to facilitate fairness in streamlined and standard competitions

and promote trust in the process. Agencies shall allocate resources to effectively apply a clear,

transparent, and consistent competition process based on lessons learned and best practices.

Lessons learned and best practices resulting from a streamlined or standard competition process

' shall be posted on SHARE A-76!

Scope.

a.
- 5U.S.C. § 101 and independent establishments as defined in 5 U.S.C. § 104. These departments

Develop government cost estimates for standard and streamlined competitions in accordance with -
Attachment C using the COMPARE costing software. ‘Agencies shall not use agency budgetary
estimates to develop government cost estimates in a streamlined or standard competition.

Track execution of streamlined and standard competitions in accordance with AttacMe_nt B.

Assist adversely affected federal employees in accordance with 5 C.F.R. Parts 330 and 351. The
statutory veterans' preference for appointment and retention (5 U.S.C. §§ 1302, 3301, 3302, 3502)

- applies to actions taken pursuant to this c1rcular

Not perform work as a contractor or subcontractor to the pnvate sector unless spemﬁc statutory
authority exists or the CSO receives prior written OMB approval

i

Except as otherwise provided by law, this circular shall apply to executive departments named in

and independent establishments are referred to in this circular as “agencies”. Except as otherwise

‘provided by law, this circular shall apply to military departments named in 5US.C.§102.

As provided by Attachment A, the CSO may exempt a commercial act1v1ty performed by
government personnel from performance by the private sector.

The CSO (without delegation) shall receive prior written OMB approval to deviate from this

_circular (e.g., time limit extensions, procedural deviations, or costing variations for a specific

streamlined or standard competition, or inventory process deviations). Agencies shall include any
OMB approved deviations in the public announcement and solicitation for a streamlined or standard *
competition: Agencies are encouraged to-use this deviation procedure to explore innovative ‘
alternatives to standard or streamlined competitions, including public-private partnerships public-

~ public partnerships, and high performing organizations.

A streamlined or standard competition is not required for private sector performance of a new
requirement private sector performance of a segregable expansion to an existing commercial
activity performed by government personnel or continued private sector performance of a
commercial activity. Before government personnel may perform a new requirement, an expansion
to an existing commercial activity, or an activity performed by the private sector, a streamlined or "

~ standard competition shall be used to determine whether government personnel should perform the

commer01al act1v1ty [See OMB Memorandum M- 08—11 (February 20, 2008), number 4, when
applylng thzs provzszon]
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e
o :'accordance with OMB C1rcular No A-ll Preparatzon Submzsszon and Executzon of the Budget

h.

The CSO shall 1dent1fy savings resultrng from completed streamlmed and standard compet1t1ons in

R Thls c1rcular shall not be construed to alter any law executwe order rule regulatlon treaty, or =
~1nternat10nal agreement T et b

s Noncomphance with th1s circular shall not be 1nterpreted to create a Substantive or procedural basis
. to challenge agency action or inaction, except as stated in Attachments A and B

; -The Department of Defense CSO (w1thout delegatron) shall determme if this crrcular appl1es to the g

Department of Defense during trmes of a declared war or mllltary mob1hzat10n

e 6. Effectlve Date “This circular is effect1ve upon pubhcat1on in the Federal Regzster and shall apply to |
L vrnventorles required, and streaml_lned and standard competltlons initiated, after the_effectwe date ‘

T _Transntlon. Agencies shall apply the following transition procedures to drrect conversmns and cost .

" . comparisons, including' streamhned cost comparrsons 1n1t1ated but not completed by the effectrve o
© date of this crrcular

. | e

C.

Agencres shall convert initiated streamlined cost comparisons and d1rect convers1ons to EE

_streamlined, or standard competitions under this rev1sed cncular

:Agencies shall convert initiated cost comparisons for which solicitations have not been issued
_prior to the effective date to standard competitions under this revised circular or, at the agency s
_ dlscretron if perrmtted by this rev1sed crrcular to streamhned compet1t1ons ' :

The c1rcular in effect prror to this revision shall govem cost comparisons for whrch sohcnatrons

~have been issued, unless agencies, at their discretion, convert such cost comparisons to standard

. competltlons under this revrsed crrcular or, if penmtted by this revised crrcular to streamhned

competltlons

In applying transmon procedures agencres shall not combme the requlrements of thls rev1sed '
S mrcular with those in the prlor cncular o . 2

. When complymg w1th the trans1t10n procedures requn‘ed by this paragraph agen01es shall make a

* public announcement within 30 days after the effective date of this revised c1rcular pursuant to
" this transition paragraph. For conversions made at an agency's drscretlon agencres shall make f ,
,‘ pubhc announcement on the date the agency s deC1s1on takes effect. : ’

8 Attachments

- Attachment A - Inventory Process

N
N

Attachment B -- Public-Private Competltlon BRGNS .Y/

*. Attachment C  -- . Calculating Public-Private Competltlon Costs ';‘ E

© AttachmentD  -- V-Acronyms and Definltlons

Mltchell E. Damels, Jr
Dlrector



Tabs

Sample Questlons from the
Performance Assessment Ratmg Tool (PART)

: Does the program address a spe01ﬁc and existing problem, 1nterest, or need?. '

s the program designed so that it is not redundant or dupl1cat1ve or any other
- Federal, State, local or pnvate effort‘? ’

Does the program have a limited number of specific long-term performance |
measures that focus on outcomes and meanmgfully reflect the purpose of the
program? :

I
/

Does the program have ambltlous targets and tlmeframes for 1ts long term |
' measures” :

Does the program (1nclud1ng program partners) achleve its annual performance
goals" :

3 Are i-ndependent evaluations of sufficient scope and quality conducted ona
“regular basis or as needed to support program improvements and evaluate

. effectiveness and relevance to the problem, interest, or need?

~ Are budget requests explicitly tied to accomplishment of the annual and long-
‘term performance goals, and are the resource needs presented ina complete

= and transparent manner in the program’s budget?

‘ '-Does the program use strong.ﬁnancial management practices?

Has the program demonstrated adequate progress in achieving its long-term
- performance goals? Sy o ?

Does the program demonstrate improved efficiencies or cost- effectlveness in
' ch1ev1ng program goals each year? :
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“Tab 6

Federal Funding Accountability and
Transparency Act of 2006 |

‘ Pubhc Law 109- 282
‘1 09th Congress

An Act

—

, To requlre full disclosure of all entities and orgamzatlons receiving
' Federal funds. o , 5.

' Be 11 enacted by the Senate and House of Rep'resenfatives of the.
United States of America in Congress assembled, ‘

: SECTION I. SHORT TITLE.

} This Act may be cited as the "Federal Fundlng Accountablhty and
: Transparency Act of 2006". .

- SEC.2. FULL DISCLOSURE OF ENTITIES RECEIVING FEDERAL FUNDING.

 (a) Definitions.--In this section: -
(1) Entity.--The term “entity”--
- (A) includes, whether for profit or nonproﬁt-- .
(i) a corporation; } - ,
(i1) an association; ' Nt =
(iii) a partnership; ' '
(iv) a limited liability company;
~ (v) a limited liability partnership;

' (vi) a sole proprietorship;
_(vii)-any other legal business entity; :
~(viii) any other grantee or contractor that is not excluded by subparagraph (B)or

(C), and
(ix) any State or locahty,
/(B) on and after January 1, 2009, includes any subcontractor or subgrantee and
(C) does not include-- : o :
- (i) an individual recipient of Federal asswtance or
(i) a Federal employee ’
- (2) Federal award.--The term " 'Federal award"--
' (A) means Federal financial assistance and expenditures that--
(i) include grants, subgrants, loans, awards, cooperative agreements, and other
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forms of financial assistance; '
(ii) include contracts, subcontracts, purchase orders task orders and dehvery
orders;
(B) does not include individual transactions below $25,000; and -
~(C) before October 1, 2008, does not include credit card transactions. :
(3) Searchable website. --The term “searchable websrte means a Website that allows the
" public to--
(A) search and aggregate Federal fundmg by any element requlred by subsection
(b)(1);
- (B) ascertain through a single search the total amount of Federal fundmg awarded to
an entity by a Federal award described in paragraph (2)(A)(i), by fiscal year;
~(C) ascertain through a single search the total amount of Federal funding awarded to
an entity by a Federal award described in paragraph (2)(A)(11), by ﬁscal year;
“and
(D) download data 1ncluded in subparagraph (A) 1ncluded in the outcome from
searches . -

,(b) In General.--
(l) Website.--Not later than January 1, 2008, the Ofﬁce of Management and Budget
shall, in accordance with this section, section 204 of the E- Government Act of 2002
_ (Public Law 107-347; 44 U.S.C. 3501 note), and the Office of Federal Procurement -
Policy Act (41 U.S.C. 403 et seq.), ensure the existence and operation of a single.
searchable website, accessible by the public at no cost to access, ‘that includes for each
Federal award-- :
(A) the name of the entity receiving the award
(B) the amount of the award;

- (C) information on the award including transactlon type funding agency, the North ’
American Industry Classification System code or Catalog of Federal Domestic
Assistance number (where applicable), program source; and an award title

- descriptive of the purpose of each funding action;

. (D) the location of the entity receiving the award and the primary location of
performance under the award, including the city, State congressional district, and
country; :

(E) a unique identifier of the entity recervmg the award and of the parent ent1ty of
, the recipient, should the entity be owned by another entity; and - :
" (F) any other relevant information specified by the Office of Management and
Budget.
*(2) Scope of data.--The websrte shall 1nclude data for ﬁscal year 2007 and each ﬁscal
year thereafter. .
3) Designation of agencies. -—The D1rector of the Ofﬁce of Management and Budget is
authorized to designate one or more Federal agencies to participate in the
development, establishment, operation, and support of the single website. In the
initial designation, or in subsequent instructions and guldance the Director may
specify the scope of the responsibilities of each such agency. '
(4) Agency responsrbrlltres --Federal agencies shall comply with the instructions and
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guidance issued by the Director of the Office of Management and Budget under
paragraph (3), and shall provide appropriate assistance to the Director upon
request, so as to assist the D1rector in ensur1ng the existence and operatlon of the
single website. :

l(c) Website:=-The website estabhshed under th1s section--

(1) may use as the source of its data the Federal Procurement Data System Federal
Assistance Award Data System, and Grants.gov, if all of these data sources are - _
. searchable through the website and can be accessed in a search on the webs1te requrred
by this Act, provided that the user may--

(A) specify such search shall be confined to Federal contracts and subcontracts :
(B) specify such search shall be confined to include grants, subgrants, loans, awards
‘cooperative agreements, and other forms of financial assistance;

) shall not-be considered in compliance if it hyperlinks to the Federal Procurement Data
System website, Federal Assistance Award Data System website, Grants.gov website,
or other existing websites, so that the information elements required by subsection
(b)(1) cannot be searched electronically by field in a single search; ,

(3) shall provide an opportunity for the public to provide 1nput about the utility of the site
and recommendations for improvements;

(4) shall be updated not later than 30 days after the award of any Federal award requmng
a posting; and

(5) shall provide for separate searches for Federal awards described in subsection (a) to
distinguish between the Federal awards described in subsection (a)(2)(A)(1) and those \
described in subsection (a)(2)(A)(11)

: '(d) Subaward Data.-- .

(1) Pilot program.-- ' ; et
(A) In general.--Not later than J uly 1 2007, the Director of the Office of
Management and Budget shall commence a pilot program to-- ™~
~ (1) test the collection and accession of data about subgrants and subcontracts; and -
 (ii) determine how to implement a subaward reporting pro gram across the
Federal Government, 1nclud1ng-- _
(I) a reporting system under which the entity 1ssu1ng a subgrant or
subcontract is responsible for fulfilling the subaward reportmg
~ requirement; and
(IT) a mechanism for collecting and 1ncorporat1ng agency-and pubhc
" feedback on the design and utility of the website.
(B) Termination.--The pilot program under subparagraph (A) shall terminate not
later than January 1, 2009.
(2) Reporting of subawards.--
(A) In general.--Based on the pilot program conducted under paragraph (1) and,
except as provided in subparagraph (B), not later than J anuary 1, 2009 the
Director of the Office of Management and Budget--
(i) shall ensure that data regarding subawards are disclosed in the same manner
- as data regarding other Federal awards, as required by this Act; and -
(11) shall ensure that the method for collectmg and dlstnbutmg data about
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Py el ' subawards under clause (i)-- :
.. R (I) minimizes burdens 1mposed on Federal award rec1p1ents and
, subaward recrprents = v - el
(I)  allows Federal award recipients and subaward rec1p1ents to allocate o
: " reasonable costs for the collectlon and reportmg of subaward data as
indirect costs; and -~
- (I1I) establishes cost-effective requlrements for collecting subaward data
“under block grants, formula grants, and other types of a551stance to
State and local governments.
(B) Extension of deadline.--For subaward recipients that 1 recelve Federal funds. -
through State, local, or tribal governments, the Director of the Office of
Management and Budget may extend the deadline for ensuring that data -
-regarding such subawards are disclosed in the same manner as data regarding.
other Federal awards for a' “period not to exceed 18 months, if the Director
~ determines that compliance would i 1mp0se an undue burden on the subaward
' re01p1ent

~ (e) Exception. --Any entity that demonstrates to the Director of the Office of Management and
~ Budget that the gross income, from all sources, for such entity did not exceed $300,000 in
the previous tax year of such entity shall be exempt from the requirement to report
subawards under subsection (d), until the Director determines that the 1mp051t10n of such
reporting requirements will not cause an undue burden on such entities.
. - (f) Construction.--Nothing in this Act shall proh1b1t the Office of Management and Budget
‘ ; - from including through the website established under thrs sectlon access to data that is
' publicly available i in any other Federal database L SRR :
(g) Report.-- C » . e
(1) In general. -—The D1rector of the Ofﬁce of Management and Budget shall submlt to the

Committee on Homeland Security and Governmental Affairs of the Senate and the =

Committee on Government Reform of the House of Representatlves an annual report -
~ regarding the implementation of the website established under this section. -
- (2) Contents.--Each report submitted under paragraph (1) shall include--

'(A) data regarding the usage and public feedback on the utility of the site (1nclud1ng e

-recommendations for improving data quality and collection);
(B) an assessment of the reportlng burden placed on Federal award and subaward
. recipients; and . :
(C) an explanation of any extension of the subaward reportlng deadlme under
- subsection (d)(2)(B), if applicable.
- (3) Publication.--The Director of the Office of Management and Budget shall make each
report submitted: under paragraph (1) pubhcly avallable on the website established
under this section. T

SEC. 3. CLASSIFIED INFORMATION.
Nothing in this Act shall require the disclosire of classiﬁ_ed information.

;-

‘ © SEC. 4. GOVERNMENT ACCOUNTABILITY OFFICE REPORTING REQUIREMENT,



: comphance with this Act

Not later than J anuary I, 2010 the Comptroller General shall submlt to Congress a report on -

Approved September 26 2006
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"~ (a) "agency" means: -
gency

»' Tab 7

Executlve Order: 13450
Improvmg Government Program Performance

By the authority vested in me as President by the Constitution and the laws of the United States

of America, including sections 305 and 306 of title 5, sections 11 15, 1116, and 9703 of title 31,

and chapter 28 of title 39, United States Code, and to improve the effectlveness and efficiency of

- the Federal Government and promote greater accountablhty of that Government to the Amencan
people, it is hereby ordered as follows: L ;

Section 1. Policy. It is the policy of the F ederal Government to spend taxpayer dollars
effectively, and more effectively each year. Agencies shall apply taxpayer resources efficiently ‘
in a manner that maximizes the effectlveness of Government programs in serving the Amerlcan .
people

Sec. 2. Definitions. As used in this order: ,

(i) an executive agency as defined in section 105 of title 5, United States Code, other than the =
Government Accountability Office; and

~ (ii) the United States Postal Service and the Postal Regulatory Commission;

-

(b) "agency Performance Improvement Officer" means an employee of an agency who is a
member of the Senior Executlve Service or equivalent service, and who is designated by the head
of the agency to carry out the duties set forth in section 5 of this order.

Sec. 3. Duties of Heads of Agencies. To assist in 1mp1ement1ng the pohcy set forth in section 1
~ of this order, the head of each agency shall, with respect to each program administered in whole
or in part by the agency: :

_(a) approve for implementation:

‘, (i) clear annual and long-term goals defined by objectively measurable outcomes; and
- (i1) specific plans for achieving the goals, including:

(A) aSsignmentsx to speciﬁed agency personnel of:

(1) the duties necessary to achieve the goals; and

© (2) the authority and resources neceSSary to fulfill such duties;

. (B) means to measure:
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- : (1) progress toward achievement of the goals; and
_ (2) efﬁcwncy in use of resources in maklng that progress and .

(C) mechamsms for ensuring ¢ continuous accountab111ty of the specified agency personnel to the
~ head of the agency for achievement of the goals and efﬁ01ency in use of resources in
* achievement of the goals; : :

(b) ass1st the Pres1dent through the D1rector of the Ofﬁce of Management and Budget (Director), s
- in making recommendations to the Congress, including budget and appropriations. '

recommendations, that are justified based on objective performance information and accurate |
estimates of the full costs of achieving the annual and long-term goals approved under subsect1on

= (a)(i) of this section and

) (c) ensure that agency Internet websites available to the pubhc include regularly updated and

accurate information on the performance of the agency and its programs, in a readily useable and

. searchable form, that sets forth the successes, shortfalls, and challenges of each program and

describes the agency ] efforts to 1mprove the performance of the program

Sec. 4. Additional Duties of the Director of the Ofﬁce of Management and Budget (a) To assist

~ in implementing the policy set forth in section 1 of this order, the Director shall issue instructions
to the heads of agencies concerning:

@) the contents, and schedule for approval of the goals and plans required by section 3 of this

order and ne

. (11) the availability to the public in readily accessible and comprehensible form on the agency's

Internet website (or in the Federal Register for any agency that does not have such a website), of
the information approved by the head of each agency under section 3 of this order and other

‘information relating to agency performance.

(b) Instructions issued under subsection (a) of this section shall facilitate compliance with-

- applicable law, presidential guidance, and Office of Management and Budget circulars and shall .

be designed to minimize duplication of effort and to assist in maximizing the efficiency and

: effect1veness of agencies and their programs

Sec. 5. Duties of Agency Performance Improvement Ofﬁcers Subject to the direction of the
head of the agency, each agency Performance Improvement Officer shall:

(a) supervise the performance management activities of the agency, including:

@) development of the goals, specific plans and estimates for Wthh section 3of this order
prov1des and

~(i1) development of the agency s strategic plans annual performance plans and annual

performance reports as required by law;

(b) adv1se the head of the agency, w1th respect toa program admlmstered in whole or in part by

 the agency, whether



~ (i) goals proposed for the approval of the headof the agency under section 3(a)(i) of this order

. are:

| '(A) ’sufﬁci‘ently aggreSsive toward full achievement of the purposes of the program; and

(B) realistic in llght of authority and resources assi gned to the specified agency personnel
referred to in section 3(a)(11)(A) of this order with respect to that program; and

(i1) means for measurement of progress toward achievement of the goals are sufﬁcrently ngorous
and accurate;

" (c) convene the specified agency personnel referred to in section 3(a)(n)(A) of this order, or
- appropriate subgroups thereof, regularly throughout each year to: ‘ ’

(i) assess performance‘ of each program administered in whole or in part by the agency; and
. (ii) consider means to imprOVe the performance and efﬁciency’of such program;

: (d) assist the head of the agency in the development and use within the agency of performance
measures in personnel performance appraisals, and, as appropriate, other agency personnel and
planmng processes; and

S (e) report to the head of the agency on the 1mplementatron wrthln the agency of the pol1cy set
forth in section 1 of this order. :

Sec. 6. Establishment and Operation of Performance Impr‘ovement Council. (a) V’I‘“he Director
shall establish, within the Office of Management and Budget for administrative purposes.only, a
Performance Improvement Council (Council), consistent with this order.

- (b) The Council shall consist exclusively of:

(i) the Deputy Director for Management of the Office of Management and Budget who shall
serve as Chair; :

- (ii) such agency Performance Improvement Officers, as determined by the Chair; and ’

(iii) such other full-time or permanent part-time employees of an agency, as determmed by the
Chair w1th the concurrence of the head of the agency concerned

(¢) The Chair or the Chalr s designee, in 1mplement1ng subsectron (d) of this section, shall .
‘convene and preside at the meetings of the Council, determine its agenda, direct its work, and
establish and direct subgroups of the Council, as appropriate to deal with particular subject

" 'matters, that shall consist exclusively of members of the Council.

(d) To assist in implementing thepolicy set forth in section 1 of this order, the Council shall:

(1) develop and submit to the Director, or when appropriate to the President through the Director,
~at tlmes and in such formats as the Chair may specify, recommendatlons concemrng

(A) performance management policies and requirements; and
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(B) cr1ter1a for evaluation of program performance

A . :
(11) facilitate the exchange among agencies of 1nformat10n on performance management

including strategrc and annual planmng and reportrng, to accelerate improvements in | program
performance; = : ) :

(111) coordinate and monitor a continuous review by heads of agencres of the performance and
management of all Federal programs that assesses the clarity of purpose, quality of strategic and ‘
‘performance planning and goals, management excellence, and results achieved for each agency' S
programs, with the results of these assessments and the evidence on which they are based made
available to the public on or through the Internet website referred to in subsection (d)(iv);

“(iv) to facilitate keeping the public informed, and with such assistance of heads of agencies as
- the Director may require, develop an Internet website that provides the public with information
- on how well each agency performs and that serves as a comprehensive source of information on:

(A) current program performance; and

(B) the status of program performance plans and agency Performance and Accountablllty
Reports and

- (C) consistent with the direction of the head of the agency concerned after consultation with the
Director, any publicly available reports by the agency s Inspector General concerning agency
program performance;

(v) monitor implementation by agencies of the policy:set forth in section 1 of this order and
report thereon from time to time as appropriate to the Director, or when appropriate to the.
President through the Director, at such times and in such formats as the Chair may specify,
together with any recommendatrons of the Councrl for more effective implementation of such
policy; !

(vi) at the requeSt of the head of an agency, unless the Chair declines the reqnest promptly
review and provide advice on a proposed action by that agency to implement the pohcy set forth .
in section 1 of this order; and

(vii) obtain information and advice, as appropriate, in a manner that seeks individual adv1ce and
does not 1nvolve collective judgment or consensus advice or delrberatlon from:

(A) State, local, terrltorlal,‘and tribal officials; and
(B) representatives of entities or other individuals.

- (e)(1) To the extent permitted by law, the Office of Management and Budget shall provide the
funding and administrative support the Councrl needs, as determined by the Drrector to.
implement this section; and :

'(ii)’ the heads of agencies shall provide, as appropriate and to the extent permitted by law, such
information and assistance as the Chair may request to implement this section.
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Sec. 7. General Prov1s1ons (a) Nothmg in thlS order shall be construed to impair or otherw15e
affect: .

() ‘authority granted by_“law to an agency or the head thereof; or
' (ii) functions of the Direetof relating to budget, administrative, or legislative proposals.

- (b) This order shall be implemented consistent with appli'cable law (including laws and executlvev |
- orders relating to the protectlon of 1nformatlon from dlsclosure) and subJect to the ava11ab111ty of
‘ approprlatlons : '

(¢) In 1mplement1ng this order, the Director of National Intelhgence shall perform the functlons

o assigned to the Director of National Intelligence by the National Security Act of 1947, as -

amended (50 U.S.C. 401 et seq.), consistent with section 1018 of the Intelligence Refom and -
Terrorlsm Prevention Act (Public Law 108-45 8) and other applicable laws.

, I'(d) This order is not intended to, and does not, create any right or beneﬁt substantive or
»procedural enforceable at law or in equity, by any party against the United States, its agen01es
- or entities, its officers, employees or agents, or any other person

GEORGE W. BUSH
'THE WHITE HOUSE,

~ November 13,2007 .

| *Available at http://wwW.Whitehouse.gov/news/releases/2007/ ll/print/‘2v()071113-9.vht_'m'l :
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| E4.Govet'nment Act of 2002

(A) shéll include rebresentzitives ‘from-.-

i

Title II - Federal Management and Promotion of Electronic Government Services

s 207. Accessibility, usability, and preservation of government ihfonnationl :

')v

L
i

(a)PURPOSE The purpose of’ thls section 1s to 1mprove the methods by which Govemment 1nformat10n mcludmg mformatlon o

. on the lntemet is orgamzed preserved and made accessible to the public.
(b) DFFINtTI(.)t\IS-‘ In this ‘sec‘tion,-t.hete‘, n--
‘ ‘(»1 )"'Committef):i" means the lvn‘_teragen:_cy Committee on Qoyemméht lhfonhattoh‘estabtished under subsectlon "t_c); artd ‘

() ZII}JIERAGENCY COMMITTEE-

(1) ESTABLISHMENT- Not later than 180 days after the date of enactment of thlS title, the Dlrector shall estabhsh the

' Interagency Commlttee on Govemment Informatlon

2

- (2) MEMBERSHIP- The Committee shail‘ be chaired by the Director or the desighee»'of the Director and--

Y
P

. (C) share effective practices‘ for access to, d_issvemjnatio'n of, and retention of Federal information.

() _.the'National _Afchives ‘étnd‘fRecords Administration;

. (3) FUNCTIONS- The Committee shall--

(A) engage in'public cdnsultation to the maximum extent feasible, including consultation With'vinteres‘ted communities such'as

- public advocacy organizations;
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~ (d) CATEGORIZING OF INFORMATION-

" (B) conduct studies and submit recommendations, as 'provided under this section, to the Director and Congress; and .
(C) share éffective practices-for access to, dissemination of, and retention of Federal information.

(4) TERMTN ATION The Commlttee may be terminated on'a date determmed by the D1rector except the Commrttee may not

termmate before the Commlttee submlts all recommendatlons required under this sectlon

=

(1) COMMITTEE FUNCTIONS- Not later than 2 'yea_rs after the date of enactment of this Act, the Committee shall submit. -

recommendations to the Director on--

" (A) the adoption of standards, which are open to the maximum extent ’fe’asible, to‘enable the organization and categorization'
of Government information--
(1) in a way that is searchable electronically; including by searchable identiﬁers; and
- (i) in ways that are interoperable across .agencies;
- (B) the deﬁnition of categories of Governinent information which should be classified }Jnder the standards; and
(C) determining priorities and developing schedules for the initial irnplementatibn of the standards by‘ agencies.-
(¢) PUBLIC ACCESS TO ELECTRONIC INFORMATION-.

(l) COMMITTEE F UNCTlONS Not later than 2 years after the date of enactment of thlS Act the Commrttee shall submlt

recommendatlons to the Drrector and the Archmst of the Umted States on--

(A) the adoptron by agencres of policies and procedures to ensure that chapters 21, 25,27, 29, and 31f title 44, Umted States I
- Code, are apphed effectrve]y and comprehensrvely to Government mformatlon on the Internet and to other electromc records

cand
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' ‘ R (B) the imposition of timetables for the implementation of the policies and procedures by agencies.

(2) FUNCT[ONS OF THE ARCHIVIST- Not Iater than 1 year after the submlss1on of recommendatlons by the Commlttee o

under paragraph (l), the Archrvrst of the United States shal] issue pohc1es--

(A) requiring the adoption by agencies of polrcies and procedures to ensure that chapters 21, 25, 27, ‘29, and 31 of title 44,
* United States Code, are applied effectively and comprehensively to Government information on the Intérnet and-to other

h “electronic records; and
(B) imposing timetables for the implementation of the policies, procedures, and technoiogiesAby agencies. -

(3) MODIF ICATION OF POLICIES- After the submrssron of agency reports under paragraph (4), the Archwlst of the United

States shall modlfy the pollcles as needed in consultatlon with the Commlttee and interested partles

(4) AGENCY FUNCTIONS- Each agency shall report annually to the Director, in the report estabhshed under sectlon 202(g),

on compllance of that agency with the policies issued under paragraph (2)(A)
(). AGENCY WEBSITES-
(l)lSTANDARDS FOR AGENCY WEBSITES- Not later than 2 years after the effective date of this title, the Director shall '
promulgate guidance for agency websites that includes-- - ’ i v
(A) requirements that websites include direct links to--

(i) descriptions of the mission and statutory authority of the agency; ‘

(ii) mtormatlon made avallable to-the pubhc under subsectlons (a)(l) and (b) of section 552 of title:5, United States Code

(commonly referred to as the Freedom of lnformatlon Act)
(iii) information about the organizational structure of the agency; and

’ ;.. (iv)the strategic plan of the agency developed under section 306 of title 5, United States Code; and ‘
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‘ (B) 't;i:inim'um égency goals to assist public users to navigate agency websites,
‘including--
(i) speed of retrieQal of search results;
. (i) the relevance of the results;

(iii) tools to aggregate and disaggregéte, data; and
(iv).security protocols to protect information.

(2) AGENCY REQUIREMENTS; ’

Y
. "(A) Not later than 2 years after the date 6f enactment of this Aét,.each agency shallQ

E (i) consult with the Committee and solicit public comment;

(‘ii)‘ éstablish a process for detenﬁining which Governmient infc_)ifmation the agency intends to fnake available and accessible

" to the public on fhe Internet and by other means;
(iii) develop priorities and schedules for making Government informatibn availﬁble aﬁd accessiblei

(iv)vma‘ke such final determinations, priorities, and schedules available for public comment;:

S I8l
i

(v) post-such final determinations, priorities, and schedules on the Internet; and
‘(vi) submit such final detéﬂhinations, priorities, and schedules to the Director, in the report established under sectib.n'20‘2(g). ‘

" (B) Each agency shall update déterminations, prioritiés, ém_d scﬁéduies,of the agency, as needed, after consulting with the

. Committee and soliciting public comment, if éppropriate.

(3) PUBLIC DOMAIN DIRECTORY OF PUBLIC FEDERAL GOVERNMENT WEBSITES-

(A) EST ABLISHMENT— Not later than 2 years after the‘ effective date of this title, the Directof‘énd each agcncy~shall4-
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‘ : : (i) develop and establish a public domain directory of publi¢ Federal Government websites; and

. r . v
' (ii) post the directory on the Internet with a link to the integrated Internet-based system established under section 204.

- (B) DEVELOPMENT- With the assistance of each ageﬁcy, the Director
shall-- - ‘

! (1) direct the development of the directory through a col]aﬁorgt»ive effon, ipcluding inbgt >fr6m--
([) agen‘cAy“librariang
' (._H) ‘info@étion technology managers;
: v\ ) (I'II‘) éroéam ménagérs;
v’(‘ivV)‘records manégers;
A . | : ‘) (V) Federa:1‘ dépolsvitory‘ libra;iqr?s; and
| 4. (V‘I‘)‘ chef irite»rekstbed paﬁies; and |
‘(ii) develop a publig domain taxonomy‘ of subjects used to review and categoﬁie public Féderg] Go‘vemmentVWe‘bsites. s
‘ © UPDATE- thh the assistance of ééch agency, the Ad.rr;inistfatdr of the Office of Electronic Govgrhmenf shall-- 7
fv(i) Qp&éte thé diregtory a§ necessary, but not less than évery 6b'months; and
‘ (ii) sol\i;cit iﬁfe?est’edvpersons fdr improvements t(; Fhé di:rector).f, e
| @ ACCéSS Tb FEDERALLY FUNDED RESEARCH AND DEV‘ELOPMENTQ

D D_EVELOPMENT AND MAINTENANCE OF GOVERNMENTWIDE REPOSITORY AND WEBSITE-

-
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(A) REPOSITORY AND W EBSITE- The Director of the Office of Management and Budget (or the Director's delegate), in
consultation with the Director of the Office of Science and Technology Policy and other relevant agencies, shall ensure the

develcpment and maintenance of--

@) areposit(')ry that fully integrates, td the maximum extent feasible, information about research and development fundéd by -

the Federal chemment, and the repository shall--

(l)‘in‘clude information about research and development funded by the F ederal Government, consistent with any relevant

protections for the information under section 552 of title 5, United States Ccde, and perfol‘med by--

(aa) mst1tut10ns not a pan of the Federal Govemment mcludmg State local and forelgn govemments mdusmal ﬂrms

educatlonal institutions; “not- for-proﬁt organ1zat10ns federally funded research and development centers; and pnvate md1v1duals

‘and

- (bb) entities of the Federal Government, -including research and developmentlabor'atories,centers, and offices;and . =~

(11) integrate information about each sepal‘ate research and deyelcpment task or award, including--

(éé) -th? dates upon which the task or award is er(pected to Stglftv :an'd f_’".df

] (bb) a hrief summary descrihingl the ohje‘ctij‘v‘e and the scientiﬁc and'technical focus.o'f th‘e task or-award, v ‘
‘(cc) the entlty or institu'tion perfdnnln'-g the task or avrard and its contact information;

(dd) the total amo‘unt of Federal funds expected to be nrcvided to the task or aWard ove'rv its’ lifetime and the amcunt qf funds : B
expected to be,proyided in eachvﬁscal yéar in'which the work of thettask cr award is ongoing; " |

(ee) any resmctlons attached to the task or award that would prevent the sharmg w1th the general public of any or all of the

mformatlon requlred by this subsectlon and the reasons for such restrictions; and

/

(ff) such other information as may be determined to be appropriate; and

(i) 1 or more websites upon which all or -part of the repository of 'Fede‘ral research and development shall be made available

- to and searchable by Federal agencies and non-Federal entities, including the general public; to-facilitate--
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(1) the c_oordination of Federal research and development activities;

(n col]_aboration among those conducting Federal research and development; ‘

\

v (IID) the transfer of techn"ology among‘Federal(ag'encies and between .jl:“:ederalagenc_ies and non-Federal fentit'ibes;__and o

~(IV) dccess by policymakers and the public to information concernlng .Federal research and-‘development activ‘iitics. e

(B) OVERSIGHT- The Drrector of the Oﬂ' ice of Management and Budget shall issue any gurdance determmed necessary to -

ensure that agencres provrde all 1nformatlon requested under thls subsectron . o - \ t

» (2). AGENCY FUNCTIONS- Any agencythat funds Federal_researeh—and’deyelopment under this‘subsection shall provide the

.jnformation requi‘red:to,populate the repository in the manner prescribed by the Director of the Office of Management and

CiBudget o e

3) COMMITTEE FUNCTIONS Not later than 18 months after the date of enactment of thrs Act workmg wrth the Dlrector of
the Ofﬁce of Science and Technology POlle, and after consultatlon with mterested partres the Commrttee shall submlt B

recommendatrons to the Dlrector on--

- (A) policies to improve agency‘reporting of information for the rep_osit_ory established_under this subsection; and - ol

-

(B) pohcres to 1mprove drssemmatlon offthe results of research performed by F ederal agencres and federally funded research

: and development centers ’ '.

' SN

(4) FUNCTIONS OF THE DlRECTOR- After submrssron of recommendatlons by the Commrttee under paragraph (3) the

“Drrector shall report on the recommendatlons of the Committee and Drrector to Congress, in the E- Govemment report under

- sectron 3606 of trtle 44 (as added by thrs Act)

(5) AUTHORIZATION OF APPROPRIATIONS There are authonzed to be appropriated for the development mamtenance

and operatron of the Govemmentw1de reposrtory and websrte under thls subsectlon-- K

| (A) $2,000,000 in each of the fiscal years 2003 through 2005; and . o
- (B) such sums as are necessary in each of the ﬁscal years 2006.and 2007}



Tab9
‘Homeland Sl‘evc‘n_rity Presidential 'Directive‘/HSPDfl'Z e

Subject Pohcy fora Common Ident1ﬁcat1on Standard for Federal Employees and Contractors .

(1) Wide vanatlons in the quallty and securlty of forms of identification used to gam access to -

secure Federal and other facilities where there is potential for terrorist attacks need to be

~eliminated. Therefore, it is the policy of the United States to enhance security, increase
Government efficiency, reduce identity fraud, and protect personal privacy by establishing a

" mandatory, Government-wide standard for sccure and reliable forms of identification issued by

“the Federal Government to its employees and contractors (including contractor employees).

(2) To 1mplement the policy set forth in paragraph (1), the Secretary of Commerce shall
promulgate in accordance with applicable law a Federal standard for secure and reliable forms of
identification (the "Standard") not later than 6 months after the date of this directive in
consultation with the Secretary of State, the Secretary of Defense, the Attorney General, the

" Secretary of Homeland Security, the Director of the Office of Management and Budget (OMB),
and the Director of the Office of Science and Technology Policy. The Secretary of Commerce
shall periodically review the Standard and update the Standard as appropriate in consultation
with the affected agencies.

(3) "Secure and reliable forms of identification" for purposes of this directive means
identification that (a) is issued based on sound criteria for verifying an individual employee's
identity; (b) is strongly resistant to identity fraud, tampering, counterfeiting, and terrorist
exploitation; (c) can be rapidly authenticated electronically; and (d) is issued only by providers

~ whose reliability has been established by an official accreditation process. The Standard will
include graduated criteria, from least secure to most secure, to ensure flexibility in selecting the -
appropriate level of security for each application. The Standard shall not apply to identification
associated with national security systems as defined by 44 U.S.C. 3542(b)(2). -

(4) Not later than 4 months following promul gatlon of the Standard, the heads of executive
departments and agencies shall have a program in place to ensure that identification 1ssued by
their departments and agencies to Federal employees and contractors meets the Standard. As
promptly as possible, but in no case later than 8 months after the date of promulgation of the -
Standard, the heads of executive departments and agencies shall, to the maximum extent
practicable, require the use of identification by Federal employees‘ and contractors that meets the
Standard in gaining physical access to Federally controlled facilities and logical access to
Federally controlled information systems. Departments and agencies shall 1mplement this
directive in a manner consistent with ongoing Government-wide activities, policies and guldance
issued by OMB, Wthh shall ensure comphance

~ (5) Not later than 6 months followmg promul gat1on of the Standard the heads of execut1ve
departments and agencies shall identify to the Assistant to the President for Homeland Security
‘and the Director of OMB those Federally controlled facilities, Federally controlled information
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systems, and other Federal applications that are important for security and for which use of the .
- Standard in circumstances not covered by this directive should be considered. Not later than 7
months following the promulgation of the Standard, the Assistant to the President for Homeland
Security and the Director of OMB shall make recommendations to the President concernmg
possible use of the Standard for such add1t10nal Federal applrcatrons :

. : (6) This d1rect1ve shall be 1mplemented in a manner consistent with the Constitution and
‘applicable laws, including the Prrvacy Act(5U.S.C. 552a) and other statutes protectlng the
" rights of Americans.-

' (7) Nothi‘ng in this directive alters, or impedes the ability to carry out, the 'authorit_ies of the
* Federal departments and agencies to perform their responsibilities under law and consistent with -
applicable legal authorities and presidential guidance. This directive is intended only to improve
the internal management of the executive branch of the Federal Government, and it is not
- intended to, and does not, create any right or benefit enforceable at law or in equity by any party '
~ against the United States, its departments agenc1es entities, officers, employees or agents or
- any other person.. ’

~ (8) The Assistant to the President for Homeland Secunty shall report to me not later than 7 - ,
months after the promulgation of the Standard on progress made to implement this directive, and
- shall thereafter report to me on such progress or any recommended changes from time to t1me as

. appropnate :

x GEORGE W. BUSH A . v , .
' *Ava1lable at http /[[WWW. whrtehouse gov/news/releases/Z004/08/20040827 8. html
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Tab 10

| | Executive Order 13402 |
Strengthemng Federal Efforts To Protect Agamst Identlty
~ Theft

By the authority vested in me as President by the Constitution and the laws of the United States
-of America, in order to strengthen efforts to protect agalnst identity t theft it is hereby ordered as
follows: - /

Section 1. Policy. 1t is the policy of the United States to use Federal resources effectively to "
deter, prevent, detect, investigate, proceed against, and prosecute unlawful use by persons of the
identifying information of other persons, 1nclud1ng through » »

(a) 1ncreased aggressive law enforcement actions designed to prevent, investigate, and prosecute
identity theft crimes, recover the proceeds of such crimes, and ensure just and effective

‘punishment of those who perpetrate identity theft;

' (b) improved public outreach by the Federal Government to better (i) educate the public about

~ identity theft and protective measures against identity theft, and (ii) address how the private
sector can take appropriate steps to protect personal data and educate the public about identity

theft; and : :

(© 1ncreased safeguards that Federal departments agencies, and instrumentalities can 1mplement
to better secure government-held personal data. '

Sec. 2. Establishment of the Identity T heft Task Force. .
| 4(a) There isherehy establiShed the Identity Theft Task Force.
(b) The Task Force sh‘aIl.consist exclusively of: |
- (1) the Attorney Generat, who 'shall serve as Chairman of the Task‘Force;,

N

(i1) the Cha1rman of the Federal Trade Commlssmn who shall serve as Co- Chairman of the Task
Force

(111)'the Secretary of the Treasury;
(iv) the Secretary of Commerce;

' (\)) the Secretary of Health and Human Serx)ices; -
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‘ ‘(Vi) the SeCretary of Veterarts 'A/ffaifs;
| (\}it) _the S:ecr'e‘ta‘ry of 'Homeletnd Secufity; | o |
»V(viii)’ the Diteotor of the Ofﬁce of 'Management' and Budget;
(iX) t’vhe(‘?ommissioner of Social Security; |
(X)._the '\’t“ollovVing officers of the United States;
- (A) the'Chairmen of the Board of Goveruots of the Fed_eral Reserve S‘ysterﬁ;
.(B). the ’Chairperson'of the Board of 'Ditectors of the. Federal Deposit Insurance Corooration;,
- (C) th/e Comptroller of the Currency; | |
(D) the Directof of the Ofﬁceof Thrift Supeﬁision;
(Ei) the Chairman of the Nationat‘l Credit Union Administratiou Board; and :
F the Postmaster General; and | |

(xi) such other officers of the United States as the Attorney General may designate from time to
time, with the concurrence of the respective heads of departments and agencies concerned.

(c) The Chairman and Co-Chairman shall convene and preside at the meetings of the Task Force,-
determine its agenda, direct its work and, as appropriate, establish and direct subgroups of the

- Task Force that shall consist exclusively of members of the Task Force. Such subgroups may’
address particular subject matters, such as criminal law enforcement or private sector education
and outreach. The Chairman and Co-Chairman may also designate, with the concurrence of the

‘ head of department, agency, or instrumentality of which the official is part, such other Federal
ofﬁ01als as they deem approprlate for participation in the Task Force subgroups

(A A member of the Task Force, 1nclud1ng the Chairman and Co-Chairman, may designate, to
perform the Task Force or Task Force subgroup functions of the member, any person who is a
part of the member’s department, agency, or instrumentality and who has high-level policy or
'operatlonal dutles or responS1b111t1es related to the mission of the Task Force.

. Sec 3. Functions of the T ask Force. The Task Force in 1mplement1ng the pollcy set forth i in
section 1 of thls order, shall:

(a) review the activities of executive branch departments, agencies, and instrumentalities relating
‘to the policy set forth in section 1, and building upon these prior activities, prepare and submit in-
writing to the President within 180 days after the date of this order a coordinated strategic plan to
further improve the effectiveness and efficiency of the Federal Government’s activities in the:
areas of identity theft awareness, prevention, detection, and prosecution;
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(h)\coordi.'nate, as appropri'ate and subject to section 5(a) of this order, Federal Government

efforts related to implementation of the policy set forth in section 1 of this order;

(e) obtain information and advice relating to the policy set forth in section 1 from representatives
of State, local, and tribal governments, private sector entities, and 1nd1v1duals in a manner that

seeks their individual advice and does not involve collective judgment or consensus advice and

deliberation and without giving any such person a vote or a veto over the activities or advice of

the Task Force;

- (d) promote enhanced cooperation by Federal departments and agen01es with State and local

" authorities responsible for the prevention, 1nvest1gat10n and prosecution of significant identity

‘theft crimes, including through avoiding unnecessary duphcatron of effort and expendlture of
 resources; and . .

(e prov1de advice on the estabhshment executlon and efﬁcwncy of p011c1es and activities to

implement the policy set forth in section 1:

(i) to the President in written reports from time to time, 1nclud1ng recommendations for

admmlstratlve action or proposals for leglslatlon, and

(i) to the heads of departments agencies, and instrumentalities as appropnate from time to time
w1th1n the dlscretlon of the Chalrman and the o-Chairman.

~ Sec. 4. Cooperatzon (a) To the extent permitted by law and applicable pre51dent1a1 guldance

executive departments, agencies, and instrumentalities shall provide to the Task Force such
information, support, and assistance as the Task Force, through its Chalrman and Co-Chairman,

may request to 1mp1ement this order.

) (b) The Task Force, shall be located in the Department of Justice for administrative purposes,-and -

to the extent permitted by law, the Department of Justice shall provide the funding and
administrative support the Task Force needs to 1mplement this order as determlned by the

. 'Attorney General

Sec. 5. General Provisions. (a) Nothlng in th1s order shall be construed to 1mpa1r or otherwrse

, affect

o (1) authorlty granted by law to an executlve department agency, or mstrumentahty or the head -
_ thereof and

(ii) functions of the D1rector of the Office of Management and Budget relatmg to budget

- administrative, or leglslatlve proposals.

(b) ThlS order shall be 1mplemented consistent w1th apphcable law and subject to the ava11ab1hty
of approprlatlons :
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(c) This order is 1ntended only to improve the internal management of the Federal Governmerlt
and is not intended to, and does not, create any right or benefit, substantive or procedural
~enforceable at law or in equity by a party against the United States, its departments, agen01es
- 1nstrumental1t1es or entltles its ofﬁcers or employees or any other person. <3 :

Sec. 6 T ermmatzon Unless the Task Force is sooner termmated by the Pre51dent the Atterney
General may terminate the Task Force by a written notice of its termination pubhshed in the e
R Federal Reglster ' -

GEORGE yv. BUSH

_ THE WHITE HOUSE, S T e
- May 10, 2006. cE S B o PR
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Tab 11

“Executive Order ‘13411 |
 Improving Assistance for Disaster Victims
) . [ . o v

1
N

: By the authority vested in me as President by the Constitution and the laws of the United States
of America, including the Robert T. Stafford Disaster Relief and Emergency Assistance Act, as
amended (42 U.S.C. 5121 et seq.) (the ¢‘Stafford Act’’), and to take further actlons to 1mprove :

~ the dehvery of Federal disaster a551stance it is hereby ordered as follows:

: Sectlon 1. Policy. It is the pohcy of the Federal Government to ensure that 1nd1v1dua1s who are

victims of a terrorist attack, natural disaster, or other incident that is the subject of an emergency
or major disaster declaration under the Stafford Act, and who are thereby eligible for financial or
other assistance delivered by any department or agency of the executive branch (Federal disaster
assistance), have prompt and efficient access to Federal disaster assistance, as well as . _
information regardmg assistance available from State and local government and prlvate sector :

’SOUI'CCS

" Sec. 2. Task Force on Disaster Assistance Coordination. (a) Plan to Improve Delivery of F ederal

Disaster Assistance. To further the policy in section 1 of this order, there is established the

-~ interagency ‘‘Task Force on Disaster Assistance Coordination’” (Task Force). The Task Force
~ shall develop a plan to streamline and 0therw1se improve the delivery of Federal disaster

assistance (Plan) The Plan shall:

' (1) 1nclude an inventory of Federal dlsaster ass1stance programs and assess the effectweness of
_‘thelr respective dellvery mechanisms; !

(i) recommend spec1ﬁc actions to improve the deliVery of Federal disaster assistance, which

shall include actions to provide a centralized application process for Federal disaster assistance,
provide a centralized and continuously updated clearinghouse from which disaster victims may
obtain information-regarding Federal disaster assistance and State and local government and

private sector sources of disaster assistance, reduce unnecessarily duplicative application forms

- and processes for Federal disaster assistance, and strengthen controls designed to prevent
" improper payments and other forms of fraud, waste, and abuse' and

'(111) 1nclude an 1mplementat10n schedule for the Plan’s recommendations that prov1des for the

~ phased implementation of the Plan by December 31, 2008, including quarterly mllestones and-

-metrics to be used to measure and evaluate 1mp1ementat10n

(b) Membershlp of the Task Force. (i) The Task Force shall consist excluswely of the followmg
members, or the1r designees who shall be at the Assxstant Secretary level (orits equlvalent) or

- ‘h1gher |
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: '(A) the Secretary of Homeland Security, who shall serve as Chalr.
“(B) the Secretary of the Treasury, |
o (C) the Secretary of Defense; B
: ) (D) the ‘Attomey General;
_ | (‘E) the Secretary of Agricnlture;
(F) the Secretary of ,Commerce;
(’G)v the Secretary of Labor;j
l (H’)‘the Secretary of Health and Human Services; |
) th‘eSeCretary of ﬁOusing.and Urban Deyelopment;
@) the Secretary of Education; p | L SRR : ‘ y
,(K)‘the,Secretary of Veterans Affairs; .’ :
(L)‘ the Director of the Ofﬁce of Personnel Management;
(M) the Commissioner of Social SeCurityj o
“(N) the A(lministratorl of the Small‘l3usiness A‘dministration;r
| (‘O) the Director of the'bfﬁCe of Management and‘Bu'dget; and

(P) such other officers of the United States as the Secretary of Homeland Securlty may desrgnate"

‘ from tlme to t1me

(i1) The‘ Secretary of Homeland Security, or the Secretary’s designee, shall convene and preside

" at meetings of the Task Force, determine its agenda, direct its work, and, as appropriate to
address specific subject matters, establish and direct subgroups of the Task Force. A member of
the Task Force may designate, to perform Task Force subgroup functions of the member, any
person who is part of such member’s department or agency and who is either an officer of the
Umted States appomted by the President or a member of the Senior Executive Servrce

~(0) Plan Approval and Implementation. Not later than March 1,2007, the Secretary of Homeland

- ‘Security shall submit the Plan to the President for approval through the Assistant to the President.
- for Homeland Security and Counterterrorism and the Director of the Office of Management and
_ Budget. Upon approval of the Plan by the President, the Secretary of Homeland Security, o
assisted by the Task Force, shall coordinate the implementation of the Plan. Until the completion

of such implementation, the Secretary of Homeland Security shall submit a quarterly progress

\
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report to the Assistant to the President for Homeland Security and Counterterronsm and the
‘Dlrector of the Office of Management and Budget.

}Sec 3. Assistance and Support. To'the extent permitted by law, the heads of all executive
~departments and agencies shall provide such assistance and information as the Secretary of B
. Homeland Security may request in carrying out the Secretary’s responsibilities under this order. :

| ~ Consistent with applicable law and subject to the availability‘of appropriations, the .

Department of Homeland Security shall provide necessary funding and administrative support
for the Task F orce. :

Sec. 4. Administration. This order shall: (a) be implemented in a manner consistent with
applicable laws, including Federal laws protecting the information privacy rights and. other legal
' rlghts of Americans, and subject to the availability of approprlatxons :

- (b)vbe implemented in a manner consistent with the statutory authority of the principal officers of
executive departments and agencies as heads of their respective departments or agencies; and.

(c) not be construed to impair or otherwise affect the functions of the Director of the Ofﬁce of -
Management and Budget relatmg to budget, adm1n1strat1ve regulatory, and legislative
respon51b111t1es

-~ Sec. 5. Judzczal Review. This order is intended only to 1mprove the 1nterna1 management of the :
’_Federal Government and is not intended to, and does not, create any rights or benefits,
* substantive or procedural, enforceable at law or in equity by a party against the United States, its-
- departments, agenc1es or ent1t1es its ofﬁcers employees or agents, or any other person.

- GEORGE W. BUSH

" THE WHITE HOUSE,
’August 29 2006.

| . >’?Available at: http://www.whitehouse.gov/news/releases/2006/08/20060829-9.html :
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Tab 12

! ‘Executive Order: 13439 S |
© Establishing An Interagenéy‘working Group on Import Safety

‘ By the authonty Vested in me as Pre51dent by the Const1tut1on and the laws of the United States
‘of America, and to ensure that the executive branch takes all appropnate steps to promote the
safety of 1mported products, it is hereby ordered as follows

Section 1 Establishment of Interagency Workmg Group on Import Safetv The Secretary of
. Health and Human Services shall establish within the Department of Health and Human Services
~ for admlmstratwe purposes only an Interagency Workrng Group on Import Safety (Workrng
Group) : . o . BT » :

: S_ 2. Membershlp and Operat1on of Workmg Group

(a) The Workrng Group shall consist exclus1vely of the followmg members or their
‘ des1gnees who shall be officers of the United States appointed by the Pres1dent or members of
the Senlor Execut1ve Service:

(i)'- the Secretary of Health and Human Servrces Who shall serve as Chalr
(.i“i)’ the Secretary of State |
| (ili) ~the Secretary of the Treasury;"vv
(iv) 'the"Attomey General;
S(v) , bthe_'Secretary of Agriculture; e
(Vi)  the Secretary of Commerce;
- (yii) ~the Secretary of TranSportation;
‘(Viiij the Secretary of Homeland Security;
(i'zr) the D1rector of the Office of Management and Budget '
(x) the Umted States Trade Representative; -
(xi) the Admrmstrator of the Envrronmental Protect1on Agency,

:(xii) the Cha1rman of the Consumer Product Safety Comm1ss1on and
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L (xiii) other officers or full-time or permanent part-time employees of the United States as.
‘ - determined by the Chair, with the concurrence of the head of the department or agency
concerned :

(b) The Cha1r shall convene and preside at meetlngs of the Workmg Group, determme its
. agenda, and direct its work. The Chair may establish and direct subgroups of the Working
~'Group, as appropriate to deal with particular subject matters, that shall consist exclusively of -
members of the Working Group. The Chair shall designate an officer or employee of the
Department of Health and Human Services to serve as the Executive Secretary of the Working.
Group. The Executive Secretary shall head any staff assigned to the Working Group and any
subgroups thereof, and such staff shall consist excluswely of full-time or permanent part -time -
" Federal employees. - |

Sec. 3. Mission of Working Group. The mission of the Worlging( Group shall be to identify ;
actions and appropriate steps that can be pursued, within existing resources, to promote the
safety of 1mported products, including the following: :

(a) reviewing or assessing current procedures and methods aimed at ensurmg the safety of
products exported to the United States, including reviewing existing cooperatlon with. forel gn -
governments, foreign manufacturers, and others in the exporting country's private sector
regarding their inspection and certification of exported goods and factories producing exported
goods and cons1der1ng whether additional initiatives should be undertaken ‘with respect to .
expomng countrles or'companies; =

: ‘ - (b) identifying potential means to promote all appropriate steps by U.S. importers to enhance
the safety of imported products, including identifying best practices by U.S. importers.in
_ selection of foreign manufacturers, inspecting manufacturing facilities, inspecting goods
produced on their behalf either before export or before distribution in the United States
_identifying origin of products and safeguarding the supply chain; and

(c) surveying authorities and practices of Federal State, and local government agencies
,regardlng the safety of imports to 1dent1fy best practices and enhance coordlnatlon among
' agen01es ‘

Sec. 4. Administration of Workmg Group. The Chair shall to the extent permltted by law,
provide administrative support and funding for the Workrng Group. :

Sec. 5. Recommendations of Working Group.. The Workmg Group shall prov1de
recommendations to the President, through the Assistant to the President for Economic Pohcy,
on the matters set forth in section 3 within 60 days of the date of thls order, unless the Chair
determines that an extension is necessary. The Working Group may take other actions it
considers appropriate to promote the safety of imported products.

- Sec. 6. Termination of Workingl Group. Following consultation With the Assistant to the -
Presrdent for Economic Policy, the Chair shall terminate the Working Group upon .
the completlon of its duties. :

‘ ' " Sec. 7. General Provisions.



. : (a) Notbing in this order shall be construed to impaif or otherwise affect @) authority grénted :
: . o by law to a department, agency, or the head thereof; or (ii) functions of the Director of the Ofﬁce' :
of Management and Budget relatmg to. budget administrative, or leglslatlve proposals

, (b) Thls order shall be 1mplemented consmtent w1th apphcable law and subJect to the
5 avallablhty of appropriations. :

~ (c) This order is not intended to, and does not, create any right, beneﬁt or pr1V11ege o
substantive or procedural, enforceable at law or in equity, by any party against the United States o
its departments, agencies, or entities, its officers, employees, or agents, or any other person. - -

GEORGE W. BUSH
* THE WHITE HOUSE,
July 18,2007
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