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Mr. Donald Gips

Chief, International Bureau

Federal Communications Commission
Washington, DC 20554

Re:  File No. 73-SAT-P-96 Application of MCI Telecommunications Corporation

For An Initial Construction and Launch Authorization in the Direct Broadcast
Satellite Service

Dear Mr. Gips:

I am writing to provide additional relevant facts as a follow-up to the November 15,
1996 letter from Time Warner Inc. regarding the above-captioned application of MCI
Telecommunications Corporation (MCI) for authority to construct, launch, and operate a Direct
Broadcast Satellite (DBS) system. That letter stated that MCI’s recently-announced agreement
with British Telecom plc (BT), pursuant to which BT is to acquire one hundred percent
ownership of MCI, changes material information contained in the pending application, i.e., the
increased level of foreign ownership of the proposed DBS system. It was also noted that
Section 1.65 of the Commission’s rules obligates MCI to notify the Commission "promptly and
in any event within 30 days" of changes to information contained in the application.?

Ut is beyond dispute that the execution of the MCI/BT merger agreement is a "substantial
change . . . which may be of decisional significance" within the meaning of Sec. 1.65,
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We understand that MCI and BT entered into an Agreement and Plan of Merger
(Merger Agreement) on November 3, 1996. BT provided the requisite notification to the
Securities and Exchange Commission (SEC) the very next day, November 4, by filing SEC
Form 13-D. MCI submitted the Merger Agreement to the SEC on November 5 in conjunction
with SEC Form 8-K. Apparently, MCI deemed it necessary to notify the SEC "promptly" of
the acquisition by BT as required by that agency’s rules while not yet notifying the
Commission of the announced ownership change regarding its DBS application. MCI’s
decision to file "promptly" with the SEC but to defer submission to the Commission of the
requisite notification and amendment to its pending DBS application as required by Section
1.65, appears to be an attempt on its part to "game the process" by delaying notification of its
announced acquisition by BT until after the Commission has granted its DBS application.

MCI is obviously attempting to stall its obligation to amend its DBS application for the
full thirty days from November 3 in the hopes that the Commission will grant its application
before triggering a formal opportunity for the public to comment on the vastly changed
circumstances which now exist. If successful, the effects of MCI’s dilatory tactics will be
substantial. If its application is granted, and if MCI is subsequently found to be unqualified to
hold a DBS authorization, e.g., based upon foreign ownership considerations, it would likely
be allowed to sell the licensed facility to a qualified entity and retain any profits. On the other
hand, if the Commission follows proper procedures and defers action until MCI files the
amendment required by FCC rules, then the full range of options will be open to the
Commission, including the re-auction of this highly valuable and unique DBS orbital position,
thus capturing any appreciation for the U.S. Treasury rather than MCI.

The announced acquisition of MCI by BT, combined with the substantial foreign
ownership of American Sky Broadcasting (ASkyB), the joint venture between MCI and News
Corp., which will select and provide programming and information to be distributed via the
MCI DBS system, raise important public interest questions -- questions which must be

triggering the obligation for MCI to file a major amendment to its DBS application "as
promptly as possible and in any event within 30 days." See, e.g., Algreg Cellular
Engineering, 69 RR 2d 290 (1991); David A. Davila, et al., 69 RR 2d 564 (1991); Palmetto
Communications Co., 69 RR 2d 119 (1991); Radio Gaithersburg, Inc., 42 RR 2d 1476 (1978).
Indeed, the Report and Order adopting Sec. 1.65 plainly states, "[i]n general, applicants should
report any substantial change in circumstances pertaining to basic qualifications . . . for
example, it is clear that an applicant should report any substantial change in ownership or legal
status such as a corporate merger . . ." Amendment of Part 1 Rules of Practice and
Procedure, 3 RR 2d 1622, 1624 (1964).

ZThe relevant rules of the SEC employ the same "promptly" test as Sec. 1.65. See 17
C.F.R. § 240.13d-2.
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considered before action is taken on the DBS application. The Commission should not act on
the application until MCI has complied fully with the disclosure requirements contained at
Section 1.65 of the rules, and until a complete record is developed regarding the public interest
and foregilgn trade policy implications of MCI’s increased foreign ownership as well as that of
ASkyB.2

Respectfully submitted,

Aaron I. Fleischman
Counsel for Time Warner Inc.

MFB:kma:47ose

cc: Mr. William Caton, FCC Secretary
Chairman Reed E. Hundt
Commissioner James H. Quello
Commissioner Rachelle B. Chong
Commissioner Susan Ness
Hon. Albert Gore, The Vice President
Hon. Charlene Barshefsky, Acting United States Trade Representative
Hon. Warren Christopher, Secretary of State
Hon. Mickey Kantor, Secretary of Commerce
Hon. Janet Reno, United States Attorney General
Larry A. Blosser, Esq., Counsel for MCI Telecommunications
Phillip L. Malet, Esq., Counsel for EchoStar Satellite Corp.
Gary M. Epstein, Esq., Counsel for DIRECTV, Inc.
Benjamin J. Griffin, Esq., Counsel for Primestar Partners
Mr. Alexander Netchvolodoff, Cox Enterprises
Daniel Brenner, Esq., Counsel for the National Cable Television Association

¥Under the procedures governing DBS authorizations codified at Part 100 of the
Commission’s rules, the licensing process for DBS is a one step process. Unlike the
procedures applicable to other radio-based services (e.g. broadcasting), separate construction
permit and license applications are not required. Once the instant application is granted, MCI
will become an authorized DBS provider. In short, this is the decisionally significant point in
the authorization process and the Commission must ensure that the applicant is fully qualified,
and that grant of the application would serve the public interest, before acting on the

application.



Department of Justice
EXECUTIVE SECRETARIAT
CONTROL SHEET

4. DATE OF DOCUMENT: 11/15/96

1. FOLDER No: 219618
2. TRACKING ID No: X96-214377 5. DATE RECEIVED:
3. RESERVED 6. DUE DATE:
7. FROM: Richard D. Parsons
President
Time warner Inc.
New York, Ny 10019
8. TO: Reed E. Hundt, FCC (cc: AG)
9. CATEGORY:  GENERAL
10.SUBJECT:

11/15/96
No Due Date

(Copy) Letter expressing Time warner's concern about the pending MCI
plication for the last_remaining
icense. (pdm) See Folders 220729

Telecommunications Corporation a
U.S. direct broadcast satellite

and 222125.
11.ACTION/INFORMATION:

Referred To: Date Assigned:

ATR 11/19/96

EONS 11/19/96

OAG 11/19/96

OASG 11/19/96

]

Information:
For information.
For information.
For information.

For information.
To ASG, OASG (Allegra).

12.RESERVED FOR EXECUTIVE SECRETARIAT USE

MCI broadcast satellite license.

13.EXECUTIVE SECRETARIAT CONTACT:

Patricia Morgan, (202) 616-0081
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Department of Justice
EXECUTIVE SECRETARIAT
CONTROL SHEET

FOLDER No: 220729 4. DATE OF DOCUMENT: 11/18/96
TRACKING ID No: X96-215527 5. DATE RECEIVED: 11/19/96
RESERVED 6. DUE DATE: No Due Date

FROM: Alexander V. Netchvolodoff
Vice President of Public Policy
Cox Enterprises, Inc.
washington, DC 20036

. TO: Reed E. Hundt, Chairman, FcC (cc: AG)
. CATEGORY: GENERAL
10.

SUBJECT:

(Copy) Regarding a letter that was filed with the FccC by Time warner
addressing the impact of the announced McCI merger with British
Telecommunications and MCI's pending auction application for a DBS
license. Advises that Cox Communications agrees with Time warner's
position and requests that the FCC review and resolve their concerns
prior to any decision to award a license to MCI. See Folder 219618,
(dda) see folder 222125.

ACTION/INFORMATION:

Referred To: Date Assigned: 1Information:
ATR 11/19/96 For information.
EONS 11/19/96 For information.
OAG 11/19/96 For information.
OASG 11/19/96 For information.

To ASG, OASG (Allegra).

RESERVED FOR EXECUTIVE SECRETARIAT USE
MCI DBS Tlicense

EXECUTIVE SECRETARIAT CONTACT: Dorrence Andrews, 616-0074
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EXECUTIVE SUMMARY

MEMORANDUM TO THE ATTORNEY GENERAL

THROUGH :
THROUGH :

THROUGH :

FROM:

SUBJECT:

PURPOSE:

TIMETABLE:

DISCUSSION:

THE DEPUTY ATTORNEY GENERAL
THE ASSOCIATE ATTORNEY GENERA 9l
ACTING ASSISTANT ATTORNEY GENERAL KLEIN

<

{

David S. Turetsky’vs
Deputy Assistant Attorney General

Intelsat Restructuring: Letter to Foreign
Governments From Certain Cabinet-level
Officials

Obtain Attorney General’s agreement to "sign"
letter to foreign governments supporting the
United States position on Intelsat
Restructuring.

We must respond as to whether you agree to
join the Secretary of State, Secretary of
Commerce, and United States Trade
Representative in "signing" the letter no
later than Friday, November 22, 1996.

The United States Government is supporting a
restructuring plan for the International
Satellite Organization, Intelsat, that would
promote more competition in satellite
telecommunications and video services. For a
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RECOMMENDATION:

APPROVED:

variety of reasons, the response around the
world to the plan has generally been
unenthusiastic. In order to gain the
attention of other governments at a higher
level, and in order to stress to other
governments the importance of the plan to the
United States Government, a letter supporting
the United States position has been drafted
by an interagency group in which the
Antitrust Division participates. It is
proposed that the letter be sent on behalf of
the Secretary of State, Secretary of
Commerce, United States Trade Representative
and the Attorney General.

Agree to join the Secretary of State,
Secretary of Commerce and United States Trade
Representative in sending the letter to
foreign governments supporting the U.S.
position.

DISAPPROVED:

OTHER:

Attachment: Draft Intelsat Restructuring Letter and Cable
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MEMORANDUM TO THE ATTORNEY GENERAL

THROUGH :

THROUGH::

THROUGH:

FROM:

SUBJECT:

PURPOSE:

TIMETABLE:

DISCUSSION:

THE DEPUTY ATTORNEY GENERAL

THE ASSOCIATE ATTORNEY GENERAL

ACTING ASSISTANT ATTORNEY GENERAL KLEIN

David S. Turetsky
Deputy Assistant Attorney General

Intelsat Restructuring: Letter to Foreign
Governments From Certain Cabinet-level
Members

Obtain Attorney General’s agreement to "sign"
letter to foreign governments supporting the
United States position on Intelsat
Restructuring.

We must respond as to whether you agree to
join the Secretary of State, Secretary of
Commerce, and United States Trade
Representative in "signing" the letter no
later than Friday, November 22, 1996.

The United States Government is supporting a
restructuring plan for the International
Satellite Organization, Intelsat, that would
promote more competition in satellite
telecommunications and video services. For a
variety of reasons, the response around the
world to the plan has generally been
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unenthusiastic. In order to gain the
attention of other governments at a higher
level, and in order to stress to other
governments the importance of the plan to the
United States Government, a letter supporting
the United States position has been drafted
by an interagency group in which the
Antitrust Division participates which is
headed by Dan Tarullo, Deputy Assistant to
the President for Economic Policy. It is
proposed that the letter be sent on behalf of
the Secretary of State, Secretary of
Commerce, United States Trade Representative
and the Attorney General.

I. Overview of Intelsat and Comsat

Intelsat is an international organization established by
treaty that operates a global satellite télecommunications
network, providing a variety of telecommunications services to
fixed points, including switched telephone circuits, private
lines, and video and audio distribution. Intelsat has been
granted various privileges and immunities and is generally not
subject to antitrust laws. In recent years, private satellite
companies have begun to compete against Intelsat, which has
enormous capacity and market share as compared to most of these
competitors. Intelsat is structured as a consortium owned by
"signatories," the entities that represent their countries in the
consortium. These signatories also are the principal direct
purchasers of Intelsat’s capacity and services, and in turn
distribute Intelsat’s capacity and services to users.

Intelsat is governed by two bodies: the Board of Governors,
which provides management of Intelsat’s business affairs on an
ongoing basis, and the Assembly of Parties, which conducts
broader oversight through its meetings every two years. Voting
in the ongoing management of Intelsat through the Board of
Governors is based on each investor’s share of total investment
in Intelsat. Voting in the Assembly of Parties, which would have
to approve any change to the treaty under which Intelsat exists,
is based on a principle of one-country, one-vote. One hundred
thirty-six countries were listed as members of Intelsat in that
organization’s 1994 Annual Report.
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Comsat Corporation, a U.S. corporation whose stock is
publicly held and traded, is the United States representative in
the Intelsat consortium and holds the largest investment share.
Comsat holds the exclusive right to distribute Intelsat capacity
and services in the United States. Other U.S. carriers that want
to obtain satellite capacity over Intelsat from the U.S. to
foreign points, must purchase access to the Intelsat facilities
and services from Comsat. In addition, to complete international
circuits, U.S. carriers and users must deal with the foreign
signatories to obtain the foreign half on an international
circuit.

ITI. U.S. Restructuring Proposal

The United States government, together with Comsat
Corporation, released on February 12, 1996 a proposal for the
restructuring of Intelsat. Under the restructuring proposal,
Intelsat would be divided into two entities, each with
approximately an equal number of satellites. One entity would be
the residual Intelsat, continuing to operate as an
intergovernmental organization under existing treaties. The
other entity would be a privatized corporation, which would be
required to sell at least 60% of its equity to external investors
(that is, persons other than Intelsat signatories) through an
initial public offering and to have at least 80% of its equity
sold to external investors within two years of the first
offering. At the end of the restructuring, Intelsat signatories
would not collectively have more than 20% of the equity in the
new privatized entity and Intelsat itself would not be an owner
of the new entity.

This proposal was arrived at and agreed by an interagency
group that has been ongoing since mid-1994 with broad
representation of policy expertise. Participants include: the
National Economic Council, the Office of Science and Technology
Policy, the Council of Economic Advisors, the Department of
Justice’s Antitrust Division, the Treasury Department, the
Defense Department, the Central Intelligence Agency, the
Transportation Department and the three "instructional agencies"
-- the Commerce Department’s National Telecommunications and
Information Administration, the FCC and the State Department.
The consensus of the group has supported the restructuring of
Intelsat in the manner proposed, in order to promote competition
in international satellite services while protecting thg .
universal availability of traditional public telecommunications
services and creating a more flexible means of participating in
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new markets than the intergovernmental cooperative affords. At
the same time, most of the key agencies participating in this
process are opposed to allowing any reorganization that would
give Intelsat greater market flexibility while retaining the
advantages associated with being an intergovernmental
organization, and believe that the substantial separation of
ownership between Intelsat and the new entity reflected in this
proposal is necessary if competition is to be adequately
protected.

Congress also has actively expressed interest in the
restructuring of Intelsat. Two GAO reports were prepared in 1996
on this issue. The most recent hearing was held in September by
the Subcommittee on Telecommunications and Finance of the House
Committee on Commerce. David Turetsky testified as part of an
Administration panel. A few senior Members expressed concern
with any compromise that might weaken the United States proposal,
and questioned whether the proposal goes far enough to the
achievement of competitive ends. Most of the members did not
express any position.

IIX. Lettex

The interagency group is considering a variety of options
that can be undertaken by the United States in the event that the
restructuring of Intelsat proceeds in a way that does not promote
competition and which may instead be anticompetitive. Some of
these options involve potentially harsh action, perhaps even
barring a newly restructured Intelsat affiliate from the United
States market through regulatory action. Prior to any decision on
such potential responses to rejection of the U.S. plan, the
interagency group wants to pursue by means of this letter a high
level attempt to secure a satisfactory result through the
bargaining process that will continue in December. The letter
would underscore the resolve of the U.S. Government on these
issues and also avoid any later claims that the U.S. did not
adequately work to achieve its ends within the process or signal
its concern at a high level about an unsatisfactory outcome.

Your signature is sought in particular because of the
importance of the competition issues to the United States
position. The Antitrust Division has played a key role in
formulating the position of the United States and has spoken with

competition officials abroad about these issues. There is also
reason to believe that the international competition community
may be more supportive of the United States position than some
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portions of the telecommunications community.

The draft letter is contained in a draft cable that is
attached at Tab 1. The cable will go to appropriate U.S.
embassies abroad and contains not only the text of the proposed
letter, but also instructions and talking points for our embassy
officials. (The draft cable explains well the issues related to
the restructuring.) There would not actually be any copy of the
letter that you would hand-sign. The embassies would prepare and

send the letters on behalf of you and the other Cabinet-level
officials.
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REPRESENTATIVE

REF: (A) 96 STATE 032029

e e e e e e e e et T e et S S o S S

e e o e o e et . e S S S e e e S e e

1. Currently, the United States is in the midst of
difficult negotiations over the future of the
International Telecommunications Satellite Organization
("INTELSAT") . While momentum is growing in working-level
meetings for INTELSAT to reorganize by creating a
commercial affiliate, the USG is very concerned that
unless the new entity becomes independent from INTELSAT,
competition in the international satellite market will be
impaired. In multilateral meetings held over the past
geveral months, the USG has received virtually no support
from even our closest traditional allies for measures
necessary to ensure a pro—competitive outcome in the
restructuring. Decisional INTELSAT working-level
meetings on restructuring will take place the first two
weeks of December. These meetings are crucial because
INTELSAT's political body, the Assembly of Parties, has
never overruled working-level recommendations. The USG
is undertaking a final diplomatic push o gain the
support of countries which are most influential in this
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intergovernmental organization.

2. Posts are requested to deliver the following letter
from the Secretary of State, the Secretary of Commerce,
and the U.S. Trade Representative, to the appropriate
ministerial-level contacts who are responsible for or may
influence host government's position in INTELBAT: the
Foreign Ministers, Ministers of Posts and
Telecommunications/Communications Ministers, Economic Or
Finance Ministers, and/or other Ministers as deemed
appropriate. (Posts should consider whether ministers
responsible for economic and competition policy in host
country may be more sympathetic to our pro-competition
positions). Letters should be delivered by Ambassador or
Charge, if available, using talking points provided
below. Signed originals of the letter will not/not
follow. Background information is also provided for
embassy information, see paras 3-7.

3. Begin Text:

United States of America

Secretary of State
Secretary of Commerce
United States Trade Representative
Attorney General of the United States

Washington

Dear Minister:

Thirty-four years ago, The United States called for the
creation of the International Telecommunications
Satellite Organization (INTELSAT) to share communications
satellite technology for the benefit of all the peoples
of the world. Today we are at a crossroads. In view of
the rapidly evolving telecommunications market landscape,
a multilateral Working Party of INTELSAT members is
scheduled to make detailed recommendations in December on
a restructuring plan for INTELSAT. The question is: will
the final plan enhance or reduce the benefits to the
users of this important communications technology?

In February, the United States made a specific proposal
for INTELSAT restructuring based on the creation by
INTELSAT of a fully-commercial affiliate company.
INTELSAT member governments had previously approved work
towards such an approach. Independent analysis of the
U.S. proposal by financial experts shows that it would
providé cash and equity benefits to INTELSAT'S current
investors (principally national “Signatories") and
strengthen the long-term outlook for INTELSAT. Moreover,
it would bring the benefits of increased competition to
users of satellite communications. Many elements of the
ST S T inemroorated in a oroposal submitted by 17
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African members in June that is the basis for the work
now underway.

Unfortunately, at a meeting this past September, the
Working Party participants, including those from your
country, rejected principles for restructuring that the
United States considers to be critical to enhancing the
benefits for satellite communications users. The United
States believes that, following its creation, the
affiliate company must be made fully independent of
INTELSAT and its Signatories. It must become a true and
effective competitive alternative for consumers of
telecommunications services. This ultimately means that
INTELSAT must have no direct investment, that INTELSAT's
investors must be collectively limited to no more than a
20 percent equity stake in the affiliate, and that any
limited commercial relationships between INTELSAT and the
new company must be open, transparent and on an
"arms—-length" basis. Otherwise, INTELSAT's Signatories,
which have a (diplomatically immune forum) in which to
transact business and which often control or directly
influence access to their national telecommunications
markets, will control not one, but two of only three
global satellite networks. Such an outcome would reduce
competition and hurt telecommunications users worldwide.

The United States will not support a restructuring plan
that fails to promote competition. Your government
should not support allowing the long-term opportunities
for lower prices, improved services and greater profits
to be sacrificed to short-sighted fears by Signatories
about relinquishing control. The Working Party is
potentially headed down a path that will thwart
competition and deny benefits to the very people INTELSAT
was created to serve. To protect these satellite
telecommunications service users, the United States will
consider the full array of options available to it in
order to prevent from going forward a restructuring plan
that does not embody principles to enhance competition.

I urge your government's support of the U.S. proposals
for a competitive outcome on this very important economic
issue.

End Text.

4. Because of consultant projections of a market share
decline for INTELSAT's core business, and a belief that
INTELSAT is ill-equipped to compete in expanding market
segments under its cumbersome treaty structure, INTELSAT
members are focusing on a restructuring approach that
would spin off its non-core business activities to a new
commercial affiliate. Consistent with this widely
accepted approach, the USG and Comsat Corp., the U.S.
Signatory to INTELSAT (INTELSAT's U.S. agent and
investor) jointly made a specific restructuring proposal
to meet the objectives of: (1) promoting magket
competition; (2) ensuring continuity of service for
existing customers; (3) strengthening INTELSAT's ability
to provide reliable service on a non-discriminatory basis

to all areas of the world; and (4) protecting ianvestor
PmFareoc e (Daf b))

@o06/009
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S From the USG perspective, the critical component of a
pro-competitive restructuring will be to ensure the
independence of the affiliate company ("INTELSAT New
Corporation” or “INC") from the INTELSAT
intergovernmental organization ("INTELSAT IGO"). This
will require that there be no direct investment in INC Dby
INTELSAT IGO, that there be a substantial level of
external investment (i.e., ownership by entities other
than Signatories or other INTELSAT investors), and that
ongoing contractual relationships between the two be of a
limited nature and transparent in character. The United
States will not support a result that fails to promote
competition.

6. The multilateral group tasked to examine the options
for restructuring, known as the INTELSAT 2000 Working
Party, decided at recent meetings to focus on a model
similar to the U.S. proposal, but with key details yet to
be resolved. Approaching the final scheduled Working
Party meetings, the international momentum is toward a
plan that does not include key pro-competition features
that the USG considers essential. Moreover, there are
potential questions regarding whether such a plan is
consistent wtih provisions of the INTELSAT agreements
(treaties). Aspects of the U.S. plan that have readily
identifiable financial benefits to INTELSAT's Signatories
have been embraced by most countries, but the parallel
competition ingredients have been ignored. (Some
countries, such as France and Italy, are still resisting
any significant restructuring.) Even traditional U.S.
allies on such issues, such as the British or
Australians, have not been supportive on the floor of the
multilateral meetings and seem to pay these issues only
lip service in the corridors. Reticence by our usual
allies appears to be related to views that we are being
unnecessarily progressive/dogmatic or self-serving of our
already strong telecommunications and satellite
jndustries. At the last Working Party meeting in
September, no country supported the U.S. call for
mandatory minimum levels of external investment.

7. Major issues in the restructuring negotiations will
be decided in the next several weeks during deliberations
of INTELSAT's Special Committee on Future Structure
(meeting 3-5 December; representation by Signatories) and
its restructuring Working Party (11l-13 December;
representation by governments (“Parties") and
Signatories). The Working Party's recommendations (which
may require an unplanned meeting in February to finalize
ijts recommendations) will be forwarded for action by
INTELSAT's Meeting of Signatories and Assembly of Parties
in April 1997.

8. Because the INTELSAT Assembly 1is unlikely to adjust
the Working Party recommendations and because the
Assembly 1s a one-country-one-vote environment in this
139-member organization, the Clinton Administration
believes that it is essential to make a major diplomatic
effort now to bring some key countries on-board to our
position. This cabinet-level letter for use with several
of the most influential countries 1s a critical component
of this effort.
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TALKING POINTS

—_ INTELSAT is at a critical point in its restructuring
debate. Significant decisions will have to be made in
the next several weeks.

—— The United States has made a proposal that
independent analysis by financial experts shows will
"lower prices to customers, improve the financial position
of Signatories and protect the ability of INTELSAT to
meet its global access mission. Many participants in the
INTELSAT debate have embraced the general approach of
this proposal.

—— The U.S. proposal would have INTELSAT create a
commercial affiliate, transfer roughly half of its
satellite assets (the part NOT used for core services) to
the -affiliate and then seek a level of outside investment
in the affiliate from entities other than Signatories and
other INTELSAT investors equal to eighty percent of its
capitalization.

—— This outside investment will promote the commercial
independence of the affiliate, thereby helping to give it
the character that will be necessary to compete
successfully in the increasingly competitive
jnternational satellite market.

—— If the U.S. proposal is implemented, customers will
benefit from the introduction of a healthy new market
participant; Signatories will benefit from the cash
infusion from outside investors; and INTELSAT will
benefit from a refocused mission on gore
telecommunications, where it has historic expertise, and
from an improved balance shest.

—— These benefits hinge, however, on commercial
independence. Expert analysis in the United States shows
that an eighty-percent level of outside investment is
necessary to realize such independence.

-~ We urge your support of the eighty-percent outside
investment level for the affiliate, and for limiting
other relationships between the two entities to ones that
are absolutely necessary. The relationships which are
maintained must be transparent and at "arms length".

__  Your country weighing-in to support these positions
during the 3-5 December "Special Committee” meeting (at
which typically only the Signatory would be in
attendance) and the 11-13 December "Working Party”
meeting (with both Signatory and Party participation)
will help lead us to the benefits discussed above.
Failure of these negotiations will mean lost benefits to
us all.

__ There is no more time to lose. Your swift action,
and your country’'s support at these December meetings
will prove crucial for the negotiations to reach a
successful conclusion.

N\
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It is a great honor to speak here today and to be part of a program that
includes so many of the current giants in the field of antitrust. All of us
commend the Planning Committee for putting together a stellar program. Cas
Hobbs, John Briggs, Eleanor Fox and Bob Pitofsky have done an absolutely
tremendous job. Let me take this occasion to say how delighted | am that
President Clinton has appointed Bob Pitofsky, the dean of the antitrust bar, to
head the FTC. All of us at the Division look forward eagerly to his
confirmation and swearing in, and to continuing a productive working
relationship with the FTC. We also welcome Commissioner Christine Varney
to the antitrust enforcement ranks. | understand that her shoulder is already
to the wheel and she is making a tremendous contribution in her first weeks
on the job.

My happiness at being here is tempered with sadness at the loss of Don
Turner. Don will long be remembered as a towering figure in the development
of antitrust theory. Just as important as his academic achievements was his
singular contribution to the Antitrust Division during his tenure as Assistant
Attorney General. As many of you know, he was one of the first to perceive
the importance of economic analysis to sound antitrust enforcement policy,
and he brought that then-innovative insight to the Division. He continually
strove to infuse antitrust enforcement with the best of contemporary economic
thought. In that respect, each of his successors as AAG has followed the trail
that he blazed.

We can perhaps measure the importance of his legacy by noting how far
along that trail we have traveled since he first started us on the journey. From
his years as AAG, when he hired one young economist to serve as his special
assistant, we now have come to the point of having a nationally known
economist as Deputy Assistant Attorney General for Economic Analysis. That
Deputy oversees three sections of the finest microeconomists in the country, a
cadre of fifty-five professionals who are involved at all stages of litigation and
policymaking. As the Division confronts the challenge of intelligently enforcing
the antitrust laws in the complex economy of the 21st Century, it is due in
large part to the insight and foresight of Don Turner that we are up to that
challenge.

The title of this conference is "Antitrust Policy in the 90s.” Although strictly
speaking what we are doing these days in the Division is policy in the 90s, !
would suggest that what we all need to think about -- and what we in the



Antitrust Division are focusing on -- is Antitrust Policy for the 21st Century.
The new century is rushing toward us and the rate of change occurring all
around us so staggers the imagination that we literally cannot describe it. The
result is what | call metaphorical exhaustion -- we have a telecommunications
revolution resulting in the construction of the information highway, which very
quickly became the information superhighway, followed with little hesitation by
countless spin-off metaphors -- road kill on the superhighway, the fast lane,
the slow lane, the passing lane, the off ramp, toll booths. More quickly than
these metaphors gain currency, they lose whatever descriptive power they
may have. Polls show that, not surprisingly, most Americans have only a
vague idea of what the information superhighway actually is.

Sometimes the metaphors get hopelessly confused and end up sounding
positively frightening. One prominent newspaper, which | will not name,
recently referred in an editorial to (and this is a direct quote) "a single wire
[that] becomes a highway over which a flood of . . . services will flow into
customers' homes."” | guess that means that some of us may have to learn to
dogpaddle in our living rooms. Before concluding the paragraph, the paper
predicted that "a market now ruled by sometimes lazy monopolists would be
turned into a competitive dogfight." Of course, a dogfight in the middle of a
highway is dangerous for drivers and for dogs, even without the added
problems of lazy rulers and floods.

| firmly believe that, amidst all of this change, dogfights and floods, the
fundamental organizing principle of our economy remains sound: Free and
open markets characterized by competition will stimulate innovation, promote
prosperity and contribute to the international success of the U.S. economy and
U.S. business. The central purpose of the antitrust laws, of course, is to
promote that principle by protecting the competitive process. In this sense,
vigorous, intelligent antitrust enforcement is as vital to the economic health of
our nation in the 21st Century as it has been for the 20th Century.

There are those who suggest that antitrust enforcement is obsolete -- of no
more relevance to the 21st Century economy than the rotary phone. Others
go even further and suggest that antitrust enforcement will disadvantage
American companies and will harm America's economic well-being. These
suggestions are fundamentally wrong. As the role of innovation in the
economy and the importance of international competitiveness grow, so does
the necessity for intelligent antitrust enforcement. Such enforcement



promotes an environment in which competitors spur each other to faster
innovation. Professor Michael Porter, in discussing his landmark study of
international competitiveness, explained several years ago that "[a]ll we have
learned about the innovation process suggests that a number of entities
pursuing different avenues, watching each other to try to learn from the other's
approach, is often the best structure. Diversity and multiple paths of
innovation yield the most rapid progress.” Intelligent antitrust enforcement in
the 21st century will protect and promote competitive diversity, and the
Antitrust Division and FTC will be here, on the job and on the beat.

To be sure, the dynamic economy implied by increasing globalization and
accelerating technological change challenges antitrust enforcers to appreciate
changing conditions in the marketplace. We must always be alert, for
example, that we do not confuse protecting the competitive process with
protecting a particular competitor. It is the nature of the competitive process
that some competitors will fail; we cannot and should not try to prevent that
outcome. What we must do -- what is critical to the nation's economic health
-- is ensure that firms with market power do not distort the competitive process
by imposing artificial restraints. What we strive for, in short, is fair competition
on the merits -- a system that historically has benefited consumers by
prodding competing firms to develop and deliver goods and services of the
highest quality, at the lowest cost and has benefited American companies by
preparing them to compete and succeed abroad.

As | have already suggested, the 21st Century economy will have at least
two characteristics of particular concern to antitrust enforcement -- continuing
globalization and the pervasive importance of intellectual property. In the past
year, the Division has undertaken policy initiatives and enforcement action in
both of these areas, which | would like briefly to discuss.

International Initiatives

As you know, one of my first steps as Assistant Attorney General was to
seek and obtain approval from Congress to appoint the Division's first Deputy
Assistant Attorney General for International Affairs. Establishing this position
was critical to putting international concerns at the top of the Division's
agenda. And | cannot imagine being more fortunate than to have Diane Wood
as the first international deputy. Diane is the single person most responsible
for the accomplishments that | am about to describe.



Last fall, we began to reexamine carefully the Guidelines on International
Operations that the Division issued in 1988. We concluded that,
substantively, those Guidelines no longer accurately reflected Division policy
in several important respects. For example, the 1992 Joint DOJ-FTC
Horizontal Merger Guidelines superseded the merger analysis in the 1988
Guidelines. Likewise, my rescission of the 1985 Vertical Restraints Guidelines
cast doubt on some portions of the 1988 Guidelines. Developments in the
case law -- most notably the Supreme Court's decision in Hartford Fire
Insurance -- suggested the need for reconsideration of other portions of the
1988 Guidelines.

In drafting new guidelines, we decided to limit their scope to issues unique
to international enforcement, such as comity and jurisdiction. Substantive
enforcement policies -- such as those regarding mergers and intellectual
property licensing -- are addressed, where appropriate, in separate guidelines
or other policy statements. The fundamental approach to those substantive
issues does not vary merely because a particular case has an international
aspect to it.

On October 19, after months of hard work by a task force of Division
attorneys and economists and a series of meetings and exchanges with the
FTC staff, we and the FTC published for public comment draft International
Guidelines. Let me underscore that these Guidelines represent the views of
both the Department of Justice and the FTC. Because our two agencies have
concurrent jurisdiction in most areas of international antitrust enforcement, the
joint nature of these Guidelines substantially enhances their utility to foreign
enforcement agencies, the bar and businesses. The joint publication of the
Guidelines says clearly that in international antitrust, the United States
antitrust authorities speak with one voice.

The draft Guidelines have as their foundation two principles. First, the
Department and the FTC will protect consumers by vigorously enforcing the
antitrust laws to the full extent of the jurisdiction conferred by Congress, while
remaining sensitive to the sovereignty concerns and the legal and economic
policies of foreign governments. Any other approach would amount to
providing a safe haven overseas for companies imposing restraints that hurt
American consumers or impede American exports. Second, we must develop
strong, cooperative enforcement relationships with foreign antitrust
enforcement officials, in order to improve our mutual ability to enforce the



competition policies of our respective nations. The experience of the past
year has demonstrated the importance of such cooperation. Cooperation
between countries -- each enforcing the law in their respective jurisdictions --
enhances the efficiency of our efforts, ensures for each nation the most
effective enforcement possible and promotes for consumers in the global
economy a freer market in goods and services.

Several recent cases illustrate the importance of cooperation with other
countries’ enforcement agencies. For example, we worked closely with
Directorate General IV -- DG-IV -- of the European Commission in negotiating
a settlement and consent decree in the Microsoft case. Without the
cooperation between our two agencies -- which allowed a complete,
consistent settlement of the charges against Microsoft -- the outcome would
not have been as quick and as efficient as it was. Our cooperation in sharing
materials, however, was possible only because Microsoft itself requested a
cooperative procedure and waived its rights to confidentiality under both U.S.
and European law. The result of that cooperation was an undertaking by
Microsoft with DG-IV and a proposed consent decree with the Department that
will ensure a level playing field to companies that seek to compete with
Microsoft in the market for personal computer operating systems.

In two other cases, cooperation with Canadian authorities pursuant to a
mutual legal assistance treaty between our countries was essential to the
Department's success in breaking up criminal price-fixing conspiracies that
were hurting consumers in both countries. In July, the Department announced
that it and the Canadian Bureau of Competition Policy -- after two years of
cooperative investigation -- had uncovered an international cartel that was
inflating prices in the $120 million thermal fax paper market. Each agency
prosecuted the cartel under its respective law, with the U.S. prosecution
resulting in guilty pleas and some $8 million in fines. Similarly, the assistance
of Canadian authorities was instrumental in gathering the evidence used to
charge three corporations and seven executives with conspiring to drive up
the price of plastic dinnerware products, a $100 million market. To date, two
corporate defendants have agreed to pay a total of $8.36 million in fines, and
we expect additional fines and possible jail sentences as the prosecution
continues.

Without the invaluable cooperation of the Canadian Bureau of Competition
Policy and other Canadian agencies, the Department would not have been



able to prosecute these illegal conspiracies effectively, because crucial
evidence was located in Canada and beyond our investigative reach.
Similarly, in the fax paper case, important and confidential evidence in the
hands of the Department was vital to the Canadians' case. As these
examples demonstrate, international cooperation in antitrust enforcement is a
win-win situation: By promoting each country's antitrust enforcement efforts, it
benefits each country's consumers. International price-fixing conspiracies hurt
American consumers in the same way as domestic conspiracies, but they
obviously pose special challenges to enforcement authorities. Often, only
cooperation with authorities in other countries makes prosecution in the United
States possible, and the absence of such cooperation may effectively offer a
license to pick the pockets of American consumers.

Our determination not to allow these pickpockets to enjoy a safe haven
outside our borders made it a priority for us to seek legislative authority to
facilitate the exchange of critical information with foreign antitrust enforcement
agencies. We therefore worked with members of Congress in both parties,
the bar and the business community to draft the International Antitrust
Enforcement Assistance Act of 1994 -- the International Cooperation Act.
Attorney General Reno enthusiastically supported our proposal; it also
received the unqualified support of a bipartisan coalition of lawmakers. In the
House, the legislation was sponsored by Congressman Brooks, Chairman of
the Judiciary Committee, and Congressman Fish, the Committee's ranking
Republican. In the Senate, the bill was sponsored by Senators Metzenbaum
and Thurmond, with co-sponsorship by Senators Biden, Kennedy, Leahy,
Simon, Hatch, Simpson, Grassley and Specter. In the legal community, the
bill enjoyed the strong and active support of former Assistant Attorney General
Jim Rill, former Acting Assistant Attorney General Charles James, as well as
Alan Silberman and many others in the Antitrust and International Law
Sections. A number of major United States corporations -- including American
Airlines, Apple Computer, Bethlehem Steel, Chrysler, Inland Steel, USX,
Viacom and Xerox -- also supported the legislation. In large part due to this
broad-based and completely bipartisan support, Congress passed the bill
unanimously -- 435 to 0 in the House and 100 to 0 in the Senate -- ten weeks
after it was first introduced, possibly a record for antitrust legislation.

President Clinton signed it into law two weeks ago.
The Act is modelled after legislation enacted in 1988 and 1990 to help the



Securities and Exchange Commission obtain evidence abroad. It authorizes
the Department and the FTC to negotiate with foreign antitrust agencies
written reciprocal assistance agreements, which will be subject to public notice
and comment in the United States. These agreements will enable the
Department and the FTC to obtain evidence already in the files of foreign
antitrust enforcement agencies or in the possession of persons in their
territory by permitting the U.S. agencies to offer reciprocal assistance to
foreign antitrust investigators.

Specifically, the Act permits the Department and the FTC to exchange
otherwise confidential investigative information with foreign antitrust
authorities, provided that the exchange is in the public interest of the United
States and that we have determined that the foreign agency will provide
appropriate confidentiality requirements and other specified safeguards. In
addition, the Act authorizes the Department and the FTC to obtain information
from firms or individuals in the U.S. on behalf of foreign antitrust authorities,
either by using their civil investigative powers or, in the case of the DOJ, by
going to court and seeking an order compelling the production of evidence.

We have taken large strides in the past decade toward more antitrust
cooperation with other countries through a series of bilateral agreements. But
it is evident that greater convergence in antitrust enforcement requires
continued progress in the areas of mutual assistance and procedural
reciprocity, progress that the International Cooperation Act will promote. To
that end, we already have begun to work actively with a number of countries
on negotiating mutual assistance agreements.

Intellectual Property Initiatives

A second major area that will define antitrust policy in the 21st Century is
the interaction between antitrust enforcement and intellectual property rights.
No one can gainsay the pervasive importance of intellectual property to the
21st Century economy. Whether one looks to the things we buy or the way
we pay our bills, to where we work or how we play, to how we travel or how
we communicate across the globe without leaving our desks -- "high
technology" is transforming our lives. And the building blocks of this
technology are intellectual property.

When | first took office as Assistant Attorney General, many experienced
practitioners -- many of you in this room, in fact -- suggested that the



relationship between the antitrust laws and the intellectual property laws is so
important to our national well-being that the Antitrust Division should provide
the business community with clearer guidance on that relationship and should
devote more of its resources to intellectual property issues. After careful
consideration, | agreed that our economic future demanded as much. To
develop intelligent antitrust policy in the intellectual property area -- that is, a
policy that protects the competitive process and provides guidance and
certainty to the business community -- we formed a Division Task Force
chaired by Deputy Assistant Attorney General Rich Gilbert. As you no doubt
know, the fruits of the Task Force's labor were draft Guidelines for the
Acquisition and Licensing of Intellectual Property, which we published for
public comment in August. We are now reviewing the comments that we
received and expect to publish the Guidelines in final form before too long.

| can safely say, however, that the foundation of those Guidelines will not
change, and that foundation is that antitrust enforcement and the protection of
intellectual property rights are complementary means to a common end --
creating an environment that promotes the innovation necessary for economic
success in an era characterized by rapid technological change. Intellectual
property rights contribute to such an environment by assuring innovators that
they can appropriate the value of their innovations once those innovations are
introduced. Intellectual property protection adds, in Lincoln's words, "the fuel
of interest to the fire of genius."

Similarly, effective antitrust enforcement assures the innovator that he will
not be unfairly excluded from the market. By prohibiting private restraints that
impede entry or mute rivalry, antitrust enforcement creates the conditions in
which entrepreneurial initiative can flourish and in which opportunities for
bringing innovations to market can continue to be exploited by the multitude of
private actors in this most free of market economies. The task of antitrust
enforcement is not to pick winners, but to make sure that private restraints do
not narrow the potential sources of innovation. By promoting an economic
climate that rewards efficient sources of innovation, be they small or large,
antitrust enforcement preserves the fundamental values of freedom and
opportunity that are and always have been central to American economic
success.

The Division long ago, and correctly, left behind the idea that antitrust and

intellectual property protection are of necessity at loggerheads with each



other. Both policies seek to promote the well-being of consumers by spurring
efficiency, innovation and investment. | believe that our Intellectual Property
Guidelines, when released in final form, will provide increased understanding
and clarity as to how the two policies interrelate in achieving that common
goal.

| mentioned earlier our view that commercial rivalry is the best spur to
innovation. That is not to denigrate the role of research and development joint
ventures in facilitating both innovation and the transference of innovation to
the marketplace. We certainly recognize that often there are efficiencies that
can best -- or only -- be exploited by research joint ventures. Moreover, in
many cases the rivalry that spurs innovation may be between individual firms
and joint ventures or, where significant economies of scale and risk exist,
between different joint ventures. The National Cooperative Research and
Production Act reflects a congressional judgment that consumer welfare is
enhanced by dispelling unwarranted antitrust concerns about joint R&D
activities. In fact, we have never instituted antitrust enforcement action
against a joint venture filed under the NCRPA. Moreover, we continue to
review notification filings under the NCRPA in a manner that recognizes the
potential competitive benefits of joint R&D activities. In that respect, our
policies are the same as those of our predecessors.

Quite simply, nothing in the Intellectual Property Guidelines or our
enthusiasm for rivalry and the competitive process as the best spurs for
innovation should be taken as evidence of a "new hostility" toward R&D joint
ventures. In every joint venture case, as in intellectual property licensing in
general, our focus is on the competitive effects of the particular arrangement.
The vast majority of both joint R&D ventures and intellectual property licensing
arrangements are procompetitive and do not present antitrust concerns. In
order to ensure that our evaluation of intellectual property licensing
arrangements is appropriately sophisticated, we have added five lawyers with
a background in intellectual property and intend to hire more.

The Interaction of Globalization and Technological Change

The significance of globalization and intellectual property to antitrust
enforcement is already evident. | mentioned the Microsoft case, an
intellectual property licensing case the resolution of which was speeded by
close cooperation between the Division and DG-IV. Similarly, the Division



received invaluable assistance from foreign authorities in investigating two
mergers with significant technological aspects. We worked with the U.K.
antitrust authorities on the investigation that concluded in a complaint and
consent decree arising out of the partial acquisition and joint venture between
British Telecommunications, Plc., and MCI Communications Corp. The terms
of the consent decree resolved the Division's concerns that the transaction
could harm competition in the market for telecommunications services
between the U.S. and the U.K. and in the market for global
telecommunications services generally.

We also received invaluable assistance from our sister enforcement
agency in Germany in our investigation of and ultimate challenge to the
proposed acquisition of General Motor's Allison Transmission Division by ZF
Friedrichshafen, a German firm. The merger was investigated by the German
Cartel Office as well. This merger presented the first in which the Division
alleged concerns over the effects of the proposed transaction on competition
in an innovation market and signals the Division's commitment to protect
competition in research and development, which is vitally important in the
global, high-tech marketplace.

A major enforcement action involving intellectual property that had
international implications was the case against Pilkington. We challenged that
British company's use of unreasonably restrictive intellectual property
licensing arrangements to prevent U.S. companies from competing
internationally for the construction of glass manufacturing plants. The
proposed consent decree will prohibit Pilkington from improperly using its
intellectual property rights and would allow U.S. firms to compete for over 50
glass plants that are expected to be built around the world. We estimate that
this could result in an increase in U.S. export revenues of anywhere from $150
million to $1.25 billion over the next six years.

These enforcement actions represent the type of cases that more and
more will occupy the enforcement attention of the Division and of the FTC.
Antitrust policy for the 21st Century must cope with the challenges that
accompany a global, high-tech economy. The new International Guidelines,
the International Cooperation Act, the new Intellectual Property Guidelines,
and our experience in investigating and successfully resolving these important
cases, are important first steps toward meeting those challenges. | am
immensely proud of these steps. | have tremendous faith that when the 21st



Century officially arrives, just a little over five years from now, it will be nothing
new to the professional women and men of the Antitrust Division.
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Memorandum To:  Janet Reno, Attorney General
Jamie S. Gorelick, Deputy Attorney General
William Bryson, Acting Associate Attorney General

FROM: Anne K. Bingaman, Assistant Attorney General, Antitrust Division A (7/ el
Robert E. Litan, Deputy Assistant Attorney General /, <.

SUBIJECT: Antitrust Division Investigation Of The
ABA’s Law School Accreditation Activities

We opened an investigation of the law school accreditation practices of the ABA’s
Section of Legal Education and Admissions to the Bar in February. This followed a
complaint to- us by the Massachusetts School of Law (MSL) which was denied accreditation
last year. MSL has been offering for the past several years an innovative and less expensive
legal education for students from modest backgrounds who have wanted to launch a second
career, helping ordinary people with ordinary legal problems. Among other things, MSL is
able to do this by using practitioners as teachers, computer technology in licu of libraries,
and so forth -- all at a pricc to students well below the $60,000 or more that students have
to spend at many other schools.

The ABA has nevertheless denied accreditation to MSL for not meeting a series of
its requirements relating to faculty salarics and devotion to research (rather than practice),
faculty-student ratios, library facilitics, and the like. As we note below, ABA accreditation is
necessary in most states if graduates from the school arc to be eligible to join the bar. MSL
has responded to the ABA’s denial of accreditation by suing the ABA and others, alleging
antitrust violations. We have attached a May 18 Wall Street Journal article that is very
sympathetic with MSL.

Following the complaint, the staff -- led by Bruce Pearson (who was the lead trial
attorney in the "MIT" or "colleges" antitrust litigation) -- intcrviewed about a dozen law
school deans and university presidents. These interviews substantially confirmed some of
MSL’s allegations that certain of thc ABA’s accreditation practices had the effect of fixing
faculty and administrator salarics and raising law school costs unnccessarily. The National
Law Journal had carlier published a lengthy and gencrally critical article about the Section
of Legal Education and its consultant, James P. Whitc.



In addition, we recently received a facsimile of an April 28 letter from 14 law school
deans that is extremely critical of the ABA accreditation practices, complaining that they are
an obstacle to competition among law schools, restrain innovation, and add unnecessary
costs. We have attached a copy of the fax (we apologize for its relatively poor quality) and
press articles describing this unusual letter. We suspect that the staff’s interviews with
certain of the deans who wrote this letter prompted the letter itself.

The staff requested authorization to serve the ABA with a Civil Investigative
Demand and it was approved and issued on May 19. Last week, we met with the staff and
suggested that it approach the ABA to achieve an early resolution of this investigation,
possibly through a consent decree. The staff relayed this to the ABA’s counsel. Yesterday,
during negotiations over compliance with the Civil Investigative Demand; the ABA’s
counsel stated that it had "tremendous reservations" regarding a consent decree but would
discuss with the client "memorializing" a public agreement to eliminate or modify some of
the ABA’s standards. The ABA is already in the process of altering the accreditation
standard that appears to fix salaries.

In the wake of this most recent discussion with the ABA’s counsel, we have not yet
decided whether we want to ask the ABA to come in for a meeting with the two of us.
Since you have expressed an interest in this matter, we would like to meet with all three of
you (or a lesser combination if you so decide) to discuss this matter and what next steps
should be taken.

A more detailed discussion of the background of this investigation follows.

Background

The ABA has accredited law schools for many years and its current power is derived
from two sources. In 42 states, a candidate for the bar must have graduated from an ABA-
accredited school. The ABA is also the only law school accrediting agency recognized by
the Department of Education. Consequently, federally-subsidized student aid can only be
awarded to students attending ABA-approved law schools.

The ABA accrediting program is within the jurisdiction of its Section of Legal
Education and Admissions to the Bar. The Section’s Consultant, James P. White, has
administered the ABA’s accrediting program since 1973. White is associated with the
Indiana University Law School. We are investigating whether, in some ways, the ABA has
operated as a guild for full-time law school faculty, administrators, and professional library
staff. We are looking at the following ABA practices:

1 Salaries - The ABA requires law schools to compensate faculty at a level
comparable with that paid faculty of peer schools. Salaries below the national
median may not comply with the standard. Salarics that rank at the bottom of



national surveys arc presumed to be non-compliant. Thesc rules apply even
wherc salary levcls arc statutorily imposed.

The ABA conducts annual surveys of faculty, administrator, and librarian
salaries. ABA evaluators have used the surveys to pressurc universities to
raise salaries during the accreditation process. The ABA apparently requires
that clinical teaching staff be paid at the same levels as other faculty, even
though clinical teachers are readily available at different salary levels.

Student:faculty ratios - The ABA requires law schools to maintain
student:faculty ratios under 30:1. The ABA refuses to include part-time
faculty, administrators who also teach, adjuncts, emeritus professors who
teach, and visiting professors in calculating student:faculty ratios. When
calculating the student:faculty ratios, the ABA counts three part-time students
as the equivalent of two full-time students. It does not make similar
adjustments for faculty. The accreditation process does not appear to take
into account actual class size or actual student-faculty contact. For example,
the ABA found Massachusetts School of Law’s student:faculty ratio to be
105:1, even though no single class has as many as 105 students. -

Teaching loads, sabbaticals, research requirements - The ABA has mandated
- an eight-hour per term maximum teaching load and mandates time for
research and sabbaticals. While many law schools, particularly the most
prestigious ones, now have even lighter teaching loads than the ABA
requirement, average teaching loads have been reduced greatly since 1973.

The ABA requires that first-year courses be taught only by "full-time" faculty.
This seems arbitrary.

The ABA imposes library staffing, salary, and hard- bound volume
requirements that fail to consider the development of electronic legal research.

The ABA prohibits law schools from offering bar review courses for credit,
whether or not the law school’s credit requirements exceed ABA minimum
requirements. Paul Carrington, the former law school dean at Duke, has
written that this standard is "indefensible" because it requires substantial
spending by law school graduates to attend bar review courses taught by
"moonlighting law faculty who are generously compensated."

The ABA prohibits law schools from giving credit for courses taken at law
schools not approved by the ABA.




8. The ABA also requires law schools to requirc applicants to take the LSAT or
some suitable other aptitude test. All ABA-approved law schools require the
LSAT. This mandate, however, seems to be consistent with the DOE’s
requirement that accrediting agencies must require schools to use some type
of aptitude test that will show whether or not the student is capable of
successfully completing the school’s program.

The ABA has indicated it will delete the faculty salary standard. Perhaps more
troubling is the ABA’s collection and dissemination of faculty salary data. We already have
some evidence in the short time we have been investigation this matter suggesting that the
ABA’s use of salary data has increased faculty salaries.

The ABA’s standards on student:faculty ratios, teaching loads, sabbaticals, and
research requirements appear to be "featherbedding”. Each standard, to some degree, results
in the hiring of more full-time faculty (at artificially high salaries) than might be hired in a
free market. Ultimately, these increased costs are passed on to the law student- consumer.
The ABA claims that these standards, particularly the student:faculty standard, are directly
related to the quality of a legal education and are, therefore, legitimate subjects for
accreditation.

It is likely that if we brought suit the ABA would also defend itself by claiming that
its requirements are "state action", and thereby immune from antitrust challenge. Under
applicable case law, the state action defense requires clear evidence that states have acted in
a manner to displace competition with regulation and are "actively supervising" the
regulators (or, in this case, the accrediting body, the ABA). In fact, however, in this case so
far we have found little or no evidence that the judicial branches in the states are engaged in
the degree of active supervision of the ABA that would satisfy the second part of this test.
To the contrary, the ABA appears to be acting without any supervision. We have a
document request outstanding to the ABA that should clarify the facts on this question.

Attachments
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The Little Law Schoo] That Could

ANDOVER, Mass.—The grand pooh- With their untraditiona] backgrounds, jt'g hard to know how they will turn oy, thinks this is a terriple way to go. “'In most
bahs of the American Bar Association can many of the students were rejected by  But MS, has certainly made astrongcase. Jaw schools you have professors who know
be forgiven for thinking that they're under  other law schools, ‘They found it not only  Many of the ABA standards that MSL has nothing about practice and who are inter-
siege. They are, Agroupof14 prominent law possible to get admitted to MSL—which violated don’t soung like they have a whole  ested solely in legal writing,” he says, sit-
school deans—including the chiefs of Har- doesn’t use such traditional barometers as  lot to do with upholding standards of qual- - ting in his cluttered office,
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ated foods.
industry become
he necessity for
3 that truly serve
mes even greater,
/ this role depend
ich as individuals
eir operating ex-
itions were forced
€ would like, the
eed suffer,

B. MounTcasTLE

dustry was seeking | vard angd Stanford—last month fired a  the LSAT—but also easjer to afford: Tu- ity. James Halverson, a member of the Prestigious institutjons like Harvard
roducts so as to be broadside at the ABA's process for aceredit- ition is $9,000 a year, 609 of the median for ABA Board of Governors, disputes the have justified this approach by saying, in
rradiated. We won- inglawschools,arguingthatitis“overlyin- private law schools in the state. : charge but otherwise refuses to comment essence, that they're teaching “larvay
2y? Furthermore, trusive, inflexible, [and]concernedwithde- The curriculum js also a far cry from  op “‘pending litigation,” Blackstones' (1o borrow H.L,. Mencken's
18 of internationa] tails not relevant to school quality (perhaps Harvard. There areno “law and femjnjsmy One such questionable standarq jg that  phrase) how to “‘think" like lawyers. But
nned the sale of or €ven at odds with maintaining quality).”  or “‘critical legal Studies” classes here, In-  Jaw

schools may not offer for-credit bar re-  Mr. Velve] Says thisis an “outrageous’ ar-

— gument. "It assumes that people who learn

practical skills don't learn to think like
lawyers. That's wrong,"

Right or wrong, Mr. Velvel has g point.

It'shardtosee Why MSL should not be given

a chance to try its approach. The Harvard

or Yale mode] isn't for everyone. There

. should be balance in the profession. The

ABA’s accreditation committee doesn't spe

it this way, however, According to critjes

such as those at MSL, the bar association

stead, students learnsuch practicalskills as

drawing up a will, negotiating a contract

_Rule Of Law and writing a brief, The courses are rigor-
0us and a quarter of the Students drop out,

By Max Boot MSL has won a thumbs-up from some

ix-year-old Massq.
A chusetts School of
Law is run more like a
business than a trad;.
tzanallaw school .... It
hasn’t received the

ABA’s seal of approval,

That only adds momentum to the efforts of The bottom line, of course, is how many
the upstart Massachusetts School of Law to Students pass the bar €xam. According to
topple the whole edifice of American legal  the Massachusetts Lawyers Weekly, MSL
education built by the ABA since the 1920s. graduates had a 65% Pass rate on the state
Housed in an office park here, a half bar exam last year. That'’s slightly lower
hour north of Boston, Six-year-old MSL is than the average and way below Harvard’s thekind of lawyers people love to hate — jar-
run more like a business than a traditiona) 95%. But it’s pretty good for such g New  view courses; another is that they must yse gon-spewing, brief—writing automatons dj-
law school. Its employees, full-time profes-  school. The other unaccredited law school  the LSAT as an entrance test, MSL argues  vorced from the human face of the law.

¥*
“It [ irradiation]

and insect pests, Sors included, are expected to put in fu]) in the state, Southern New England, had a that both guidelines amount to a subsidy, This imbalance has produced grum-
life and SPares | days and work year-round. The starting  pass rate of just 38.2%, worth millions of dollars 5 year, to the com- blings even within the profession. Evep pe-
f food-borne dis- salary for Professors—$37,000—is Jow by Unfortunately, Mgy, Students don't  panjes that run the for-profit ‘har review  fore the critica letter from the 14 3w

hing of this sort
ent E. coli out-
rants in Wash-
at least[?) one

law school standards, but professors can  haye the option of taking other states’ bar courses and the nonprofit LSAT. Lawrence school deans, the ABA's rank and fije had
€arn rapid increases based on merit, not éxams—even that of neighboring New Velvel, dean of MSL, says it’s not 3 coinci-  endorsed a resolution at thejy winter meet-
" Seniority. By Squeezing productivity and Hampshire. While MSL has been accred-  dence that many people involved in both  ing calling on law schools to put more em-
controlling costs, MSL has managed to jteqd by the state of Massachusetts, it enterprises have sat on the ABA accredita- Phasize on “skij|s" trainin

d the food been turn from a first-year deficit of $18,000 into hasn’t received the ABA's seal of approva), tion committee. The ABA denies a conflict. That doesn’t hej P MSL directly, how-
ning would not an estimated $1.4 milljon operating surplus  Anpg most states won't Jet Students take the MSL also objects to ABA Standards on  evyer, At the same meeting, the members
fit had, one in- this year. All of the money goes into an en- bar exam—|et alone practice—unless they faculty. The ABA requires full-time faculty  refuseq tooverturn the decision by the Sec-
ional food irra- dowment fund for the honprofit school. graduate from ap ABA-accredited school. at accredited Jaw schools to teach no more  tion on Legal Education and Admissions
)ection is inad- The differences don’t stop there, The MSL's reaction to the ABA rejection  than an eight to 10 hours g week, and no  not ¢ accredit the law schoo|. That was

will prevail in majority of MSL'’s faculty are Practicing  has beep typically unorthodox. First, the more than nine months 3 year. They must hardly Surprising, since the rank and file

lawyers light on traditional academjic Cre-  law school sueq the ABA, alleging that the also be granted sabbaticals with pay. The are traditionally reluctant to overryje any
dentials but heavy on real-world experi-  bar association is g “‘cartel” in violation of faculty-studentratio must be less than 30 to of their Ccommittees. Byt given the ap-
ence. Most of the 800 students aren’tyoung  the Sherman Act, Then MSL asked the Ed-- 1. Angd faculty salaries must be “compara- trust suit and the federal in vestigation,
hotshots headed for “The Firm” byt older, ucation Department tq revoke the ABA's  ple” with those at neighboring law schools.  the vote may be the last hurrah for the dj-

messing with
ny food alone,
n bed with the

" about Food & working-class folks who want tohang up a federal accreditation powers, Now the Jus- Mr. Velvel, a rumpled teddy bear of 5 nosaurs of the accreditation section.
credit irradia- shingle on Main Street, A BTOUp of a dozen tjce Department has launched its own an- man who founded MSL, says the basic —_—

anyone. Students I met includeq a nun, a former titrust investigation. problem is that the ABA is trying to impose Mr. Boot is an assistant features ediroy
‘routinely btl]ly Air Force officer and a probation officer. All of the cases are in full swing, ang a “research model" o all universities, He o the Journai’s editorial page.

for a month”

-
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LAW SCHOOLS

By Ken Myers
Citing Costs, 14 Deans Protest
ABA's Accreditation Procedure

FTER YEARS OF almost unchal-
lenged authority, the ABA's Sec-
Lion of Legal Education and
Admissions to the Bar, which is
the arm of the ABA that is in
charge of accrediting law schools, is on
the verge of some major changes.

Two letters sent to the law school
community in April, one by a group of
deans {rom prominent law schools and
the other by an ABA official. are calling
for change in the way the ABA deals with
law schools.

The first was signed by deans of 14"«

law schools, Including Harvard Law
School, Stanford Law School, the Univer-
sity of Chicago Law School, Northwestern
Unlversity School of Law, Cornell Law

" School, the University of Virginia School-

of Law and the University of Texas School:
of Law, and was sent April 28 to deans of -~
the 176 ABA-approved law schools and
other legal education o(fclals.

That letter asks the
other deans for help
changing the ABA's
accreditation process,
calling it “overly intru-
sive, inflexible, con-
cerned with details not
relevant to school qual-
ity (perhaps even at
odds with school quall-
ty) and terribly costly in
administrative time as
well as actual dollar
costs to schools.”

The letter says that
at a time when law -
schools face more com-
petition and declining
applicant pools, and
thus should be finding
ways to differentiate
themselves, the ABA
accreditation process
forces all schools to be
alike. And the cost of
going  through the
process has become
steep, the deans say. The letter asks
deans to attend a meeting at the next
Association of American Law Schools
convention in January in New Orleans,
and another meeting at the ABA midwin-
ter meeting the next month in Miami.

The signatories are Deans Robert C.
Clark of Harvard, David P. Currie of
Chicago. Robert W. Bennett of North-
western, Paul Brest of Stanford, Robert
E. Scott of Virginia, Mark G. Yudof of
Texas, Russell K. O$good of Cormell,
Ronald A. Cass of Boston University
School of Law, Henry G. Manne of George
Mason University School of Law, Robert
L Misner of Willamette University Col-
lege of Law, Harvey S. Perlman of the
University of Nebraska College of Law,
Scott H. Bice of the University of South-
ern California Law Center, John J. Costo-
nis of Vanderbilt University School of
Law and Colin S. Diver of the University
of Pennsylvania Law School.

Six days before the their letter went
out. another also was sent to all 176
deans. It was signed by Robert A. Stein.
chairman of the ABA's Section of Legal
Education and dean at the University of
Minnesota Law School.

[n it, Dean Stein announced the forma-
tion of a special ABA committee to study
the accreditation process. That commit-
tee. which will be comprised of deans.
state high court judges. members of the
ABA House of Delegates and one public
member. will be appointed this summer.

The two letters constitute the latest
volleys in an ongoing debate on the
future of legal education. The deans’ let-
ter echoes many of the charges leveled at

Referm: Dean Ronald A. Cass
says the goal is to change an
unwieldy process.

the ABA by Massachusetts School of Law,
which last year filed an antitrust suit
against the nationwide bar group. ABA
officials and deans deny that their letters
have anything to do with the MSL suit,
but MSL nonetheless sent copies of the:
deans’ letter to members of the news-
media along with a press releass touting
the deans’ displeasure with the ABA.

Several of the deans who signed the.
letter say it was born of (rustration.

“It grew out of conversations deu}s_‘
have been having for several years,” says
BU's Dean Cass. “All of us are upset:
about the way the ABA accreditation

. process goes.”

As an example, DennClsssaysthuté%
a new program to win approval, a schoolt

-must pay the ABA $6,000 plus the costof. " *

evaluation. When BU wanted to

its study abroad to three-new

locations, it cost $18.000 to apply. plus

the cost ol sending site evaluators over-
seas. Dean Cass thinks

of time, energy

money is spent spinning
wheels to no particular,
effect in the accreditat

tion process.” -
Northwestern's

site evaluation as an
example. Every seven
years. each school:
undergoes an on-site
evaluation by a team of}.
ive or six inspector

UN URIVERSITY

vant information that
the school’s stafl has to.
spend time digging up
or that the ABA already
has in another form, he says. ?

The goal of getting deans together is
not to eliminate the ABA (rom the-
accreditation process. Dean Cass says.
but merely to reform what has become
an unwieldy process. He says that since
sending the letter, he has heard from-
about 40 other deans, all of whom have-
expressed support for chancing the
process.

James P. White, the ABA's consultant
on legal education, dismisses the deans’
complaint that schools are forced to be
all alike. .

“If you tell me that Harvard. City Uni-
versity of New York (School of Law at
Queens Collegel and George Mason are
the same schools, then 1 will sell you the
Brooklyn Bridge.” Mr. White says.

He notes that the Standards Review
Committee of the Section of Legal Educa-
tion is just completing a thorough look at
accreditation standards and will recom-
mend some changes. He says, however,
that regulations just promulgated by the
U.S. Department of Education. which
grants the ABA the authority to accredit
schools. will require even more of the
type of detailed information that the
deans complain about, especially con-
cerning admissions and placement.

Mr. White also wishes more of the
deans from major law schools would par-
ticipate in  the ABAs rule-making
process. ~| regret the fact that unlike
some years ago. (there are| some deans
of nauonally recogrized law schools ['ve
never seen at a deans’ meeting or an ABA
meeting.” he says. “So I'm not sure how
much they know about the process.” M

Bennett. who gives thet -
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\fter 31 vears an the job. the ’
“public voice of Yeshiva !
University™ iy stepping down—

but not before receiving a

doctorate.

Sam Hartstemn. director of public
relations. will retre this month from
the position he created and held for
hall a century . He w.y irded an
honoriury degree st we

UMy greatest achievement is o
hiave survived in the husiness this
lone. ™" Mr. Hartsten savs. Yeshia
tals believe his tenure §i the
university is the longest ot any
college public-relations director.

Mr. Hartstein graduated from
Yeshivi when it was 4 bovs’ high
sehool. He went on to carn his
undergraduate degree from Yeshiva
College. He watched the college's
transtormation into o university.

In awarding the degree. Norman
Lamm. Yeshiva's president. called
him the public voice o the
university. Mr. Lamm said Mr.
Hurtstein had “contributed
immeasurably 1o the reputation of
Yeshiva as the university of the
Jewish people in Amernica.”

Yeshiva's reputation for
providing information to the mediais
another matter. Over the years, it
has staunchly refused to provide
vertan details about the president’s
salary or about law suits against the
university,

Mr. Hartstein makes no
apologies. He says public relations is
no longer just a one-man Jjob: it
involves layers of bureaucracy. He
also thinks the news media are o
noses about private matters. A sk
Bill Clinton.™ he adds.

Vassar College, embarrassed
after a federal judge ruled it had
discriminated against a female
biologist because she was
married and a mother, has
vowed to appeal.

U.S. District Court Judge
Constance Baker Motley last month
found that Vassar had been euilty of
age and sex discrimination against
Cynthia J. Fisher. She sued after
being denied tenure in 1985,

Vassar was a women's college
until 1969, when it began admitting
men. In a statement. Frances D.
Fergusson. president off Vassar, said:
“The Vassar community has
reacted with great astonishment and
distress to Judge Motley”s decision.
for it paints a picture of the College
that we helieve to be profoundly
distorted and inuccurate. ™

The president’s stutement also
said the ruling represented a “major
depurture™ from the histone
reluctance of courts to intervene in
tenure cases. "' To the best of our
knowledge.™ she said. “'no judge has
ever made such definitive
pronouncements on etther a
plainuffs qualifications for renure
or the worthiness of other members
of a plainutT s department for
promotion.™”

Judge Motley found that Ms.
Fisher’s scholurship record was fur
superior to that of three men in the
depurtment who received tenure at
about the same time as her
application,

Personal & Professional

Rebellion Bres
N Teght-Knit World

of Law Accreditation

4 law-school deans demand changes
can Bar Association standards

in Ameri

By Courtney Leatherman

AW-SCHOOL DEANS have grumbled for
years about the 'uccrcdiu'ng stan-
dards set by the American Bar As-

sociation. But until a litde law school in
Massachusetts mounted a major campaign
aguinst the ABA. most deans never translat-
ed that muttering into bold action.

This spring they Jid. The deans of 14 [aw
schools sent a letter 1o their counterparts
atthe other 162 ABa-accredited institutions
cniucizing the standards as “overly intru-
sive. inflexible. und concerned with details
not relevant to school quality.” The letter
called for meetings in January and Febru-
ary to discuss changing the accreditation
rules. Signers ranged from the deans at
Boston. Harvard. and Stanford Universi-
ties to the Universities of Nebraska. Tex-
as. and Virginia.

‘SIGNIFICANT STIMULUS’

The letter. they said. was not motivated
by the challenges raised by the Massachu-
>¢lls School of Law at Andover. But all
were familiar with the schools actions and
many of their complaints about the ABA
mirror those of the school.

“l wouldn’t deny that the Massachu-
setts School of Law has been a significant
stimulus for discussion.”™ says Robert A.
Stein. dean of the University of Minneso-
@’s law school. who is serving a one-year
term as president of the aga's accrediting
division. He sent out a letter on behalf of
the uccrediting division calling for a review
of the standards even before his colleagues
did.

The dean of the Massuchusetts school
clearly believes that his nstitution made
the move that opened the floodgates of
cnticism against the vsa. I think the
question you have to ask 1s to what extent
wus there a dike there that someone had to
breach before others were willing to screw
up their courage and proceed ahead. " says
the dean. Lawrence R. Velvel.

In November the Massuchusetrs Schaool
of Law filed u $90-million federal lawsuit
Heainst the bar association after it denied
the school accreditation (The Chronicle,
December 1). The suit claimed that the
ABa’s accrediting arm violated antitrust
law . The U.S. Justice Department. mean-
while. has begun an investigation. The

Fax (607) 255-8942

school has also asked the U.S. Education
Department to withdraw its recognition of
the aBa as an accreditor. Loss of that rec-
ognition would strip the bar association of
some of its clout. The suit. the investiga-
tion. and the complaint are pending.

ELIGIBILITY FOR BAR EXAMS

ABA accreditation carries a lot of weight,
because most states limit eligibility tor the
bar exam to graduates of ABA-upproved
schools.

In 1989. the ABa won 4 cuse mnvolving a
similar antitrust claim. The association has
refused to comment on the current suit,
Says Mr. Stein: **We don't believe the ac-
creditation process violates the anutrust
law. and we expect the court to reach that
conclusion.™”

Some experts in antitrust law aren’t so
sure. Some believe the Luw suit und the Jus-
tice Department inv estigation could repre-
senta challenge not only (o the aa s, but 1o
all accreditation.

“There's nothing umque about the chal-
lenge made against the apy." savs Thane

T —-——

Robert A. Stein
of the ABA: “We
don't believe
the process
violates the
antitrust law.”

Lawrence R. Veivel
believes his law
school opened
the floodgates

of criticism
against the ABA.
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ily for the cash prize that goes
the honor, but will now double
:ontribution. Each of the four
1ers will receive $5,000.

ntries for the 1994 awards are
July 8. Information about the
rram may be obtained by writ-
o the council at 11 Dupont Cir-
Suite 400, Washington 20036-
. or by calling (202) 328-5946.
ners will be announced in Oc-
. —DENISE K. MAGNER

aruch College is counting on
rrles Darwin to help students
down the walls separating
nce from the liberal arts.
sing a $235,000 federal grant,
college has begun a three-year
ect called ““Darwin and Dar-
ism: Scientific Theory and So-
Construction.”
ne idea is for the college’s pro-
ors to explore how Darwin’s
ings have influenced various
jemic disciplines. The faculty
nbers will then incorporate
win's ideas into a wide range of
ergraduate courses.
tudents tend to put knowledge
compartments, separating
it they learn in a biology course
n what they learn in an English
s, says Bert Hansen, who
yed lead a faculty seminar on
win.
We wanted to break that
n,”” says Mr. Hansen, execu-
assistant to the president and a

‘DUCATION

uses on how community colleges can
t the challenges of the **information

e Gender Gap In Higher Education:
id Yearbook of Education, 1994, edit-
v Suzanne Stiver Lie, Lynda Malik,
Duncan Harris (Kogan Page, avail-
. from Taylor & Francis, 1900 Frost
d. Suite 101, Bristol, Pa. 19007; 250
=5:%65). Essays on the relative posi-
of men and women as students, ad-
istrators. and faculty members in
.tralia. Botswana, Britain, Bulgaria,
na. France, Germany, Greece, Iran,
Netherlands, Norway, Pakistan, Po-
. Russia, Turkey, the United States,
Uzbekistan.
riting the Qualitative Dissertation: Un-
standing by Doing, by Judith M. Me-
(Lawrence Erlbaum Associates, 365
,adway. Hillsdale, N.J. 07642; 112
2s:$29.95 hardcover, $14.95 paper-
k). A guide for doctoral students en-
2d in ethnographic and other qualita-
.research.

example, might look at how most

says Susan G. Forman, vice-presi-

oA

be awarded a-r‘mu;lly. w—D.K.M.

Law Deans Attack Bar Association’s Accrediting Standards

Continued From Page Al4

ABA has become overly prescrip-
tive, setting rigid standards that
force all law schools to adhere to
one model of legal education. They
also complain that the standards
amount to bean counting.

For example, the ABA requires
schools to have a student-to-teach-
er ratio of less than 30 to I. The
deans call that unrealistic and un-
necessary. They also have com-
plained that the association's defi-
nition of full-time professors is too
narrow. Administrators, for in-
stance, can’t be counted as part of
the full-time faculty, even if they
carry a full teaching load. The
deans are outraged over proposed
standards—which they deem too
expensive—that would require
more clinical training for students.

PLEADERS FOR PET PROJECTS?

The deans blame some of the ri-
gidity of the standards on the hier-
archy of the bar association, which
allows practitioners—not educa-
tors—to set accrediting standards.
Those standards are enforced by
the ABA's accrediting arm, which
includes educators and practicing
lawyers. In theory, practitioners
serve in accrediting groups be-
cause they keep abreast of the pro-
fession and can help define what
students need to know. In practice,
educators complain, they become
special pleaders for pet projects.

James P. White, head of the
ABA's accrediting arm, denies that
the standards are prescriptive. He
says the association allows for
wide variation in legal education,
noting that aBa-approved schools
range from Harvard to the City
University of New York. But he
says the association has a responsi-
bility to set minimum standards
that insure graduates are prepared
to enter the basic practice of law.

Deans counter that many of the
standards do little to insure quality
but a lot to raise costs. The deans
don’t want to abolish ABA accredi-
tation, they say, just to improve it.

“I'm not trying to dismantle ABA
accreditation, I'm just trying to

make it a little more sensible,"
says Colin S. Diver, dean of the
University of Pennsylvania’s law
school and one of the 14 who
signed the letter. Mr. Diver mount-
ed an unsuccessful campaign a few
years ago to defeat a standard re-
quiring law schools to repdrt basic
consumer information about them-
selves—such as how many books
and seats are in their libraries. Mr.
White believes the ABA will scon
drop the seating requirement. But
he notes that the Education De-
partment is pressing all accreditors
to get more, not less, consumer in-
formation from colleges.

Other deans have waged losing
one-man battles against the ABA.
What is different this time is the
collective action the 14 deans have
taken. Ronald A. Cass, Boston
University's dean, and Henry G.
Manne, the dean at George Mason
University, were behind the effort.

“All the schools I know of have
had some trouble with ABA accredi-
tation,’’ says Mr. Cass. ‘If every
law school in America has had
trouble getting accredited, some-
thing is wrong with the standards.™

SCHOOL OPENED 6 YEARS AGO

That is the point that officials at
the Massachusetts School of Law
have been trying to make. The
school, which opened six years ago
and enrolls 820 students, sees its
mission as providing basic and af-
fordable legal education. Tuition is
$9,000 for full-time students. The
school claims it was denied accred-
itation in June 1993, because,
among other things, it does not re-
quire prospective students to take
the Law School Admission Test
and offers for-credit courses to
help students prepare for the bar
exam—a practice that the ABA
frowns on. In addition, the school
does not limit the number of
courses that professors teach, offer
sabbaticals, or disqualify practic-
ing lawyers from serving as full-
time professors. Those policies vi-
olate the ABA’s standards.

In its suit, the school claims that
a group of deans, professors, and

librarians in the ABA functions as a
‘‘cartel’—setting standards that
raise the cost of legal education.
The school has suggested that
the ABA—working with officials at
the Association of American Law
Schools and others who administer
the LSAT and commercial bar-re-
view courses—has a monopoly on
legal education. Students who
graduate from ABA-accredited law
schools can sit for the bar exam in
any state. Massachusetts is one of
only a few states that allow stu-
dents to take the bar exam if they
have graduated from a state-li-
censed institution. The Massachu-
setts school was licensed in 1990.

EARLIER CHALLENGE FAILED

Mr. Scott, the antitrust lawyer,
believes the Massachusetts school
could have a case. He says this de-
spite the fact that in a similar case
he knows of, the college lost. In
that case, Marjorie Webster Junior
College—a proprietary school—
sued the Middle States Association
of Colleges and Schools. The ac-
creditor refused to accredit for-
profit schools even if they met all
the other standards. In 1970 an ap-
peals court ruled that federal anti-
trust law did not apply to the *‘non-
commercial aspects of the liberal
arts and the learned professions.™

But Mr. Scott says the law has
evolved since then. The outcome
of the MIT case he argued was that
antitrust law does apply to some
extent to colleges. He believes a
claim could now be asserted by any
institution that felt **disadvantaged
by the accreditation process."

“That’s a pretty scary scenario
for accreditors,’ he adds.

What may be bad news for ac-
creditors could be good news for
the Massachusetts School of Law,
which desperately needs accredita-
tion to stay afloat. If there is any
doubt about the power of accredi-
tation, Mr. Scott suggests that one
need only stroll along the north-
west campus of Gallaudet Univer-
sity, where a building stands dedi-
cated to the memory of Marjorie
Webster Junior College. L
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