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Dear lanton:
K Ever since the Con*ention I
have beern meaning to write you a note %o
thank you for ail that you did. I appreciate
it very decsply.

I hope I shell have tle pleasure
of secing you scon end thet you are heving a
happy Summere

ilways sincercly yours,

FHon. lertin T. lenton,Judge

United States Circult Court of Appeals,
Fostcffice Building,

New York, N. Ye
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UNITED STATES CIRCUIT CCURT OF APPEALS

SECCND JUDICIAL CIRCUIT

CHAMBERS OF
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Ly dear niss LeHand; -

on iWednesday last, I promi

enclosed paper which I Wrote on "Governmental

Defaults in the Payment of Contractual Ublig

-

Fians". I know he is ¢

will you kindly place it before him?
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liss Largaret LeHand,
[he White Louse,
Washington, D.(.




UNITED STATES CIRCUIT COURT CF APPEALS

SECOND JUDICIAL CIRCUIT

CHAMBERS OF
MARTIN T. MANTON
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; 26, 1934.
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saw you ou

I am sending you for your perusal

ferred to on "Governmental

+

Contractual Ubligations".

sistance in connection with this subject matie

remain

Eis Excellency
Franklin D. RO
The White Hous
Washington, D



GOVERNMENTAL DEFAULTS IN THE
PAYMENT OF CONTRACTUAL
OBLIGATIONS

By
MARTIN T. MANTON




GOVERNMENTAL DEFAULTS IN THE PAYMENT
OF CONTRACTUAL OBLIGATIONS.

(A)
Tur ProsLEM.

In the dislocated and distressed condition in which
the structure of International Finance finds itself at
present, no single event has been so deplorable or has
contributed with such telling effect to undermine popular
faith and confidence in the integrity and ecredit of cer-
tain governments and in the honesty of financial institu-
tions, as the wholesale repudiation and default of loans
validly contracted by those governments. Tt is roughly
estimated that American investors hold over $1,500,000,-
000 worth of defaulted bonds issued at some time or
other by foreign governments and their political sub-
divisions,! and British investors have also suffered
through such defaults to the extent of millions of pounds
sterling. The 59th Annual Report of the Council of
the Corporation of Foreign Bondholders for the year
1932 lists forty-three nations and their subdivisions who
have defaulted in the payment of principal, sinking-
fund or interest. French, German, Italian, and prob-
ably other investors have suffered, along with the
American and British, through these defaults. These
figures assume unbelievable proportions when defaulted
foreign industrial bonds are taken into account.

In most cases, especially where government bonds
are involved, the grounds most commonly invoked in

1 New York Times, May 9, 1933,




justification of the defaults and repudiations, have been:
(a) an alleged inability to pay, or (b) the I)l'm"ended,
harshness and inequitableness of the original terms of
the loan. The first eround—the inahility to pay—seems
to be practically ineredible, and, we should add, is legally
inadmissible. Borrowing governments, when they apply
to the prospective lender for a loan, represent them-
selves always as aet ually possessed of the potential re-
sources from which sufficient revenues will be 1_.(31'111-
coming to make certain the amortization of principal,
sinking-fund and interest on the bonds as they mature.
We cannot possibly impute to those governments 1.‘110
intent to misrepresent or defraud. TFor a prospective
borrower to make negative or false representations con-
cerning its finaneial condition, capacity or disposition_ to
pay at some future time, would naturally result in.l'l’l’l-
pugning its eredit, and consequently, in the unqua,hh.ed
refusal of the loan. The presumption strikes us with
a conclusive effect that, as a practical matter, the gov-
ernment can pay, and as a legal question, that it must
pay. And, although, in fairness, it must be conceded
that, in times like the present, when a widespread cycle
of economic depression has adversely affected business,
Private resources and governmental revenues the world
over, reducing, to a degree, the eapacity of many govern-
ments to pay out of the ordinary revenues, yet, many
special emergency measures of fiscal retrenchment on
the one hand, and inerement of governmental income on
the other, can and should he adopted by debtor-govern-
ments in order to meet those obligations contracted on
the faith and credit of their
saving the honor and integrity of the

apacity for payment, thus
nation: qualities
so essential to the State in the political and economic
order of the Family of Nations.
the outstanding obligations went

fore the present erisis set in

Then too, many of
into default years be-
, When governments were




in rather favorable circumstances financially, so that
the failure to pay cannot be attributed in those instances
to such excuses as are invoked to justify the defaults
under the abnormal conditions of today.

The second ground—harshness and inequitableness of
the original terms of payment—though indefensible in
a legal sense, presents a more plausible excuse, and
one which, in view of changed material conditions, may
all, as a matter of policy, for some suitable adjust-
ment, reorganization or scaling down of the terms of the
loan. Changed conditions making the original terms
manifestly unfair and onerous, may warrant a demand
for their partial modification, but can never excuse the
outright unilateral cancellation or suspension of pay-
ments (as has been done) on bonded governmental in-
debtedness otherwise validly contracted. Creditors are
helpless at present in the face of this general condition.
Both grounds suggest a serious defect in the mechanism
of the existing financial structure which calls for the
adoption, and that most urgently, of some remedial
method and the creation of some suitable agency where-
by the whole question of capacity to pay, change in
material conditions, and others that might arise, may
be impartially inquired into, and, if found to exist, the
terms and conditions of the obligalions may be equitably
ameliorated, or perhaps allowed to stand and be en-
foreed.

The tremendous losses inflicted on private investors
on account of these defaulted or repudiated loans have
not all been due to any such changed conditions as have
affected the governmental capacity to pay. Govern-
ments borrow, as a gencral rule, when in need of an
actual money reserve to defray current or special items
of expenditures for which the ordinary revenues are
momentarily inadequate. In most cases, the potential
resources of the country fully justify the risk of a loan
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on its eredit. Sometimes, governments have borrowed,
not because in need of a loan, but at the instance of
bankers corruptly-minded who have seen the chance to
unload on an unsuspecting public, unsound govern-
mental securities hought at large discounts, to meet pay-
ments on which the ordinary and even extraordinary
revenues of the country were inadequate. Recent revel-
ations in the United States have shown that in many
instances, the fiscal agents of foreign governments, who
have been commissioned to negotiate a loan, have un-
conscionably concealed, colored or misrepresented mate-
rial facts available to them only, which bore directly
upon the economic soundness of the borrowing country,
and the capacity or disposition of its government to pay.
Financiers everywhere—in England, in France, in the
United States—the history of foreign governmental
financing shows, have heen guilty of these reprehensible
methods, and to them is to be imputed immediate re-
sponsibility for the loss of many millions of dollars in-
vested by the general public under a misapprehension
of the real facts. President Roosevelt, in his message
of March 29, 1933, to Congress, urging the passage of
a law for the federal supervision of interstate traffic
in investment securities, blamed the “practices neither
ethical nor honest on the part of many persons and cor-
porations selling securities”, for the severe losses sus-
tained by the American public.2 Such legislation as the
Securities Act of 1933 enacted by the Congre

ss pursuant
to the President’s recommendation,

protects the public
against future, but not against past, losses. Neverthe-
less, as to the future, the Act reasonably safeguards
the interests of the publie.

2 New York Times, March 30, 1933,



(B)
OrpiNarY METHODS 0F COLLECTION.

Let us inquire rather briefly into the methods of re-
dress that have been available to private creditors under
the traditional and accepted practice of diplomacy. This
inquiry is necessary, we believe, the better to a ppreciate
the merits of the solution to the problem of non-payment
which we suggest below.

The default by a government in the payment of its
external obligations to private investors (be the reason
it may choose to assign what may), constitutes, no doubt,
a tacit denial of justice which excuses the creditor from
the condition of abiding by the rule of International
Taw that otherwise would require him to resort first to
the tribunals of the defaulting nation to enforce pay-
ment of the debt, since if the nation declines to pay obli-
gations which, though contracted on a purely legal basis,
depend more for enforcement on its honor than on the
law of the case, especially in those countries where the
government is immune from suit in its own courts at the
instance of private persons, the farthest that a local
tribunal could go would be to make an academic and en-
unforceable adjudication on the legal duty of the gov-
ernment to pay. Still (and notwithstanding and be-
sause of such adjudication), there would be a case of
manifest denial of justice in the International Law
sense such as will justify the ereditor in having direct
recourse immediately to the diplomatic agencies of his
covernment for relief.

When a government takes up the cause of private
creditors with a view to megotiation, it becomes sub-
rogated to their legal and equitable rights,® and, na-
tional and international considerations of poliey per-

3 Frelinhuysen, See. of State v. Key (1884), 110 U. 8. 63.



mitting, may submit
foreign government f
however, the controv
tion of legality,

its demand, without more, to {ilt
or a satisfaction of the claim. ’

. £ o Y < [
ersial element enters into the ques

harshness of the original terms of pay-
ment, or what not

5 1t may offer to submit the nla’Fter to
arbitration, though not obliged to do go. This, as 18 Wel'l
known, is the ordinary course of diplomacy. However,
the refusal either to negotiate or to arbitrate on de-
mand of the credi{:m.'-g'o\}orumcnt, may ultimately 10*}(1
to the employment of measures of compulsion to obtain
a satisfaction, A number of countries have been sub-
Jeeted now ang then to thig process, which, althoug']‘l ex-
treme an( harsh, fallg nicely within the scope of 1;110’
general and striet oy of mations, and comports with
the constant bractice of the most responsible states.
Lord Palmerston’s cireular of 1848 to British 1'01?"07’
sentatives abrogd In regard to the unsatisfied (’Jalll‘lS
of British subjeets who were the holders of public 1).01'1(IS
of other states, made it blain that the right of the
British government ¢t interfere authoritatively” was
“entirely question of diseretion, and by no means a
question of internationgl right, whether they Shoul,d
or should not make this matter the subject of (.liplo_matlc
hegotiation, Tt the question is to be considered simply
mn itg bearing on internationgl right, there can he no
doubt whatever of the perfect right which the BVl
ment of every country possesses to take up, as a mat-
ter of diplomatie negotiation, any well-founded -com-
plaint whiel any of its subjects may prefer against fhc
government of anothep country, or any wrong which
from guch foreign sovernment those subjects may have
sustained; and if the government of one country is en-
titled to demand redress from any one individual among
ave a just but unsatisfied pecu-
the government of another country,

its subjects who may h
aim upon

niary cl
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the right so to require redress cannot be diminished
merely because the extent of the wrong is increased, and
because instead of there being one individual elaiming
a comparatively small sum, there are a large number of
individuals to whom a very large amount is due.’* This
doctrine is approved by jurists of recognized authority.”

Acting according to the strict logic of this doetrine,
in 1902, at a time when the eeneral opinion of mankind
had progressed sufficiently to repel all the clear implica-
tions that would flow from too striet an adherence to
it, Great Britain, Germany and Ttaly jointly blockaded
and bombarded the Venezuelan ports of La Guayra,
Puerto Cabello and Maracaibo, in order to force the
covernment of that country to satisfy certain pecu-
niary claims of their nationals for damages arising out
of revolutionary activities. The incident was the in-
stant occasion for the enunciation by Dr. Luis M. Drago,
the distinguished Foreign Minister of Argentine, of a
new doctrine of international politics and law, in a note
which he addressed to the minister of his country in
Washington on the 29th of December, 1902. In this

4 Quoted in Hall, A Treatise on International Law (4th ed.,) p. 294,
and 2 Phillimore, Commentaries upon International Law (3rd ed. 1879)

See,. V.

5 The distinguished English quthor, Hall, says (A Treatise on
International Law, 4th ed. 1805, p. 294) : spundamentally however
there is no difference in principle between wrongs inflicted by breach
of a monetary agreement and other wrongs for which the state, as
itself the wrongdoer, is immediately responsible.”  Dr. Diaz Cisneros,
of the Argentine, has expressed himself in this wise (La Doctrina
Drago y la faz internacional de 1los Emprestitos Provinciales, in 3
Anales de la Universidad de La Plata (1928) 85): “In the actual
state of the law of nations, conceived of as an objective reality rather
than as doctrine, no juridical principle exists, adopted in obligatory
conventions or by practice, that might protect a nation in case it
were compelled by coercive means, to the payment of its debts. Only
its power can shield it in the presence of powers of the first rank.
These, for their part, have been careful not to obligate themselves,
oven morally by declarations, to destriet their compulsory action for
the collection of the capitals of their subjects who are holders of
titles, or on other grounds creditors of a foreign state.”
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doctrine (which be

ars the name of itg author), Dr. Drago
said :¢ L
The acknowledgment of the debt, the hqul(ia
tion of its amount, can and should be 1}1&(10?13}]’
the nation without diminution of its pl'lln()“" 1::1
rights as sovereign entity, hut the compulsory ar
immediate collection,
means of force, w
ruin of the weake
their gove
inherent
*

in a given moment, by
ould bring nothing else than ﬂl?
1 nat.ions; and the absorp'twn 0
rmment, with all the faculties which are
therein, hy the strong of the earth. 3
* * * * *

ord, the principle that I would hk“.-w,
SCC recogmized is that the public debt cannot glf"(/
rise to armed in(’elrvem,ion, and less to the 11»1';11L:
rial occupation of the soil of the American nations
by a foreign powar.

In a w

The favorable rece

. i ‘0’s doct '.110
ption which Dr. Drago’s doctri
had from other

governments and publicists of 34‘1'("’31’
weight, culminated iy the adoption by the Socon.d 'Ha.‘%uc
Conference of 1907, of a Convention on the “Lum'fzyslo“
of the Employment of Force for the Recovery of Con-
. traet Debts”, which provides:?

The contracting Powers agree not to have 1"3f
course to armed foree for the recovery of contract
debts claimeq from the Government of one coun.i i
by the Government of another country as being
due to itg nationals, 3

This undersi'anding is, however, not applicable
when the debtor State refuses or neglects to reply
to an offer of arbitration, or, after accepting the
offer, preventg any com,
on, or, after the arbity
the award,

promis from being agreed
‘ation, fails to submit t

e ——————

8 Drago, Cobro Coercitivo e Deudas p

ublicas (1906) 12, 21.
T Article 1,
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We thus have a conditional abandonment of the gen-
oral and striet right of nations under International
Law to appeal to coercive methods upon the failure of
diplomatic negotiation alone, for the collection of gov-
ernmental debts due their nationals. Before a creditor-
nation can revert to its original right of compulsory
process, the debtor-nation must have: (a) refused to
arbitrate; (b) prevented any compromis after agree-
ing to arbitrate; or (¢) failed to submit to the award.
The Convention is a substantial concession along the
lines of Dr. Drago’s thesis, but it held in reserve the
right of intervention as a final ganction in the interest
of justice. Should the creditor-State refuse, for any
reason, to ask for or consent to an arbitration of the
issues involved, it is stopped in the use of force. The
justice of this rule is well illustrated in a case in the
Supreme Court of the United States. In LaAbra Silver
Miwing Co. v. United States,® a New York corporation
had filed with the State Department a claim against
the Government of Mexico for damages growing out
“of certain acts and omissions of duty upon the part
of official representatives of the Republic of Mexico.”
The elaim resulted in an award by the Claims Clommis-
sion created under the (lonvention of 1868. After the
Mexican Government had paid some of the instalments
of the award, proof was submitted to the State Depart-
ment which tended to establish that the award had been
obtained fraudulently; in fact, our Court of Claims,
to which the matter had been referred by Congress,
found that the award was gecured “by means of false
swearing and other false and fraudulent practices” on
the part of the company. The outcome of the matter
was that the eclaim was cancelled upon reconsideration
in the light of the newly-discovered evidence. Had
the United States employed compulsory measures in

8 (1809) 175 U. 8. 423,
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the first instance 1o enforce payment of the claim, which
though valid upon its face wasg fraudulent at bottom,
without giving the Mexican Government an opportunity
to dispute its validity, a serious injustice would have
been committeq against g friendly nation.

The most obvious objec
the form of negotiation oy
tending sometimes over
subjects the interests of

tion to diplomatic recourse in
arbitration is the delays, ex-
a period of years, to which it
private claimants,

(C)

REvMurDY Prorosgup.

(a)
The Method.

We have said before that this general breakdown in
governmental integrity pointed to a serious deficiency
i the structure of international finance, calling, in a
most pressing manner, for the adoption of an efficient
method and agency of relief,

The method w

¢ propose is the simple expedient of
an ordinary jud;

aal adjudication between the ereditor
and the debto1'-}40\’01'111110111'. The distinetion made by
the “Juridical Person” theory of that school of Juristic
thought of which the Ttalian Courts are the foremost
champions, hetween acts of sovereignty (jure mmperii)
and acts of administration (jure gestionis), which recog-
nizes the State’s Immunity for the former and its lia-
bility for the latter, enables the tribunals of the ereditor-

tions to enforce the
since in the light of that
the contractuaql engagements of
» the issuing of honds in recog-
acts of pure administration, Thus,

State to assume Jurisdiction of ge
payment of the obligation,
theoretical distinet ion,

a State, as for example
nition of a debt, are
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n Hamspohn v. Bey di Tunisi ed Erlanger,® the Court
of Appeal of Lucea (Italy), said:

® ; .
Tollowing this order
Al 3 . . .
Courts holding, in a suit a
by a holder of Austrian Treasury bonds, tha

The consolidated public debt, properly s0-
called, established by virtue of the law as a
direct mode of satisfying all the expenses of
public affairs, administered publicly under the
immediate supervision of the legislative power

and resulting in the formation of a gran Libro
may

(ledger) by way of inseription of the same,
be regarded as created by an act of sovereignty,
but the same cannot be legitimately gaid with re-
ard to treasury bonds, which, released to private
ith inter-
ial ad-

2
persons against payment at maturity w
est, constitute only an expedient of financ
minigtration, being merely a bill of exchange,
drawn by the State on its own Treasury to pro-
vide for a temporary shortage in the treasury.
Now, it cannot be disputed that when The State
enters into such contractual relations with private
persons, although for the purpose of public serv-
ice, it assumes the same obligations, acquires the
same rights and subjects itself to the same laws
as private persons, and this is true not only
the modern State, wherein the ruler is its first
officer, but also where the State is imcarnate in
the person of the Prince.

of ideas, we find the Swiss

oainst the Austrian Treasury
t— :‘10

Although a widely spread doctrine concludes
from the sovereignty and mutual independence
of States, a condition precedent of international

9 Foro Italiano (1887) I:474, 487. Italics ours.

3 10 Finanzministerium g. Drey
ungen des Schweizerischen Bundesgerichtes (

fus (1918, Bundesgericht), 44 Entschei-
1018) 49, H4-5D.
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law, that a Stato ig subject to no foreign juris-
diction not only with respect to acts pOl'formf{d
in the exercise of itg sovereignty (jure i«;an{‘%)
but, as a rule, also when it appears as s_u]')[l_ect
of private-law relationships (jure gestionis).
This doctrine ig adhered to in the German and
Austrian, as wel] as the French, E“gliSh.z}nd
American judicia] Practice. * * * Ip OPPOS't’lo_,n
is, however, since 1886, the Italian and, since 1903,
also the Belgian Jjudicial practice, according to
which g foreign State in its character as holder
of private rights as a rule can be proceeded
against in the loey] courts like a private person.
* * * * a i b

In view of thig legal situation, the extension
of Swiss jurisdiction over the facts in the instant
case can unhesimting'ly be affirmed. The legal
relationship created between the Austrian States
and the bondholders, through the issue of tl;le
treasury bonds in question helongs to the domain
of private law,

On the other hand, under the “Sovereign Immunit.}”’
theory (of which the United States, Great Britain,
France ang Germany are the main exponents), ‘which
does not make this distinetion between acts of sover-
eignty and actg of administ’1'at‘ion, but clothes the State
with a generg] and absolute immunity for all acts
(whether of ope kind or another), no suit in the local
courts is possible without the consent of the de]).tor—
State. The English cage of Twycross v. Dreyfus,™ 15 &
direct and authoritative adjudication on this question.

“The first and mogt important point we have
11 (1877) 5 Cp.
Weguetin, (186G9)

Div. 605, 61g. Italics ours.  See also, Smith v.
said:  “It {g

8 Kq. (as. 198, 212, wherein Lord Romilly, M. “":
¢ misapprehension to suppos

v in my opinion, g complet
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T’O decide,” said Jessel, M. R., “is what the mean-
ing of the bond of a foreign government given
to secure the payment of a loan is. As T under-
stand the law, the municipal law of this country
does _n()t enable the tribunals of this country to
exercise any jurisdiction over foreign govern-
ments as such. Nor, so far as I o an-o, s
there any international tribunal which exereises
any such jurisdiction. The result, therefore, s
that these so-called bonds amount to nothing more
than engagements of honor, binding, so far as
wﬂ,‘(/_agemmzts of honor can bind, the government
,z‘vhxz,ch issues them, but are not contracts en-
]‘,or)‘.c(.zable before the ordinary sribunals of any
foreign government, or even by the ordimary tri-
b_'NMal,s of the country which issued them, without
the comsent of the govermment 0 ¢ that coun syt
Lca%itc;a:e ]jnvthe ?0111-1-3 of the State of New York—
' v. Dabmey'*—holds:
ese plaintiffs

J ;
No action can be gustained by th
governmeuts.

against the Peruvian and Chilian
jurisdiction over foreign
powers, and disputes or claims arising between
g 11 favor of our own government or the citizens
of our government and a foreign power can be
settled only by treaty or by war.

2:‘11;1.13('C5;‘1""‘- a ft)}'(‘i,'.rn Government n
of the ’1.1“,““"}'(‘1_).\* introduces into that
plade ’WI'wx-\Ml the ('.ou.nh'y in which
least d(‘gu\‘b.ff}(‘,)l()al) is n(";:oﬁnt'ed does not,
the Obligm_;o;}l}o(.‘t the question of law. The ¢
If the 1“1‘011(-1: (3‘11(3 f.llo. same, whoever may be the h(mdhold(_‘r.\'. "
terms, wh(‘th“xmmm'nent s_houl(l negotiate a loan on certain H]}(‘(‘l[](‘(l
same  law m(ul‘tnv.‘,:otmt(-(l in Brussels, 1 London, or in Paris, the
France, as lnuh'll 1.(‘}'1}1311'(' the whole, and that law is the law of
that the 1"!'(\11('(111‘}'\ if it had been (‘.\'])l'(‘SNI',\' notified in the articles
construed ‘amnd l AW \\*(:}11(1 pe that by which the contract must be
governed.

12 ARy 9
(1868) 37 Howard’s Pr. (N. Y.) Rep.

Our courts have no

egotiates a loan in & foreign
transaction all the 1)(3<‘uli:n'il’iv,~'
the negotiation is made, The
in my opinion, in the

ontract is the same, and
K Kk

9264 (Superior Court).
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Nor am I aware of any law under which 'the
moneys in the defendants’ hands can be im-
pounded or attached at the suit of a creditor; or
can in any other way be reached or applied f..O
the payment of debts existing here against their
foreign principals; and it is therefore probable,
that the plaintiffs are without remedy, beyond
such as is provided in the bond, or such as they
may induce the government of the United States
to resort to in their hehalf,

The jurisprudence of France is to the same eI'It'(),ct".”

Here, then, are two divergent and a,p]’)'d‘l'enﬂ.\'.”"
reconcilable lineg of legal reasoning. The one recogmnizes
and enforces as a contract what the parties have elol;hed
with the formalities of such; the other transforms into
an engagement of homor and therefore unenforceable,
a transaction which the D
definite contractual basis.
due to a divergence or at 1

arties have execcuted on .ﬂ
The divergence in result is
east a certain variation in the:
concept. of sovereignty, and, in the logical rigors of
each theory (whatever may be said of its premises), the
result ig perfectly sound.

The most evident practical effects of this (1i¥’01‘;%'01'1(’9
in legal theory are four: (A) It makes wniformity “/'
remedy impossible or at least unlikely in the cases_()if
large issues of honds widely distributed in countrw:s‘
following the one theory or the other; (B) As the ef-
fectiveness of the Judgment of a court adopting the
“Juridical Pergon” theory depends entirely upon ,tho’,m
being property of the debtor-Nation within the Juris-
diction of the court, its enforcement might unnecessarily
vesult in diplomatic [riction; (') Creditors in a country

13 Bernet et autres ¢, Ierran, Dreyfus-Scheyer ot :m{l'vﬂ ”*%:ﬁf)”
Court d’appel, Paris, affirmed Coup de Cass.,, Civ. 1886, Sirey (1“?“\",)
14595 Reilhac ot Chabot ¢, Comptoir-National Iiscompte  (1895)
Trib, Civil, Neine, 2 Gazette de Tribunaux (1908) 2.270, 272,
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following the “Sovereign Tmmunity” theory will find
themselves, as a tribunal put it, “without remedy,” be-
yond such as is provided in the bond, or such as they
may induce the Political Department of its government
to resort to in their behalf; (D) The judgment of the
courts of the ereditor-Nation, not being an arbitral ad-
judication within the terms of the Hague Convention,
need not be recognized and submitted to by the debtor-
State (unless it has voluntarily yielded to their juris-
diction), and its non-recognition cannot form the basis
for armed intervention.

The need for a more impartial, authoritative and
effective agency—but in any ovent for some sort of
prompt relief than the

superior agency to give a more
s to us quite

ordinary methods of diplomacy afford—i
evident.

(h)
The Agency.

Under the present organization of the society of
nations, there is no higher, more authoritative and
competent agency for the judicial determination of in-
e than the Per-
Tt is this Court
and final
reditors.

ternational claims against a debtor-Stat
manent Court of International Justice.
which we propose should be made the sole
arbiter of all issues between such State and its ¢
The Court is, in general, “eompetent to hear and
determine any disputes of an international character”
?Vhi.ch the members of the League of Nations submit to
it.1* This hroad and general competency of the court
comprises, more coneretely, a1l cases which the parties
refer to it and all matters specially provided for in

14 Art, 14, Covenant of the League.
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treaties and conventions in force.”’® The Court is also
open to other States not members of the League on
conditions to be laid down by the Council of the
League.'* The States which submit to its jurisdiction
accept compulsory jurisdiction in legal disputes con-
cerning: (a) The interpretation of a treaty; (b) Any
question of International Law; (¢) The existence of any
fact which, if established, would constitute a breach of
an international obligation; (d) The nature or extent of
the reparation to be made for the breach of an inter-
national obligation.'” In the determination of any dis-
putes or cases submitted to it, the Court applies: (a)
International Conventions, whether general or particu-
lar, establishing rules expressly recognized by the con-
testing States; (b) International custom, as evidence
of a general practice accepted ag law; (¢) The general
principles of law recognized by ecivilized nations; (d)
Subject to the provisions of Article 29, judicial decisions
and the teachings of the most highly qualified pub-
licists of the various nations, as subsidiary means for
the determination of rules of law.!®

At the outset we are confronted with a Jurisdictional
objection, namely, that “only States or members of the
League of Nations can be parties to cases before the
Court.”™®  But to surmount this objection we propose
one of two alternatives, that is to say, either (a) to
amplify the statutory powers and jurisdietion of the
Court so as to permit actions before it against a debtor-
Nation at the instance of its creditors, providing the
total amount of their claims exceeds

15 Art. 36, Statute of the Court.

a minimum amount

16 Art, 25, Statute of the Court.

17T Art. 36, Statute of the Court.
18 Art. 38, Statute of the Court,

10 Avt. 84, Statute of the Court.
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of the defaulted bond issue, or (b) the ereation of gov-
ernmental agencies, such as the recently established
“Clorporation of Foreign Security Holders” in the
United States (and the British privately founded “Cor-
poration of TForeien Bondholders”, which could be
clothed with governmental character for the purpose),
which, acting for and on behalf of their respective
States, may sue and be sued in the Court upon matters
arising out of a specific issue of bonds. The American
Corporation has been given power “to sue and be sued,
to complain and to defend, in any court of competent
jurisdiction, State or Federal.”* Sueh a provision
would require slight amplifications to enable it to bring
suit in the Permanent Court of International Justice.

The main advantage of the first alternative is that
it tends to avoid direet international complications, and
would enlarge the scope of the statutory expression o
ternational obligation”, to include the contractual debts
of States to private creditors. The second alternative
dispenses with the need of changing the statutes el
Clourt, and all that would be required is a delegation
of governmental authority under the State’s supervisiol.
Under the latter alternative, there would be a full ecom-
pliance with the statute of the Court, in this, that a
“State” (by its agent, the Corporation) would be the
party to the case before the Court, and that there
would be a “fact” (non-payment, or, in the language of
the law, a denial of justice) constituting “a breach of an
international obligation.” Then, too, there might be
the “interpretation of a treaty”, as where the authority
to make the loan is impeached as in contravention of
treaty provisions.?’ The Court is given power to decree

20 Sec. 203, Title IT, Securities Act of 1933, known as “Corporation

of oreign Bondholders Act, 1933.”
C21e, g, Cuba under the Treaty of Permanent Relations of 1904
with the United States.
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the “nature or extent of the reparation to be made”
for the breach of the international obligation,22

(c)
Enforcement of Court’s Decrees,

The problem of the enforcement of the Court’s de-
crees in a given case is, to our way of thinking, very
simple, notwithstanding that there are no definite pro-
visions in the Covenant or the Statute of the Court
touching that matter. The moral sense of nations is
too sensitive to the criticism of any substantial or in-
fluential portion of mankind for any mnation, powerful
or weak, to withstand it successfully. The belief that
no litigant before the Court can resist, as against the
“moral suasion of mankind”—to  recal] President
Wilson’s trenchant phrase—, an adverse judgment ren-
dered in a canse which it hag agreed or is bhound to
submit to it, was the reason why no pains were taken
to presecribe any specific method of enforcement. The
high moral character, ang the vast and sound learning
and experience of the Court, is a guarantee that its
decision upon any problem submitted to it will carry the
most persuasive mora] authority., But we need not
rest our case upon thig moral element alone, Tt is also
certain that the original mandate of the Court, if not
observed, may he supplemented by a more specific decree
reciting the steps that should he taken by the party
against whom the Judgment hag gone in order to comply
with such mandate, The failure to comply with the sup-
plementary mandate may result in an additiona] decree
of sanctions, such ag the foreclosure or attachment of
collateral deposited by the defaulting State, the seizure

22 Art, 36(d), Statute of the Courr,
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MARTIN T. MANTON.



TELEGRAM

The White House

WMashington

16WU. RA. 11- 9:55 a.m,
BayPort, N. Y., July 6,,1935
Marvin H, McIntyre
In Washington Monday Will call fop appointment with Presi dent
Monday morning.,

Martin T, Manton,




THE WHITE HOUSsSE
WASHINGTON

7/5/35

HEMORANDUM FOR MR. INGLING

Is there anything in

the files indicating

that Mr. Helntyre wired Judge lManton as to an

appointment on Monday or Tuesday?




UNITED STATES CIRCUIT COURT OF APPEALS

SECOND JUDICIAL CIRCUIT

CHAMBERS OF
MARTIN T. MANTON
U. S. CIRCUIT JUDGE

NEW YORK CiTY

prize







UNITED STATES CIRCUIT COURT OF APPEALS

SECCND JUDICIAL CIRCUIT

CHAMBERS OF

MARTIN T. MANTON
U. S. CIRCUIT JUDGE ; ¥
NEW YORK CITY AUgUST

conveni

purchas

autograj




PLEASE PREPARE A NICE LINE
OF THANKS 'HE PRESIDEN

SIGNATURE,

! WA g
iy dear Fudzs:

L ol

Kany, many thanks for your nice
note, PFleasse %ell krs, Manton the brollers
were delicious, They were much en joyed by
us all,

Ers. Roosevel$ and I desply appre~
ciate your kind thought of us, and we send you
and irs, Hanton our affectionate greetings and
best wishes.

Alwasys sincerely,

Honorable Mertin T. Manton, 77
The Hadison,

dadison Avenue at 58th Street,
New York City, K. Y.




Harch 9, 1938

—

/A

iy dear Jua';‘s

z

k¥any, many thanks for your nice
note. Prlease tell Ers, Manton the brollers
were delicious., They were much en joyed by
us all.

Ers. Roosevelt and I deeply appre-
ciate your kind thought of us, and we send you
and ¥rs. Hanton our affectionate greetlings and
best wishes,

Always sincerely,

= i
Z("\ ’\i v S 5

Honorable Hertin T. Manson, 71
The Medison,

dadison Avenue at 58th Street,
New fork City, N. Y.
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210 Bast 68th Street,

New York City.

My deer Mr. President:

On the strength of the years of friendship
between you and Martin, and the admiration and appreciation
of him which you expressed to me, only a few months ago,
I am asking you for an appointment to see you at any time con-
venient to you.

5

If it were not of vital importance to us, I
not attempt to impose upon your crowded hours, but, knowing
your kindness and generosity, I stake my faith upon your consent.

Do you remember the dinner at Basil O'!'Connors after
your first election when the White House in ice was placed upon the
table, you said to me, "It looks cold and that's the way it has been
during the Hoover years, but I will not have it so - my friends will
be able to see me when I am there" — and so in the name of friend-
ship, may I see you?

Sincerely,

/s/ EVA M. MANTON

(Mrs. Martin T.)
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Janusry 31, 1838,

¥y dear Judge ¥antonie

I have received your resignation
a8 United Stutes Circuit Judpge for the Second
Judicial Circuit, and I hereby accept it %o take

effect on Tuesday, February seventh. 7This will

wive you opportunity to disposé of such pending %
/ Lot

metters as the public interest re‘.ft}.}.resj ot/ 'y

l-»// (PA® B 5y Vg

Very truly yours,

Honorable Martin T. Hanton,
United States Cirouit Judge,
New York City,

Hew York.




Dear lrs. Hanton:i-

T am advised by the Attorney General
that becsuse of the case now pending in New York
s conference with you at this time would be highly
snadvisable, Under the circumetances, I feel
obliged to decline your request.

if you desire %o make any sugzestion
or recuest in relation %0 the situation in New
zest you communicate with Attorney
phy and 1 am confident he will givs
athetic consideration to snything you may
1 am sure you will understand,

Very sincerely yours,

FRANKLIN D, ROOSEVELT

Krs. Mertin T. Manton, 7
219 East 62th Street,
New York City,

New York.




SUGGESTED
FOR PRESIDENT

» edvised by 7 el
now pending in New York a conference with you
b

Under the



THE ATTORNEY GENERAL

WASHINGTON




y THE WHITE HOUSE —‘\
£3. WASHINGTON b ( : v ¥
y \ \v, ‘:;:)Q \V’ {—

Hay 4, 1838.

MEMORANDUM FOR
THE ATTORNEY GENERAL

®ill you be good enough

7

to reply to the enclosed?
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Fovember 27, 1940

Hantone

This is in reply to your letter of
Rovesber fifth, sbout your husbend?s case.
The fttorney Gemeral informs me that

Judge Hanton's application for parole is now
~Gnder considerstion by ithe Parole Board at

Weshington. If your husbend is not released

or percle, T am sure that the ittorney Cemersl

will give careful consideration to sny petition

for executive clemency which may then come

before him.

Very simeerely yours,

Hrs. Evsa ¥, Hanton,

365 Genesee Psrk Drive,
Syracusse,

New York.
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THE WHITE HOUSE
WASHINGTON

Hyde Park, New York
November 23, %940

MEMORANDUM FOR
THE ATTORKEY GENERAL /0

preparztion of reply.

Enclosure

l .Y L ,
from
J /40,
ied in
th a
it to

cony of which
ro enton

: Drive,
nring
py of
‘torney

=RSE0R



November 28, 1940

Respectfully referred to the

Letter from Hon. John E. Mack, 234 Main St., Poughkeepsie, Nelsy
11/14/40 to the President, with attached letter he received from
David M. Menton, 365 Genesee Park Drive, Syracuse, Ne. Y., 11/7/40,
writing in behalf of his father, Judge Martin Manton, confined 1n
Lewigburg prison, in his application for pardon, together with &
copy of the President?s reply of 11/27/40 to Judge Mack, sent to
the Attormey General.

Letter from Eva M e J.) Mapton, 365 Genesee Park Drive,
Syracuse, N. Y., 11/5/40 to the President, & i in securing
her husband's release from Lewisburg prison, together witla COLY of
President 's reply of 11/27/40 to Mrs. Manton, sent to the Attormey
General .




" 365 GENESEE PARK DRIVE

SYRACUSE, NEW YORK
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Hovembsr 27, 1

Dear John:

This iz to sckmowledge your letter of
Hovember fourteenth, enclosing & letter from

_ Dsvid ¥. ¥anton, of 365 Genesee Park Drive,

X Syrzcuse, New York, with respsct to the case of
Martin Henton, former Judge of the United States
Cireuit Court of ippesls for the Secomd Circuit.

:

Judge Manton bsceme eligible for parole
on November 5, 1940. His case was heard at the
penitentiary and is now pending before the fall
Bosrd st Washington. If he is denied psrcle he
mey apply for executive clemency and his case
will thereupon be carefully investigated by the
Department of Justice.

fir. Devid Manton's letter to you will
receive cereful consideration in comnection with
+he executive clemency proceedings.

Bith kind regsrds,

Yery sincerely yours,

NS

Honorsble Jobn E. Msck, /777"
234 Maim Street, :
Poughkeepsie,

New York.
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) “THE WHITE HOUSE
] -/‘: WASHlNGTON
~ /]
7} f‘\ L
- / 74
-~ Fovember 22, 1940

MEMORANDUM FOR THE ATTORKEY GENERAL o
"4

For preparation of & replye

F. De Re

onn B, ack, e
N.Y., 11/14 /403
ceived from

lLet. to the President from J
934 Main St., Poughkeepsie,
1et. of 11/7/40 he has re

encl
dgéyid%ﬂgwﬁanipn,vaSking that the President
1ook with favor upon the current applica-

tion for pardon of his father, Judge
Martin Manton.

RS SR

- -



November 28, 1940

Respectfully referred to the

Attorney Genersl.

DFIN M. WATSOH
the President
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Manton, Martin T. . .
'mﬁéﬁjfbrk City{ﬁ's' Cirecuit Court of Appeals,

Aphil 18,1935,

A eamittee is being organized by him for the arrengement of eppropriéte
ceremonies for the late Justice Oliver Wendell Holmes. While the

details of the plan have not yet been worked out, the thought is to arrange
the ceremonies for the latter pertof May or the early part of June, having
special reference to the President's own engagements, as it is desired
that he should be persond ly present on this occasion. L etter is to
ascertain whether it would be pesible for the Fpegident to be present

and if so, whether any date would be more convenient to him then anothers.

SEE INVITATION "NE® YORK"




STATE, Secrotary of

The President referred $o him by memo., for preparation of reply, &
letter fros Martin H. Carmody, Supreme Knight, Knighs of Columbus, dated
May 36, in regard o the religious strife in Mexico and easks that the
Presideat intervene, Under date of May 1ith, Ass't. See, Moore submitted
& éraft of a reply, to lir. Carmody's letier, oraft stated in part thet it
s obvious that our Governmeant is without suthority tc determine or control
the Mexiean internal situation with respect %o religion precisely es 1t is
without such power with respeet to the finances or domestic trade of that
country or sny other phase of 1its internel affairs, Stated further that
the gemeral attitude of our Government is illustrated by provisions
contained in the Convention on the Rights ani Duties of States nigned at
Meontevideo, December 26, 1933, whish by our Government has beem ratified
and proclaimed. A copy of thias Convention is sttached, for the President’s
information. By sonfidential memo, dated May 27th, Mr, Melntyre advised
the President that Doc 0O'Connor *phoned him indticating that 1t would be
highly sdvisabie for the F sident to See Bishop Thomas E. Molloy (%7) end
to telk %o him sbout the Catholie situstion in Mexisc., TFurther stated, that
the President cught to see Judge (Martin T, ?) Manton, There is attached =
memo. from the President to Mr. Heintyre, dated fiay 20th, instructing him
to talk this over with Father John J. Burke.







Manton, Hon, Martin T.,
f New York City.
'Nov. 6,1933,

States that four young men of Sayville, L.I, have prepared wordis and music
for a N.R.A. march and song and have petitioned him to try to obtain for them
an opportunity to present it to the President at some recreationsl moment. Says

that Suffolk County, Long Island, has been very much interested in this accomplish-
ment; they have played the march and sung the song at the NoR.A. parades in that
county.. Will come to Washington any day that arrangements can be mede for them,




ATTORNEY GENERAL,

-

11-20-~35, | 5 g S

Called attention to the fact that Judge/Manton weuld be pleased
to be named on the World Court, and thot Maniey Ur Pudson is prominently
mentioned in connection with this sane matter; Mr, Cummings suggested
that it might be well to bear these two names in mind,

Attached is the following typewri}j&a mote: "At Warm Springs, Ga.,

November 23, 1935, MEMORANDUM FOR THE SECRLTARY OF STATE What would you
think of Manly Hudson for the World Qourt? / F. D. R."

SEE 202




1 (0fficid File)




ATTORNEY GENERAL, The
Oet. 19, 193

The Fresident, by Hemo, requested that the Attorney General Speak %o him shout
this whole b ject immediately after election, and referred to hinm letter from
Hon. Williawm Dennan, United States Circuit Gourt of Appeals, ¥inth Judieial
Cirewit, san Franeiseo, Calif., dated Sept. 27, 193¢, énclosing copies of letsers
dated sept. 26 addressed to Qhief Justice Charles Lvans Hughes and Hon. Hartin 2.

need of addisional Judges and reorganisation of the Federal Courfs, ox
|The President wrote Judge Demman on Cet. 18, thanking him for his note and the
infomation, and says he wishes he could vigit the Coast, but the officisl reason
is the whole truth - 2 things are €oing on outside our borders thst
he does not want %o - B Fashington or to be away from there
more than the ef 3 This letter was sent from Aboard the
Presidential Speet Hoy will get sone Congressional action on
Courts this fall,

SEE -~ FPP 338
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Tlv

McDERMOTT, Charles J.
Arcadia, Yarmouth Counby,
Nova Scotia

8-7=38

Iavited the President to come to Wedgeport (Nova Sectia ?) this summer for
$una fishing. Said that he will arrange everything, and that the end of August and
September 1 to sbout the 10th are the best $imes. Sald that he saw Judge Martin T.

Manton snd his family at lunch on August 5, and the Judge told him that he was hoping
—4obe eppointed o the U. S. Supreme Court vacancy. NI, McDermott said that if Judge
Manton were the President's cholce it would please all who know him in New Yorke

SEE P.P.F. 2217




{33
{2

The following cormented on the Iresident's radio address of June 30th
at the New York Vorld's Feir Grounds.

35 TN

MANTON, Hon. Martin T.

i"hil«;:delphiu, Pa. 3
6§-30-38 71«38 = Agk, by the President.

WEISS, Mex CiASE, Dr. Willlem Sheafe
San Franeisco, Calif. Religious Union for iorlds Peace
T Kings Park, H.Y.

Vuda38 =~ ALBO CONZe Fres,
on Gettysburgh Address.

P.PJF, 200-Radio Address 6-30-358 (Fair Grounds)







ATTORNEY GENERAL
Jan. 3, 1941.

Gen. Watson referred for preperation of reply a letter from Hom.

Frank J. Creggs Justice, Supreme Court Chembers, Syracuse, K.Y., in the interest
of Martin T. Menton. Wants a pardom for ¥r. Manton, former Presiding Judge in the
Second Circuit; thinks that because of the condition of his health, believes thab
the time already gerved in jail will meet the ends of justices-=--Mre Cregg's letter
dated 12/28/40. —- Mr. Barly wrote to Justice Gregg on Jan. 8, 1941, advising that
President acts on applications for Executive clemency only upon recommendation by

Attorney General, who is now considering this case. -— (MT. Rarly's letter
SEE 4235 is as per draft supplied by the pardon Attorney, Justice Dept., Jan. 7, 1941.)
(official File) '
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SMITH, Hon. Alfred E.
President, Empire State, Ine.
New York, New York

September 26, 1941

Wrote to the President asking that Martin T. Manton, who will be released from Lewisburg
Prison on 10/13/41, be granted a pardon. — The President replied on Oct. 4, 1941, that
since there is nothing in the official reports to cast doubt upon Manton's guilt and the
sentence does not seem to be excessive, the President regards the plea as a request for
& pardon to restore civil rights. Says it has been the President's practice not to con-
sider granting such = pardon until the convicted person has b

forms of supervision for a period of not less that four years. Is unable to find any
Justifiable basis for treating this case differently than he would any other. -- (The
President's letter is as per draft supplied by the Attorney General, Oct. 2, 1941, in
Tesponse to Mr. Mclntyre's request of Sept. 29, 1941.)

SEE - 4236 (C7ficial 717




