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CIVIL RIGHTS FACT SHEET 

DEPARTMENT OF JUSTICE 

January 20, 1981 to September 30, 1982 

The President and the Attorney General have committed 

this Administration to the full and fair enforcement of the civil 

rights laws. These laws, which reach across a broad spectrum of 

American life, constitute the will of the Congress that 

discrimination on the basis of race, creed, color, national 

origin, sex and handicap shall be purged from our national life. 

These laws provide that where the evidence establishes a 

violation, the courts, at the instance of the Attorney General, 

will provide the required relief. 

The Administration is pledged to enforce these laws 

because, as a legal matter, it is the responsibility of the 

Executive Branch to see that the laws are faithfully executed. 

But, even more significantly, we accept this responsibility 

willingly because we believe that these laws are right. We have 

no intention of seeking to repeal or dilute through 

non-enforcement any civil rights law that is riow on the books. 

At the same time, and in the same spirit, we will not 

hesitate to suggest and seek approval in court of ways to improve 
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this national effort when the need for improvement has been 

demonstrated. Opponents seize upon some of our innovations and 

claim that they belie our commitment and reveal a hidden agenda 

to sabotage the country's civil rights effort. In an attempt to 

buttress their allegations of such an effort, critics have made 

various claims unrelated to our innovations; claims which are 

demonstrably false in whole or in major part. We earnestly call 

upon all those genuinely interested in civil rights enforcement 

to join us in the continuing to search for the most effective 

legal tools to combat unlawful discrimination; at the same time, 

we urge that those who disagree with us to cast their criticism 

in constructive terms that will serve to advance responsible 

public debate. 

As The Wall Street Journal editorialized recently 

(October 4, 1982, p. 32): 

In areas like the current busing debate, with the 
issues so complex a.nd the law so manifestly muddy, it 
is immensely offensive to have the activists contend 
that there is one clear vers i on of the law, that they 
own it, and that anyone disagreeing with them is a 
lawbreaker. * * * Let's stop the name-calling and 
scandal-mongering and start having some sensible policy 
discussions. 

The material which follows is designed to demonstrate 

that the Department .of Justice, through its Civil Rights 
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Division, has an effective, ongoing enforcement program in each 

of the fields of law which Congress has entrusted to it. It is 

hoped that such information -- some of which has received scant 

media attention will dispel once and for all the notion 

repeatedly floated by our critics, that this is an insensitive, 

do-nothing Administration which is content to preside over the 

erosion of hard-won gains achieved during the last 25 years. 

Our efforts to enforce these laws are set forth below 

in summary form. 

Voting Rights 

The level of enforcement of the Voting Rights Act is at 

an all-time high. We have: 

0 Entered objections to 85 discriminatory voting 
changes by covered jurisdictions, including statewide 
redistricting objections in 9 states, and thereby 
prevented dilution or impairment of voting rights of · 
black and Hispanic voters. 

0 Reviewed a record of 15,850 voting changes contained 
in 3,777 separate submissions by covered 
jurisdictions. 

0 Successfully defended in court all contested 
objections including purposefully discriminatory 
proposals for new congressional districts in Georgia 
and Mississippi. 
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0 Actively enforced the newly revised Section 2 
in three cases, including one involving 
discriminatory redistricting of the Chicago 
City Council. 

0 Used federal examiners to register voters 
in two counties and federal observers to 
monitor election fairness, including a record 
number of 461, in Alabama 1982 primary. 

0 Established a new Section 2 Enforcement Unit 
in the Division's Voting Section to bring 
litigation to enforce that Section as revised · 
in Congress. 

School Desegregation 

The Administration has continued the effort to require school 

districts which clas~ify and assign students or teachers on the 

basis of race to adopt effective desegregation plans; to maximize 

effectiveness, we no longer seek a mandatory busing plan to achieve 

racial balance, but try to emphasize quality educational opportunities 

through use -Of magnet schools and other techniques. Our activities 

include the following: 

0 We are currently involved in 24 school cases that are 
in active litigation and have another 20 matters under 
investigation. 

0 So far we have conducted over 50 evidentiary hearings, 
negotiated 9 consent decrees, obtained 4 decrees after 
hearings, and are preparing 4 more cases for trial in 
the near future. 

0 Among our active or settled cases are 4 that were 
commenced at the very close of the prior administration; 
(Charleston, South Carolina; Marshall, Texas; Lima, Ohio; 
and Yonkers, New York); we independently reviewed each one 
and determined to proceed with the litigation. One has 
been settled (Marshall); two are involved in settlement 
negotiations (Charleston and Lima); and one is being 
prepared for trial (Yonkers). 
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We have put in place successful desegregation plans 
emphasizing open enrollment and voluntary attendance at 
magnet schools rather than mandatory busing in Shreveport, 
Louisiana, Odessa, Texas and Chicago, Illinois. 

By consent decree, we succeeded in obtaining a desegre­
gation plan for all of the state-supported colleges in 
LOuisiana and are negotiating similar plans in Alabama 
and Mississippi. 

Discrimination in Housing 

Enforcement of the congressionally mandated right to be free 

from discrimination in the sale, rental or occupancy of housing on 

the basis of race, ethnicity or sex has continued to be a high priority. 

0 

0 

0 

We are currently reviewing 59 housing discrimination 
cases for potential litigation; 3 cases have been 
tried; 2 new cases have been brought; and 8 cases 
settled by consent decrees. 

Indictments in 8 cases have been obtained charging 
the forceful interference with housing rights because 
of race. 

We successfully argued in the Supreme Court that 
"testers" be granted standing to challenge discrimi­
nation in the sale, rental or financing of housing. 

Criminal Prosecutions 

The investigation, indictment, trial and conviction of 

criminal violations of the civil rights laws are proceeding at 

a record pace. Cases in this area involve such offenses as racial 

violence, police brutality, Klan interference with individual civil 

rights, enslavement of migrant workers, and the like. The Department 

has since January, 1981: 

0 Carried out over 5451 FBI investigations resulting 
in 54 indictments, 8 informations, 55 trials and 4 
re-trials during this period. 
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0 Included among the above statistics are such cases of 
national importance that have been indicted and tried 
as: Joseph Paul Franklin convicted of killing Utah 
joggers and tried for shooting Vernon Jordan; 
INS employees tried for abusing Cuban refugees; 
Klansmen tried for interference with rights; migrant 
crew leaders and others charged for involuntary 
servitude. 

Employment Discrimination 

The Administration has vigorously ~ontinued to seek and 

obtain relief against public employers who discriminate on the 

basis of race, sex or national origin; rather than arbitrary quotas, 

relief in such cases now focuses on enhanced recruiting, nondiscrimin-

atory hiring and promotion decisions and full relief to all actual 

victims. 

0 During the past 21 months the Division has been 
actively involved in 36 affirmative employment 
discrimination suits, including 9 new cases filed; 
17 consent decrees have been obtained and there are · 
ongoing 17 investigations OE . employment discrimination 
involving 28 state or local government agencies. 

0 We obtained the largest backpay award in the history 
of the Department in a suit against a public employer 
$2,750,000 on behalf of 685 victims of discrimination. 
Another award of $1,300,000 was obtained in the Nassau 
County, New York police case. 

0 Indications from our monitoring of already entered 
consent decrees -- decrees -- that do not depend on 
racial quotas -- are that they will be as successful 
as any quota plan. 
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Co-ordination and Review of Federal Regulations 

The Department is successfully executing its highly technical 
. 

job of issuing co-ordination regulations under -various statutes and 

of co-ordinating and reviewing the efforts of federal agencies to 

adhere to them. In this regard, the Civil Rights Division has: 

0 Negotiated civil rights implementation plans with 23 
separate agencies, requiring long-range objectives and 
interin steps. 

0 Required submission, reviewed and approved final section 
504 (handicapped) regulations for 10 agencies. 

0 Drafted and distributed to these relevant agencies, a 
preliminary co-ordination regulation on implementation 
of section 504 in federally conducted programs. 

0 Worked further on review of all federal statutes and 
regulations for vestiges of sex discrimination, and 
forwarded to the Cabinet Council on Legal Policy the 
First Quarterly Report on that activity. 

0 Developed a draft co-ordination regulation establis~ing 
standards for enforcement of 65 civil rights statutes; 
draft is presently being reviewed at OMB a_nd should be 
published for comment soon. 

Rights of Institution~lized Persons 

The Administration is actively engaged in enforcement activity 

- under the Civil Rights _of Institutionalized Persons Act (CRIPA) as 

well as continuing to participate actively in ongoing litigation. 

Our efforts include: 

0 Nineteen CRIPA investigations involving 23 state 
and local institutions of every type covered by 
the Act. 

0 Active participation in 30 ongoing cases, including 
2 new f i 1 i ng s. 

0 In a landmark case involving the Texas prison system, 
we won a major decision in the Court of Appeals for the 
Fifth Circuit and have succeeded through negotiations 
in reaching· a settle.ment on a significant portion of 
the case. 
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Appellate Activity 

The Department has represented the interests of minorities 

and. women in a large number of cases in the Supreme Court and Courts 

of Appeals. 

~ In the Supreme Court's 1981-82 term, we were involved 
on the merits in a record 16 civil rights cases. 

0 In 9 of these cases, significant protections against 
discriminatory behavior were upheld by the Supreme 
Court in response to our arguments. ~/ 

·
0 In the courts of appeals; we have in the past 21 

months successfully defended desegregation plans, 
criminal convictions, fair housing decrees, rights 
of the institutionalized and Department of Education 
requirements under Title IX (sex discrimination). 

~/Crawford v. Bd. of Educ. of the City of Los Angeles, U.S. 
(1982), 50 U.S.L.W. 5016 (No. 81-38, June 30, 1982) 

General Telephone Co. of the Southwest v. Falcon, U.S. 
(1982), 50 U.S.L.W. 4638 (No. 81-574, June 14, 1982) 

Hathorn v. Lovorn, U.S. 
(No. 81-451, June 15, 1982) 

{~982), 50 u.s.L.w. 4664 

Havens Realty Corp. v. Coleman, U.S. (1982), so u.s.L.w. 
4232 (No. 80-988, February 24, 1982) 

North Haven Board of Education v. Bell, U.S • 
..,,....,,,~-

50 u.s.t.w. 4501 (No. 80-986, May ~1982) 

Plyler v. Doe, U.S. (1982), SO U.S.L.W. 4650 
(Nos. 80-1538 and 80-1934, June 15, 1982) 

Polk Co. v. Dodson, U.S. (1981), 50 u.s.L.w. 4077 
(No. 80~824, December 14, 1981) 

Sumitomo Shoji America, Inc. v. Avigliano, U.S. (1982), 
50 u.S.L.W. 4643 (Nos. 80-2070 and 81-24, June 15, 1982) 

Zipes v. Trans World Airlines, Inc., U.S. (1982), 
50 u.S.L.W. 4238 (Nos. 78-1545 and 80-951, February 24, 1982) 

Similar successes at the jurisdictional stage include Blanding v. 
DuBose and Johnson v. Board of Education of the City of Chicago. 
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MEMORANDUM 

Washington, D.C. 20530 

December 9, 1982 

TO: Carol E. Dinkins 
Assistant Attorney General 
Land and Natural Resources Division 

FROM: B. D. Daniel ! · 
Special Litigation Counsel 

SUBJECT: Review of OCS Sale 53 Decision 

You have indicated that there is some reluctance to 
seek review of the Ninth Circuit's decision in California v. 
Watt, 683 F.2d 1253 (9th Cir. 1982). This memorandum will 
revfew the reasons why review is critical in this case and 
also address the reasons for not seeking review that are 
currently advanced. 

PERTINENT BACKGROUND 

OCS Sale 53, to offer OCS trHc ts off Central 
California, was first announced in 197 7 . After following 
prelir.:i nc.ry procedures, including COT'.lJ-lyi n 12 1,d th t\EPJ.", · 
Secretary Watt announced the final co~tnur~ of Sale 53 in 
Ap:- il ir 0 1. 2.nd a fin.sl n o tice c·f E e: } c ·.-:':.· j · ' :' lisr·ed pursuant 
to th t" U: ~SL A . On tfa y 2 8 , 1 9 8 1 , th c 1 t: :: . ' 0 r e: L:~ was conduct e d . 

The State of California, among others, challenged 
th€ lease sale in the Central District of California. That 
co~rt held that Interior h ad complied v~th ~ 1 : legal provisions 
except the Co::..s tal Zone Management Act. 1 t he ld that a leas e 
sale is a federal "activity directly affecting the coastal 
zone" under Section 307(c)(1) of CZMA. Because Interior had 
not conducted the consistency determination required under 
Section 307(c)(1), the district court blocked activities 
connected with the lease sale and cancelled the leases. 

The Ninth Circuit largely agreed with the district 
court. It confirmed that Interior had complied with NEPA and 
OCSLA. It likewis~ held that an OCS lease sale is governed 
by Section 307(c)(1). It concluded that by referring to 



- 2 -

"activities directly affectin~ the coastal zone," Congress 
really meant activities that [establish] the first link in 
a chain of events which could lead to" subsequent activities 
that might impact the coastal zone. It speculated, however, 
that the consistency determination required under CZMA at 
the lease sale stage was not so imposing as (1) CZMA quite 
clearly requires, (2) California argued, . (3) the Czt.'!A 
requlations do require, and (4) we fear. Even at this point, 
the panel admitted it could not "properly delineate" what that 
determination would require. Last, the Ninth Circui t counter­
manded the lower court order cancelling the leases, but agreed 
that activities should remain enjoined until the CZMA procedures 
were followed. 

REASONS FOR SEEKING REVIEW 

There are four independent reasons why review of the 
Ninth Circuit's decision is critical: 

(1) the Ninth Circuit decision to read the phrase 
"directly affecting" out of CZMA is yet 
another in a disturbing line of lower court 
decisions that, under the guise of "expansive 
interpretation," in fact attempt to redraft 
environmental legislation to irr.pose more 
stringent requirements on federal action 
than those contemplated by Congress; 

(2) the Ninth Circuit's scheme for consistency 
review--to be conducted at the lease sale 
stag e to furth er the policy of early sta te 
involvement i n d ~ cisions c oncern inf the 
coa stal zon e --was explicitly rejected by 
C on~ res s ~ir~ i L a~c~dc~ OC ~ ~! i n 19 78 ; 

(3 ) the h inth Cir cu it' ::: s ug?est i on tha t CZMA's 
con s is t ency reql2i r t:l.'ent s c ar.not b e "properly 
delineated" will guara nt e e prolong ed CZ~.A 
litigation f er ~very OCS l F~se sale , wh i c h 
will cost the f ede r a l treasur y e normo us sums 
of money and will s e r iously d e l a y cri t i ca l 
OCS developmE:nt; 

(4) the Ninth Circuit's decision thre a ten s 
confrontation and litigation under the 
CZMA over any federal action that could 
conceivably concern a coastal state, and 
in particular would grant states veto power 
over vital federal projects, including 
national security .and military proj ects, 
tha t could for e seea b l y impact t he c oasta l 
zone. 



- j -

Each of these four reasons, moreover, aligns with a conservative 
policy goal of this Administration: 

(1) the Attorney General has as a matter of 
conservative policy called for judicial 
restraint in his most important public 
addresses, the Chief Justice has agreed 
with the Attorney General on this point 
in his own public speeches, and the 
Burger Court has been quick to correct 
"judicial legislation" as a matter of 
conservative jurisprudence; 

(2) it is a central conservative tenet 
espoused by this Administration and 
the conservative members of the Court 
to leave policy decisions to elective, 
representative, legisla tive consideration; 

(3) rapid development of the Outer Continental 
Shelf to help reduce our dependence on 
foreign oil has been a keystone of this 
administration's energy policy; and 

(4) v;hatever this administration's desire to 
increase federalism may be, one clear 
overriding policy is that vital federal 
decisions like national security and 
military decisions are matters for 
resolution at the national level by 
the President. 

;>1ore than that, each of tl!ese rt-'<;t:on~ an- b.scked hy considerations 
o f "g.ood gove rnment" in conservci t ivt.: tlrn:.:> : 

( 1) Chi e 1 Juo::c i cc I;_·;; ~ ; r,>- '-E:l::: i-.2s E:xpresseci 
fear$ tha t ever-~xpsndin~ liti8a tion--and 
especially environ~ental liti~ation--is 
already overburdening our federal judicial 
syste~ ~~d frustrat in~ effec tive judicial 
decisio-:-i- rr;ak ing; 

(2) Congress must be encoura ged t0 use plain 
language in statutes, t o mean what it says, 
ar.d not to leave critical policy decisions 
for a federal judicia ry populated l a rgely by 
Carter appointees; 

(3) federalism notwithstanding, the federal 
government must be free, at least, to manage 
its own property largely as it sees fit. 
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(4) federalism notwithstanding, vital national 
issues like national security and military 
decisions must be resolved by the federal 
government. 

In these circumstances, any one of these four 
reasons alone would warrant this administration's seeking 
review of California v. Watt. Considered together, these 
four reasons amount to a'i1a})solutely compelling case for 
seeking review. 

SUGGESTED REASONS FOR NOT SEEKING REVIEW 

It has been suggested that we not seek review because: 

(1) we should not risk losing the Ninth Circuit's 
favorable discussion of CZMA's consistency 
requirements; and 

(2) the Ninth Circuit's decision merely encourages 
state/federal cooperation and is therefore 
consistent with the move toward increased 
federalism. 

Even taken at face value, these concerns do not com~ anywhere 
near carrying the weight of the cor.ipelling reasons for seeking 
review listed above. Moreover, when examined closely, these 
supposed 11 reasons 11 appear insubstantial. 

The Ninth Circuit's discussion of the consistency 
requirements for OCS lease sales will be no help to us except 
in this case. The Ninth Circuit admitted it was not decidin~ 
a live issue; to c.cdress the issue' the p2nel had to II r aSSUP.1€] 

arguendo" that th€ lowEr court had required a more stringent 
c on s i s t en c y r E' v i e;. . 6 ~'. '.: F . 2 d n. t 1 7- 6 !~ ( e rn p h a s i s in o r i ~,- i n a 1 ) • 
The Nir:t 11 Circcit fc· :-:·:~:~· :ion if C! L ~ rtl', incon~dstent ·v:i".::i-1 
Commerce Department rq·-,,:lation~ c;1 the sub_1ect, which in l a ter 
cases will no doubt he entitled to deference when the issue 
is addressed directly. The panel's analysis also suffers 
from the samE~ c -:.:-ror c ~ -- -. :'.:.ted in the discu::sion of "direc tJ_-: 
affecting"; th e anc.l ys~s in effe-:t: redrafts CZMA to suit t~ ; ~ 
Ninth Circuit's ov.."'TI p0r;1os es . And the Ninth Circuit has given 
Commerce a role it ha s no desire to undertake: acting as an 
appeal tribunal for consistency determinations. For these 
reasons, it is hiFhly unlikely that there is anything at all 
favorable in this decision to be save d by avoiding review. 

Even if there were something more favorable than 
this analysis shows, it is not clear how seeking review on 
the "directly affecting" issue will put the consistency 
resolution at risk; Even if California were to cross-petition 



- 5 -

for review of the consistency ruling, the Court would not 
be likely to grant review. All except the first of the four 
reasons for granting review on "directly affecting" would 
counsel heavily against review of the consistency ruling. 
In addition, the consistency language is too open-ended and 
speculative to justify review. It also would not be necessary 
for the Court to discuss the details of the consistency review 
process in resolving the "directly af feet ing" point. If 
California raises the issue in opposition, we need not admit 
California is correct; we can say that if they are indeed 
correct, that is even more reason why the Ninth Circuit's 
"directly affecting" analysis was wrong. Quite simply, 
whether or not the consistency ruling is worth saving, 
seeking review just does not put that ruling at risk. 

It is not clear that this administration considers 
federalism an especially worthy goal in matters of environ­
mental decisionmaking. Even if it did, it would be clear 
that federalism in the context of CZMA is one-sided and will 
work to thwart the substantive goals of this administration, 
but would not contribute to state involvement in the resource 
management decisions of other administrations. CZMA requires 
consistency with a state's environmental decisions. If a 
state is more pro-environment while the administration is 
more pro-development, CZlvIA will come into play and give the 
state a role. If the state is pro-developrrent and the federal 
adrninistratioP pro-envi r·~'n:~: E·nt, hovcve:-, CZV:P, does not force 
federal action to be consist E:nt with the state's pro-development 
policy. CZViA, therefore, creates fecleralis:r only during this 
administration and will give states a role only in delaying-­
and blocking this administration's resource development policies. 
To support the Ninth Circuit's ruling \.'ould therefore be to 
support a notion of fedc!-2li s::. run arr,oi-:, to su;:iport a use of 
CZM.h that. ensures confronlatiun with this adrr.inistration rather 
than future state/federRl conperati0n. 

0 :1 close inspection, th e supposed reasons for not 
seeking review fade quickly. The Ninth Circuit's consistency 
ruling is at ~est a Phyrric victory. The panel's decision on 
the " d i r i:: c t 1 y <- f f e ct in r. " i s f' u <.:- as a pr a c t i c a 1 r1 a t t er p e rI'1 i t s 
states to override crucial federal decision s and policies 
through litigation and does not c ontric ute to an even-handed 
notion of federalism. 

CONCLUSION 

In my judgment, California v. Watt is the most 
critical environmental decision in the federal courts since 
Calvert Cliffs subjected the federal government to a decade 
of NEPA litigation. I have not seen any more important 
adverse ruling in this Division, nor could I imagine one. 
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C.E.D:nkins 
F.R.Stcenland, Jr. 
A.S.Al-::iy 
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ME10RANDffi1 FOR THE SOLICITOR GENERAL 
... -· -

Re: State of California v. Ja:nes G. Watt, 9th Cir. 
Nos. 81-5699, 5700, 5701, 5811, 5812, 5813, 
5814, 5815, 5720, 5822 

R-CO'"~-,.DIP" ci:-,_T..,.c-. ""'I (!'TT\... D ... ... f L.!:., ·,· •• ~.!.J,d, nli ._,r:_ -L ~nt. e J.,je epar""wen~ Q 

the Interior and the General Litisation Section 
rtco~~end certiorari.) 

•rne opinion (and hence jucgmen:) was issued on 
Ac~ust 12, 1982. The State of Califcrn:a filed 
a petition for rehearing on Au~us~ 26, i9e2 

~:::::::::. d, Tang, Prege rs on 

ISSUE PRESE:~TED 

·1-·s)~:..her Section 30/(c)(l) of t~1E: C-:=..:~c:..: Zone !~ar.c.~-s:-::<.::r,: 
Act requi~~s ~he Secre~ary of the Inte~io~ ta ~~e:cde every OCS 
2 ' :_ j ·- ~ - • = ·._ .. ~ ": ~l a d [:: ~ 2.. : l e 'i e i·~ 2.:":"1 ~ ~.:. ~ ~ o r, c : ·_ · : ; ,--. ~- :_ ~1 ~ ~ c~ ~ E· r: e c t . ;: :::, :· 

-
2 st 2 ~e·~ co~~:al zone on :je ground tha: :hc~ e subsequent ac: ~ ~!-
tic~ c.r~ dir~c: ef~ects of the decision ~o cc;iduct a lease s~le. 

Section 307(c)(l) of the Coasta: Zone ~~nage~ent Act, 15 
U.S.C. 1456(c)(l): 

Each federal agency conducting er [~;portin; 
activities directly affecting the coastal zone 
shall conduct or support those activities in 
a manner which is, to the maxim~~ extent prac­
ticable, consistent with approved state raanage­
me:1t progra!Js. 
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STATE'.ENT 

On April 29, 1981, the State of California, local gover~­
men:s and enviro~~ental obani~at1c~s sued to enjoin portions o~ ~~S 
Lease Sale 53 involving an area of the outer continental shelf off 
the central California coast known as the Santa Mar-ia Basin. On 
May 27, 1981, the district court found that the plaintiffs were 
likely to prevail on the merits of their claL~ that the Secretary 
had erred as a ~atter of law in concluding ·that there were no dl~ect 
effects upon California's coastal zone that were attributable to 
Lease Sale 53. According~y, the district court held that Secretary 
Watt had violated the Coastal Zone Management Act by failing to pre­
pare a consistency deter~ination as provided for in Department of 
CoI!ll:lerce regulations, 15 C.F.R. Part 930, which ioplenent Section 
307(c)(l) of the cz:~A, 16 U.S.C. 1456(1). On August 18, 1981, t:-ie 
district court issued a final judgment holding that the Secretary 
had violated the CZMA. 

The major issue between the parties was the proper def l­
n1tion of the ter~ "directly affecting the coastal zone" as usej in 
Section 307(c)(l) of the CZ~A. Under the statute and i~ple~e~ti~~ 
regulations, a consistency determination ha3 to be prepared o~ly :r 
a federal activity has direct effects on the coastal zone. ~he 
federal 0overnment's position was that t~e direct effects of an OCS 
lease sale are those which have an identifiable effect on the coas­
tal zone and are part of, or irr.I:iediately authorized by, a lease sale. 
Direct effects of lease sales, in our view, do not include the ~ote~­
tial effects of activities at the exploration, develop~ent and pro­
duction stages of the OCS pr6ce3s. Activities at t~ese sta~~s are 
subject to subsequent approval by the Secretary of the Interior as 
well as a separate consistency certification process which nust be 
satisfied before exploration, or develop~ent and production p!ans 
may be approved. Federal approval of the plans, moreover, is 
ehplicitly subject to judicial review in the appropriate court of 
appeals. 

The plaintif~s contended that the d:!.rect effects of· 2. 

lease sale were all the potential effects of oil and gas explora­
tion, development and production activities which night eventually 
take place on the leased tracts. The distri:t court adopted the 
plaintiffs' expansive v:ew, and found that t~s DCS lease sal e was 
an activity directly affecting the coas~al zone because "leasing 
sets in motion the entire chain of events ~hi ch cul~inates in oil 
and gas develop:::ient" (D. Ct. slip op. at 16). According to the 
district court, the direct effects attributable to Lease Sale 53 
included not only the state's specific cla~~ that leasing would 
ultimately result in an oil spill endangering the habitat of the 
southern sea otter, but also encompassed all of the potential 
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adverse eYer,:.~ 2 isted ~r~ t~; ~ Environ.'":lental lDp:?.ct Stc.~ecent (;::::s) 
and Secretar:~l Issue Document (SID) prepared for tjat lease sale 
(D. Ct. slip op. 39-lll). 

On appeal. the Hinth Circuit adopted the district court's 
reasoning and holding, and affir~ed on August 12, 1982. It ruled 
that an OCS lease sale dir8ctly affects the coastal zone b~cause it 
establishes "the basic scope and charter for subsequent developMent 
and prod u c ti on" ( Ci r. Ct • s 11 p op • at l 3 ) • It found the 1 e ·as e s al e 
to be a significant link in the chain of events . le.ading to dcve:!.op­
ment and production of oil and gas "because at this stase a:::. the 
tracts can be considered together, taking into account the c~~ula­
tive effects of the entire lease sale 1 1 •. 11 (Id.) Tne court of 
appeal5 adopted the district couct's list of direct effects developed 
from the EIS and SID (id.). 

Having adopted the State's legal posit~on on the thres­
hold test for when a consistency deter~ination nust be prepared, 
the court attenpted, in dicta. to .te~per its holding by provijins 
a limitation on what w~uld result or.ce such a deter~ination w~s 
prepared (Cir. Ct. slip op. 21-25). Interpreting the rernainjer o~ 
Section 307(c)(l), the court declared th~t, for ';hose activ:~ies 
directly affecting the coastal zone, requiring such activities be 
consistent to the maxl~un extent practicable with the State's 
coastal management progra::: did not m3an tha~ the ''federal activity 
mus t be [ as J. cons i s tent with the p 1 an as 1 s o o s s i bl e" ( Ci r • Ct • 
slip op. 21, emphasis original). Indeed, in ca~in~ a c onsiste~cy 

determination "the lease sale need not be configured so ~s to pre­
clude ..§..:~ possible future 1:1cons1stency f'ror:i 2.risint; as cevc:..c;:::::c:-.~ 
proceeds." Id. at 24. ':'he court stated tjat the Secretary sir.:;:ily 
"must set the leasins, developnent, and production activities on a 
path tha:. is ~unsistent with the state plan to the r::axin:.i..""J exte:-i'; 
practicable in lic;h: o!' the ~hen available knowledge." Id. ?:'...na.:-..y. 
the cot:.rt indicated tr.a.: disputes over corfistency shouldbe res0::..-.:c : 
by the Secretary o:' ~o:-:-.=e r ~ e who' in the court Is view, ha.s the pone~· 
"to reconcile t~e para:::o~ntcy of the national 1ntere3t witn ~~e co~­
c~rr.s o:· t!J.e s:ate." Id. at 25. 

On August 26, 1982, the State filed a petition for re­
hearing and rehearing en bane. In that petition the State ar5ued 
'-"1th c:ubstant"a' .,.,..~ . i~ca ... 'on •1....a ...... ·nn cour .. 's tre~ .. m""n ... ...,:- .. ,...., rt • ~ ~ ..!.. ""I ......., o...J v-. .... - i..; ~ , V.;. J. v ..., - v C. \.I _. l.. LI .i.. v .. ~ ·~ 

term '';:naxi:nur::i exte!lt prc.c:icat.le" was inconsistent wit:1 the Com2erce 
Department regulation defining the term, 15 .C.F.R. 930.32, as well 
as the legislative h i stor: of Section 307(c)(l). It also ar;~ed 
that the Secretary of Commerce had no power to resolve consistency 
disputes on the basis of p~r~~ount national interest, and that 
Congress had rejected such an override autnority in enacting the 
CZMA. lccordingly, the petition for rehearing requested that the 
court of appeal delete from th~ opinjon all the dicta concerning 
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the ~e~nl~~ ~nd content of a consistency deter~i~~tion, and co~:::~ c 
its op:r,10:-;. ':..o t:-ie t~1rcshold qu~stio:i litit;ated by the part:es o:: 
when such a determination is required. 

SUMMARY OF DISCUSSION 

The proper definition of "directly affecting the coas­
tal zone" in the CZMA is an important question not only for the 
high priority federal OCS oil and gas progra.'11 but f.'or all a·cti·1i-
ties of the federal government. The Ninth Circuit decision expan­
sively defining the ter~ thus threatens to disrupt not only tllis 
country's efforts to obtain energy self-sufficiency but a wide 
variety of federal progra~s and projects. Due to commitments to 
members · of Congress by the Department of ComDerce to promulgate 
interpretative regula~ions when this ~ase is over, the present 
opportunity is the only one in wh:ch an independent Supreme Court 
review of the disputed tero will be possible 

The substantive limits of the CZMA's consistency r2quirc­
ments offer the states an unparalleled opportunity to thwart fe~era: 
action with which they disagree. This is particularly true at t~e 
early stases of the OCS o~l a~d gas pro;ra~ beca~~e the effects o~ 
future OCS activities cannot be predicted with any accuracy. In the 
1978 A..'Ticnd.11ents to the OCSI,A, Congress dealt with this uncertainty 
by creating a step-by-step decisionmakins process for tl1e OCS. To 
ccrnple~ent this, Congress provided for CZ~A consistency review or 
exploration, developwcnt and production activities when those st~~es 
are reached :'....n the OCS proce~s. ':'he Ninth Circuit's co::prowi.se 
rul1ns creat e s a new con3isten8y review procedure for these activ!­
ties at the lease sale stage, in excess of that provided for by Con­
gress. With nu clear standards governing its iffiple~entation, the 
Ninth Gircuit's suggested pro~edure will inevitably result in CZX~ 
challenges to, and pre liwina~y injunctions aGainst, OCS leas~ sal es 
for many years in the future. 

DISCUSSION 

Introduction. -- Tnis case 1~ the culmination of years 
or· controversy ccncerni ng the prope r applicat1o~ of the consister.cy 
requirenents of the Coastal Zone Manascment Act, 16 U.S.C. 1451 et 
Se q ( .... ,.,, ... , ... ('\ r - ' l an ,..; -re- 'r -:, c-::o c-r' .,., ~ >- - •r: "" rS" :::> nt to th P Oute r • VL...o • .' .:.J-i ; , v -._· "-.1 .i.. ...... ... ........ be.'-' .l..._; ~_ ..__, ._ ..; ~ ..:....._v l .. ~ --\..... !-~ \...- .. -

~ti t-' - ., ' r L d J. ... 4 ~ n C ~. 1-~l ._ (O"SLA) Ti~ 1.,,on nen .... 2...L ~ .. e..1....i. an s .cv, .:s u • ...,,1.,, -.5 _) - e., sea. .., . n.l.s 
dispute h a s be en ongoing .3.incE: 1974 'rlh::n e !'fortS-Segan to ame nd bo t~ 
the CZMA and t l.1e OCSLA to acco;n,"D.odate the plan to accelerate OCS oil 
and gas development in respons e to the en e rgy crisis and an Arab o i l 
embargo. Since that time, the Inter:or Depart~ent has taken the 
position that the proper time at wtich oil and gas exploration and 
develophlent activities on the OCS are to be reviewed for consistency 

• 
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~ith an ad~ace~t state's coasta~ ~~~a[e~~n: pro;ram is when p~ar.s 
setting o~t those activities a~e sub~itted ~or approval. inte~io~': 
opponents (some coastal states, and cnviron~ental groups) have c:a~~ej 
that consistency review should be pcr~o~~ed ~or exploration, ;~o~~:­

tion and development activities earlier, at the lease sale sta;e o~ 
the OCS process. Interior's view prevailed in Congress in 1976, t~e 
contrary view prevailed brief:y in Comm2rce Depart2ent regu:atio~s 
1n 1978, but those regulations were withd~awn !n 1979 after the Of:~ce 
of Legal Counsel (OLC) ruled them to be unauthorized by the CZ~A. In 
this case, the Ninth Circuit has attempted a co~promise to that dis­
pute, ruling that consis~ency review of exploration, production and 
development activities must be performed at the lease sale stas~, b~: 
that consistency for these activ:ties need not be absolutely assured. 
In order to reach-this result, however, the Court failed to address 
the statutory language of the CZMA, ignored exis'tin5 Cor:1r:ierce Depart­
ment regulations, and read into the statute an override provision 
that does not exist. Because the portions of th~ Ninth Circuit 
opinion which favor Interior are dicta and c~early contrary to 
existing legislative and reguiatorJ provisions, we believe that tte 
court of a;:>pea:.s' atter::pt to ac!'J!eve a "reaso:-iable cor::pro:-:ise" in 
this dispute is fatally flawed and will not survive. ;1oreover, ~~c 

court's resolution is certain to enbender endless litlsation i~ :~c 
years ahead. 

1. §upreme Court review 0~ thi3 case is necessarv and 
important; t.here ne·:er w!ll be another O".):lO::-otu:--.:. ::·: to adjre:::s : ~:e 
def ~n~ ... 'on o·, .... ..., .... ... er,..., "d'r~ ... -'., a·,· ... p ct"n~ ... ,..,,, CO'S'2.l ~o~"" ''"' ::.,"" J... ...i... L,,- .. ... i....•.1.t- 1,,, a..1 ..... ~t,,; V..I... '( J.. .i. - ...._.J.:...... ~ • .te a._v __ ~ .:~ ---·~ .. , , -

CZ!·~A. -- l~oroaj_:.y, 61-ven t:-ie favorable d!c:.a :..r: :::~e :~1n:n C~rc'.li: 

opinion, we wculd be inclined tu accept a ~art!~! victory and wa:t 
until the prob lens we fore see develop in future cases. ':'his opt io:-., 
however, is not open to us in the circumstances presented here. 
First, many of the most promising OCS lease sales in t~e near fut~r ~ 
¥111 take place adjacent to states located in the Ninth Circu!t. 
We have no option but to follow the court of appeals decision and 
atte~pt consist ency deter~i~ations ~or those sa:es. The o~ly ~~:2 
where consistency is liab:e ~o be raised and likely to be liti;atej 
c . ..;~~~j-2 :::~ ::~:-.. :::-.. :.:r:~...::.-: ~=-. ~.:-:e r1car fu~ure is t:-le Gec~~~s 2c..~.,: 
North htlantic OCS Sale 52 no~ scheduled fo~ late fall of 1982. ~n 
atteQpt to preserve our liti;ating pos~tion by ~a~lir.s to pr~pare 
a consistency deteroination on OCS Sale 52 w~ll result, given the 
Ninth Circuit cri~io~, i~ an ~~junction asainst 2:: or rar: c~ :~ :: 
sale in the district court. Put s ir::iply, · if a consistency d eter::-;:'.... ~: c. ­
tion is prepared for hn OSS sale off Alaska, it is wishful thi~ki~S 
to expect New ~ngland juGges :o require anything less for a lease 
sale in the n~ddle of the Nation's lar~est fishins area. The last 
time a Georges Bank sale was enjoined by the district court, it took 
two year[, and involved two proceedings before the district court, 
rour appearances before the court of appeals, and several stay appli­
cations to the Supreme Court b_efore the sale was allowed to occur. 
In good conscience, we cannot advise Interior to place an OCS lea~e 
sale in such jeopardy, sim?lY to preserve our litigatins position 
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in the hope that we will eventually·and ulti~ately prevail in 
obtainir.g a split in the circu~ts. In other words, we either see~ 
certiorari in this case, .or forgo forever a vindication of the 
federal 3overrunent's interpretation of the statute. 

The second factor dictating against waiting for another 
case is that, absent a petition for certiorari, the Cor:i.~erce Depar:­
ment will promulbate resulations incorporating the Ninth Circuit's 
opinion of the ter~ "directly affecting the coastal zone."· In 19 8!, 
Commerce had issued regulations adopting our position in this lit~-

. gation. Those regulations were withdrawn after they encountered a 
hostile reception ar.iong some coomittee members in Congress. At tr.at 
time, Cor:unerce pledg~d to some Senators to start over and promul 0~te 
new regulations. The Department has been holding off, pending the 
outcoQe of this case but if no petit~on for a writ of certiorari ls 
filed, Com:nerce will have to go ai-:lead·. Tne Departnent wou2.d have 
little choice but to promulgate regulations defi~ing "directly 
affecting the coastal zone" consisten~ with the Ninth Circuit's 
opinion in this case. 1/ The regulations would undoubtedly be 
a.pplauded by C2.liforn::!..a's allies on the Eill. As a result, even ~r 
we atte~pt to ?reseve our litigating position in another case~ we 
wo11ld be faced with the insur~ountable barrier of a court opinion, 
agency regulations~ and conbressional statements all against our 
interpretation of the Act. 

The Com.~erce regulations, of course, would apply not only 
to OCS lease sales but also to a wide variety of other iLlp~rtant 
federal activities. The expansive de finition that the Ninth Cir­
cuit c.dopted of the terr.l "directly affecting the coastal zon~" potc :.­
tially subjects federal activities with no substantial re1~tionship 
to the coastal zone to consistency limitations. See. p. 23, fn. 7, 
infra. If t~e Co;.:_~erce Depart~ent adopts the definition in the 
opinion, this case represents the le.st real oppor:unity to li~it t h e 
appl::..c a tio:;. cf t!-ie co::si s t e .:-1 cy requirement ~ of the CZ:·~A to federa: 
activities th~ t have soc e di~ect and i~oed1ate connection with re­
so~rces of the coastal zone. 

Whil e Co:-a.~e rc e doe s not pre sen:ly have an interpretative 
regulation defining "directly affecting the coastal zone," it does 

" .... 
!/ If Conme rce prorr.ulgated inconsistent regulations, California 

. would siDply sue and have the~ s e t aside. 1n~ State filed suit 
against the 1981 regulations in the central district of Califo~nia, 
which was dismissed when Cor.ii~erce withdrew the regulations. 
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have .or.e de!':.n:..ng fli:C.Xi.::ur.. t::i:ter.t pre:..cticable. r. Tne regale.to:--:: 
defir.ition, however, doez not confor~ to the state~ents in the 
Ninth Ci~cut. 15 C.F.R. 930.32 (see pases 22-23 i~fra). If, in 
light of the Court's opinion, Cos.~erce were to alter this res~:c.­
tory definition to conforn to the Ninth Circuit's suggestion, the 
rulenaking would be vulnerable to legal challenge in other courts. 
The likelihood of an adverse result in such litigation is substa~­
tial because, as California correctly points out in its petition 
for rehearing, the Ninth Circuit's dicta is contrary to the legis­
lative history of the CZ~A. Thus, it is far preferable to seek a 
writ of certiorari in this case, where we have ~ s6lid case on the 
merits, rather than to hope for revised, favorable Co~~erce regula­
tions whose merits will be highly dubious. 

Finally; the Outer Continental Shelf oil .and gas leasing 
progran is an extraordinarily i~portant national activity. It is 
the cornerstone of this Nation's effort to reduce our dependence on 
foreig~ sources of energy. Aside fro~ potential resources ~ithin 
Alaska, the OCS contains the ~ost promising reQaining areas uncer 
the jurisdiction or this ?:ation in which larse oil and gas r-e~o:.:rce~ 

may be discovered. Pursuant to Section 18 of the OCSLA, 43 U.S.C. 
1344, a prograo for oil and gas leasinb has been developed w~ic~ 
calls for 4 0 1 ease sales in the next f i ·.re· years. Tn e cour-t of 
appeals decision pla.ces a large nu.'";'Jber of tose sales in jeopard:,· 
of delays and injunctions o~ CZ'.1A claims. Such a result is not 
tolerable for· a pro;rar:i that was designed to "result in expedited 
exploration and development of the Outer Continental Shelf 1 1 1 ." 

q3 u.s.c. 1802(1). 

The OCS oil and gas progr~~, moreover, is ~portant not 
only to the goal of energy independe~ce but also to the vital effor': 
to reduce fede~al defici -ts. The prosram ran~:s second to the ovcrc.:l 
efforts o~ the Inter'nal Reven~e Service as a source of federal re~e­

nue. See H.R. Rep. No. 97-269, 97th Con;;., 1st Sess. 19 (1981). 
The hit;h b::..J.s in OCS ~.=.le 53, n.t issue in this case, exceeded .22 
billio~; t~e bids on the 19 tracts enjoined by t~e district cc:.:~: 
arr. 0 u r-! ~ s- c: : o ~ 2 2 O r:J :!.. l : ~ o 71 • In a 11 , t f1 e f · e de r a l b ~...: j :; :: ~ p ~ 8 :. s : : :_ :, :-; ~ 
~~:~ ~or 2:5 to !20 t~l:~on annually from the oil and 5as lea31~~ 
progra..r:i on the OCS. Interference with OCS leasing, through de:ays 
associated with prelininary injunctions because of uncertainties of 
fulfillin5 CZ~A oblisations, ~hus implicate~ the hig~Pst pr1or:ty 
1nteres:~ o~ t~i~ ~ation. For all these reasons, pursuin~ a wri~ 
of certior~ri in the present case is both ne~essary and i~porta~: . 

2. The Outer Continental Shelf leasing is a unique feceral_ 
progra.'71 whe!"e interes:s of t:-ie ;~ation a:i.d t:'le s:ates are in cor: f:.~c: : 

the states wlll ners1st in their attemnts to i~nose their will :~r e~~~ 
the subs~antive li~itations cf the CZ~A. -- To fully understand the 
issue presented in this case, three iuportant considerations must be 

·' .... . ' 
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kept -in mind. First, unlike ~ost o~he~ litigation concerni~; 
en v 1 r o n .. -:i en ta 1 1 aw s , states a:--: d the : r po;._ 1 ti c?. l s '...:.:id i ·:: s :'...on s , :- ~ :: :-: ~ :­
than environQental organizations act:ng alone, are invariably p:~:~­
tiffs in OCS lease sale case~. In the past five years, t~e S:a:~s 
of Maine, Massachusetts, New York, New Jersey, North Carolina, Alas~s 
and California, as well as some of their political subdivisions, 
have filed suit against lease sales. While often couched in ter~s 
of environQental statutes, these suits are, at bottom, a~out t~e 
states' desire to control federal activities on the OCS accord:'..~; 

to their own policies. Short of federal capitulation to state 
·demands, no compro~ise, nediation or ad~inistrative procedure ~ill 
avoid litigation. An OCS lease sale represents a stark conflict 
between local and national interests and the states. The latter, 
so far,· have not seen fit to abandon their local concerns to the 
dictates of national policy. Thus, the laws guiding the OCS leas:'..n; 
progr~~ cannot be interpreted to "accomnodate" all the raany and 
varied interests of the coastal states. Secretaries of the Inter:o~ 
have two choices: either secure a favorable statutory i~terpre:a::c~ 

- of the measures affecting OCS leasing so that there is at least a 
fair chance to avoid prelL~inar-y injunctions against lease sales, or 
abdic~te their duty to control federal leasing by of~ering only 
those tracts acceptable to the various state bureaucracies. 2/ 

The second consideration is that the Outer Continental 
Shelf Oil and Gas prosra~ is an highly unusual, if not unique, fed­
eral activity. The overr-iding rec.lity o!' this program is that the 
government, industry and the states cannot deter~ine what actual 
oil and gas production activities ( platforcs, pipelines, tankers 
etc.) will take place on the ·ocs until long after the process l1as 
been init:'...ated throu.;h leasinf;. UnlH:e a da.-n, road or waterh·c:.y p!"' o~ ­

ect, the final contours of the cocpleted activity cannot be predic­
ted at the outset. ?or this reason, r.or~al plannin; procedures, 
designed to avoid proble~ s wh~ch ~ay be encount e red as the p~oje~t 
progresses, are of li::itec value .in the OCS progra~. Indeed, t::.e s -2 

2/ Short of not leasi~g cer~~~n areas at all, 1t is hard to ~ee 
how Interior c ould accor..s:ioC:ate certain vital interests. In 

Massachusetts, for exa.-nple, the Attorney Gen~.·al is a separately 
elected of~icial, e~titl e d t o initiate litigation on behalf 8~ t~ ~ 

Commonwec...lth. 1:: the 2.2 ~ -.:. Geo:-ges ::;,c.n1: .l €ase sale, Interior c.:1d 
the Governor reached a~ a cco~odaticn on leasing , but the A~torne y 

General, for a variety of reasons, r.a:'..~tained tha~ litigation 
regardless. Similarly, Interior could reach a reasonable deter­
mination on future leasing with the (next) Governor in California 
or the Governor in Alaska, only to still confront a suit for pre­
liminary injunction by the State, filed at the behest of a state 
coastal commission or some other similar organization • 
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procedures rr.ay be counterp:-od~c:1ve since decisions to eli~inat2 
possible risks raay also eli~i~a:e potentially i~portant hydroca:-:o~ 
resources. The only way to ce:er.oine whether the rist:s or resou:-::: ~:: 
will be encountered, or both, is to begin the process throush an :: ~ 

lease sale and exploration. 

In enacting the 1978 A~endments to the Outer Continental 
Shelf Lands Ac~, 92 Stat. 629, Congress recognized this reality 
and created a special decisior:.:aking structure for the OCS. Uncer 
a systeo of phased decisionnaking, the initial deter~ination to 
authorize oil and gas activity on a tract in the OCS, by offerin5 
it at a lease sale, can be modified or reversed at later explora­
tion, or develop~ent and production stages. Thus, unlike many 
other federal activities, an initial determination to go forward 
does not necessarily ~can the project will ultimately be co~ple~ed. 
As a result, in contemplating the OCS program, one must put asi~e 
many ideas on wise, forward-lookins, problera-avoiding administra­
tive practice, a~d learn to evaluate the issues in the step-by-ste~ 
fashion prescribed by the statute.· 

Thirdly, it must be re~e~bered that the prov~sions o~ 
Section 307(c)(l) are a subst2ntive li~ita~ion on federal actio~s. 
Although the docu~ent called for by the Ninth Circuit -- the 
consistency deternination -- Qay appear to be another relatively 
harmless paper~ork require~ent, that i mpression is incorrect and 
dangerously ~isleadin;. Unlike the National ~nviron~ental Policy 
Act and the environnental i~pact state~2nt requi~c8ent containec 
therein, Section 307(c)(l) is not a procedura l 2e2s ure. Once it is 
dc ter~ined t~a t a f e deral activity "directly affec:s" a State's 
coastal zone, the federal agency is obligated to tailor its activi­
ties in a manner that, to the Qaximwn extent practicable, ~ill be 
consistent with trie State·, s pl a n for that area. Th e consiste:-i:::y 
d~ ter~inatio r: it s elf is a recitation of h ew co~p li ance will be 
achieved, a~j to what extent cospliance is possible. Like NE?A 2nd 
and EIS, it could be subject to attack for ina d e qu a cy, but un:~ ~ e 
~E?A, the underlying federal action is also sub jec ~ to judicial 

Tnese three factors -- power, uncertainty and the substa~­
tive role of the CZ!·1A -- color the actual dis"Jute between the 
part~es 1~ t~~ : ca s e: the definit~ c n of "direc:ly affect~n5 :~ e 
coastal zo~ e '' ~n Section 307(c)(l) of the_Coastal Zone Manase~ en: 
Act (CZMA ) , 16 U.S.C. 1456(c)(l). Becaus~ the ultioate ef~ects of 
any OCS lease sale are inherently speculative, each side is free ~o 
characterize the outcome in a way it chooses and atte~pt to enforce 
its ·11ew in t~e courts. In our estimation, the only me~hod to ~n­
ject some certainty into this legal quagmire is to restrict consis­
tency review of the OCS lease sales to activities and events that 
are part of, or immediately caused by, the sale. Only the effects 
cf such limited activities can be estimated with a fair degree of 



accura~y at the lease sale stase and tested a;ainst the dictates 
of a state's coastal zone management prograr:i. 

3. The 1978 Anendments of the OCSLA were desi~ned to ~~e­
vent prenature decisions on OCS a:tivities t~sed on ir.aGe~u~:e o~ 
speculative in~or~ation. -- Con3ress orig!nally enacted the OGS ~ands 
Act, 67 Stat. 4o2, in 1953 to authorize oil and gas leasing on t~e 
portion of the Outer Continental Shelf retained by the United States 
after granting the bed underlying the territorial sea (generally 
three miles) to the coastal states. 3/ During the ensuing 20 years, 
areas of the OCS, l~rgely in the Gulf of Mexico, were leased under 
that Act. Then, in response to i;he Arab Oil Embargo, Pr-eside:-it. ;;1xo:1 
announced a program of expedited 0il and gas leasing in hitherto ~n­
touched "frontier': areas of the OCS. ·See. H.R. Rep. No. 95-59 ·J, 35-;:1 
Cong. 1st Sess. 75, 89 (1977). Fearing that the rather gener~: :e~ . :~ 
of the orig!nal OCSLA were inadequate to control su~h a drastic ~~O­
gram, Congress began in 1974 to overhaul the Act. The resultin; :j~ ~ 
Amendments to the OCSLA were ~he product of r:!.uch coopr-omise and 
attern~ts to reconcile nu~erous, often conflictins interests: develop­
ment of oil resources; prote~tion of the environment; recovery o~ 
fair market value and distribution of the burdens o~ develop~c:1~ 
among all regions of the iiation. St-e generally Watt v. Ener;::·: ,;c-;:~ ~­

Educat1o:-ial Fou:-idation, No. 80-1464 (DeceQber 1,---r§"B"l) slip op. at 
12 & n.16. 

Fron the very star-t o~ the ailendatory precess, however, 
Congre2s proposed to separate the federal decision to explore ~or 
oil and gas or. the OCS froD the dec~sion to develop an area on the 
OCS for oil and gas production. See Joint Hearings Eefc:e the 
Cor.".;ilittee on Ir:terior and Insular Affairs and Co::t11erce, U:iited 
States Senate, 94t'.'": Con;., lst Sess. 3 (1975); E.R. Rep. Ho. 9~-22~, 

9 lit-h ro...., ·- ~.,,~ SP"'S 11 (1075; '""n" C> .... o~c-,-,n ''n'"'e .. 1.,•,.-.- ~;.~s .-,,,..,..i.,, "i w v ,,. ~ .:::, . ' J.. ....... ..... - ......- • ~ .... ,.,/ • ..... \._... ....... c:. ~ ...... ~ J ...... • u ........ .J ...... 4 .. b "-' . J...... ~ \..4 4. · ...... ;.....-

mental C8nc ep t w&s t~at t~e extent Gf hy~~ocarbon re sources, and 
hence, the i~pacts of exploitinb the~, cannot be deter~ined prior 
to e:r:p:.or2.:io:·~ . 

3/ The Submer~ej La~ds Act, 67 Stat. 29, 43 U.S.C. 1301 et~' 
cede6 to t:--: e s~st0s su·0i:ierged l ands -"sea.,.,·ard to c:. l:.ne t:-i.:-e e 

geographic mile s dista11t from the coastfine of each" state to s et.he~ 
with ,'the r1~jt and power to manage, adoinister, lease, develo~ a~j 
use the said l~nds and n~tural resources all in accordance with 
~p~licable st:;.te laF 1 * 1 •

11 Section 9 of the Sub::-1erce d ::.,a:ids Ac:- , 
~3 U.S.C. 1302, as well a3 Section 3(1) of the OCS L~nds Act, 43 
U.S.C. 1332(1)> however> declare that the subsoil and seabed seaward 
of the territorial sea appertain to the United States and are under 
its jurisdiction and control. 

-~ ... . ,,. . . 
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T~n~ final r:ot.:.se Heport e:r:plained the purpose o:' -p:-·e2cr~~~r.~ 
these separate, staged federal decisions: 

Section 25 is !ntended to prov:de the 
mechanis~ for review and evaluation of, and 
decision on, development and production in a 
leased area, after consultation and coordina­
tion with all affected parties. 

The co~cittee considers this one of the 
most important provisions of the i977·a~end­
ments. It provides a means to separate the 
Federal decision to allow private industry 
to explore for oil and gas fro~ the ?ederal 
decision to allow developoent and production 
to proceed if the lessee finds oil and gas. 
The failure to have such a rnechanis~ in the 
past has led to extensive litigation prior 
to lease sal~s, w~e~ onsho~e an~ environ~en­
tal i~pacts of production activity are not 
yet known. In fact, the failure to have this 
procedure has led, in part, at least one court 
to invalida:e an entire l~ase sale. 

R.R. Rep. No. 95-590, 95th Cong., 1st Sess. 164 (1977). 

Thus, Con~ress dealt with the perceived prob:e~ of lack 
of infor~ation about resources, and environ~ental and socioeconc~:c 
effects of OCS oil and ~as develop~ent by altering the struct~r~ 
of federal dec!s~on~akin;. In the future, not all dcc1s~cns wo~:d 
be made at the outset of the lease sale stage, but woul~ be r.:ade a: 
later, specifically ident,i~ied stages when the r.:axir:n.L"ll a.""Jour-.t o: ... .::,­
forr.::a.tion would be available. In part~cular, the OCSL.t.. :.:::e::d~: :: r::s 
o!' 1978 bro~:e do·,;:; the o::::s :easing process into .:c:..:.r G.:sc:r-e': ~ s::;e;:;::, 
and each of these steps is subject to its own array of substantiv~ 
and procedural requireoents. 

Step One - The Y::..·1e-Year Lec.s~ r. ;- Sche:-:L1 ::.e. -- ':'!-le f:!..rs~ 

step is to prepare a f~ve-year leasinb pro;rao pursuant to Sect~on 
18, 43 U.S.C. 1344, to providP. an overall framenor~ and schedu:e 
for OCS lease sales based on a consideration o~ co:i;ressiona:ly 
prescr~bed f~ctors. The st~tute d~rects :ne Sec~s~~:y :u sclicit 
Co~~ ~ r - ~ ~"r- fec"p"al a-encies ana" s~~·e· -~vP"Mor c 1 M D" - - ~ "·r-"-~ ........ ! _,.:=:. J.. .l . ..)lu , -· Q J. VQ.""' e:;v .._.1, ~1 • ~i •6l • .. CiJC..i... - J. ~ 

~~~ ~"o ·-r~~ t3 U ~ C l~-1· 4. rc)fl)· and r~ " uJres ~ D"onose~ ~"o·r - -" •.I. - ,t-J ~ 6 .. ._..1 .;.L > , • '-' • • _1 \ , > • t,; '-! ..l... G. _ L • ...i t:!. t:> ... c. ... 1 

to be published in the Federa: Register for a ninety-day co::i:::ent 
per:'..od so that ''any state, local government or other person D~Y 
sub:::-.:'.. t cor:.."Je nts and reco2rnendations as to any as;:ie c ~ of such pro­
posed pr0gra.ms." 43 U.S.C. 1344(c)(3); 1344(d)(l). After a Sec­
tion 18 program is approved, OCS lea~ing must proceed in conforr.~ty 
with its provisions. 43 u.s.c~ 1344(~)(3). 
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The District of Colu~bia C!rcu!t recently considered thP 
leasing progra~ sta5e of the OCS process in Cali~ornia v. Watt, 663 
F • 2 d 1 2 9 0 ( D • C • C i r . l 9 8 1 ) • I t int c r n r e t e d S e c -;:; ion l d t o ~: e ·• a 
process which will pe r::ii t. the Secretary of the In te r:-ior to we i ~::1 ·1 ' : :-.e 
reJevant benefits and risks in scheduling lease sales. Id. at 1297. 
The court refused to prescribe the result to be reached by the Secre­
tary. "The Act does not riandate any particular balance but vests 
the Secretary with discretion to weigh the elements 1 * '·"· Id. at 
1317. Interestingly, Ca~!fornia argued that the Secretary could no: 
schedule sales in sowe areas off its coasts because of alleged inco~­
sistency with · its coastal zone mana5enent pro6ran. Id. at 1310. :h~ 
D.C. Circuit rejected that argument, stating that consistency prob:~=5 
were best addressed in ''conjunction with specific proposed activit!es." 
Id. at 1310. 

Step Two - The Lease Sale. -- Once a lea~ing progra~ is 
approved, the next step is the OCS lease sale. ~3 U.S.C. 1337(a) 
authorizes the Secre:ary to 6rant leases to t~e hishest respons!6:~ 
qualified bidders at a lease sale. In preparation for a sale, the 
Department of the Interior takes a series of discrete actions: 
infornatioil s~thering, call for both posit:ve no~inations and e~c:~­
sions of tracts, idBn~ification of tracts for ~urt!1er rev!ew, pro­
posed notice of lease sale, final notice of sale, and sale. See 43 
C.F.R. 3310 et sea. An environ.r:iental 1:7ipar.t statenent is norr.:aJ_ly 
prepared, ancr-c~ultation ~ay be initiated u~der Section 7(a) of 
the Endangered Species Act, 16 U.S.C. 1536(a), if listed species 
may be affected. 

Un d e r Sc c t ion 1 9 of th i:: 0 CSL A , Li 3 l] • S • C • 1 3 4 5 , ~he G o v e r: 1 c :· 
of an affected state, together with apprcpr~at9 local govern.~ents, 
are given a for~al opportunity to sub~it re co~~endations re~ardin; 
" t. '" e cc ~ z e +- J ,..., p ~ n ..., , o c a+- ~ o n" o "' a p .... o Do s 0 0 ' -, , .,, e s a, p 4 3 U S ,.. l l ..... ..... , .......... •" ..... c. J u .... v..... .Lo. • ~ ....... ........ .- \.,; c.. ._, J. - • • • \.J • 

13~5(2.). T:'""le Sec•cta:--y is directed to accep~ t:i c Go·.rer:1or'' s r~co1.:­
mendations only if he deter~ines that they provide a reasonable 
balance between the national interest and tl1e we :l-being of the 
citizens o~ the a~fectsd st~te. ~3 U.S.C. 13~~(c). 

After a lease sale is held, and leases awarded, only ex­
tremely lioited activity may be undertaken wi~hout furthe~ federal 
approva~ under the Act. In particular, a lessee may only conduct 
"prel:'... r: ::._:-: ,-~:--:: c.. c t-:'.. \· :'... t ~e~ 11 p :-· :'..or to s ub~is:::J..on c.. :-id approv<::.2. o: 2.::1 

exploration plc..n. These are defined as: 

[G]eophysical and other surveys necessary to 
develo~ a co~pr~hensivc exploratio~ plan. 
Such prelim~nary activities are those which 
do not result in any physical penetration 
of the seabed of greate~ than 300 feet of 
unconsolidated formations, or 50 feet of 
consolidated for~ations, and wh~ch do not 
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rc~ult in any significant adverse i~pact c~ 
the natural resources of the OCS. 

30 C.F.R. 230.34-1. The infcrQation necessary to s~:~e the lctc~ 
exploration and development stages is gained through these prell~i­
nary activities. 

The lease stage provides the lessees and 
the Secretary with a chance to a~ass 
data ~hich will inforn future proposals . 
and decisions. ?or exa~ple, 1 * ' testing 
as well as 1 1 * sa.I:lpling might be abso­
lutely essential for the lessees' decision 
regarding the appropriate commitment of 
their resources in light of the area's 
developnent ?Otential. SiQilarly, the data 
generated by testing activity will also 
per4i1t the Secretary ~o exercise and foro 
judgQent in balancing the dual public in­
terests of protecting the enviroru;ient and 
enhancint; oil-production capacity. 

North Slooe Borouhh v. Andrus, 642 F.2d $89, 594 (D.C. C:r. 1980). 
More extensive activity is subject to the lesses' compliance with 
the procedures and substantive requirements of the next stage: 
explo:·a tion .. 

Step Tr.ree - The Exoloration Sta~e. -- Section 11 of the 
OCSLA, 43 U.s:c. ~~40lc), rcqui:es lessees to submit explora::on 
plans to the Sec re ta ry for a;>;>ro-.•al '1 p r10 r to co::-_-:1encin£ e xpl o ra­
tion 1 * 1 ." The plan must be consistent with the provi~ions of 
the OCSLA, and rebulations pro8ulgated thereunder. 43 U.S.C. 133~. 
In addition, any perso~ subcittin; a ple~ QUSt a:t~c~ a certi~ica­
tio~ that the activity described in the plan affect:~; a~y land use 
or water use in the co a stal ~one of a st a te is co~siste~: wi~h ~h~ 
state's approve1 coastal zone manase~cnt pro; ra~. See, 43 ~.S.C. 
13 1~ tJ ( ~) ( 2) , c..n d ~ 6 U.S.~. 1 ~ 56 ( c ) ( : ) ~ ~ ) • ~~: e 3 -?: c: :-' :; ~ ~ r :~· ::. s ~ x ~ ~ :~) ~= ~ -
ly proh~tited from g~anLing any license or per=1~ for ~ny ac~!v!:y 
described in an exploration plan until the state concurs with th? 
certification of compliance, or a determination of consistency or 
necessity is cade by the Secretary of Co~~e rce. :~. 

Tne Secretary of the Interior is authoriz e d to r e q~ir e 
modifications to an exploration plan to achieve con~or~ity w:th the 
provisions of the OCSLA and regulations pronulgated pursuant to 43 
U.S.C. 1334(a). The Secretary must disapprove a plan if the activi­
ty "would probably cause serious harm or da::iage" to life, proper·ty 
or to the marine, coastal or human environment. ~3 U.S.C. 1340(c)(l). 
Any action of the Secretary to approve, require modi~ication of, vr 
disapprove, an explora~ion pla~ is subject to review in th e U~ited 
States Court of Appe~ls in which an affected state is located. 43 
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U.S.C. 13~9(c)(2). A~ter an e~ploration p:an is approved,.drill~~; 
pernits and other necessary licer.ses nay be issued to allow explor~­
tion activities. 

Step Four 7he Develo?~ent and Production Staze. -- If 
commercially valuable hydroc~rbon resources are discovered, the ~i­
nal stage of the OCS leasing process is develop~ent and product:on. 
Prior to developoent and production, the lessee nust submit a de­
velopment and production plan to the Secretary for approval. 43 
U.S.C. 1351(a)(l). Under 43 U.S.C. 1345(a), the governor o~ any 
·affected state nay nake recorzlendations concerninb the size, ti~i~~ 

or location of a develop~ent and production plan. These reco~~en2~­
tions are to be accepted by the Secretary if he deter8ines that t~e; 
provide .for a reasonable balance between the national interest .and 
the well-being of the affected state. 43 U.S.C. 1345(c). In add~­
tion, the Coastal Zone ;~anasement Act -requires a person who sub:.i:!. :s 
such a plan to attach a certl~ication of co~pliance w~th the coa s~a~ 
zone manase~::ent plan of any affected state. 16 rJ.S.C. 1436(c)(3 ) ~2) . 

. As with exploration plans, approval of develop~ent and production 
plans depend upon further approval of the consistency certif~ca:~o~. 
43 U.S.C. 1351(h)(l)(B). The plan ~ust also be in compliance wi:~ 
the Act and regulations. 43 U.S.C. at 135l(h)(l)(A). If the p:an 
is disapproved either for failure to cc~ply with regulations or 
failure to obtain approval of the con s :ste~cy certification, the 
lessee is not entitled to compensation. 43 U.S.C. 135l(h)(2)(A). 

In contrast, a lessee is e~titled to coDpensation in othe~ 
circUiilstances. Speci:"ically, ti1e statute directs the Secretat'Y to 
disapprove a develop~ent and production plan if exceptional geolo~::~: 
conditions, narine or coastal ~eso~~ce val·1es, or other except:o~~ : 

circunstances dictate disapproval despite compliance with the Act 
and reg u 1 at i on[. • 4 3 U • S . C • 1 3 5 1 ( h ) ( 1 ) ( D ) • If the s e c i r cums tan c e s 
cannot be cured or mitigated in a fi ve-year period, the lease will 
be cancelled and the lessee will be e~titled to coopensation. 43 
U.S.C. 1351(h)(2)(C). 

~3 U.S.C. 135l(f) and (g) require the !~te~ior Depart~ent 
t. c. :;:,rep~re an E:1"w'~:-'Of'~~en-c.a~ I:::1)c.i:. :. ::, ~c..·-~· -~& e:ir: : on r..:-le: t:J:.c.n o~ ~o no­
tify the governor of any affected st2:.e in advance that an EIS will 
not be prepared. In addition, consult~t:c~ ~ay be necessary pursu­
ant to Section 7(a) of the Endangerej Species Act, 16 U.S.C. 1536(a), 
at the develop~ent and p~oj~c~!cn s : 2se . /.~; ac~:on o~ the Secre:ary 
to approve, require ~odificatio~ o~, o ~ d~sa~prove a develop~ent or 
production plan is sutjec~ to judicial r ev iew in the appropriate 
court of appea~s. 43 U.s.c. 1349(c)(2). 

Thus, the OCSLA, as amended :~ 1978, creates a system of 
phased, sequential decisionrnaking; the determinations at each stage 
were structured in order not to commit the federal government to 
approve the lessee's plans at the next stage. Indeed, Congress 
added a num~er.of technical provisions to enhance the Secretary's 

:-·. 
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There are provisions, for ex~~le, rnakins r~gulatio~s p~c~u:6a~e~ 
after a lease sale applicable to existing leases, 43 U.S.C. 133~; 
specifically authoriz~n; denial of deve:op~ent a~j prod~ctlon p:~:~~ 
1f sensitive environmental resources are endan~ered, 43 U.S.C. 135:; 
and for extension of lease terms if adverse conditions can b~ miti­
gated over time. Id. 

This phased decisionmaking structure is crucial ,to the 
implementation of the OCS oil and gas pro~ra~ • . As the D.C. Circu~t 
noted, "[rn]andatory sta;e-by-stage review prevents the telescop~n~ 
of any and every projected hazard to * * t the environment in~o o~c 
overwhelming statutory obstacle. The OCSLA standards are not less 
strict, they simply rely more on achieving co~pliance than on exact­
ing proscription." North Slone Borough v. Andrus, sunra, 642 ?.2d 
at 609. The special OCS decisionilla~ins structure peimits dec~sio~s 
to be made at the time when the maxi~u~ a~ount of in~or~ation :s 
available to support the~. Premature decisions to limit act!vi:~es, 
based on inadequate or speculativ~ data, will neccssari~y be cr-ro::­
eous and, as a .result, sacrifice the Nation's interest in locat!~G. 
1dent~fying and developin; potentially valuable oil and bas reso~r2 ~ 2 

without confer~ing any benefit to compet~n; in:erests. 

When other statutes apply to activ~ties on the OCS, the 
task is to integrate the ether statutory requirements into the sp~­
cial decisional structure of the OCSLA, wit~out sacrificinb ei:~cr 
the purpose of those other statutes or the C8S process. Reco;ni~~~~ 

this, other courts of appeals, in connection hith the Endansercd 
Species ~ct and :lEPA, have sous~t to mold those statutory obli ;~t ~ c~~ 
to the OCS process. County of Suffolk v. Secretarv of t~e In:crlor, 
562 F.2d 1358 (2d Cir. 1977), cert. denied, 434 U.S. 10u8 ,(1970) 
(NEPA); North ~lone Boroi~h v. hndrus, s~~ra, 642 ?.2d 539 (Endan­
gered Sp~c1es Ac: ; ; Conservation Law ?ou~~at~on v. A~dr~s, 623 ?.2~ 
712 (1st Cir. 1979) (ESAJ. In the present case, involY~ns t ~e 
Coastal Zone Management Act, this task is easy because Consress 
speci~ica!ly addressed the problem of inte~~atins :~e consiste:1cy 

Congress' answer was not that or the Ninth Circuit. 

4. Congress has snecificallv ~rovided for consistencv 
revie'n· o~ e':-::lo~c..:~·=- :--: . c. ~ -.- ::- ~o::~~:::r.:. c. : ·~ = :-. ~ :: ·:~2:::.0:--; c.2:.~ · .... :..:~es C· ~ ~ ·=~ ? 

OCS when nla~s 2re ~ u8~~:ted and ~e iect~: r ev ~ew of these act~~:::e~ 
at the leasi~~ s t 2~e . -- ~~e Coasta~ Zo~~· ;~2nage~ent Act, lo ~ . S . C . 

145i et ~· wa s enacted in 1972 to induce states to plan for both 
preservation and development of resources in the coastal zone. In 
the CZMA, the coastal zone was defined to extend only to the li~it 
of the territorial sea, 16 U.S.C. 1453(1). - Hence, activities on 
the OCS, by definition, take place outside the coastal zone. As 
a result, in 197 2, the needs a_nd consequences of OCS oil and gas 
activity were not specifically addressed in the CZ~A. Instead, the 
Aet authorized funding to states to develop coastal zone mana~eillen~ 
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pro3rans. 1( ~.S.C. 1~54. O~ce the~e ~rosra~s ~aj been dev0:oped 
and a pp rove d b y t :-i e S e c r e t a r y o: Co:-:-_-:-; e r c e , f il n c : r, c; w a s p r o »' : .: .::: .:: : 0 

administer the~. 16 U.S.C. 1455. Approval of a state coasta: ~o~e 
manas~~ent pro~ra~ also triGbered the Act's consistency requ~,~~~n:s 
for various types of federal actions. As discussed below, the 
original CZMA prescribed a consistency certification procedure for 
issuance of federal licenses or permits which authorize activitie3 
which affect a land or water use in the coastal zone. See Section 
307(c)(3) of the CZMA. For federal activities generally, however, 
the CZMA nerely provides that the substa:1tive result of cons!s:~~cy 
with the plan. be achieved to "the maxir:1.u:n extent practicable 11 !'or­
activities "directly affecting the coastal zone." 

The tern "activities directly affecting the coastal zone" 
was created in conference in 1972 apparently as a compromise bet~~e~ 
House and Senate versions of the bill.- The CZ:\A bill passed by t:-.e 
Senate defined the "coastal zone" as excluding federal property. 
See S. Rep. No. 92-753, 92d Cons., 2d Sess. 8-9, ~5 (1972). The 
House bill, however, included federal property within the dcf1~it1on 

f II t 1 " s H D ~ \.l 9 2 ' " •· '"' c ~ . ,... 2 . C" 0 COaS a zone. ee .n. nep. nO • . -lv"1), ~£:'.Q vong., Q 0CSS. 

2 (1972). Both bills, moreover, provided for consistency onlt !or 
federal activities "in" the coastal zone. At confereilce, "'-he co:1-
ferees decided to exclude ~edcr~l property i'roc t~e coastal zori~, 
but to apply a li::iited consistenc:1 require!:lcnt to '1 use of suc;i :..an.:.:... 
H • R • Re p • No . 9 2-1 5 4 4 , 9 2 d Co r.;; • , 2 d Se s s . (1 9 7 2 ) . Th e f o cu s o f cc :~ -
sressional attention in tnis d:spute was onsho~e !e~eral property -­
such as parks and military i:istallations -- located in coasta: ar~2~. 
See H.R. Rep. No. 92-1544, sunr~ at 14. Th~ H0use version would 
have subjected all uses of s~ch federal lands in the coastal zo~e 
to consistency requireDen:s; the Senate version wo~2d have exe~~:~~ 
all such uses from consistency by deiining the coastal zone to 
exclude federal lands. The Conference co=pro~ised by subjecti~; 
so~e but not all activities on fedcra: la~~s to consistency ~it~ a 

State's coastal zone manabewent pr-o~rac: t~ose "cirectly a~fecting 
the coastal zone." 

hr:-1:le t:-i2-s hi~tc·r:; :Joe: r~ct fe> :·z::-- :_:-- i.:lu:.::n2..te the 
rncaninc; of the terim 11 dir-ec~:.:r' af"fec"c:..Dz;'1 i.:; t:-jt OCS~A context., !.t. 
does establish th~t Congre~s se:ecte~ the ter2 to limit the consis­
tency obligations of ~ederal a;encies carryins on actions in areas 
like the Oc ~ O\'""r which t..._e ~"'"C~"'' -c"n"'"'~"'"'.._ '"'as ...,ler:·ary jul'"'' c::-~ ..._) ' . - '" ~ J - ..:.. ~ • - - c: _. - .. - __ ,. ,,_... - .. ...... ".l ... ....,. J. • - ~ 

diction ana control. The 1~:J..ntr, 2:'..:-c-..:.~: 1 .s c::.:-.::-"'2.rv co:-icl_usion (sliD 
op. at 13) that the term was SElected to ex;~nd t~e federal govern: 
ffient's consistency obligations is totally unsupported by the l_egis­
lative history. 

As ~oted above, Section 307(c)(l) cf the CZMA does not 
prescribe any procedural duties for federal agencies; it just re­
quires a certain substantive result to be achieved. The consistency 
determination was created by the Cor..r.lerce Department to imple~ent 
that statutory· directive. In its purest form, it is simply a 
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state~ent by the federa: agensy th~t a pro?osed a~tion has b~~~ 
conpa~ed with the state's probra~ and tr.at t~e direct effect3 oi 
the action on t~e coastal zone will be consis~e~t with the prc~~a~ 
to the oaximun extent pr?cticable. The cons~stency deternir.a::c~ 
do~s not reveal new inforcation about the inpacts of the pro?osed 
action. ~/ Instead, it is e. state:Jent of compliance with the 
substantive limit i~poscd on federal activities by Section 307(c) (l). 
If the state disagrees ¥1th the conclusion of t~e consisten:y 
deter2ination, the resulations provide that it Qay ask the Sec~eta~y 
of Cor:-~'"';'lerce to r:iediate the disagreement or it ::nay ·seek to en:'orc:e 
its views in court a~ain3t the federal agency. Neither the st at~te 
nor the regulations authorizes the Secretary of Comnerce to overr~de 
a state's disagree;.ient f_or reasons of the para..uount interests of 
the Nation or for'consistency with the objectives of the CZ:lA. ~/ 

Such overrid2 autho~ity does ~est with tte Secreta~y unde~ 
statutory consistency o8li ; at1cns created fo~ fejer~l license es ~~ d 
pernittees in Section 307(c)(3) o~ t~e Act. Under that sectio;., ~~ 
applicant for a licen s e or per~it ·~ust subwit to the State a cer~:­

fication that its activities which a~fect a land or water use in 
the coastal zone will be consiste nt with the sta te plan. If tne 
state objects to the ccr:i~ication, th e license or per~it way no: 
be i ss~ed unJ.. es s tte Se c~ e :. 2 :--y o:- Co::-J,.~e r ·ce d e ~ e r;";"1~n e s "':hat t he 
acti·.,rity is consistent with the objectives ror the CZMJ..] or is 
othe~wise neces s ary in tte intercsta of national security." 
Section 307('c)(3), 16 U.S.C. 1~56(c)(3). 

In 197~, parallel to t~e efforts to ~~end the OCSLA t o 
r ~s p ond to t h e e nerby cr is is, Cong re s s initiated efforts to a~e n j 

the cz:t.A to a c c omr.1oda t e energy r e l a ted activities including ex pesi~ ~ : 
OCS ~il and gas leasins .. At the outset of this a~cndatory pro cess, 
the!"'e ;..;a$ disas reece nt O\'er whethe r the ter~ "license or per::: it" -­
s~c~lon 307(c )(3) c ov e red lease s unde r the OCSLA. S. Rep. No . 
94-277, 94th Cong ., 1s t Sess. 19 (197 5). 

To 
i-t::es in bo th 

cla rify this ~atte r~ 
. .. . -

~ ne no~ s ~ an~ ~e~a:~ 

the bills r epo rt e j out of c o~~ ~ ~­
~:1 c;,i c .:e-d inse.r · : i ~~ ~~'1 e . ~ e r ~ n.:.. ::::~:.. -4 

~/ The r esu l at~c~2 req ui r e t~2 t t~e consi s t ency d e t ~ rDina t !on ~~ : : 
itself desc r i b e th e effe c :s of the p ro pose d a c t ion but s tate~~: ~ : 

an Environ:: 1 e n ~ a : I ;::pa1..: t S-::. t e2ent (.:'.IS) may· sa. t i s t.'y that r e qui r e:-:ie:: : . 
15 C.F.R. 930.34. . 

21 In fact, a paranount int erest override to be ex e rcised by t~e 
President was proposed in a version of 307(c)(l), but was 

deleted in favor of the term "rna xirmm e.:--:tent practicable." 

-., 
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"lease" to Section 307(c)(3) would cean: 

[I]n r~actical tercs, f f I that the 
Secretary of the Interior would need 
to seek the certification of consis­
tency from adjacent State governors 
before entering into a binding le~se 
agreement with private oil com~anies. 

Addition o~-the tcr= 

S. Rep. No. 94-277, 94th Cong., 1st Sess. 19-20 (1975). See also 
R.R. Rep. No. 94-878, 94th Cong., 1st Sess. 52-53 (1976). The Ad­
ministration, however, opposed this proposed amendment for the sa~e 
reason that motivated Congress into acendins the OCSLA: lack of 
information at the lease sale stage. An official of the Depart~ent 
of the Interior testified: 

Our concern is that people nay construe 
this as a requi~e~ent th~t the lease 
applicant prove Federal consistency 
before he is physically able to do it. 
If he do~~ not know what he is ;o~n; to 
find out there and he has no way of quan­
tifying what he intends to bring ashore, 
there may be, if this rcquire~ent is 
placed in a~end~~nt to the Coas~al Zone 
Management Act, a legal tar to us issuing 
a lease. It is like a c~ickcn-~~d-egg 
situation, ~ro~ ou~ point o~ view. 

Hearings on Coastal Zone I~anc.t;ement Before the Subcorw":liti;ee on 
OceanoGraphy of Eouse Cos~ittee en ~erchant ~arine and F~sheries, 
94L1 Cong., 1st Sess. 20~ (1975). 

As a result, altho~;h t~e a~end~ent as proposed passed 
th S ... t' :J ' ' d +- ' ' t +- 30,...,( ')("' ) l" " ~ e enave, ne .• ousE: C~.J..e~e .,;}(: a:r:enG:".icn vO I c ::; • LC. ..., c;.0 . 
F~ E.: c . 6 : 2 e, ( l 9 7 6 ) . : :-. e •.: : : ~ r· ~ ~ s ~~ d ; ,J r ~~· :: :2 c: :""' o ~ ~ h ~ s : ::_ o o r 2 c : :_ c :""~ ·(,· :-:. :· 
to pernit the Confer ence Comcittee ~o study the i~pact of the a~enj­
meht. Id. At Conference, the Co::1.r.1ittee did not restore the del·;tc ·:: 
amendment; instead 1 t created a new :;::irovisio:1 as a subsection of 
3 0 7 ( r- ') ( ":<, ) +- ;.., - +- .. 0 .. 1 -< - , · ._, ' ,,. ~ +- p v ~ l ~ ~ ~ - ' C ..-, - l - n c:: ;::i ""' -< rl o \" -. ~ "-. - r> "' ~ ~ r ~ \'-' \- VJ.1 C..V T"l ~ --' :_..._..._._.'~ \..-v ....... !-'l -•-:,:_,., _ 1 .. l j-' -C._..1.._ ;...~._,.J -"'- ~-V}-'••! ...... ,""" (;.. •• ._ 

production plans to co~s~stency c ~ r:ific~tion requirements. Section 
307(c)(3)(B), 16 U.S.C. lq56(c)(3) (~) . The Conference Report ex­
plained: 

The conference c~~stitute 1 * 1 

specifically applies th~ consistency 
requirement to the basic steps in the 
OCS leasing process -- namely, the ex­
ploration, developraent and production 
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plans suboitted to the Secret~ry of the 
Interior. This p~ov!sion will s~tisfy 
state needs for co~plete !nforoation, 
on a timely basis, about the details of 
the oil industry's offshore plans. 

S. Conf. Rep. No. 94-987, 94th Cong., 2d Sess. 30 (1976); H~R. Rep. 
No. 94-1298, 94th Cong., 2d Sess. 30 (1976). The Conference s~b­
stitute was enacted by Consress and this special consistency pro­
vision for oil and gas leases on the OCS, 16 U.S.C. 1456(c)(3)(3), 
was subsequently expressly integrated into the 1978 Anen~~ent~ to 
the OCSLA, 43 U.S.C. 1340(c)(2), 1351(d). 

In our view, the 1976 A~endment to the c6nsistency prov~­
sions of the CZMA represents a congressional rejection of the ij e~ 
that consistency rev!ew of activities assoc!ated with explora:io~ ) 
developoent and product~on of 01: and ~as on the OC3 should t~ke 
place at the lease sale sta5e. Like oos: who first encounter ~ ~ic 
issue, the congressional corn~ittees in 1976 initially thought that 
consistency review at the leasi~~ sta~e foi' such activ!:ies was 
approp~~ate. And the initial committee rep0rts in 1976, one of 
which is qucted by the Ninth Circuit (slip op. at 15), reflect 
that first judg~ent. But, when acquainted with the practical con­
sequences of such a requireDent and the ~-~possibility of satis~;~ ~~ 
it in a meanin;~ul manner, Con;ress ulti=ntely rejected that a~~~c~:~. 
Instead, it substituted special consistency rsquire~cnts spcci!':c~~~ Y 

desisn to ~esh with the structure of the forthco~i~; a~end~e:-its to 
the OCSLA. It reqilired cons:'...ste~cy review o~ exploration acti~~t~s 5 
when exploration p~ans are submitted for a?proval, and rev:cw of de­
velo~ment and production activities when those plans are subnittcd . 
Tn 1 s s t r u c t u re of cons :!.. s ten c y ob 1 i g at 1 on s l ea ·1 c s o :-i l y 0 S S a c -c :'.. v :'... :, 1 '2 :::· 

which occ~r be~arc an exploration plan is sub~itted to be rc~:'.. criej 
at the lease sale ~tage: those activitie~ ~hat a~e part of, or 
ir:lmediately authorized by, the lease sale. 

f"Phr.> C·' ... r • <o - .:>...-.nH ... . .--o•r' -~ore: r'' <:;:.~ .... or ":-r"7 ha\'O net- · . . ,. . .. _ ...... ... _.J,,_ v •• .._;--vV-••"'.J }--''- .-.._u_ .L.1.._.1 ._...._ ~ ..... - ... ..i... .. 1 _;V # - J. "' ._.__ .Jo 

amended since 1976. Howev~r, in 1978, the Depart~ent of Co~.::-ie rc e 
turned its attention to proQulgation of regulations to i~ple~ent 
the cons:stency requireoents of Section 307 of the CZ'.1.h., a:-id, i:: 
p~rti c~ : ~~, t o ~e~~n~ the ter~s of ~~ct!on 307(c)(l). :h~ ~~:~~i-
t ion of t :-. '.'.: t e r :-:-: , n j i re c t l:; a ff e c t 1 n s th e co as ta 1 zone " ::l :i t :-1 8 s 2 

regulation2 equated direct effects wit~ tho~e that were s!;~!~!c ~~t, 
includin; primary, se~ond~ry and cumulative effects. 43 Fed. Re;. 
10512, 10518-10519. After the Departnent uf the Interior p~ote2ted 
on the ground that such an application of Section 307(c)(l) wo~~d 
require a consistency deterQination on all potentia~. effects for 
every final notice of sale, the matter was referred to the Office 
of Legal Counsel for resolution. Ther_e, that Office rejected 

\ .-
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both Interior's then-h~ld view that Section 307(c)(l) was ~ever 
applicable to pre-lease activities and Co~~erce's resulatio~s :ha: 
would have required a consisten~y Geter~ination for every leas~ 
sale. OLC concluded that Cor..::-ierce's definit~on was unduly ex~~n­
sive, obliterating the distinction drawn by Congre~s between the 
"direct~y affecting" threshold of Section 307(c)(l) for fedc~a: 
activities and the "affecting" criteria of Section 307(c)(3) for­
lessees and permittees. It also ruled that OCS pre-lease a~d 
lease sale activit!es were potentially subject to Section 307(c)~l) 

·if, in fact, they "directly af.!:'ect the coastal zone." The Opinion 
stated that whether such activities did so affect the coastal zo~e 
was a question of fact which should be resolved on a case-by-:ase 
basis •. The Department of Co~~erce thereupon withdrew the 1978 
definition of "directly affecting." See 44 Fed. Reg. 37142 (1979). 

As a result uf this Opinion and an inconclusive oerl~atic~ 
effort before the Depart~ent of 0o~~erce lnvolving Californ~a's 
request for a consisten~y determination for Lea32 Sale 48, tha: 
Depart r.:i en: p 1 eds e d to Y ~ o ::i u 1 s 'l.. t e n 2 w reg ll la t i o :-; ~ au t :10ri:.a.t1 v e l:; 
defining 11 directly affecting the coastal zone." These regulQtions 
were proposed on ~ay 14, 1981, 46 Fed. Reg. 26553, and issued ~~ 
final fer~ on July .8, 1981. 46 Fed. Re;. 35253. ~~e regula:ic~s 
encountered a host~le reception ar.1on6 so~e of the Decjcrs of Co~­
gress, and ~fforts began to adopt a legislative veto. 

The House Cor.:.uittee on ~.-\erchant Marine and Fisheries, on 
a sharply divided (18-15) vote, approved a resolution of dlsa~~rc~~-· 
See H.R. Rep. No. 97-269, 97th Co:it.;,., 1st Sess. (1981). Befor ·~ ein:; 
further actior1 was te:.t:en, the ;,c:::,inistr2.:ion, un-... :illi:-:; to er.co·...:r;'.:. ~·:, 
a major legislative battle and, possibly, ~nother legisl~tive veto 
lawsuit, abain withdrew the re;ulat0ry definition. 47 Fed. Reg. 
20110 (1982). ~2~ewed e~forts to prcoulgate a new 1nterpret~ve 
resulation defi~~~g the ~ispu~ed term have been awaiting the 0~1~­
come of this lawsuit. 

In 1980, after t~e dispute had arisen concern~r.s t~c ~ef~­
n:tion o~ t:-.. s :~r~. 1'.G~Pec:::: ~:.!'ect:..nt; t!'-:8 c-.::o.stc.: :: 0~1et, ~n 'c.f~e 
OC.S context, but be~ ore :.~e pro;Jlulga t ion of the 19 81 Co:nr.ie r ce re gu­
la ti ons, Congress again addressed the Coastal Zone Mar.a;ewent MCt. 
The princi:;:ial purpose for t=-:e 1980 CZ!·~A A:7lendments was 11 to pro\·:.ce 
for five ful: ~c~r~ o~ 2u~~ :· rizaticn fo~ Section 306, a sectio~ 
which prov~de~ :~~d~ to c0~st~l states :o ioplernent apprcved coast­
al zone r::c.n.::('.;~ r:::.>r.t pros:-c.r::s. i: S. Rep. No. 96-783, 96th Cong., 2j 
Sess. 1 (1930). Sig~ificintly, the 1980 Amendrnen:s did not address. 
-- through ree?Jactment or amendment -- any of the consistency pro­
v i s ions of t .'.1 E:: C Z :.: J.. c on ta ::. n ~ d in S e c t ion 3 0 7 ( c ) , 16 U • S • C . 1 4 5 6 ( c ) . 
The House and Senat~ Reports, however, did contain language con­
cerning the ongoing dispute regarding the definition of the term 
"directly affecting the coastal zone" in Section 307(c)(l). Both 

I • 
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puted ter~ would be clar~~iej by ~~e then-~ort~co~:~~ Depart~~~: 
Corn...r:lerce regulat;ions. :LR. Rep. iio. 96-1012, 96th Cons., 2C: .Se0.::. 
at 34 (1980); 3. Rep. ~~o. 96-;:3, s...::)ra, at 11 ( :sso;. 'lr.e E,)·.:::-·:: 

.~ 

Report, however, did suggest that the term meant "whenever a ?e8er~: 
activity has a functio~a: interrelationship fro~ an econo8ic, seo­
graphic or social standpoin~ with a State coastal progra~'s la~d or 
water use policies," or "when a Fecer:i.l a3encj' i:1:'...:1a:es a sc:--:'...~~ 
of events o~ coastal ~anagement consequence." H.R. Rep. No. 96-:::2. 
s~pra at 34. These atte~pts at a defini:ion, however, were e~~2 c ­
tively repud!a~ed on the floor of the Ho~se pr:'...or to the pass~~e c: 
the 1980 CZ:1A Amendments. When queried on the .:'loor, Represc:::c.c,.:.·;~ 
Studds, Chairman of the Oceanography Subco~~ittee, confir~ed t~a~ 
the Report language was not intended to "~urthe~ modi~y the ter~ 
directly affecting 11 but was intended to leave t:-ie de~init!on as 
nessentially one of fact as the J~stice Depart~ent has previo~sly 
concluded." 126 Cong. Rec. H 10111-10112 (Septe~ber 30, 1930, 
daily ed.). 

In our view, the attempts since 1978 to i~oose cons:'...s:c~­
cy re.iew of exploration, develo~~ent and produ:~:'...on act:'...vi'::cs ~: 
the le~se sale sta~e through an cxpa~s1ve ~e~~ni'::'...cn o~ ''d!~ec::~ 

c... !' r c c :. :_ n t:; the co a s t a 1 zone 11 a re d e s i .-; n e d to o 8 t c.. :'... :-i : :-; d :'... !"' e c ': :-: ·n·: , ~- ·~ 

the Co:1;;ress refused to enact directly in 1976. C:.C.:c:.lbtcd::...y ·, ::.::t: 
~tates, environ~ental groups, and even so~e ~e~~e~s c f Con~~e~:. 
': c ~- c u :-! happy. ;.; ~ 'th t :-i e de c 1 s i on ~ o f o r c ~ 0 ::: c :-: ~ ~ ~ : ~ : . ·: ~: ~ ~~ ~· : i. ~, 1 c ~- ~ ~ s :-.. 
fc,r tr,ose act:'...vities at the leas:'...r,; st2;e. :::.e: e, ~' I-:c;-:-:c.:- 1 :~ ;:,:' 
~rn:tor Tunney (June 29, 1976), repri~:e~ ~~ l : c~~:-~ :lvt E~:~:r~ 
r.C· ··,,..,roast~' zcr.:;> · .~~n::.,.,.e-· 0 n,.. 'ro• C."~r ~.~-~ - r:_:.r: , ;:~. · . . -__ , 
• ...... 1,..· ....... Jc...:. v G........ ..._ ,.a. ....... b l l ~ ....... ""' /\\,,.; v' .. / ..... ;,,....1.1 l.- ..... · ·i~.' '--°'· .... ' - - .,,,_. - -- ,. 

; 1 0:: ·1 L· ) N·eve"''"-heless Conr-re"S a·~c' r e'P C;- "-'•1,:.,'r· ~~c'~ 'o~ ~n ~:::.--• ~ ./ j • • • l. I,, , 0 .:.> ....&.. ... .. J - v ...... .. ....... ..... - !- ..._· ._ . ...... ~ ...... • J - J, J_ .,,. ; ....._. ) 

~:1C so, wisely, because a rneanin;~ul co;isis~E~:~ r ~ ~~ cw of ex~lc:~-
L. , (; ...... '0. 0 v p 1 0 ,.... ..,., 0 n ~ - n d p .... o·o-u c t "' r . "' s ,... +- 1 , .. .J +- ~ r:o ("'" r ""':' ..-. .,.... ,- ~ )- ;· r~ 0 ~ "' 0 ~ _.... . . , ~ r ... 
•..L H' - - .!-'·"-'" C:. l. ..__,,. '-'-'-''-'-'~'-'--~' -<.:.. •• ., ·. l '-'· .-· -•.I. • •·•-'- C..v 

·~~ .. - le 2se sale stage. The !~inth C:- ~:c1...:~6:., :.,~e:r ::::·,:·is, ~f,.~~ ~ .c.: ~G~. ~ e:: 

; e rforrn ~ajor surgery on the c~~ccp: o~ a cc~:~~t~~=Y de~e~~~­
t~0~ in order to i~pose a req~~~e~e~ : o~ co:-:~~=:s~:y re¥iew ~~ 

::-:is case. What the co u rt developed .:'... s a ;i e -...· a j :-: .:'...;: i ~ : r a: 1 v e b L.: t de : 1 

. ~ - ' ' 
' • • 1 _,, - l .1, delay and thwart OCS leasE sa~es . 

5 • The N 1 nth Circuit ' s co::: Dr o ;ri is E: : 'es ts on err o ;i e o -.is 
~ ~~~1 ~ulin~s and does not serve :~~ ~~~~~~~ c~ ? c~~?~~:~:1c~ 

- -- \.. ' 

~ c :- ::-. ~. :::-. a :.. ~ c :::-, . - - '1' he N int h C 1 r ct..: :l t. 1 ~ c c, :~ ;- : · c ::-. ::._ ~ ~ : ~ ::: -:.:_ '-.:. ::.. :-- :.. ;-, t; e:. 
:~· :~ :~~~;i cy determina'tion but not :::-e~ ~: r~~ ~.i': ~c ~f:~ re c cr:Eis­
·,~_ ::c:», appears re2sonable on its f2.cs. i:c.-,..;.::\',:::-", t~,e !:'olu-Cicn 
ignores the existing statutory and regulatory fr2~ewori: for con­
sistency under the cz;1A in the n ar.:E c.::· p0U .. cy C0:1ce;o.:: s 't~ct ~o r:o: 
~xist. Put bluntly, the Ninth Circa:~ ap~e&~~ to be::eve that ~t 
can design an improved consistency procedure for OCS lease sales 
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that neit'.'";er C0ng:-e~~ nor the Co:;-... "::srce Depart:-:.e:-it saw fit. to es"c2.':-
11 sh • 1 :1 d 0 i r.;; s () ' th e c 0 u r t 0 f appeal s n 2-de a n U."":-1 be r· (, f' l e ~ ;)_:.. 
rulings that are e~roneous and threaten a large nUl:lber of federal 
progra!lls. 

First and I'oremost, the issue in this case was the proper 
deI'inition of the term "directly affecting the coastal zone" within 
the meaning of Section 307(c)(l) of the CZ~A. The Ninth Circuit he!j 
that an OCS lease directly affects the coastal zone because it es~ab-
11shes "the basic scope and charter fur subsequent develop~ent a:id 
production" which "influence" activities which i.:'lay af1'e~t the coasta:::. 
zone (Cir. Ct. · Op. at 13). It held that the 11 direct 11 effects of' a 
lease sale are those listed in the district court's opinion: dis­
closures. of effects, direct and indirect, as listed in the EIS. See 
40 C.P.R. 1502.16. 6/ The Ninth Circuit's ruling thus gives no con­
tent to the statutcry r.:odifier "directly" in Section 307(c) (1). .=..s 
the te::-o "directly affecting" was developed to limit the con.5i~~en~/ 
obligations of federal agencies, this res~lt is unacceptable. In 
fact, the l~inth Circuit approach resurrects the old Co~~erce de~i~i­
tion o~ equa~!n5 direct effects ~1th signi~icant effects, an approac~ 1 
that £~compasses primary, secondary and cu~ulative inpacts. As noted 
earlier, this approach was proposed in 1973 and rejected, as unaut~c~-
1zed, by OLC. 

Such an expansive interpretation of the ter~ "directly 
af~ecting the coastal zone" has sit;ni!'icant adverse results for 2. 

wide ranse of federal prosr~~3. Hardly a federal ~rojcc:, prosra~ 
or regulatory scheme exists that does not, through a cha!n of events, 

§/ The CEQ regulations i:nplementing Nt:PA, 40 C.F.R. 1500 et sea., 
require an EIS to d!scuss both 11 direct 11 and 11 indirect.,effects 

of a federal action. 40 C.?.B. 1502.16 (1980). The resulatio~s 
define the term 11 ef'fects 11 to include: 

(a) Direct effects, which are caused by the 
action ~nd occur at the s2=2 ti~~ a~d 

place. 

(b) Indirect effects, which are caused by 
the action and are later !n ti~e or 
farth~r removed in distanc~, but sre 
still reason~bly foreseeable. 1 ! ~ 

40 C.F.R. 1508.8 
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1nfluenc~ activities that nay have an effect en the coasta~ zo~c. 7/ 
Therefore, the feder-al e;o,1err~en~ nust 1ns!.st that the ~er::i "d1.:"·~8:::~

1

! 

be given so~e content in a~y in~crpretation of Sec~ion 307(c)(l). -~e 
definition proposed by the sovernnent in this lit:;ation, that ::~~c: 
effects are those which are part of, or imnediately authorized by a 
lease sale and which have an identifiable ef~ect on the coastal zone, 
is well supported by appropriate authorities. It confor~s ~o the 
plain neaning of the term ''direct," see Webster's New Internat1o~3: 
Dictionary, 3d Ed., Unabridged (1971), the de~inition establis~ej 
by the c:::Q for :E?A p:.irposes, sec p. 21, n.6 ·sunra,· and court ru::..'...:-:~s 
in other contexts, see Carter v. Carter Coal Co., 298 U.S. 238, 307-
308 (1936). In the absence of any other de~ini~ion proposed by :he 
parties that gives so~e meaning to the term "directly," our view 
should have been adopted by the court. 

The second legal ruling likely to present problens for 
the federal gove rru:len t is the Nin th Circui ~' s trea t::::ien c of the te r:.:: 

II For exar:ipl e, consider the follow ins c 1 rcu:-::s tances under wh i c ~ 
opponents of various federal actions could in:erpose a de~a ~j 

for a consistency deter~ination, and ~aintain at least an ar;ua2:e 
claim ttat the Act's substantive provisions be applied. They 
include: Coal·leasing per~its by t~e Depart~2nt of t~e I~terior, 
where the coal nay possib:y be transpor:ed by coal slurry pipel~~e 
to a Gulf Coast port (discharge of coa: ~astewater directly af~~ct3 
a coastal zone); decision ty the Depart~ent of De~ense to abanj0~ 
the M-X missile concept in favor of a s~b~ari~e-~as~d ~uclear ~e:~r­
rent (expansion of Trident sub~arine bases at Bre:aerton, w~shi~Gton 
and 1 n othe :- coastal zones)"; f ec e ral a~p ro\· al of rate changes for 
bul ~: co:-:-no~i tics afford 1.r.; one I.le de of t ra:--: sport a::. ion a co;:ipe ti ::.1 ve 
edge over another (favorable barge rates ~ill s~i~t tra~flc fro~ 
railr~ads causing growth in coastal m~r~ti~e facilities); adoption 
by the Depart~en:: of Co~~erce of iwport q~o"'c.as or ot~er restrictions 
C.i ~~=~~;~steel (i~c~eascd J~it~d ~:~tes prod~c:ion will req~ir~ 
more iron ore nining, tacon1te de?o~i~s a~j pollu~i on in G~ea: ~~~=~~ 
area, ,,.,·r-i:ich is within the '1 coc..stal zone 11

); resolution by t:-ie Dep a. r-c­
ocnt of State of the North Atlantic bounda~y C.ispute with Canada 
(rel 1r~···s~~0 n- o~ U~ 4 te~ ~~ r ~~c• c 1 a·~ ~ -o a oor• 1on of ·~ 0 o"i's -.. Ji '-j \..L ..i.. J. J '•• - "' \,... J.. ~ .1- Y J,..) V C. I.; '- ._, ..... ...... 1 L. ,_. l · ... '-"'-. V .l l - -

puted seab~d wo~ld allow Canadian au-chc~:~~es to institute all 
manner of activities in that ~rea, inc:uc~ng OCS leasing, with 
potential effects on Maine's coastal zone ) ; FA~ approval of plan-· 
ning grants for airport inprovernent or extension p~ojects (poten:ial 
ultimate construc~ion in, or effects upon, coastal zone arisin; fro~ 
changes in airport operations in places such as Boston, J.P. Ke~:--:e~y 
and La Guardia, Philadelphia, Norfolk, Charleston, Pensacola, Jiobile, 
San Diego, Los Angeles, San Francisco and Honolulu); pro~ulgation by 
the Environmental Protection Agency of .regulations governing acid-ra~n 
problem allegedly caused by ~idwest utilities (impac~s on air anj 
water quality 600 ciles a~ay, in the acid-rain fallout areas incl•1diDS 
coastal zones). 
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l'lrnaxi:-:-:\.1.:7, ex'c.i;;;,t ;·r.:.:.ctica:l~" (Cir. Ct. at 21 i. 'I'::!e ccur: -s~c..:'=j 
"The stc.':'J.te does r.ot provl.Jc that a state'::; p:!.a:: to. ':i:: prec::;-;j-:::.:::·:: 
when it would preclude a federal activity, or even that the fede~a: 
a c t 1 vi. ': y mus t b e a s cons i s t en 'c ·,.;1th the pl a !1 a s ~ s ~ o s s ~ b ~ '? • " -

The Cor.t~erce Departwent' s interpretation of the ter;-;-,, ho·..,.e·1er, 
contradicts this stateoent. 15 C.F.R. 930.32 has two subsectior.s. 
The first subsection, part (a), states that a federal activi:y ~~s: 
be consistent unless consistency is barred by Federa: law. :h:s de­
finition is sicilar to the judicial interpret~tion of "fullest ex­
tent possible'' in NEPA. See Calvert Cli~fs' Coord!~ati~~ Co~~~::~? 
v. AE~, 449 ?.2j 1109, 1115 (1971), and :s dup~~CGtive o~ Sec:~o~ 
307(e)(2) which provijes: 

(e) Nothing in this section shall be 
construed - 1 t 1 

(2) as superseding, modifying, or re­
pealing existi~~ la~s applicable to 
the various Fejeral asencies 1 1 1 

Under t~is sub5ection, a federal action ~ust be fully consistent 
with a state plan unless a federal s':atutory ~anda~e directs t~at 

inconsistent actiori be taken. The ~econd part of the current r~~~-
1 at o r j' ci e !'in 1 t i on , how e v e r , p e r.:11 t s s o ::i e 1 e ~,.,.a y f o r d.: s c. • e t 1 on c. :" / 
federal action in li=ited circu~sta~ces. It rer~~ts a ~cceral 
aser-.~:; to 11 c~vi2.te'1 frc:-:1 a coastal zc:.e :7ta:-1ac,e'.".:2n : ~1:::.:;r:-.::: ,··:.e>n 
justi:'ied t;· 11 u:!forc~een circur:-;:stances a:-isins a.::':e:-- e:pi::·:'o·:o.:. n of 
the proGrC::.~ ~hich "present the federal a;ency with 3 $~t2t~~~ia: 
O \,,.. • • ~~,,~ ~ f 11 '~'"'>?~ o-o~2(') ~ .......... ~ . ~ ~ \. . C... ._. _ •.... , l. ) I_, • ... e ;\ • ..I j • _, \) a :" U -.. \o.- ( . :~ ·.:: v :-. '°2 !'""' ' "L_ ~ .. (: ~ ;::_ =-~ 
'~ :;-J L ;:: ~ ~.:..: ~::i e: x : ~ =-~ t p r 2.. c ~ i c a b 1 e " h a s b S: e n de : i n e C ~ o ~ c ~ ~ u ~ r e f c :. e r- ::!. l 
c..ctio~s to be as con~istent as possible rii~!; s".:s:.(:: :-:.=:.:-.2._;::e~.~;.t 

pros~~~~, ;iven applicable federal law, unl?ss ~~fore2een e~ e nts 
occu~r~ ~C after the approval ~f a state pr e; ~ ~~ c ~ E~ : c f~tstantia~ 

The regulatory definition is obvicusly a narrow one: it 
-- :: c.- r:0~ ;-, ~r .. ~:: t ,:_~\'E:~ze:-ic~ :-:--o:-n coQ.s:- 2~1 :: 8 ~--~ :--: z:. : ·;::~~r_J ~ ~:; ~ ;;~c_:::-""?--. =- :""' .~ ... 

;_ J. ~ c r ~ :.. ~ o ::-. ;:,. r ~: fed e !' 2. j_ a c t. i o :1 s except in u r. : ·or :: 0: 0 E: :-; c i ::-- c ._.:._ ~;:: '.:.::: :-. c: e s • 
l~ ~~e ~~hele ss, :t rests solidly on the le;isla'c.ive hist8~Y of ~ ~ ~ 

p:-·ovisicn in t:-ie cz;1A. The language in the Act wa..s added in t:'1e 
House. The Senate bill p~avided ~or e:'l exe~ption to ~~e cc~s::.s­
i,.(.~.cy ~~)c, :-~ c.. =e ter~.inE.tlo:-i o:' O\"e ~ridir1 e::. :-! c-~ :.:'... c· : .. c_:.. lr!', E: r·s!:. t c- : ... ~;1 t:: 

Pr·-:: : i c e :-1 'c. • See Les i s J at~ v e History of the C:: :.: ,\ c. t 2 ~ 2 • Th::. :::: 
E:.·.c: .. j.:·t~or. proce'.:iure w2s C'h:'.inged in the House to cc:isi s::-:::·:cy "to 
the maxioum extent practicable." See Legislative History at 323. 
The House Report states that it expected that aspects or p~ases 
01· a coastal zone prograo dee~ed iopracticab~e by federal a[c~2iEs 
would be ''iron[ed] out" by review prior to approval by the Secre­
tary of Cor:a-nerce. Id. Congress ackr1owledged, however, 

There may, however, arise, after the 
approval of the prog~a~, so~e circ~~­
~tances not foreseen at the ti~e c~ i:s 
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ap~~oval which ~ay prese~t a f eder~l 
agency with an obstacle or s~tu~t~cn 
which is a practical oatter ~ay prevent 
co~plete adherence to the approved pro­
gram. 

Id. Thus, the language "to the maximum exent practicable" was ad~~: 
to provide sone "leeway * * 1 with respect to activities of Feder~: 
~gencies in connection with approved prog~aos." Id. That leeway, 
however, was expected to be restricted to circur:stc.:-ices "not :~o:-e­

seen at the time" of approval of the state plans. Id. 

While so~e flexibility ccn be introduced into the teIT.1 
"maxi~un extent practicable" by defining unforeseen circ~~stcnces 
expans~vely, the ~!inth Circuit's wholesale redefinition of the ter~ 
is unsupported oy the legislative history and Y~lnerable to :egal 
challense. It is too thin a reed on which to support the entire 
OCS leasi~b program. 

Finally, the purposes the cons~ s te!1cy ~eq~ire~ents c~ t~ ~ 
CZMA would not be served by the consistency r~view process propos ~~ 

by the court of a~peals. ~~e consistenc; ~ e ~~:r~~2~:.s ~~e n ~ : ~ 
plannin; tool to aid the state in creatin; t~ e co3st2l zon e ~~~~~ ~ ­
ment progra~. The program oust be created and approv~d prior to 
the application of the consistency re~ulrccent of t~e Act. !~2~ ~~~ , 
the co ;is ~ st<::: n c y require ::i en ts a:- e a federal cc:-:-_~ i t :-:: :: ;-, : t ;-; c. t , o :-. :: c ·: : -:-­
pro gr an h~s been establ!shed, federal act~vit::.es will not dir e c~ ~; 

interfere ·dith the attainn1ent of its goals and po::...:..c::.cs. !:i c, t'.-::::' 
"-'Ordco <::.e...,+-i0~ j-'"\7(c) ~s concern<=>a· ..._.~ .. h .. h "' r. ,,__ . , .... o" c o - ""~s · - ·- - ··· 1 1 v' ~ v v- ~ • ..) -1... ..... n..l.1,,..1 • ...., • .;.._. .. ~ ~ i.......J.. v .;_ jJ..,.-; _,,,. ..... -:::: 1 . ..... .. : , 

it is not concerned with the federal planning proc e Ls by whic h t~ ~ : 

result is achieved. 

Tn c :'ederal governtn -.:nt's interpr e t c.to;i o:' the /,e,t :'..:: :.:-, : : 
litisat!on ~ ~~ect!vely serves the purposes o~ t~e co~sist E ~ c y ~~­
quire~en:2 o:' :~ e CZ~A bec aus~ it insure~ th ~: ~ ~ ~ :-y ~ ~t :v:'..:y :~ i ~: 

takes p:ace o~ t~e OCS will be reviewed to 6 e :e r~ine whe:~ e r i: 
L;. ~ !' ( ~ : : ~ : . ::: ~- C :: ~ 4: ::_ : : C: :--1 ~ , 2. ~ j ~ ~ ~ 0 , \ ·i ~! ~ 6:. ~ .. ·:: :---- ~ : ::: C:: : : · ·: ~ ~- : 1: :-· • _ : • :~. 

zone ~1:1 t c cons i s tent. Th is review takes ;~~~~ ~~ eac~ s~ :e 

befor e act i v!ties a r e authorized but at a t~~e w~ e~ t ~e ~~~i~~~ 
amount cf inforwation about those activities is availa~le to in-
for:'.j t~ e d':: ~:. ~ i cI1 . ~he c0u~t.'s projec:e : cc~! = -~~ ~ -= ~; -: :: ~ ev1f' ·,..· ·t-.'~::. 

not ss rv c ~~ ~ ~u rp os es of the Act be ~au s e it c~~s ~ c : e~ s ~~ ~ :~2 ~ 

th~ s c~~vi:i e s c o :-i E i~ e red will be consi s t e~: w :: ~ t~e s~ a t c ~ ~ c ­
gram. Instead it merely invites a specul a tive c ontrover ~y c~ ~ r 

whether future activities will be able to s atis f y the applicabl e 
consistency requirements at the appropriate tiffie. 
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l~or does pre~a~ure cons:stency review serve an intere s ~ 
in the state's "anticipat!n; and raanaging" i~pacts fro~ ener;y 
facilities (Cir. Ct. s:ip Op. at 14). A consistency de~erm~~c­
tion does not necessarily provide information concerning the 1~­
pacts of proposed activities additional to that provided by already 
existing procedures: i.e., NE?h. In the present case, the state 
never pointed to one single ele~ent of infor~ation, presently 
available, that had not already been provided to it throubh the 
extensive public procedures leading to a lease sale: resour:e re­
ports, calls for no~inations and cow~ents, preparation and C8~~ent3 
of the EIS as· well as the unique opportunity provided in Sec:ion 
19 of th~ OCSLA, ~3 U.S.C. 1345, for forraal state and local reco~­
mendations on the "size, timing, and location" of a lease sale. 

The asserted policy interest in reviewing the cons~sten­
cy of a lease sale f o:- co;:;_;:i ~,e hensi ·;e and cunula ti ve effects of OCS 
activities is also a chiraera. The effects of OCS activity on the 
coastal zone are those associated with development and productio~ 
of co~~erciclly valuable oil ~nd Gas resources discovered on :h~ 
OCS. Tne configuration of an ind1v1dua: lease sale bears lit~le or 
no relationship to the extent of these activities that will actual­
ly ta%e place. ?or exa..'""2.ple, h1s:.oricc.2.l:1, o:-i:y '11~ of t!""'acts 
offered for lease in an individual ~ale !""'esult in leases. Of th ~s~ 
leases, only a portion are explored by an industry lessee. Of those 
e~plored, only those tracts with seological for~a t1ons conta:~i::~ 

co::L11ercially recoverable oil c.nd sas rescur-ces will be prop0se::: fo~ 
developme~t and production activities. The cu~ulat1ve effects of· 
the OCS oil c:nd gas proe;rc::n, ·then, depend not on the c onf is·.;. r--::. t ~on 
of an in~ivicu~l lease sale but on the discovery of oil and g~s 
resources. 

An individual lease sale oay lead to n~ co~11ercial dis­
covery. ~his was the result ~f the 1972 sale in the eastern Gulf 
of Mexico, lcr1 0 1-i·n as the i.P.::'LA C.1ississippi, Fl:>rida a:id ;..laba:-:-ia) 
sale, which ~as co~sidered l:i Si e ~ra C~~~ v. ~or~on, 510 F.2~ E13 
(5th Cir. 19 75) . On the other han\1, ther-e <1ere several corr.:::er::::icl 
. _: :-, c (', ·.- F- _,..,, ~ :.: r, : ". • ·,,· -~ ti ~:~ l .J • .,. C' -:.. """\ ,. l""I ,.. - CJ --1 t. ~ 2. ,..., - -. ., e d.""· ("" c,. J~ ~ r .... "- .::> .., ~ D.. ~ ~ r .. ) - '...l 
- - ... - --- .... ---. V~,!-".;::..• •.:;.,.vL'~ .1. ..... 1,...:J _:.. ~\..- ..._Lt. '-'A.J....,. .l.;J U '-'1C:. •• v-

Barbarc cn~:i11el Sale, and these have resulted in a nuQber of pro­
ductio:i u~its covering one to seventeen leased tracts. Indeed, a 
geological fcr~ation discovered throush exploration of a tract 
lea: ec ~~ o~~ :~ d:vidu~l lease sale ~~y ext end to ~any other ~r2:ts 
not leased l n ~hat sale. Production units ~ay cover portions of' 
tracts leased in t-.·rn 0r nore lease sc.les. E.g., Carpinteri2. Of'f­
shore Field off Californ~a and the Eugene !Gland Block 330 Field 
in the Gulf. In fact, the Eugene Island Block supports a half 
dozen production units co~ering a series of geolo;ical forwations 
underlying ~our tracts leased in two different lease sales. 

In sum, the corifiguration of a lease sale does not neces­
sarily determine the scope or location of future OCS act1v1:~es whl c~ 
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may aff12ct L-•. v !JOS".:> 

sale ~ay ~nd:c~:e :~e c~t~r bo~~j~~ics ~::~:~ ~~::~ ex~lo~a~c~; 
activity ~ay take place. As a refult of ;hat exploration, no, :::::~ 
or ouch develop~ent anj p~od~ction activity ~ay eventually take p:~:~, 
both ~ithin and without, ~he cribinal lease sale con~ines • . Cons!s:2;.­
cy review of the cunulative effects of such activities at the leas~ 
sale stage would be an exeicise in futility, conducted at the expe~sc 
of jeopardizing the sale itself. 

6 • Even if t~e Nint~ Circuit's d ~.J..C._~ S"r'"~'/P~ '-'- wl.., v~ .... "'-, the S'Jr:-

gested consistenc~ vro~e~~~ ~ ~ill !n~v::a~l? ~~su:: :~ ~~el:~~~~~~ 

1niunc;!ons a~a:ns~ lease sales oecause 11ei:ne~ :ne 5ec~etar1 1 s 0:::­
gations, the s:ates' coastal zone clans, nor future OCS act:v:::e3 
can be ciefin!te~~ ~~tern!ned in advance. -- T~e uncertainties a~ ~ ~: 
the actual deve~opne~t and p~oduction activities that will occ~~ :~j­
sequent to a lease sale are c0mpl~mented by t~e non-specific c~a~~s~~~ 
of coastal zone nanager:1ent pro~rams. In Califor~ia, for exa~ple, :~~ 
coastal zone r.;ana;e:1ent proe;ram is sener-all:,.· i ::-ip:.e::Je:-i:ed throo...::_;'.1 3. 

permittinb process presided over by the California Coastal Co~~iss:c~. 
Sec t ion 3 O 6 O O • Th~ s p !" o gr :=.n does not set o u t a z o :ti r. s ::; a p no~ C: .:;..; s 
it provide fo~ f:'...r~ li~itations for develo~~ent in t~e coastal zone. 
For exar:iple, Section 30262 of the Califor_nia plan provices "Oil 2. '.",j 

Gas Develop~ent shall be permitted * * 1 if * l * (b) New or exp~~~~~ 
facilities related to such develop~ent are consolidated, to the ~~;.1-
IntL'Il extent feasible and legally peri:1:s:::;ible, unless consolidation .. .-::..:.:. 
have ad·.;erse. environ::1en~al consequences t 1 *." I:' 'chis sta:-i r.:icJ.~i :'....3 
not ~et> ne~ petroche~ical facilities ~ay nevertheless be pcr~1t:ct 
by t:ie Co;:;.::iiss:'...on 1:' "it is fot.:.nd t~at not ;ier-;;iittin; such develo~­
nent would a~versely affect the public welf a re * f 1 .'' Section 302t 3. 
1~0 one can Da~e any faro of reasGned deci~ion on w~ether the coast~l 
zone iopac:s of OCS development and produc~lon act:'...·1ities will be 
cons~ste~t with such policy stateQents prior to es;ablishing the 
location, type and quantity cf hydrocarbor. re s ources en t~e OCS as 
well .8.S t !le facilities industry proposes t~ install for their 
exploitation. 

Never'c.helesf, California clair:::ed in thi~ li'c:'... ; ation t::at 
sale of t h e northern 29 tracts in O~S Sa~ 2 53 wo~:d be inconsis~en~ 
with the "enforceable policies" of its coastal zone oanase~ent p~8-
gram on the basis of this provision. Its reasoning was as follows: 
another provisio~ o~ t:ie probr~~, Sec~ion 30230, generally provides 
for prote::ion of ~a~ine resources: · 

Mari~e resources shall be maintained, 
enhanced, and where feaGible, restored. 
Special protection shall be given to areas 
and species of special biological or eco­
nomic significance. Uses of t~e marine 
environment shall be carried out in a 

( !' 
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canner that will sustai;i the t~clog~cal 
productivity of coastal waters and that 
will waintain healthy popul~~ior.s of all 
species of narine org~nis~s aj~q~ate for 
long-tern coa~ercial, recreational, scien­
tific, and educational purposes. 

In the State's judgnent, leasing the northern 29 tracts created an 
unacceptable risk that an oil spill would adversely af~ect sea 

. otters w~ich inhabit nearby coastal areas. This, it asserted, was 
a violation of the general oarine resource protection provision o: 
its plan. 8/ Because developr:;ent of oil resources on these tracts 
would be, In its view, contrary to the plan, a per~it to allow 
associa"ted petroche::iical facilities on la;id within the coastal 
zone would be contrary to the public welfare and thus would be 
denied. Because a permit w~uld be denied, leasing the contested 
tract was inconsistent with the coastal zone manabe~ent plan. Of 
course, there is no assurance at t~e lease sale sta;e t~at oil, 
rather t~an nat~ral gas will be discovered on these tracts, that 
any new faci:it!es :n the coastal zone will be ne~essary to produca 
hydrocarbons for these tracts, or that, if new facilities are re­
quircj, they ca~n~t be loca~~d in co~~le~e confor~:'..~J w:th the 
coac-t2.:i. plans "consolidation" standard. :;evertheless, California 
is free to ar~ue, under its projected scenerio of future e7ents, 
that it would not issue per~its for faci~ities in the coastal zone 
necessary for develo~~ent of the resourc2: on these tracts. Give~ 
the deference the courts are l:~ely to 2~ford the State in inter~re­
tation of its coa~t~l zone ~~nase~ent prc~ ra~, c0nvincing a ~ourt 
that it is better to wait a~d sec if the ~~able~ develops ~ay be 
difficult. 

The fore Go 1 n; a :--1 al :1 s 1 s of the c. ct '.la 1 · c 1 a i l.l of the St 2. t e c :· 
California is cerely illustrative of the ~ifficultles and mischief 
produced by t:-ie 1;::.n:;'.l Circ.u:'..t declsion. r:·t-ie di3trict court, as 
affiroed ty the court of appeals, requ~red the co;isistency deter~~~~­
tion to cover a:;.1 t~e possi:..le e.!.'fects of exploro.tlon, productio:i :..:.::.; 
~~~elo;~e~~ ~c~ ~v~:~ ~ s ~~~=:~E£d :n :; ~ ~ ~== · ~he~~ incl~je i~~: :~ : 
ran5~ns fro~ e~fec:~ on water quality t o the migration cf labor and 
pdp~lation into the coastal region. See 520 F. Supp. at 1381. A~y 
one of these disclosed pote:itial e~fects is subject to the type of 
hy~ct ~c t:ca: Ecen e ~~~-bu~2d~n~ ty the St2t 0 t~at the sea otter c:a~~ 
enge~d e red. ~:i res~~nse, the feder~l govern~ent can only state that 
the effects the state postulates oay not ccc~r; we can never absolut e­
ly assure th&t they will not happen. 

8/ The State never explained how this provision would be violated 
if natural gas rather than oil was discovered on the contested 

tracts. 
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As difficult as t~1is ~ay appe2r, tl:e Secre-Co.ry' s p:-otl-:=:-:s 
will be greatly exacerbated when, pursuanc to the new accelerated 
leasi:ig schedu~e adopted under Section 13 of t~e OCSLA, the ~~~~~:­
ment maKes the 1.:::.~inent transition to area-wide leasing. Unde~ t:1~[ 
new regime, the Departnent will no longer eoploy its present tr~ct­
specific pre-leasinb procefs. Ir.stead, vast areas of the QCS wil~ 
be available for bid if industry is interested. Tne coastal states, 
virtually una~inous in their opposition to this form of leasin;, ere 
certain to enploy the CZMA in an effort to thwart future lease sa!?3 
conducted in this a~bitious fashion. Moreover, the difficulties 
confronting In-cerior in assu.rin; consistency for a discrete r.....:.'":"l:ie::­
of readily identifiable tracts ninety days before a sale are ni~inc..l 
when compared to the task it will face within the next year uncter 
area-wide leasing.· 

As a result, the consistency review process outlined ty 
the N 1 nth Ci r cu i t 1 s l ii-: e 1 y to re s u 1 t in a: :10 r p :-i o u s cont rove r s i e s 
with t~e states concernins speculation about possible future 
events. Because of the rather vag~e and case-by-case nature of 
coastal zone ::-ianc.c;er:1ent prot;rans, it will be i:-:ipossible to 01:·­
ferentiate in advance between tracts on the OCS as being capable 
of creating oore or less consistency prob~e~s in the future. 
Leasin£ of virtually any tract on the OC3 is ca~a~le of crea:!n; 
consistency proble;11s if a worst case scenerio is exa.':lined. T:-1e 
State is free to choos~ its targets and construct its hypothe:i­
cals at will: ~19 federal choice i:hen will be either to capitu­
late to state de~ands or face an ac~ior. for injunctive re:ie~ in 
the district court. 

As stated at the outset, the OCS lease sale repr~eents a 
fund~mental conflict between national and local interests. In our 
judsoent, nothin; wi:l ~~e,ent sta~es from suing to enjoin leose 
sales off their coas~s. ~~e objec~ive of this Division, ther., is 
to avoid, not the suit, but the issuance Gf a preliminary injunc­
tion by the distric~ court. In lease sale litigation, the cist:·ict 
court r.as, at nax:nu~, 30 d2ys fron t~~ f111n; of the co2plaint 
tv tr.le le2se sc..J..e to ru~ e c;1 c .. ~710:.iori ~or p r'elir.~:...r.a.r~.; ir1ji...:.n~tio:-i. 

Our efforts to convi~ce d13tr1ct cour-cs that, because of the unique 
structure of the OCS~A, no irrepara:le injury is created by a sale 
have been u~availin;. ~~e hydrocarbons have been there for eons, 
and few district j~dse~ ~~(~ te~n pe ~=~~ded, on the first rou~d of 
litigation, to deny a p~0l~~inary ir.j~nction tha~ would nerely 
delay the leas e sale, so ttat clai~s of irrepara ble injury an~ 
success on the rneri ts can be exarnined more closely. Therefore, it 
is ir:iper-2tive for us to de!ilonstrate convincingly that the gover:i.'":lent 
will prevail on the merits o~ the case. The only way we can ~ake 
such a showing in the short time available in the district court ~s 
if the statutory duties required for the lease sale decision are 
clear and certain. 
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The procedure for consistency r9\'~e1·: O'..ltlined by· <:,;-ie ::.:.:-. ~~ :. 
Circuit does not provide ~he requ:site clar!~y. In~eed, eve~ :~e 

court of appeals was unable to su;3est a verbal for~ula for ~c:~r­
mining whether the Secretary of th~ Interior had ade quately p~r~~~~~~ 
his consistency duties (slip op. at 24-25). Thus, even if tne p~o­
cedural suggestions contained in Ninth Circuit's dicta survive ~ut~~e 
legal attacks in other courts, the al~ost inevitable result w:l: : ~ 
preliminary injunctions in the district courts. ile may eventu?..l:~· 
win the cases on the merits or in the courts of appeals after ~~cj, 
perhaps years, of effort. But, in the meantine, the consressio~al 

·purpose to "expedite" oil and gas develop~ent on the OCS will be 
frustrated. 

After all, one of the purposes underlying the Congre~siona: 
determination to segment federal decisionmaking in the OCS oil a~d 
gas program was to avoid 11 extensive litigation prior to lease sd.loC:::. •. , 
H.R. Rep. No. 95-590, 95th Cong., lst Sess. 164 (1977) see p.9 ~::_::~ :~ . 
E\•0 n a"'+-e.,... ......... e e~a ...... ,...,on .. or ... ...., e 19"8 ·--er.a·--en ... s to the o~s r \ .-·~~ . .. . .. .. _ ; _ v .. 4.;,;...t .. ~ .. ...., v ~.l ..... .. ..., .... """" -. I ... '-\. ...... ... 1 ' · ' i "" .. V u.~, v ; .... -:_ ,, .. .. _ .. 

noted that litigation was a major obstacle to success of the plan :o 
expedite oil and gas exploration and development on the OCS: 

Most agree that the main reason for delays 
in OCS developruent here [sic] been the law­
suits which even when successful [for the 
federal 3over~~ent] have led to extensive 
stays o~ activities. 

H.R. Rep. Ne. 1835, 95th Cong., 2d Sess. 20 (1979). Therefore, the 
Ninth Circuit's co~pro~ise, ho~ever, reasonable it ~ay a p?car o~ 
its face, is fat a lly defective: it s most ccr~ain re s ~lt will be 
to subject future lease sales to litigation delays contr~ry to the 
national interest. 

• l l 

Finally, I must add one other thou;_;'."lt c.~out a conc e r n ·..,· :;:.-:- .-: 
transcends our need to provide prot~ction to t he OCS leasi~; p ~ o~;~~ . 
in ~ ~ ? ; ~ n ~~ Circ~ i t dec isio~ s hould be re v i ewe d b y th e Supre~e C0~~~ 
becau s e a failure to do so is virtually certa i n to ope n the f edc r ~: 

courts to a host of CZ~A-based suits which otherwise would proba~: y 
not be filed. In a sense, we find o~rselves in the s a~e posi t i o:. 
'h·itri r t:: t;2. r d to t he C Z :·~ . .;. ::. n 1$8 2 a s 'r.' E:. S t rue i n 1971 With re; c. ;j t c 
NEPA. Following several pre li~inary ski~mishes, an appel lat e c ou r ~ 
has provide d a thr eshold ~ es t for the appl~cc.t1on o~ a wa jor pie ce 
of environmental legislation. As was true of t he D.C. Circui t 's 
opinion in Calvert C 1 i:'f s Coo rd ina tin£:: Cor.t'7l1 t tee v. A to;:i 1 c ::::-i e :-- ;: ·1 

Corn~ission, 449 F.2d 1109 (1971 ) , the Ni:-it h Circui t ha s p ro~ ! ~ec a 
broad, Sheeping, yet anbiguous test for when and how this measure 
1s to be applied. In Calvert Cliffs, no one sought Supreme Court 



.. 

review in the belief that "the ~ove~n~c~t cc~i~ live with ~h~ 
decision." As a result, we lived with a decade of n:::PA liti:;:::.:.:0:1, 
arguing cases that had to be fought until the scope and d!~en~io~ 
of that procedural weasure were f ir~ly settled. 

We are in that position again. Unless we attempt to cur­
tail and clar!fy when and how the subs~antive provisions of t~e c::!~ 
come into play, we expose countless federal pro;ra~s to the . threat 
of disruption by j~dicial interdictiJn. Yne parallel to our 
experience with NEPA is clear; our obligation as the government's 
litigato~s is equally straight-for~ard. 

, 
• 1. I 
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CONCLUSlCli 

For these reasons, a petition for a writ of certiorari 
should be filed. 

I 

.I Respectfully submitted, 
I 
I 
! 

CAROL E. DIUKINS 
Assistant Attorney General 
Land and Natural Resources ~ivisic~ 

.; -
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E~~ s rc.tlE JamsE G. Watt 
Secr·E-t2ry 
Department cf the I~terior 
Washington, D.C. 20240 

Dear ~r. Secretary: 

Decewber 20, 1982 

In the very near future the federal government must 
decide whether to seek Suprene Court review of the Ninth Circuit's 
decision in California v. Watt (OCS Lease Sale 53). Recently 
the Solicitor General sought your vie~s on the question. I 
want to take this opportunity to provide you ~ith my thoughts 
concerning ttis i~port a nt case and hope that they ~ill prove 
useful in preparing your response. 

/... ::; y o '..l k n o •: , I c c n s i d e; r t ~i e ; i i n t h C ::i. r :::: ;_; ~ ~ ' ~ h o l c i n g 
one of th E rr.ost pernicious rulir.gs in tr.e c. r e::. c :· -c:1 \'~ r ·c:n'.".', e ntal 

law in the psst decade. Should we elect to let it ELsnd, I am 
confide rj t t ~-. ::.. t i t w i 11 : ~ ric· 2 E a subs tar. t i c.. l c: ..-1 c -:, !-. E :" c u~ ti.; rd en 
on OCS d c\· el c;. ~.~rit 2:-,~ ot i. .s r criticc.l federal i:,r:.;u:::.r...:~- c.:.ci 
projects. ~ c re cv er, there is little to lose by seeking a re-
v e r s a l c. t t ! . : s t i n- . S or·. e t a k e c o r. s o 1 a t i o r; i : 1 t r. E:· : ~ i r, t L C i r -
cuit'E rul:r.~ c·r, t: : -:. EcOr,,(' c·f' consistency de:.. c !"::ir,c.tior;s, but 
that lan[~:~ ~ ~s ad ~i so ry a~c disavows any specific standards. 
No matte r .h : .-.. : it r esc.>l ves tt E. thr e shold questi on of "direc tly 
affect in t:, '' t hE: Su pr €1''.iC Co 'J r t will not 1 ikel y address this 
s e con c 2 r· :,· : :. ~ u e c n r.:: Yi i;:: 'v: • 

see~ s~~re~e Court rev:e~ o n 
First, the i:inth Cir cJit 

h c, E- e ;, f :::. [ ~ ~ ~ I · ~ :: :'. :c ·::- :. y • : . · :.. -: rt o f j u c i c :_ 2 ~ c. c t i v i s ~:: c o fJ :1 :c :.: ;, e ::: 
by tt1t !-r.c~ :.: ~ -::~.~ c.:·J: rf ... ~ l ~·:. 1:..~ t-~; th f SL!~·rer--.E :curt in \· E'r::~. rlt 
Yankee i~ .s;:~::~~t i nE it~ : ~d;~en t fer tt 2 t cf the Conrres s . 
~econ d , in pr2 ctical terE:, th e decision will leave the OCS 
prograrr. h :~ ~:~i · .-: t :· ~:4t: t;o~ C -!'"' a.nr; if! f ar1d rr~u:ti -f ~c e t e ~ :r1-
t e re st~ c, .- : : ~ :_. __ , _ _ __ _ _ : '- : · ;: r.. c r; t ~ a :-1 d en-.·: r c !'1 ::T, en ta l [ ~ cc.. r ~ . 
Th i r d , t :r: E. '.: :.. r. ·~ : . C :. r c ~ :i. : ' : :. : · c c. C: a p J:., l i ca t i o n of t he Co c. s t c. :i 
Zone M arJ cge~~. fr.~ P:c ~ (CZ'.·::·· _, y·:..ll r..rreak havoc v, .. ith a r..rh ole fl2St 

of other feder a l activi~ies that have little or no impact on 
the coa stc.l ::''1E. . L2~t, :r. i:. opinic-n undercut s the systerr: f c; 
fed er a 1 Is t c. t- E cc ope r 2 t :i ~ :. v, 2 t i,.,· a s ca.ref u 11 y de s i g n e d by Cont; r es s 
in CZMA and the Outer Continental Shelf Lands Act (OCSLA). 

In requiring a speculative consistency determination 
at the lease sale stage the Ninth Circuit in effect read the 
words "dire ctly affectinr" out of Sec tion 307(c)(1) of the 
C Z M A t o f u : :~ i ; ::. ~- }; =. t .::. t c:· ~" . :· i j e r e c : r t: " f ..; :-· p o s e s c. n d pc l i c 2. e :- '' 
of th e As : . . • :. ~:. E 



reversals of judicial decision$ founded on ~istful policy 
notions instead of the plain l~nguage adopted by Congress. Only 
recently, the Supreme Court, at our urging, reversed the rulings 
in Energy Action Education Foundation v. Watt (bidding systems 
for OCS Sales) and Catholic Peace Action Foundation v. Weinberger 
(storage of top-secret nuclear weapons). This case requires a 
similar effort. 

From a more practical standpoint the Ninth Circuit 
decision poses extreme danger to the OCS Leasing Program. Over 
the last five years, lawsuits to enjoin OCS lease -sales have been 
filed by the States of Alaska, California, Maine, Massachusetts, 
New Jersey, New York, and North Carolina, as well as by their 
political subdivisions. This decision is also a potent new 
weapon for OCS leasing opponents, including the Sierra Club, 
NRDC and other environmental organizations found by the Ninth 
Circuit to have standing. Even though Interior is preparing 
consistency determinations for upcoming lease sales, these 
opponents of the program will merely shift their attack and 
contend that the determinations themselves are inadequate. I 
fear that just as the courts invalidated scores of impact state- - · 
ments in the 1970's for various alleged imperfections, they 
si~ilarly will find fault with the first generation of consistency 
detercinations. There is no consolation in the Ninth Circuit's 
prescription for an adequate consistency determination. It is 
advisory only and not the law outside of the Ninth Circuit. 
C~~~istency determinations for the upcoming Georges Bank lease 
E~Je and others will not avoid litigation. Rather than defend 
the adequacy of those determinations using the uncertain dicta 
of the Ninth Circuit, I would prefer a Supreme Court ruling that 
no determination is required at the lease sale stage. Even if 
that favorable ruling does not come for a year, forcing us to 
d ~ fe~~ our consistency determinations in tte interim, knowledge 
that tte S~preme Court has agreed to consider whether determinations 
~ust be prepared at all should inhibit lower co~rts from creativ~ 
d E: :- ~ E· i c r. E f i n c i :-i [ t h err: i n a d e q u a t e • 

I truly believe that if we fail to take this case to the 
Supreme Court, we face a decade of CZMA litigation -- similar to 
t h a t i r. v o 1 Y i n f t~ E P .4 du r i n f t he 1 9 7 0 ' s - - w h i ch th r· e co, t e n s a r <-' 
~ede~2~ acLivity tenuously impacting a coastal zone. In 1972, t~ s 
fe8er2: sovcrn~cnt failed to challenge Judge Skelly Wright's intcr­
pret2tion of NEPA in the Calvert Cliffs case. Scores of federal 
projects were delayed or cancelled as a result of the widespread 
judicial acceptance of that opinion. Similarly, the Kinth Circuit 
rationale for requiring a consistency determination at the OCS 
lease sale stage potentially jeapardizes federal coal lea~ing, 
timber sales, MX basing and steel import quotas, among others. 
That is why we have obtained support for Supreme Court review from 
several other federal agencies including the Departments of the 
Army and Navy. I do not believe that you would want your decision 
on this case to be the basis for opening new and promising legai 
vistas for the environmental movement. 



Far from fulfilling this ~dffiinistration's commitment to 
cooperative federalism, the Nintt Circuit's decision unravels the 
careful system for federal/state cooperation that Congress intended 
in CZMA and OCSLA. Section 19 of the OCSLA provides the governors 
with an opportunity to make recoremendations to you on the size, 
timing and location of sales. Other provisions of that Act require 
virtually continuous com~unication with state leaders throughout 
the entire OCS process. In contravention of this cooperative 
scheme, the Ninth Circuit's expansive reading of CZMA grants governors 
a practical veto over your lease sale decisions. The nation's 
need for a greater supply of domestic oil and gas and the revenue 
contribution to the Treasury made by OCS lease sales should not be 
thwarted by the speculative concerns of a coastal state or the 
insistent demands of the environmental movement. 

Each of these factors alone would weigh heavily in favor 
of seeking Supreme Court review; taken together, they make a com­
pelling case for review. Moreover, as we have noted, because the 
downside risks of Supreme Court review are minimal, we have every­
thing to gain and nothing to lose by seeking certiorari. 

As you know, I am fully com~itt~d to the OCS program. -f 
have consistently assigned the highest priority to OCS litigation 
and work closely with our most experienced litigators to defend 
the program. While we will defend interim consistency determi­
nation issues during the pendency of this case to protect pending 
sales, I arr fearful that, in the lo~[ ter~, ~e ~ill have erected 
an insurmou~table hurdle if we allow the Ninth Circuit's decision 
to stand unchallenged. 

I have taken the liberty of sending a copy of this letter 
to the Solicitor General; both he and I wo~ l~ arrreciate the 
oppcrtur:ity to meet with you to disct.:2~ o~J:· ~~"Jr~E of action in 
this case. Flease let me know if I can be of ~·ur·ther assistance. 

Carol E. Dinkins 

Land ~nd Natural Resources Division 
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cc: Honorable Donald P. Hodel 
Secretary 
Department of Energy 
Washington, D.C. 20545 

Honorable Rex E. Lee 
Solicitor General 
Department of Justice 
Washington, D. C. 20530 

Honorable William H. Coldiron 
Solicitor 
Department of Interior 
Washington, D. C. 20240 



Associate Deputy Attorney General 

MEMORANDUM TO: 

FROM: 

U.S. Department of Justice 

Office of the Deputy Attorney General 

Washington, D.C. 20530 

December 14, 1982 

Jim Cicconi 
Special Assistant to the 

President~,~~_ 

David Hiller:)/'~ 
Associate Deputy Attorney General 

Thank you again for this noon's luncheon. It 
was most kind of you to have me over to the White 
House mess. 

I am enclosing the Washington anecdote concerning 
limiting the size of our standing army, which the Presi­
dent may wish to put in his arsenal of anecdotes. Its 
relevance to the nuclear freeze is apparent. 



THE WHITE HOUSE 

WASHINGTON 

June 28, 1982 

MEMORANDUM FOR CRAIG FULLER 
. 

SUBJECT: 

Jim Cicconi ~ 

Justice De~tment's Record on Civil Rights 

FROM: 

At a recent lunch I had with Ken Starr, he made the point 
that the Justice Department's record on civil rights issues, 
including enforcement, is actually quite good. He said they 
were beginning an effort to get their story out before the 
public. 

Subsequently he forwarded the attached: a speech on civil 
rights by Ed Schmults, and a list of facts concerning the 
Department's enforcement activity. I thought it appropriate 
to send this material to you since there may be others who 
would find it interesting. 

In particular, please note the reference to DOJ's Community 
Relations Service on page two of Schmults' speech. This 
section is headed by Gil Pompa, one of our higher-level 
Hispanic appointees. As we previously discussed, DOJ has 
some ideas they plan to submit to you on giving Pompa added 
visibility. 



MEMORANDUM FOR: 

FROM: 

RE: 

@ffin nf t~l' Attnrnty Oitntrnl 
lhtnqingtnn, ll. Ql. 20530 

June 25, 1982 

JAMES W. CICCONI 
SPECIAL ASSISTANT TO THE PRESIDENT AND 
ASSISTANT TO THE CHIEF OF STAFF 

KENNETH W. STARR~ 
COUNSELOR TO THE ATTORNEY GENERAL 

CIVIL RIGHTS ENFORCF.MENT ACTIVITIES 

In our recent conversations, I indicated that we have 
been working hard within the Department to articulate more 
effectively important facts about our civil rights 
enforcement record. The Attorney General, for example, gave 
a major civil rights speech here in Washington before a 
group of approximately 1000 people. While the speech 
received network coverage, the Washington Post elected not 
to cover the speech at all. Ed Schmults similarly gave a 
strong speech before the D. C. Bar Association recently. We 
have also been addressing civil rights issues in 
lower-profile speeches by Department officials and 
emphasizing our strong enforcement record in interviews with 
reporters and in visits to editorial boards across the 
country. 

Here are the facts. 

-- In 1981, this Administration brought more criminal 
civil rights cases than any other Administration in any 
single year. Those cases involve instances of racially 
motivated violence, police brutality, and involuntary 
servitude. 

-- Enforcement of the Voting Rights Act was at a high 
water mark in the Administration's first year. Over 8400 
submissions were reviewed by the Civil Rights Division in 
1981, and objections were filed as to reapportionment and 
redistricting plans in a number of States, including 
Virginia, North Carolina, South Carolina, Georgia, 
Mississippi, Alabama, Louisiana, and Texas. Even New York 
City did not escape this rigorous review, as the Department 
objected to the City's proposed city council redistricting 
plan. 



-- Activity under the Institutionalized Persons Act was 
at an all time high in 1981. The Department is currently 
involved in twenty-two active investigations under the Act, 
which is designed to protect individuals in custody in state 
and local institutions. 

-- The Department carefully reviewed the four major 
school desegregation cases filed in the waning days of the 
prior Administration, and based upon that review, the Civil 
Rights Division has proceeded with all four cases. One case 
(Marshall, Texas) has been amicably resolved pursuant to a 
court approved consent decree. The other three cases are 
still in litigation. As to the other school desegregation 
cases, the Department is participating in more than 500 such 
cases across the country. At least 100 of these cases are 
currently active. 

The Department has been very active in the 
employment discrimination area. Employment discrimination 
cases were successfully brought against the States of 
Vermont, New Hampshire and Rhode Island, as well as the New 
York City Fire Department. Recently, the Department secured 
the largest monetary award in its history in an employment 
discrimination case brought against Fairfax County, 
Virginia. The Civil Rights Division is participating in 
almost 100 such cases across the country. 



The Deputy Attorney General 

May 18, 1982 

MEMORANDUM FOR: 

FROM: 

James A. 
Chief of 

to the 

U.S. Department of Justice 

Office of the Deputy Attorney General 

w.,Mngwn D cl 
Baker III 
Staff and Assistant 
President 

Michael Deaver 
Assistant to the President 

and Deputy Chief of Staff 

Edwin Meese III 
Counsellor to the President 

Edward 
Deputy ral 

I was distressed to see the Newsweek article this week 
regarding the Attorney General. I would fully expect the 
Washington Post owned Newsweek to continue the Post's 
articles but I did not expect to see White House staff 
giving the Attorney General "poor marks" on his management 
of the Department of Justice. The juxtaposition of these 
statements with the front page article in the Los Angeles 
Times written by Ron Ostrow is simply too ironic to let 
pass. Ron Ostrow has covered the Department for 18 years 
and his point is: 

"More than any of its predecessors in at 
least 20 years, the Reagan Administration's 
Department of Justice is making profound changes 
in the way federal laws are administered and 
enforced-changes that ultimately will affect 
millions of Americans." 

The constant carping by White House people needs to be 
stopped, not only for the good of the Attorney General but 
for the success of the President and the Administration. 

It seems to me that people who have over the years been 
watching the Department of Justice, as Ron Ostrow has, may 
be in a better position to evaluate our performance than 
some of the neophytes who are talking to the press at the 
White House. I know you share my concern and hope that you 
can remind the White House staff that we rise or fall 
together as one Administration. 



Newsweek 
J 

page 

The A.G.'s Own Tax Shelter 
A s the nation's chief law-enforcement 

officer, a U.S. Attorney General is cast 
as Caesar's wife. And given the indiscre­
tions of ot.her attorneys general in recent 
years, coffee cups were rattled all over 
Washington last week when The Washing­
ton Post reported in front-page stories that 
millionaire Attorney General William 
French Smith had invested in two adventur­
ous tax shelters-one allowing him to de­
duct $66,000 from his 1981 Federal taxes, 
after investing only S 16,500 up front. Smith 
and his fellow partners joined that venture, 
the Post reported, even after a Los Angeles 
law firm warned that there were "risks and 
uncertainties" in the deal-uncertainties 
that experts said would almost certainly be 
challenged by the IRS. . 

In fact, the disclosures raised more ques­
tions about ethics than about the law. Many 
tax-shelter schemes eventually come under 
IRS scrutiny; participation is not, on the 
face of it, evidence of wrongdoing. More 
troubling was the propriety of a top govern­
ment official's playing the tax laws for pri­
vate gain. A 1965 Executive order urges gov­
ernment officials to "avoid action which ... 
might adversely affect the confidence of the 
public and the integrity of the government." 
Coming in the same week that Labor Secre­
tary Raymond Donovan testified before a 
Federal grand jury in Brooklyn amid new 
allegations thathis New Jersey construction 
firm washed money for alleged Mafia fig­
ures, the Smith revelations did little to en-

hance the Reagan Cabinet's reputation. 
Smith's most recent tax shelter involved ~rved. ~o underline charges that Smith is 

Yale-Quay Energy Partners, an oil- and msensitive to. the nature. of his office. (He 
gas-drilling venture in Oklahoma that has drew fire earlier for refusmg to resign from 
yet to strike a successful well. Smith--one two private clubs that exclude women and 
of 34 limited partners-invested $ 16~500 in f?r partying with Frank Sinatra while the 
late 1981 and another$ 16,500 in early 1982 smger ~as un~er investigation for allegedly 
forwhatwillbeatotaldeductionofS99,000 c?nsortmg with underworld figures.) The 
over the two years. To reach that unusually disclosures also come at a time when the 
high write-off, Smith took on $66,000 in IkSiscrackingdownonabusivetax-shelter 
unsecured personal liability to guarantee schemes, whi~h rob the F~eral govern­
royalty payments, some of which need not ment of an est~at~ $3.6 billion annually. 
be made until 1993-an arrangement tax- Such ventures dram our country of a re­
shelter experts said was certain to raise source. t~at's e~- recious," IRS 
questions at the IRS. Even more question- 9'mm1s,sier1Cr" Roscoe: Egger sa1 fall, 
able was thepracticeofwritingofftheentire ··r~t for the Am~ncan tax sy~tem.' 
1982 liability in 1981. Current IRS policy · ~~:::~ Marks: Wh!te l!ouse aid~. were 
holds that the deduction should have been casual about. the Smith disclosures. More 
only a prorated fraction of that sum, ani of th~. same nch~man, poor-man stuff," said 
expert opinion is divided on the issue. Rob 71te. 1~ I had his money, I'd be looking for 
ert Martin, a tax lawyer who advised th ""hose kinds of shelters, too," said another. 
investors, said they hoped to win the case if Had R~nal~ Reagan been asked about the 
challenged by the IRS. "It's lny opinion that I ~atter ~ his press conference last week, 
the risks [oflosing the case] are less· than 5~ aides said ~e w~ P~epared to express full 
percent," he said. "This sounds like a verJ confidence 10 Smiths mtegri~y. But t~ou~ 
shoddy deal," sniffed another tax expert. ther r~fused to concede any unp~opnety_m 

Fee: As Attorney General, Smith th~ Smiths ~-shelter _sch~e, seruor White 
retically is charged with representing. th~ House .officials do ~ve him poor marks on 
IRS in litigation, a relationship that could ' mana~g th~ Justice Dep~ment: Should 
raise conflict-of-interest charges. Another ~~~ Califorrua tawrer d~tde t~ nde west 
area of possible concern is that Smith made ~er the 198_2 elect10ns, aides said, nobody 
the Yale-Quay investment outside of the uld beg him to stay. 
blind trust that controls $1.1 million of his 
assets. By law such investments must be ~ 
scrutinized to ensure that the public official 
does not make policy rulings that could 
affect his holding. Jackson Walter, director 
of the Office of Government Ethics, says 
Smith's shelter poses no such problems. In a 
routine review, the office did find an unusu-
al $50,000 severance fee a California firm 
gave Smith when he resigned from its board 
upon becoming Attorney General that may 
prompt further investigation. 

Thomas DeCair, a spokesman for Smith, 
said the Attorney General had relied on the ~ 
advice of his tax experts and knew little 1.. 
about the details of the Yale-Quay venture. 1 
"He did it to make money," DeCair said 
bluntly, adding that "by investing in the 
drilling operations, he is putting people to 
work.'' But other officials said the incident 
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J~stice Dept. 
Sharply ·Alters·· 
Legal P.olicies 

By ONALD J. OSTROW, 
Times Staff Writer . 

WASHINGTON-More than any 
1 of its predecessors in at least 20 

( 

. years, the Reagan Administration's 
DepartJrlent of Justice is making 
profoOnd changes in the way feder­
al raws are administered and en­
ftfrced-changes that ultimately 
Will affect millions of Americans. 

And the changes, which seek to 
imprint President Reagan's philo­
sophical and political views on na­
tional legal palicy, are particularly 
far-reaching in business and eco­
nomic areas that may have impor­
tant consequences, yet attract rela­
tively little public attention. 

The Reagan Justice Department 
is also pursuing the kind of hard line 
on law-and-order issues that the 
Nixon Administration attempted 
with little success. And on a broad 
spectrum of other issues-from its 
controversial shifts on civil rights 
enforcement to the unprecedented 
use of the armed forces against drug 
l;arfickers, department officials are 
WVrking to change long-established 
pohcies and practices. 

Crt'tlciam From Liberals 
Some bf these shift.$ have ~wn 

angry critic~o~. espe­
cially in the area of civil rights. "No 
longer can those suffering from dis­
crimination depend on the federal 
government for relief," charges the 
Committee for Public JUStice, a 
New York-based organization of 
prominent liberals that monitors 
Justice Department' activities. "In 
his first year as President, Ronald 
Reagan has more than fulfilled hia 
promise to bring about change." 

olatiOn occurred or for remedying 
it." ' . -

Controversial as the Administra­
tion's initiatives in criminal law and 
civil rights may be, what is likely to 
be most significant in the future ia 
the effort tO reshape important 
parts of the basic legal environment 
in which the nation's economy 
functions. . 

"In antitrust," says Robert Pitof­
sty, a law professor at the George­
town University Law Center and a · 
(ormer member of the Federal 
1)-ade Commission; "the center of 
. ~vity was already moving toward 

I 
mare reliance on market forces and 
l~ on some kinds of government 
enf0£cemenl The new Department 
of Ju,rtice has taken thia movement 
towud a more discriminating en­
force~.~!Dt policy and moved it 
much further to the right at an ac- . 
celera{ed pace." · 

Ma1V of the most important 
ch~fS have attracted scant public 
notice• partly because they involve 
~ technical matt.en, and part­
ly . l>Qeause Atty. Gen. William 
Frenc$1 Smith has a public style that 
sprealls a blanket of blandness over · 
otheiwise controversial matters. · 

" amlness has its own rewards.~ 
sai~ one department policy-maker, 
refgrring to Smith's affable manner 
anti fiat style of delivering sharply 
worded speeches. 
· Nevertheless, workers, consum­
,ers, businessmen-all wUl find basic 
- differences in the world they inhab­

it if the Administration's initiatives · 
prove to t:e lasting policy. They in­
clude: 

. -Enlisting the FBI in the· war 
against drugs, regarded now as a 
root cause of the nation's violent 
crime problem. H bureaucratic ri­
valries can be overcome, the FBI's 
growing knowledge of the workings 
of organized crime should meld with 
the street eXpertise of Drug En­
forcement Agency operatives to 
make a "substantial dent" in illegal -~ 
heroin traffic within three years, 
department strategists believe. 

-Attaining greater involvement . 
of non-Justice Department agen­
cies, notably the State Department 
and the Pentagon, in the anti-drug 
campaign. 

Administration defenders, on the 
other hand, see the department's 
actions as a long-overdue effort to 
bring balance to government poli­
cies and to restrain uncalled-for in­
tervention oy Washington. . 

"I like what they're doing, but I I 
just wish they would go further," 
says Laurence H. Silbennan, depu-
ty attorney general in the adminis­
trations of both Richard M. Nixon 
and Gerald R Ford. "In civil rights, 

-Extending the Carter Adminis­
tration's initial success in prose­
cution of higher-echelon organized_ 
crime figures. Last year, thia result­
ed in the indictment. and in some 
instances the conviction, of 15 
bosses of the 25 families of organ-

I wiSh they would drive the stake I 
through the heart of any use of quo- I 
tas-for determining whether a vi- I 

- • I 

\ 

ized crime known to be active in the 
United States. "We've never been 
close to that." says Jules J. Bonavo-

. lonta, No. 2 man in the FBl's orga­
nized crime section. 

Pactr ?·I 
PAGi · 

-Moving with real prospects of . 
success to reWrite the nation's im­
migration law with a combination of 

· amnesty for millions of illegal aliens 
already here and sanctions against 
employers who hire illegals. Even if . 
the legWative effort fails, as the 
'Carter Administration's did. the de- . 
partment already has . taken steps 
that have cut the now of illegal im­
migrants, notably those from Haiti. · 

-Beginning to enforce 400 exist-. 
ing consent decrees under which 
companies accused of polluting the 
water or the air agreed in an order 
signed by a federal judge not to do 
so. Carol E. Dinkins, assistant attor­
ney general for land and natural re­
sources. said there has been no con­
certed enforcement eff()ft to assure 
adherence to the decrees until now. 
AB a result. she said. .. a number Gf. 
companies are not in compliance." 
When they reali7.e that Dinkins and 
her attomeys mean business, "it 
will scare the socks off them," she 
predicted. 

-Concentrating Civil Division 
reso~es on collecting hundreds of 
millions of dollars of debts owed the 
government in student loans and 
other aid programs. 

-Shedding the "hostile attitude 
and knee-jerk reaction to~ard mer­
gers" between corporations that 
William F. Baxter, assistant attor­
ney general for antitrust, claims baa . 
dominated the department for too 
many years. · 

-Halting "excessive interfer­
ence" with so-called vertical con­
trols under which, for example, 
manufacturers require sellers to 
maintain certain prices. Baxter con­
tends that "totally untenable con-_ 
clusions" about the competitive ef-· 
fects of such controls have done 
"truly enormous damage" to the 
economy over the last 75 years. · 

-Concentrating enforcement ac­
tivity against tax protesters and 
developers of fraudulent schemes to 
avoid ~ytng income taxes. Glenn L. 
Archer- Jr., the assistant attorney 
general who heads the Tax Division. 
sees the crackdown as yielding two 
benefits: Dealing with "increasing 
non-compfiance and a breakdown 
of our self-assessment system" that 
he thinks· is worse now than at any 
time since the federal incQ.Dle tax 
became law in 1913, and also giving 
tax-paying citizens assurance that 
others are paying their fair share,... 
too. ' 

Some of the new emphasis seema 
at · fint glance to be of inters 
chiefly to lawyers and lawbreakers 
seeking to figure out the govern­
ment's strategy. But closer examin­
ation shows ~e changes could have 
broad impact. 



The shift.t in antitrust enforce­
ment provide an example. Baxter 
contends_ tha~ the prices of goods 
and semces m America are higher 
than they need to be because of ex­
c.essive enforcement and restric­
tions federal authorities have im­
posed under antitrust laws. Second­
ly, he saysihat whole categories of 
goods, particularly complex ones, 
are not brought to market because 
of excessive enforcement. 

As an example, which he ac­
knowledgPS is not entirely hypoth­
etical, Baxter cites a manufacturer 
of sophisticated hi-fi equipment 
who wants to sell only to retailers 
willing to install acoustically baffled 
sound rooms in which the equip­
m~nt maker believes his product 
Wlll be truly appreciated. But anti­
trust.enforcers attack his attempt to 
restrict the distribution solely to 
such retailers. . 

As a result, Baxter says, price­
conscious consumers listen to the 
hi-fi equipment in a sound room of a 
willing retailer, but then walk down 
the street and buy the item from a 
discount house or order it from a · 
catalogue. Soon the number of will­
iniz retailers shrinks and the maker 
takes his product off the market­
or, in some cases, chooses never to 
bring it to market, knowing of the 
likely antitrust consequences. 

Critics contend the department's 
newly adopted open mind toward 
mergers fosters concentration of 
economic power in fewer and fewer 
corporations. Baxter rejects the ar­
gument, contending there has been · 
"no significant change in the degree 
of aggregate concentration in the 
U.S. economy since the 19508." 

Moreover, he says there is "not 
the slightest truth" to the correla­
tion drawn between a reduced 
number of complaints and the polit­
ical clout they wield. 

From the start, Atty. Gen. Smith 
has placed priority on the depart­
ment's criminal work, where A88o­
ciate Atty. Gen. Rudolph W. Giulia· 
ni, a youthful, aggressive ex-prose­
cutor, reigns supreme. 

Giuliani says the department, 

y 

recognizing "that you cannot ex­
pand the rights of the criminally ac­
cused for nothing," is for the first 
time applying "a cost-benefit anal­
ysis to thinking about the Bill of 
Rights." 

Until now. the nation's criminal 
justice system "had practically 
reached the point where it was 
thought that we col.lid achieve an 
unlimited extension of rights (of the 
accused) without paying any 
price," Giuliani said. 

"Why not have a system where 
the slightest violation of a right will 
result in the dismissal of a case?" 
Giuliani asked 

"What we didn't consider was 
that by applying the rule excluding 
evidence on a technicality to a per-
son who has committed a violent 
crime and that person is set free, the 
price you pay is the number of peo­
ple who will be victimized by the 
criminal before he is caught again." 

Talk of "restoring balance" to the 
criminal justice system, of course, 
did not originate with the Reagan 
Administration. But earlier efforts, 
chiefly during the Nixon Adminis­
tration, accomplished little. 

This time, Giuliani insists, "the 
whole political climate has 
changed." Despite the recent shelv­
ing by the Senate of the Adminis­
tration's efforts to reform the feder­
al criminal code, Giuliani thinkl 
Congress will enact provisions to 
reform bail procedures by letting 
judges consider how dangerous a 
SUSJ>eet may be in deciding whether 
he should be set free pending trial, 
~o cut back on the rule for excluding 
Illegally gathered evidence and to 
limit the number of conviction re­
views available to a defendant. 
. T~ illustrate his claim of a change 
m climate, he tells of taking part in 
a debate at New York University 
last November on "Preventive De­
tention and the Presumption of In-
nocence." · 

"I began by saying the debate 
should be called 'Reasonable Bail 
Reform' to make it less loaded, and I 
ended with about half the audience 
supporting my view. Five years 
ago, I would have been thrown out 
of the auditorium as some c~p 
who wanted to arbitrarily punish 
people accused of crime," Giuliani 
says. 


