. Q,

CIVIL RIGHTS FACT SHEET

DEPARTMENT OF JUSTICE

January 20, 1981 to September 30, 1982

The President and the Attorney General have committed
this Administration to the full and fair enforcement of the civil
rights laws. These laws, which reach across a broad spectrum of
American life, constitute the will of the Congress that
discrimination on the basis of race, creed, color, national
origin, sex and handicap shall be purged from our national life.
These laws provide that where the evidence establishes a
violation, the courts, at the instance of the Attorney General,

will provide the required relief.

The Administration is pledged to enforce these laws

because, as a legal matter, it is the responsibility of the

' Executive Branch to see that the laws are faithfully executed.

But, even more significantly, we accept this responsibility
willingly because we believe that these laws are right. We have
no intention of seeking to repeal or dilute through

non-enforcement any civil rights law that is now on the books.

At the same time, and in the same spirit, we will not

hesitate to suggest and seek approval in court of ways to improve



this national effort when the need for improvement has been
demonstrated. Opponents seize upon some of our innovations and
claim that they belie our commitment and reveal a hidden agenda
to sabotage the country's civil rights effort. In an attempt to
buttress their allegations of such an effort, critics have made
various claims unrelated to our innovations; claims which are
demonstrably false in whole or in major part. We earnestly call
upon all those genuinely interested in civil rights enforcement
to join us in the continuing to search for the most effectivev
legal tools to combat unlawful discrimination; at the same time,
we urge that those who disagree with us to cast their criticism
in constructive terms that will serve to advance responsible

public debate.

As The Wall Street Journal editorialized recently

' (October 4, 1982, p. 32):

In areas like the current busing debate, with the
issues so complex and the law so manifestly muddy, it
is immensely offensive to have the activists contend
that there is one clear version of the law, that they
own it, and that anyone disagreeing with them is a
lawbreaker. * * * Tet's stop the name-calling and
scandal-mongering and start having some sensible policy
discussions.

The material which follows is designed to demonstrate

that the Department of Justice, through its Civil Rights



Division, has an effective, ongoing enforcement program in each
of the fields of law which Congress has entrusted to it. It is
hoped that such information -- some bf which has received scant
media attention -- will dispel once and for all the notion
repeatedly floated by our critics, that this is an insensitive,
do-nothing Administration which is content to preside over the

erosion of hard-won gains achieved during the last 25 years.

Our efforts to enforce these laws are set forth below

in summary form.

Voting Rights

The level of enforcement of the Voting Rights Act is at

an all-time high. "We have:

° Entered objections to 85 discriminatory voting
changes by covered jurisdictions, including statewide
redistricting objections in 9 states, and thereby
prevented dilution or impairment of voting rights of
black and Hispanic voters.

Reviewed a record of 15,850 voting changes contained
in 3,777 separate submissions by covered
jurisdictions.

Successfully defended in court all contested
objections including purposefully discriminatory

proposals for new congressional districts in Georgia
and Mississippi.
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° Actively enforced the newly revised Section 2

in three cases, including one involving
discriminatory redistricting of the Chicago
City Council.

Used federal examiners to register voters
in two counties and federal observers to

-monitor election fairness, including a record

number of 461, in Alabama 1982 primary.

Established a new Section 2 Enforcement Unit
in the Division's Voting Section to bring

litigation to enforce that Section as revised
in Congress.

School Desegregation

The Administration has continued the effort to require school

districts which classify and assign students or teachers on the

basis of race to adopt effective desegregation plans; to maximize

effectiveness, we no longer seek a mandatory busing plan to achieve

racial balance, but try to emphasize quality educational

through use of magnet schools and other techniques. Our activities'

include the following:

(-]

L]

We are currently involved in 24 school cases that are

in active litigation and have another 20 matters under
investigation.

So far we have conducted over 50 evidentiary hearings,
negotiated 9 consent decrees, obtained 4 decrees after

hearings, and are preparing 4 more cases for trial in
the near future.

-Among our active or settled cases are 4 that were

commenced at the very close of the prior administration;
(Charleston, South Carolina; Marshall, Texas; Lima, Ohio;
and Yonkers, New York); we independently reviewed each one
and determined to proceed with the litigation. One has
been settled (Marshall); two are involved in settlement
negotiations (Charleston and Lima); and one is being
prepared for trial (Yonkers).

opportunities
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° We have put in place successful desegregation plans
emphasizing open enrollment and voluntary attendance at
magnet schools rather than mandatory busing in Shreveport,
Louisiana, Odessa, Texas and Chicago, Illinois.

° By consent decree, we succeeded in obtaining a desegre-
gation plan for all of the state-supported colleges in
Iouisiana and are negotiating similar plans in Alabama
and Mississippi.

Discrimination in Housing

Enforcement of the congressionally mandated right to be free
from discrimination in the sale, rental or occupancy of housing on
the basis of race, ethnicity or sex has continued to be a high priority.

° We are currently reviewing 59 housing discrimination
cases for potential litigation; 3 cases have been
tried; 2 new cases have been brought: and 8 cases
settled by consent decrees.

° Indictments in 8 cases have been obtained charging
the forceful interference with housing rights because
of race.

° We successfully argued in the Supreme Court that
"testers" be granted standing to challenge discrimi-
nation in the sale, rental or financing of housing.

Criminal Prosecutions

The investigation, indictment, trial ané conviction of
criminal violations of the civil rights laws are pfoceeding at
a record pace. Cases in this area involve such offenses as racial
violence, police brutality, Klan interference with individual civil
rights, enslavement of migrant workers, and the like. The Department

has since January, 1981:

° Carried out over 5451 FBI investigations resulting
in 54 indictments, 8 informations, 55 trials and 4
re-trials during this period.
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° Included among the above statistics are such cases of
national importance that have been indicted and tried
as: Joseph Paul Franklin convicted of killing Utah
joggers and tried for shooting Vernon Jordan;

INS employees tried for abusing Cuban refugees;
Klansmen tried for interference with rights; migrant

~crew leaders and others charged for involuntary
servitude. '

Employment Discrimination

The Administration has vigorously continued to seek and
obtain relief against public employers who discriminate on the
basis of race, sex or national origin; rather than arbitrary quotas,
relief in such cases now focuses on enhanced recruiting, nondiscrimin-

atory hiring and promotion decisions and full relief to all actual
victims.
® During the past 21 months the Division has been
actively involved in 36 affirmative employment
discrimination suits, including 9 new cases filed;
17 consent decrees have been obtained and there are:

ongoing 17 investigations of .employment discrimination
involving 28 state or local government agencies.

We obtained the largest backpay award in the history

of the Department in a suit against a public employer --
$2,750,000 on behalf of 685 victims of discrimination.
Another award of $1,300,000 was obtained in the Nassau
County, New York police case.

Indications from our monitoring of already entered
consent decrees ~- decrees -- that do not depend on
racial guotas -- are that they will be as successful
as any quota plan.
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Co-ordination and Review of Federal Regulations

The Department is successfully executing its highly technical

job of issuing co-ordination regulations under various statutes and

of co~ordinating and reviewing the efforts of federal agencies to

adhere to them. 1In this regard, the Civil Rights Division has:

°

Negotiated civil rights implementation plans with 23

separate agencies, requiring long-range objectives and
interin steps.

Required submission, reviewed and approved final sectlon
504 (handicapped) regulations for 10 agencies.

Drafted and distributed to these relevant agencies, a
preliminary co-ordination regulation on implementation
of section 504 in federally conducted programs.

Worked further on review of all federal statutes and
regulations for vestiges of sex discrimination, and
forwarded to the Cabinet Council on Legal Policy the
First Quarterly Report on that activity.

Developed a draft co-ordination regulation establishing
standards for enforcement of 65 civil rights statutes;

draft is presently being reviewed at OMB and should be

published for comment soon.

Rights of Institutionalized Persons

The Administration is actively engaged in enforcement activity
-under the Civil Rights'of Institutionalized Persons Act (CRIPA) as
well as continuing to participate actively in ongoing litigation.

Our efforts include:

° Nineteen CRIPA investigations involving 23 state
and local institutions of every type covered by
the Act. '

Active participation in 30 ongoing cases, including
2 new filings.

I

|
t
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In a landmark case involving the Texas prison system,
we won a major decision in the Court of Appeals for the
Fifth Circuit and have succeeded through negotiations
in reaching a settlement on a significant portion of
the case.
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Appellate Activity

The Department has represented the interests of minorities
and. women in a large number of cases in the Supreme Court and Courts

of Appeals.

® In the Supreme Court's 1981-82 term, we were involved
on the merits in a record 16 civil rights cases.

In 9 of these cases, significant protections against
d1scr1m1natory behavior were upheld by the Supreme
Court in response to our arguments. */

In the courts of appeals, we have in the past 21
months successfully defended desegregation plans,
criminal convictions, fair housing decrees, rights
of the institutionalized and Department of Education
requirements under Title IX (sex discrimination).

*/Crawford v. Bd. of Educ. of the City of Los Angeles, U.S.
. (1982), 50 U.S.L.W. 5016 (No. 81~38, June 30, 1982)

——= General Telephone Co. of the Southwest v. Falcon, U.S.
(1982), 50 U.S.L.W. 4638 (No. 81-574, June 14, 1982)

Hathorn v. Lovorn, _ U.s. (1982), 50 U.S.L.W. 4664
(No. 81-451, June 15, 1982)

Havens Realty Corp. v. Coleman, U.S. (1982), 50 U.S.L.W.
4232 (No. 80-988, February 24, 1982) ‘

North Haven Board of Education v. Bell, U.S. (1982),
50 U.S.L.W. 4501 (No. 80-986, May 17, 1982)

Plyler v. Doe, U.Ss. (1982), 50 U.S.L.W. 4650
(Nos. 80-1538 and 80-1934, June 15, 1982)

Polk Co. v. Dodson, U.S. (1981), 50 v.S.L.W, 4077
(No. 80-824, December 14, 1981)

Sumitomo Shoji America, Inc. v. Avigliano, | U.S. . (l982),

Zipes v. Trans World Airlines, Inc., u.s. (1982),
50 U.S.L.W. 4238 (Nos. 78-1545 and 80-951, February 24, 1982)

-—=— Similar successes at ‘the jurisdictional stage include Blandlng V.
“== DuBose and Johnson v. Board of Education of the City of Chicago.
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B LS. Departinent ¢f Justiod

R
Washington, D.C. 20530
December 9, 1982
MEMORANDUM
TO: Carol E. Dinkins
Assistant Attorney General
Land and Natural Resources Division
FROM: B. D. Daniel '-

Special Litigation Counsel

SUBJECT: Review of OCS Sale 53 Decision

You have indicated that there is some reluctance to
seek review of the Ninth Circuit's decision in California v.
Watt, 683 F.2d 1253 (9th Cir. 1982). This memorandum will
review the reasons why review is critical in this case and
also address the reasons for not seeking review that are
currently advanced.

PERTINENT BACKGROUND

OCS Sale 53, to offer 0OCS tracts off Central

California, was first announced in 1977. After following
prelirinary procedures, including complving with NEPA,
Secretary Watt announced the final contours of Sale 53 in
April '¢°1, and a final ncotice of cale a: yw“lished pursuant

to the UUSLA. On Mav 28, 1981, the ltmf& czlc was conducted.

The State of California, among others, challenged
the lease sale in the Central District of California. That
court held that Interior had complied vith &1l legel provisions
except the Cozstal Zone Management Act. 1t held that a lease
sale is a federal "activity directly affecting the coastal
zone" under Section 307 (c)(1) of CZMA. Because Interior had
not conducted the consistency determination required under
Section 307(c)(1), the district court blocked activities
connected with the lease sale and cancelled the leases.

The Ninth Circuit largely agreed with the district
court. It confirmed that Interior had complied with NEPA and
OCSLA. It likewise held that an OCS lease sale is governed
by Section 307(c)(1). It concluded that by referring to




"activities directly affecting the coastal zone," Congress
really meant activities that "[establish] the first link in

a chain of events which could lead to" subsequent activities
that might impact the coastal zone. It speculated, however,
that the consistency determination required under CZMA at

the lease sale stage was not so imposing as (1) CZMA quite
clearly requires, (2) California argued, .(3) the CZMA
requlations do require, and (4) we fear. Even at this point,
the panel admitted it could not "properly delineate" what that
determination would require. Last, the Ninth Circuit counter-
manded the lower court order cancelling the leases, but agreed
that activities should remain enjoined until the CZMA procedures
were followed.

REASONS FOR SEEKING REVIEW

There are four independent reasons why review of the
Ninth Circuit's decision is critical:

(1) the Ninth Circuit decision to read the phrase
"directly affecting" out of CZMA is yet
another in a disturbing line of lower court
decisions that, under the guise of "expansive
interpretation,”" in fact attempt to redraft
environmental legislation to impose more
stringent requirements on federal action
than those contemplated by Congress;

(2) the Ninth Circuit's scheme for consistency
review--to be conducted at the lease sale
stape to further the policy of early state
involvement in deccisions concerning the
coastal zone--was explicitly rejected by
Congress wher it zmended OCTLA in 1978;

{3) the Ninth Circuit's suggestion that CIMA's
consistency requirements cannot be "properly
delineated” will guarantee prolonged CZMA
litigation for every OCS lezse sale, which
will cost the federegl treasury enormous Sums
of money and will seriously delay critical
OCS development;

(4) the Ninth Circuit's decision threatens
confrontation and litigation under the
CZIMA over any federal action that could
conceivably concern a coastal state, and
in particular would grant states veto power
over vital federal projects, including
national security ,and military projects,
that could foreseeably impact the coastal
zone.

-
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Each of these four reasons, moreover, aligns with a conservative
policy goal of this Administration:

(1) the Attorney General has as a matter of
conservative policy called for judicial
restraint in his most important public
addresses, the Chief Justice has agreed
with the Attorney General on this point
in his own public speeches, and the
Burger Court has been quick to correct
"judicial legislation" as a matter of
conservative jurisprudence;

(2) it is a central conservative tenet
espoused by this Administration and
the conservative members of the Court
to leave policy decisions to elective,
representative, legislative consideration;

(3) rapid development of the Outer Continental
Shelf to help reduce our dependence on
foreign oil has been a keystone of this
administration's energy policy; and

(4) whatever this administration's desire to
increase federalism may be, one clear
overriding pelicy is that vital federal
decisions like national security and
military decisions are matters for
resolution at the national level by
the President.

More then that, each of these reason: are bscked by considerations
of "good government" in conservative terms:

ier Justice Turier hiveelr hizas expressec
ears that ever-expsnding litipation--and
especially environmental litigation--is
already overburdening our federal judicial
system ard frustreating effective judicial
decision-meking;

L)

1)

H O

(2) Congress must be encouraged to use plain
language in statutes, to mean what it says,
and not to leave critical policy decisions
for a federal judiciary populated largely by
Carter appointees;

(3) federalism notwithstanding, the federal
government must be free, at least, to manage
its own property largely as it sees fit.
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(4) federalism notwithstanding, vital national
issues like national security and military
decisions must be resolved by the federal
government,

In these circumstances, any one of these four
reasons alone would warrant this administration's seeking
review of California v. Watt. Considered together, these
four reasons amount to an absolutely compelling case for
seeking review.

SUGGESTED REASONS FOR NOT SEEKING REVIEW

It has been suggested that we not seek review because:

(1) we should not risk losing the Ninth Circuit's
favorable discussion of CZMA's consistency
requirements; and

(2) the Ninth Circuit's decision merely encourages
state/federal cooperation and is therefore
consistent with the move toward increased
federalism,

Even taken at face value, these concerns do not come anywhere
near carrying the weight of the compelling reasons for seeking
review listed above. Moreover, when examined closely, these
supposed '"reasons'" appear insubstantial.

The Ninth Circuit's discussion of the consistency
requirements for 0OCS lease sales will be no help to us except
in this case. The Ninth Circuit admitted it was not deciding
a live issue; to eddress the issue, the penel had to "[assume]
arguendo"” that the lower court had required a more stringent
conslstency reviev, 6¢2 F.2d at 1264 {(empbasis in originsal).
The Ninth Circuit ferrulction is entirely inconsistent with
Commerce Department regulations on the subiect, which in later
cases will no doubt be entitled to deference when the issue

is addressed directly. The panel's analysis also suffers
from the same error cc-~i<ted in the discuession of "directlw
affecting"; the anelvsis in effect redrafts CIZIMA to suit tiie

Ninth Circuit's own purposes. And the Ninth Circuit has given
Commerce a role it has no desire to undertake: acting as an
appeal tribunal for consistency determinations. For these
reasons, it is highly unlikely that there is anything at all
favorable in this decizion to be saved by avoiding review.

Even if there were something more favorable than
this analysis shows, it is not clear how seeking review on
the "directly affecting” issue will put the consistency
resolution at risk. Even if California were to cross-petition
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for review of the consistency ruling, the Court would not

be likely to grant review. All except the first of the four
reasons for granting review on "directly affecting" would
counsel heavily against review of the consistency ruling.

In addition, the consistency language is too open-ended and
speculative to justify review., It also would not be necessary
for the Court to discuss the details of the consistency review
process in resolving the "directly affecting" point. 1If
California raises the issue in opposition, we need not admit
California is correct; we can say that if they are indeed
correct, that is even more reason why the Ninth Circuit's
"directly affecting" analysis was wrong. Quite simply,
whether or not the consistency ruling is worth saving,

seeking review just does not put that ruling at risk.

It is not clear that this administration considers
federalism an especially worthy goal in matters of environ-
mental decisionmaking. Even if it did, it would be clear
that federalism in the context of CZMA is one-sided and will
work to thwart the substantive goals of this administration,
but would not contribute to state involvement in the resource
management decisions of other administrations. CZMA requires
consistency with a state's environmental decisions. 1If a
state is more pro-environment while the administration is
more pro-development, CZMA will come into play and give the
state a role., If the state is pro-developrent and the federal
administratiosr pro-environment, howvever, CZMA does not force
federal action to be consistent with the state's pro-development
policy. CZIMA, therefeore, creates federaliswm only during this
administration and will give states a role only in delaying
and blocking this administretion's rescurce development policies.
To support the Ninth Circuit's ruling would therefore be to
support & notion of federaliem run amok, te support a use of
CZMA that ensures confrontation with this administration rather
than future state/federal converation.

On close inspection, the supposed reasons for not
seeking review fade quickly. The Ninth Circuit's consistency
ruling is at best a Phyrric victorv. The panel's decision on
the "directly zffecting'" iseue &s a practical matter permits
states to override crucial feceral decisions and policies
through litigation and does not contribute tc an even-handed
notion of federalism.

CONCLUSION

In my judgment, California v. Watt is the most
critical environmental decision in the federal courts since
Calvert Cliffs subjected the federal government to a decade
of NEPA litigation. I have not seen any more important
adverse ruling in this Division, nor could I imagine one.
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MEMORANDU FOR THE SOLICITOR GENERAL
Re: State of California v. James G. Watt, 9th Cir.
Nos. 81-5699, 5700, 5701, 5811, 5812, 5813,
5814, 5815, 5720, 5822
RECOMHMENDING CERTICRAERI. (The Department of
the Interior nd the General Litigation Section
recommend certiorari.)
Tine: The opinion (and hence Judgment) was issued on
ugust 12, 1982, The State of Califcrnia filegd
& pe tition for rehearing on August 26, 19€&2
MELiel ol E - Eneed, Tang, Pregerson
o
' L
ISSUE PRESENTED
vnether Section 307(c)(l) of the C~ociel Zone lManagenent
Act regulires the Secretary of the Interlor to precede every 0OCS
K . £ 2w lth a detalled encminatvion ¢of U ~tentilal eflectr of
T e SERELTUT, EBRDLIFETILA, ;rci:ct_z; i EgevelogneEnt ‘izon
& stzle's coacstal zone on the ground that tncse subsequent activi-
tiec zre direct effects of the declsion to ccnduct a lease sale.
STATUTEZ INVOLVEL
Section 307(c){(1) of the Coastz> Zone lManagement Act, 1€
U.S.C. 1456(c)(1):

Each federal agency conducting cr cupporting
activities directly affecting the coastal zone
shall conduct or support those activitles in

& manner which 1is, to the maxlimum extent prac-
ticable, conslstent with approved state manage-
ment progréans.

LTl v
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STATELENT '

On April 29, 1981, the State of California, local govern-
ments and environmental oganiczticns sued to enjoin porticns ¢f 008
Lease Sale 53 involving an area of the outer continental shelf off
the central Califcrnia coast known as the Santa Maria Basin. On
May 27, 1981, the district court found that the plaintiffs were
likely to prevall on the merits of their claim that the Secretary

had erred as a matter of law in concluding that there were no direct

-k

.effects upon Californila's coastal zone that were attributable to

Lease Sale 53. Accordingly, the district court held that Secretary
Watt had violated the Coastal Zone Management Act by failing to pre-
pare a consistency determination as provided for in Department of
Commerce regulations, 15 C.F.R. Part 930, which 1inplement Section
307(c) (1) of the CZMA, 16 U.S.C. 1456(1). On August 18, 1981, the
district court issued a final Judgment holding that the Secretary
had violated the CZHA.

The majJor issue between the parties was the proper defi-
niticn of the term "directly affecting the ccastal zone™ as used in
Section 307(c)(1l) of the CZMA. Under the statute and implementing
regulations, a conslstency determination has to be prepared only AT
& federal activity has direct effects on the coastal zone. The
federal government's position was that the direct eflfects of an 0OCS
lease sale are those wnich have an identifiable effect on the coas-
tal zone and are part of, or 1mmediately authorized by, a lease sale,
Direct effects of lease sales, in our view, do nect include th2 poten-
tial effects of activities at the exploration, development and pro-
duction stages of the OCS process. Activities at these stagsis are
subject to subsequent approval by the Secretary ol the Interior as
well as a separate consistency certification process which nmust be
satisfled before exploraticn, or development and production plans
may be approved. Federzl approval of the plans, morecver, 1s
explicitly subject to Jjudicial review in the eppropriate court of
appeals. g

The plaintiffs contended that the direct effects of 2
lease sale were all the potential eifects of o0ll and gas expliora-
tion, development and production activities which might eventually

take place on the leased tracts. The district court adopted the
pleintiffs' expansive view, and found that the 0L lezss sale was
an activity directly affecting the coastzl zone because "leasing
sets 1n motion the entire chain of events which culminates in oil
and gas developrment" (D. Ct. slip op. at 1€6). According to the
Gistrict court, the direct effects attributable to Lease Sale 53
included not only the state's specific claim that leasing would
ultimately result 1n an oll spill endangering the habitat of the
southern sea otter, but also encompassed all of the potential
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On appeal, the Ninth Circuit adopted the district court's
reasoning and holding, and affirmed on August 12, 1982. It ruled
that an OCS lease sale directly affects the coastal zone because it
establishes "the basic scope and charter for subseguent developmert
and production" (Cir. Ct. slip op. at 13). It found the lease sale
to be a significant 1link in the chalin of events leading to develop-
ment and production of oil and gas "because at this stage all the
tracts can be considered together, taking into account the cumzula-
tive effects of the entire lease sale *# ¥ ¥ " (I4.) The court of

appeals adopted the district court's list of direct effects developed
from the EIS and SID (id.).

Having adopted the State's legal position on the thres-
hold test for when a consistency determination must be prepzared,
the court attempted, in dicta, to .temper its holding by providing
a limitation on what would resuit once sucnh a determination was
prepared (Cir. Ct. slip op. 21-25). Interpreting the remainder ol
Section 207(c)(l), the court declared that, for those activitles
directly affecting the coastal zone, requiring such activities be
consistent to the maximum extent practicable with the State’'s
coastal management prograxz did not mzan that the "federal activity
must be [as] consistent with the plan as 1s possible" (Cir. Ct.
slip op. 21, emphasis original). 1Indeed, in mz:ing & consistency
determih,t;on "the lease sale need not be configur=d so as to pre-
clude any posbible future 1lnconsisteney Irom arising as develepnent
proceeos. Id. at 24. The court stated that the Secretary simply
"must set the leasing, development, and production activities on a
path that is consistent with the state plan to the maxinum extent
practicab;e in light of the Then available knowledge." 1l1d. Finall
the court indicated trat disputes over corsistency should be resclv

by the Secretary of Commerce wno, in the court's view, has the power
"to reconcile the pzaramcuntcy of the national ;nuereet witn the con-
cerr.e ol the state." Id. =zt 25.

On August 26, 1982, the State filed a petition for re-
hearing and rehearing en banc. In that petition the State argued
with substantial justifZcation, that the court's treatment of the
term Ymaximum extent p“act¢cab¢e” was inconsistent witiy the Commerce
Department reguletion defining the term, 15 C.F.R. 930.32, as weil
as the legislative histor; of Section 307(ec)(i). It also arsued
that the Secretary of Commerce had no power tc resolve consistency
disputes on the basis of pzaramount national interest, and that
Congress had rejected such an override autnhority in enacting the
CZMA. [fccordingly, the petition for rehearing requested that the
court of appeal delete from the opinion all the dicta concerning
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the meening eand content el a consistency deterzmination, and confine
its opirion to the threshold question litigated by the parties of
d.

when such a determ¢nation 1s require

- SUMMARY OF DISCUSSION

The proper definition of "directly affecting the coas-
tal zone" in the CZMA 1s an important question no* only for the
high priority federal OCS oil and gas program but for all activi-
.ties of the federal government. The Ninth Circu*t decision expan-
s8ilvely defining the term thus threatens to disrupt nct only tlhis
country's efforts to obtaln energy self-sufficlency but a wide
variety of federal programs and projects. Due to commitments to
members of Congress by the Department of Commerce to promulgate
interpretative regulations when this case 1s over, the present
opportunity is the only one in which an -ndependent Supreme Court
review of the disputed term will be possible

, The substantive limits of the CZMA's consistency require-
ments offer the states an unparalleled opportunity to thwart f{eieral
action with wnich they disagree. This 1is particularly true at the

early stages of the 0CS oil and gas program pecause the elfects o
future 0CS activities cannot be predicted with any accuracy. In the
1978 Amendments to the OCSLA, Congress dealt with this uncertainty
by creating a step-by-step decision.ukin: process for the 0OCS. To
ccmplement this, Congress provided f{or CQAA ccnsistency review of
exploration, develcopment and production activities when those stayges
are reached in the 0CS process. The Ninth Circuit's compromise
ruling creetes a new conslstency review procedure {or these activi-
tles at the lease sale stage, in excess of that provided for by Con-
gress. With no clear standards governing 1ts implementation, the
Ninth Circuilt's suggested pro~ecure will inevitably result in CZMA
challenges to, and prelimlnary injunctions against, OCS lease sales
for many years in the Tuture. : ‘

DISCUSEION

Introduction. =- This case 1s the culmination of years
of controversy ccncerning the proper applicaticn of the consistency

requirements of the Coastal Zone Management Act, 16 U.S.C. 1451 et
seg. (CZMA), o ©il andé ges lezse seles reld pursuant te the Quter
Continental Shelf Lands kct, 43 U.S.C. 1331 et seg. (OCSLA). Tnis
dlspute has been ongoing 3ince 1574 when efforts o vegan to eamend bobﬁ

the CZMA and the OCSLA to accommodate the plan to accelerate 0OCS oi
and gas development in response to the energy crisis and an Arab oil
embargo. Since that time, the Interlor Department has taken the
position that the proper time at which oll and gas exploration and
developnent activities on the OCS are to be reviewed for consistency




-

with an adjacent state's coastal mznagement rrozram i1s when plans
setting out those activities are submitted for approval. ¢ntarior’:
opponents (some coastal states, ané environmental groups) have clainme
that consistency review s“oulc be perlormed for explor at*on zroduc-
tion and deve;opmenu activities earlier, at the lease sale stage of
the OCS process. Interior's view prevalled in Congress in 1976, the
contrary view prevailled briefly in Commerce Departzent regulations

in 1978, but those regulations were withdrawn in 1979 after the Or7

of Legal Counsel (OLC) ruled them to be unauthorized by the CZ¥MA. I
this case, the Ninth Circuit has attempted a co‘p"omise to that dis-
pute, ruiing that consistency raeview of explorasti production ang
development activities nust be performed at the ;ease sale stags, bu:z
that consistency for these activities need not be absolutely assured.
In order to reach-this result, however, the Court failed to address
the statutory language of the CZ¥MA, ignored existing Commerce Deparct-
ment regulations, and resad into the statute an override provision
that does not exist. Because the porticns of the Ninth Circuit
opinion which favor Interior are dicta and clearly contrary to
existing legislative and reguiatory provisions, we believe that the
court of appeals' attempt to achieve a '"reasonable compronise" in
this dispute 1s ratally flawed and will not survive. idoreover, tne
court's resolution is certain to engender endless litigation in ths
years ahead.

1. Supreme Court review of this case 1s necessary and
important; there never wlll be another opoortuniiy to a2diress the
definition o: tnec term "directly affecting tne coastal zone" in in2
CZliA. -- Normally, given the favorable gicvta in the N Ci

opinion, we wculd be inclined tou accept a nartiel victory and w
until the problems we foresee develop in future cases. This opticon
however, is not open to us in the circumstances presented here.
Pirst, many of the most promising OC3 lease sales in thre near futur
¥ill ta e piace adjacent to states located in the Ninth Circult

We have no option but to follow the court of appeals cdecislion
attempt consistency determirnations for those sales. The only
where consistency i1s 1lable to be raised ana likely to be 1liti
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cateLide the Lhints Cirguis In the near furture is the Gecorzes E
North Atlantic OCS Sale 52 now scheduled for late fall of 16t
attenpt to preserve our litigating position by Tailing to pre
& consistency determination on OCS Sale 52 will result, given
Ninth Circuit crinion, Zn an irjunction against z_1 or fpars c‘
sale in the district court. Put simply,-if a consistency deter:
tion is preparezd for an 008 sale off Alaska, it 1s wishful think:
to expect New Zngland Jjudges to recguire anything less for a lez
sale in the middle of the Nation's largest fishing area. The 1
time a Georges Bank sale was enjoined by the district court, it
two yearc, and involved two proceedin s before the district court,
four appearances before the court of appeals, and several stay appli-
cations to the Supreme Court before the sale was allowed to occur.

In good conscience, we cannot adviss Interior to place an OCS lez=ze
"sale in such Jeopardy, simply to preserve our litigating position
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in the hope thet we wlll eventueclly and ultimately prevail 1
obtaining a split in the circuits. 1In other words, we eithe
certlorarl in this case, or forgo forever a vindication of ¢
federal government's interpretation of the statute.

The second factor dictating against waliting for another
case is that, absent a petition for certiorarl, the Commerce Deparct-
ment wlll promulgate regulations incorporating the Ninth Circult's
opinion of the term "directly affecting the coastal zone."  In 19Z1,
Commerce had 1ssued regulations adopting our position in this liti-
gation. Those regulations were withdrawn after they encountered a
hostlle reception among some committee members in Congress. At that
time, Conmerce pledged to some Senators to start over and promulgzate
new regulations. The Department has been holding off, pending the
outcome of this case but if no petition for a writ of certlorari 1is
filed, Commerce will have to go ahead., The Department would have
little choice but to promulgate regulations defining "directly
aeffecting the coastal zone" conslstenc with the Ninth Circuit's
opinion in this case. 1/ The regulations would undoubtedly be
epplauded by California's allies on the KHill. As a result, even 1f
we attempt to preseve our litigating position in another case, we
would be faced with the 1lnsurmountable barrier of a court opinion,
agency regulations, and congressional statements all against our
interpretation of the Act.

The Commerce regulations, of course, would apply not only
to OCS lease sales but also to a wide variety of other 1mportant
federal activities. The expansive definition that the Ninth Cir-
cult zdopted of the term "directily affecting the coastal zong" poter-
tially subjects federzl activitles with no substantial relationshilp
to the coastal zone to conslstency limitations. See. p. 23, fn. 7,
infra. 1If the Commerce Department adopts the delinition in the
opinion, this cese represents the lezst real opportunity to limit the
epplicaticn cf the consistency recguirements of the CZ4A to fesderal
activities that have some direct and immediate connection with re-
sources of the coastal zone.

¥hile Commerce does not presently have an interpretative
regulation defining "directly affecting the coastal zone," it does

b 7]

1/ If Commerce promulgated inconsistent regulations, California

. would simply sue and have thex set aslide. The State filed suit
against the 1981 regulations in the central district of California,
which was dismissed when Commerce withdrew the regulations.

e




have .one defining "maxizum extent przcticable.™ The regulatory
definition, however, does not conform to the statements in the
Ninth Circut. 15 C.P.R. 930.32 (see pages 22-23 infra). If, in
light of the Court's opinion, Commerce were to alter thls regula-
tory deflinition to conform to the Ninth Circuit's suggestion, the
rulemaking would be vulnerable to legal challenge in other courts.
The likelihood of an adverse result in such litigation i1s substan-
tial because, as California correctly points out in its petition
for rehearing, the Ninth Circult's dicta 1s contrary to the legis-
lative history of the CZMA. Thus, it is far preferable to seek a
writ of certiorari in this case, where we have a solid case on the
merits, rather than to hope for revised, favorable Comnerce regula-
tions whose merits will be highly dubious.

Finally, the Outer Continental Shelf o1l and gas leasing
progran 1s an extraordinarily important national activity. It is
the cornerstone of this Nation's effort to reduce our dependence on
foreign sources of energy. Aslde froa potential resources within
Alaska, the OCS contalins the most promising remalning areas uncer
the Jurisdiction of this Natlon in which large oil and gas resources
may be discovered. Pursuant to Section 18 of the OCSLA, 43 U.S.C.
1344, a2 program for oll and gas leasing has been developed which
calls for 40 lease sales in the next five years. Tne court of
appeals decislon places a large number of tose sales in Jeopardy
of delays and injunctions on CZ¥A claims. Such a result is not
tolerable for a program that was designed to "result in expedited
exploration and development of the Outer Continental Shelf % *# 7
43 U.s.C. 1802(1).

The OCS o2l and gas progran, moreover, 1is ZImportant not
only to the goal of energy independence but also to the vital effor:
to reduce federal deficlits. The program ranxs second to the overe’l
efforts of the Internal Revenua Service as a source of federal revea

nue. See H.R. Rep. No. 97-269, 97th Cong., lst Sess. 19 (13¢1).
The high bilds in OCSE Sz2le 53, 2t 1issue in this case, exceeded 32
billion; the bids on the 19 tracts enjoined by the district ccocurs
mounted to £220 pillleon. In all, the federal budset projecticrns
cell fer $X5 to 220 tillion annually from the oll and gas leasing
progren on the 0CS. Interference with OCS leasing, through delavs
assoclated with preliminary injunctions because of uncertainties of
fulfillinz CZMA obligations, thus implicates the highest priorityr
interests of this hation. For all these reazsons, pursulng a writ
of certlorarl in the present case 1is both necessary and important,

progran where lnterestus of the Nation and the scates are in cor

2. The Outer Continental Shelf leasing is a unigue feceral

the stztes will persist in their attempts to impose their will tThrc
the substantive limitations of the CZMA. -- To fully understand the
issue presented in this case, three inportant considerations must o
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-of the measures affecting OCS leasing so that there 1s at least a

kept-in mind. Pirst, unlike rmost ¢
environnental laws, states and thel
than environmental organizations actl r aloqe
tiffs in OCS lease sale cases. 1In the past f*ve ryears, th
of Malne, Massachusetts, New York, New Jersey, North Carolina

and California, as well as some of their political subdivisions
have filed sult against lease sales. While often couched in te o
of environmental statutes, these suits are, at bottom, about the

states' desire to control federal act vipies on the OCS geecording

‘to thelr own policles. Short of federal capitulation to state

demands, no compromise, mediation or administrative procedure will
avold litigation. An OCS lease sale represents a starkx conflict
between local and national interests and the states. The latter,

so far, - have not seen fit to abandon theilr local concerns to the
dictates of national policy. Thus, the laws gulding tne OCS leasing
program cannot be interpreted to "accommodate™ all the many and
var*ed interests of the coastal states. Secretariles of the Inte
have two cholces: elither secure a favorable statutory interpreta

falr chance to avoid prellminary injunctions against lease sales, or
abdlcate their duty to control federal leasing by offering only
those tracts acceptable to the various state bureaucracles. 2/

The second consideration 1s that the Outer Continental
Shelf 011 and Gas program 1s an highly unusual, if not unlique, fed-
eral activity. The coverriding rezlity of this program 1s that the
government, lndustry and the states cannot determnlne wnat actual
oll and gas production activities (platforms, pipelines, tankers
etc.) will take place on the 0CS Luwil long after the process has
been 1nitiated through leasing. Unlike a dam, road or waterway prog-
ect, the final contours of the completed actlvity cannot be predic-
ted at the outset. For thils reason, normal planning procedures

F

3

designed to avoid oblems which ma, te encountered as the proJject

& PT 3 p
progrecsses, are of limiteé valiue in the COCS prograxz. Indeed, these
2/ Short of not leasinf* certzin arezs at all, it i1s hard to ses
— (=] ]

how Intericor could accommocdate certain vital interests. In
Massachusetts, for exanple, the Attorney Genesal 1s a separately
elected cofficizal, entitled to initizte litibation on behalf of the
Commonwea.tn. ;n the lzsgt Georges Zanl iease szle, Interlor and

£

the Governor reached an accommodaticn on leasing, but the A% torney

General, for a variety of reasons, maintalned that litigation
regardless. Similarly, Interior could reach a reasonable deter-
mination on future leasing with the (next) Governor in California
or the Governor in Alaska, only to still confront a sult for pre-
liminary injunction by the State, filed at the behest of a state
coastal commission or some other similar organization.
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procédures may be counterproductive sin

o s

nce declsions to el
possible risks may also eliminzte yo*enti

.l

Py
lly 4inmportant hyd
resources. 7The only way to cetermine whether the risxs or r
will bpe encountered, or both, 1s to begin the process throug!

lease sale and exploration.

In enacting the 1978 ZAmendments to the Outer Continental
Shelf Lands Act, 92 Stat. 629, Congress recognized this reality
and created a special decisionmaking structure for the 0CS. Under
a system of phased declslonmaking, the initial determination to
authorize oil zand gas activity on a tract in the 0CS, by offering
it at a lease sale, can be modified or reversed at later explora-
tion, or development and production stages. Thus, unlike many
other federal activitles, an initial determination to go forward
does not necessarily mean the project will ultimately be completed.
As a result, in contemplating the 0CS program, one must put asicde
many ldeas on wise, forward-looking, problem-avoiding administra-
tive practice, and learn to evaluate the 1ssues in the step-by-step
fashion prescribed by the statute.

Thirdly, 1t must be remembered that the provisions of
Section 307(c){l) are a substentive linmitation on federal actions
Although the document called for by the Nintb Circult ==~ the
consistency deternination -- may appear to be another relatively
harmless peperwork reguirement, that impression 13 incorreet and
dangerously misleading. Unlike the National Znvironnental Policy

{4

Act and tne environnental impact statement requirement contalned
there*n, ection 307{(c)(1) is not & procedural measure. Once it is

teruA“ed trnat a federal activity "directly affects"™ a State's
coasbal zone, tne federal agency 1s obligated to tailor 1its activi-
ties in a manner that, to the maximum extent practicable, 411l be
consisten*t with the Sta%te's plan for that area The consistency
determinzation L1tselfl 1s a recitation of hecw cox pliance will be
acnhleved, and to what extent compliance 1s possible. Like NEPA and
and EIS, 1t co;ld be subject to attack for inadeguacy, dbut unlike
v&LPA, the underlying federal action is also subject to Judiciel
sriTinevicn.

’

These three factors -- power, uncertainty and the substzan-
tive role of the CZMA -~ color the actual disnute between the
parties in thils case: the definiticn of "dlirectly aflecting trn
coastal zone" in Section 307(c)(l) of the. Coastal Zone Managen
ket {(CZMA), 16 U.S.C. 1456(c)(1). Because the ultimate ef:ecu
eny OCS lease sale are 1inherently speculative, each side 1s {ree <o
characterize the outcome in a way it chooses and attempt to enforce
its view in the courts. 1In our estimation, the only method to in-
Ject some certainty into this legal quagmire 1s to restrict consis-
tency review of the OCS lease sales to actlvities and events that

are part of, or immediately caused by, the sale. Only the effects

>

of such limited activities can be estimated with a falr degree of
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accuracy at the lease sale stage and tested azainst the dictates
of 2 state's coastal zone management progran.

3. The 1978 Amendments of the OCSLA were desicned toc pre-

yent premature decisiorns on OCS ggstivities Lased on inaceguzie or

speculative information. —-- Congress originally enacted the UCS Lands
Act, 67 Stat. 402, in 1953 to authorize oil and gas leasing on tnhe

portlion of the Outer Continental Shelf retalned by the United States

after granting the bed underlying the territorial sea (generally
three miles) to the coastal states. 3/ Durlng the ensulng 20 jears,
areas of the 0CS, largely in the Gulf of Mexico, were leased under
that Act. Then, 1n response to the Arad 01l Embargo, President Nixon
announced a program of expedited ovil and gas leasing in hitherto un-
touched "frontier' areas of the 0OCS. -See. H.R. Rep. No. 95-532, 33
Cong. 1lst Sess. 75, 89 (1977). PFearing that the rather generz.
of the original OCSLA were inadequate to control such a drasti o
gram, Congress began in 13574 to overnaul the Act. The resultin
Amendments to the OCSLA were tcthe product of ruch compromise and
attemnts to reconcile numerous, often conflicting interests: develop-
ment of oil resources; provec:ion of the environment; recovery of
fair marxet value and distribution of the burdens ol development
among all regions of the Natlion. See generally Watt v. Enercw A

>3 ()
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O (D \J)
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Educational Foundation, No. 80-1464 (December 1, 1981) slip op. at
12 & n.16.

From the very start ¢f the amendatory prccess, however,
Congrecs proposed to sepzrate the federal decilsion to explore for

01l &nd gas on the OCS from the decislion to develop an area on the
OCS for o0il and gas production. See Joint Eearings Eefc:re the
Committee on Interior and Insular Af{fairs and Commerce, United

tates Senate, Gi4th Cong., 1st Sess. 3 (1975); H.R. Rep. No. 94=-2E£&,
9Lth Cong., 1st Sess. 4 (1975,. The rezcon underlying this funda-
mental concept was that the extentv «f hyirocarbon resources, and
hence, the impects of exploiting them, cannot be deteralned prior
to exploration.

3/ The Submerged Lands Act, 67 Stat. 29, 43 U.S.C. 1301 et _sec.,
ceded to the states submerged lands "seaward to = line three
geogracvhic miles distant from the coastline of each" state together
witn "the right and power to manage, administer, lease, develop anid

use the saild lz2nds and natural resources all 1n accordance with
grplicable state law ®* # ¥ % Section 9 of the Submergsed Lands Act

43 U.S.C. 1302, as well a3 Section 3(1) of the OCS Lands Act, 43
U.S.C. 1332(1), however, declare that the subsoil and seabed seaward
of the territorial sea appertain to the United States and are under
its Jurisdiction and control.

b
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The final House Heport explained the purpose of prescritin,

these separzte, staged {eceral decisions:

Section 25 is intended to provide the
mechanism Tor review and evaluation of, and
declslion on, development and production in a
leased area, after consultation and coordina-
tion with all alfected parties.

The comnittee considers this one of the
most important provisions of the 1977 artend-
ments. It provides a means to separate the
Federal decision to allow private industry
to explore for o0il and gzas from the Federal
decision to allow development and production
to proceed if the lessee finds o1l and gas.
The fallure to have such a mechanisz in the
past has led to extensive litigation prior
to lease sales, wnen onshore ana environmen-
tal impacts of production activity are not
yet known. In fact, the failure to have this
procedure has led, in part, at least one court
to 1nvalidate an entire lease sale.

H.R. Rep. No. 95-590, 95th Cong., lst Sess. 164 (1977).

Thus, Congress dealt with the percelved problem of la
of information about resources, and environmental and socioecon
effects of CCS o0il and gzs developnment by altering the structur
of federal decisionmzking. In the future, not all decisions would
be made at the ouuset cf the lease sale stage, but would be made at
later, specifically identified stages when the maximum anount ol in-
form:tio would be available. In pza ru‘cu¢ar, the OCSLA A:end:e*?

K
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of 1¢78 broke down the OC3 leasing process into feour discrete steps,
end each of these steps 1s subject to its own arrey of SLb tantive
and procedural reguirznents.

Step One = The Five-Year Lezsini- Schedule. -- The lirst
step 1s to prepare a five-year leasing progran pursuant ¢o Section
18, 43 U.S.C. 1344, to provide an overall {ramewor< and schedule
for OCS lease sales based on a consideraticn of congrescsionally
prescrived fzctors. Tne statute direcis the Secrzieary vo scliclit
comnents {rom fecderal agencles and state governors in preparing
the program, 43 U.S.C. 1344(e){1l); and re au*res & proposed progran
to be published in. the Fcderal Reglster for a ninety-day comment
pericd so that "any state, local government or cther person may

submit comnents and recommendations as to any aspect of such pro-
posed programs.” 43 U.S.C. 1344(e)(3); 1344(d)(1). After a Sec-
tion 18 program is approved, OCS leacing must proceed in confornmity
with its provisions. 43 U.S.C. 1344(4d)(3).




The District of Columbia Circuit recently considered th
leasing program stage of the OCS process in California v. Watt, 563
F.2d 1290 (D.C. Cir. 1981). It interpreted Section 18 to creatze "
process which will pernit the Secreuarj of the Interior to weizgh" <he
relevant beneflts and risks 1in scheduling lease sales. Id. at 12937.
The court refused to prescribe the result to be reached by the Secre-
tary. "The Act does not mandate any particular balance but vests
the Secretary with discretion to weigh the el eﬂonts L Id. at
1317. Interestingly, California argued that the SecretarJ could n
‘'schedule sales 1in some areas off 1its coasts because of alleged incon
g

ot

sistency with 1ts coastal zone management program. Id. at 1310. ’h
D.C. Circuit rejected that argument, stating that consistency prob
were best addressed in "conjunction with specific proposed activitl
Id. at 1310,

H]
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Step Two - The Lease Sele. -- Once a leacing program 1is
approved, the next step 1s the OCS leazse sale. 43 U.S.C. 1337(a)
authorizes the Secretary to grant leases to the highest responsisle
qualified bidders at a lease sale. In preparation for a sale, the
Department of the Interior takes a series of discrete actions:
information gathering, cail for both positive nominations and exc.u-
sions of tracts, identificacion of tracts for urther review, pro-
posed notice of lease sale, final notice of sale, and sale. See 43
C.F.R. 3510 et seq. An environmental impacrt statement 1s normally
prepared, and consultation may be initlated under Section T7(a) of
the Endangered Species Act, 16 U.S.C. 1535{(a), if listed species
may be afflected.

1345, %the Governcro

Under Scction 19 of the CCSLA, C.

local governments,
2nd

e

18

g

of an affected state, together with apprecp
ere given a formal opportunity to submit re
"the size, time &nd location" of a propos
he Secretary 1s directed To acc

he determines that the
l interest and t
tate. 43 U.S.C.

ations regarding
sale. 43 U.S.C.
dovernor's recom-
£ a reasonable
l-being of the
\
)
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a lease sale 1s held, and leeses awarded, only ex-
activity may be undertaken without further federal
the Act. In particular, a lessee may only conduct
erivities® prior to submizsion and approvel ol an
zn. Tnese are defined as:

M ct ct
.73

; £
tremely limi
epproval und
Ypreliminary
exploration

N L

'r1

[G]eophysical and other surveys necessary to
develcp a comprehensive exploration plan.
Such preliminary activities are those which
do not result in any physical penetration
of the seabed of greater than 300 feet of
unconsolidated formations, or 50 feet of
consolidated formations, and which do not

v
i
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rescult in any significant adverse icpact cn '
thie natural resources of the 0CS.

30 C.F.R. 230.24-1, The infcrmation necessary to gulle the lat
exploration and development stages is gained through these prelimi-
nary activitlies.

The lease stage provides the lessees and
the Secretary with a chance to amass

data which will inform future proposals .
and decisions. For example, ¥ ¥ ¥* testing
as well as * * ¥ sampling might be abso-
lutely essential for the lessees' decision
regarding the appropriate commitment of
thelr resources in 1light of the area's
developrient potential. Similarly, the data
generated by testing actlvity will also
permlt the Secretary to exercise and form
Judgment in balancing the dual public in-
terests of protecting the environment and
enhancing oil-production capacity.

North Slope Borough v. Andrus, 642 F.24 589, 594 (D.C. Cir. 1980).
lMore extensive activity 1s subject to the lesses' compliance with
the procedures and substantive requirements of the next stage:
exploration..

Step Three - The Dyoloration Stage. -- Section 11 of the

OCSLA, 43 U.S.C. 1340(cy), gquires lessees to submit exploration
plans to the Secretary for appro'a* "pricr to commencing expiora-
tion * ¥ ¥, " The plan must be consistent with the previsions of
the OCSLA, and regulations promulgated thereunder. 43 U.S.C. 1334
In addition, any person submitting a plazn must azttach a certifica-
tion that the act;v;py described in the plan aflecting any land use
or water use 1in the coastal cone of a stzte i1s consistent with *he
state's approved coastal zone mana gement programn. Sze, 43 U.S.C.
13509(2)(2), 2nd 26 U.S.C. 1456{c)(3){8). Trne Bacrztzry is exrrosra
dy prohibited {rom brancinb any license or perzitv for any acvlivicly
describzd in an exploration plan until the state ccncurs with the
certification of compliance, or a determination of consistency or
necessity 1s made by the Secretary of Co**crcc. Ic.

The Secretary of the Interior ic authorlized to reguire
modifications to an exploration plan to achieve conflormity with the
provisions of the OCSLA and regulations promulgated pursua to 43
U.S.C. 1334(a). The Secretary must disapprove a plan if uhe a vivi-

ty "would probably cause serious harm or cdamage" to life, propert

or to the marine, coastal or human environment. 43 U.S.C. 13&0(0)\_,.
Any action of the Secretary to approve, require modification of, or
disapprove, an exploration plan is subject to review in the United
-States Court of Appeals in which an affected state 1s located. 43



U.S.C. 1346(¢){(2). After an ex
permits and other necessary lice
tion activitles.

r plan is approved, .drillin:
es may be issued to allow explor:z-

-
o)

Step Four - The Development and Productlon Staze. =-
commercially valuable nydrocarbon resources are discovered, ths I

(]
4

P

nal stage of the OCS leasing process 1s development and production.
Prior to development and productlon, the lessee must submit a de-
velopment and production plan to the Secretary for approval. 43
U.S.C. 1351(a)(1). Under 43 U.S.C. 1345(a), the governor of any
affected state nay make recommendations concernlng the size, tixi
or location of a development and production plan. These reco~=mer
tions are to be accepted by the Secretary 1f he determlnes that
provide .for a reasonable balance between the national interest.
the well-being of the affected state. 43 U.S.C. 1345(c). In a
tion, the Coastal Zone lManagement Act requlres a person who subr
such a plan to attach a certlfiication of compliance with the coa
zone managenent plan of any affected state. 16 Y.S.C. 1436(c){3)
.As with exploration plans, approval of cdevelopment and product iOﬂ
plans depend upon further approval of the consistency certificaticn.
43 U.S.C. 1351(h)(1){B). The plan must also be in compliance ﬂi?ﬁ
the Act and regulations. 43 U.S.C. at 1351(h)(1)(A). If the plan
is disapproved either for fallure to ccmply with regulations or
feliilure to obtain zpproval of the conslistency certification, the

Lig

lessee 13 not entitled to compensation. 43 U.S.C. 1351(h)(2)(A).
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In contrast, a lessee 1s entitled to compensation in othe-
circumstances. Specifically, tne statute directs the Secretary to
disapprove a development and production plilan if exceptional geoloziczl
conditions, marine or coastal resource values, or other exceptlonzl
circunstances dictate disapproval desplte compliance with the Act
and regulationc. 43 U.S.C. 1351(h)(1)(D). 1If these circumstances
cannot be cured or mitigated in a five-year period, the lease will
be cancelled and the lessee will be entitled to co~pensatioﬂ. 43
U.S.C. 1351(h)(2)(C).

43 U.S.C. 1351(f) and (g) require the Intericr Departnent
t¢ prepzre &n Znvironmental. Inpact Ltatlenent on tin€ plan or Lo no-
tify the governor of any affected sta*te in advance that an EIS will
not be prepa"ed In additiOﬂ, consuitaticon may be necessary pursu-
ant to Section 7(a) of the Endangered Species Act, 16 U.S.C. 1536(a),
et the cevelopment and pro:uction gTege. Lny action of the Secre:ar~
to approve, require modification of, or cisapprove a development or
production plan is subject to Jjudiclal review in the appropriate

court of appeals. 43 U.S.C. 1349(c)(2).

Thus, the OCSLA, as amended in 1978, creates a system of
phased, sequentlial decisionmaking; the determinations at each stage
were structured 1in order not to commit the federal government to
approve the lessee's plans at the next stage. 1Indeed, Congress

added a number, of technical provislons to enhance the Secretary's

.
i
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ability to maxe meaningful decisions at the post-lease sale ctagses.
There are provi ions for example, making regulations prcocaulgacad
after a lease sale aool;cab’e to existing leases, 43 U.S.C. 1335,
specilically authorizing denlal of development and production plans
if sensitive environmental resources are endangered, 43 U.S.C. 135:
and for extenslon of lease terms if adverse conditions can be miti-

gated over time. Id.

This phased decisionmaking structure is crucial to tne
implementation of the OCS oil and gas program. As the D.C. Circul:
noted, "[m]andatory staze-by-stage review prevents the talescoping
of any and every projected hazard to * ¥ * the environment into cone
overwhelming statutory obstacle. The OCSLA standards are not less
strict, they simply rely more on achleving compliance than on exact
ing proscription."” North Slope Borough v. Ancrus, supra, 642 7.24
at 609. The special 0CS decisionmaking structure permits decisions
to be made at the time when the maximum amount of ‘nformatio”
avallable to support them. Premature decisions to limit acti
based on inadeguats or speculative data, wlll necessarily be
eous and, as a result, sacrifice the Nation's interest in loc
1dent*fyinv and dave,LOp*nb potentially valuatle oil and gas
v¥ithout conferring any benefit to compesting interests.
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¥hen other statutes apply to activities on the 0CS,
task 1s to integrate the cther statutory requirements into the
cial decisicnal structure of the OCSLA, without sacrificing e
the purpose of those other statutes or the CCS process. Heco
this, other courts of appeals, in connection with the Endanze
Species Act and HEPA, have sought to mold those statutory obl
to the OCS process. County of Suflfolk v. Secretary of the Int:
562 F.2d 1358 (2d Cir. 1977), cert. denied, &34 C.S. 100t
(NEPA); North Slope Borouzh v. Andrus, supre, 642 P.2d 5389
gered Speciles
712 (lst Cir.
Coastal Zone
specilically
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1451 et segq. cted in 1972 to *nauce s
preservation and development of resources in the coastal zone. In
the CZMA, the coastal zone was defined to extend only to the lixmie<
of the territorial sea, 16 U.S.C. 1453(1). - Hence, activities on
the OCS, by definition, take place outside the coastal zone. As

a result, in 1972, the needs and consequences of OCS oil and gas
activlity were not specifically addressed in the CZMA. Instead, the

-Aet authorized funding to states to develop coastal zone manazgement
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C. 1L34 nce thece rregracs had been develc
he Secre I Commerce, funding was provicen
16 U.S

v(1

e
v O cr

programs. 1t U.S. N
and approved by ¢t tary of =
adninister then. .C. 1455, Approval of a state coasteal
management program also triggered the Act's consistency requirsnt

for various types of federal actions. As discussed below, the
original CZMA prescribed a consistency certification procedure [
issuance of federal licenses or permits which authorize activitie
which affect a *and or water use in the coastal zone. 8ee Seegtli
307(c)(3) of the CZMA. For federal activities generally, however
the CZMA merely provides that the substantive result of consistency
with the plan be achieved to "the maximum extent p"ac icable" for
activities "directly affecting the coastal zone."

The term "activities directly affecting the coastal zone"
was created in conference in 1972 aoparently as a compromise between
House and Senate versions of the bill. The CZi{A bill passed bj the
Senate defined the "coastal zone" as excluding federal proper

See S. Rep. No. 92-753, 92d Cong., 24 Sess. 8-9, 45 (1972). Thc
‘House billl, however, 1included federal property within the delinition
of "coastal zone." See H.R. Rep. No. §2-104§, 924 Cong., 2d Sess.

2 (1972). Both bills, moreover, provided for consistency only for
federal activities "in" tne coastal zone. At conflerence, the con-
ferees decided to exclude federal property from the coastal zone,

but to apply a limlted consistency requirement to "use of such Zancc:.
H.R. Rep. No. 92-1544, 924 Cong., 2d Sess. (1972). The focus of ccn-
gressional attention in thls cdispute was onshore f{ederal property --
such as parxs and military Iinstallations -- located in coastal ar=2as.
See H.R. Rep. No. 92-154L4, supra at 14. The Hcouse version would
have subigctod all uses of such federal lands in the coastal zone

to consistency requirements; the Senate version would have eiemctisu
all such uses {rom conslistency by delining the coastal zone to
exclude federal lands. The Con‘vrence coxzpromnised by subjecting
‘gome but not all activities on federal lands to conslstency wita &
State's coastal zone management prograc: those "directly affecting
the coastal zone."

Wnile this history doe:z nct ro far 1o illuminate the
meaning of the term ”directly effecting” Ln the DOCSLA context, it
does establish that Congrecs selectec the terxz to limit the consis-
tency oblligations of Tederal agencles carrying on actions in areas
like the OCS, over which the fecderz2l! zevernment has plenary juris-
diction and control. The Kinth Circult's ccrnorzry conciusion (slip
op. 2t 13) that the term weas selected to exgznd the federal govern-
ment's consistency obligations it totally unsupported by the legis-

lative history.

As noted above, Section 307(c){1) cf the CZMKA does not
prescribe any procedural duties for federal agenciles; it just re-
quires a certain substantive result to be achieved. The consistency
determination was created by the Commerce Department to implement
that statutory directive. 1In 1ts purest form, 1t is simply a

®
«




s»atement by the federal agency thzt a propcsed action has besn
compared with the state's program and that the direct effects of
the actlon on the coastal zone wilill be consistent witn the prozra=
to the maximum extent precticable. The consistency determinaticn
does not reveal new informatlon about the impacts of the proposed

action. 4/ Instead, it is 2 statement of compliance with the

substantive limit 1rp0°eo on federal activities by Section 30 (e) (1)
If the state d;sasrees with the conclusion of the consisten:

deternination, the reguiations provide that 1t may ask the Sec e
of Commerce to mediate the disagreement or 1t may seek to enforce
its views 1in court agzinst the fedesral agency. Nelther the stat:u
nor the regulations authorlizes the Secretary of Coxmerce to overrl
a state's dlsagreement for reasons of the paramount interests of
the Netion or for ‘consistency with the obJjectives of the CZlA. 5/

Such overrldz authority does rest with the Secretar
statutory consistency obliigaticns created for federal license
pernittees in Section 307(c)(3) of the Act. Under that secti
applicant for a license or perasit ‘must submit to the State a
fication that 1ts activities which a“fpcu a2 land or water use in
the coastal zone will be consistent with the state plan. 1If tne
state objects to the certification, the license or permit may nos
be issued uniess the Secretary of Comamerce determines "that the
activity is consistent with the objectives [of the CZMA] or is
otherwise necessary iIn thre interests of national security."

Section 307(c)(3), 16 U.S.C. 1456(c)(3).

In 1974, allel to the efforts to amend the OCSLA to

cspond to the energy crisis, Congress initlated efforts to amen
the CZMA to accommodate energy related activities including ex:
OCS 211 and gas leasing. . At the outset of this amendatory pro
there was disagreement over wnether the term "license or per:it"
Szcetion 307(c)( ,) covered leases under the OCSLA. S. Rep. lo.
9L4-277, S4<h Cong., 1lst Sess. 19 (1§75).
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5/ In fact, é paramount interest override to be exercised by the
President was proposed in a version of 307(c)(1l), but was
deleted in favor of the term "maximum extent practicable."
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into Section 307(c)(3), 1€ U.S.C. 1456(c)(3). Addition of the terz
"lease" to Section 307(0)(3) would mean:

[IJn practical yerms, * & ¥ that the
Secretary of the Interior would need
to seek the certification of consis-
tency from adjacent State governors

before entering into a binding lezse
agreement with private oill companies.

S. Rep. No. 94-277, 94th Cong., 1lst Sess. 19-20 (1975). See also
H.R. Rep. No. 94-878, 94th Cong., lst Sess. 52-53 (1976). The Ad-
ministration, however, opposed this proposed amendment for the sane
reason that motivated Congress into amending the OCSLA: lack of

information at the lease sale stage. An officlal of the Department
of the Interior testifled:

Our concern is that people may construe
this as a reculrement that the lezase
‘applicant prove Federal consistency
beifore he igs physically able to do 1it,

If he does not know what ne is going to
find out there and he has no way of gquan-
tifying what he intends to bring ashore,
there may be, 1f this requirement 1is
placed in amendment to the Coastzl Zone
Management Act, a legzl tar to us 1lssuil
a lease. It i1s like & chicken-and-egg
situation, fron our pocint of view.

Hearings on Coastal Zone Man

agement De“or‘e the Subcomnittee on

Oceanography of LEouse Committee on tlerchant Marine and Fisherles,
94th Cong., lst Sess. 204 (1975).

As a refalt, zlthough the amendment as proposed passed
the Senate, the House deleted the amsndment to 307(e¢)(3). 122 Cong.
e A 128 1Q7FED M e e pancAad viupemons Tan +hda OO0 Aa e
Peg., ©1z228 (1875, g znrragsed purszzee Jor this T.00r édeotlen wWal
to permit the Conference Committes To study the 1mpact ol the amend-
ment. Id. At Conference, the Committee did not restore the delated
amendment; instead it created a2 new provision as a subsection of
307(c)(3) <that would =sublect explcrz<sicen plans and develorment and
production plans to consistency cersificctlion requirements. Sectlion
307{(c)(3)(B), 16 U.S.C. 14556(c)(3){(:). The Conference Report ex- -

pliained:

The conference cubstitute ¥ ¥ %
specifically zpplies the consistency
requirement to the basic steps in tne
OCS leasing process -- namely, the ex-
ploration, development and production




plans subnitted to the Secretary of the
Interior. Thls provision will satisfly
state needs for complete informztion,
on a timely basis, about the details of
the 01l industry's offshore plans.

S. Conf. Rep. No. 94-987, 94th Cong., 24 Sess. 30 (1976); H. R
No. G4-1298, 94th Cong., 24 Sess. 30 (1976). he Conference-

stitute was enacted by Congress and this speccial conslstency
vision for oil and gas leases on the 0OCS, 16 U.S.C. 1456(c)(
was subsequently expressly integrated into the 1978 Amencmen
the OCSLA, 43 U.S.C. 1340(c)(2), 1351(d).

ot W
& \/'0 (

In our view, the 1676 Amendment to the consistency provi-
sions of the CZMA represents a congressional rejection of the idez
that consistency review of activitlies assoclated with exploration,
developmant and production of oil and gas on the 0CS should take
piace at the lease sale stage. Like most who first encounter the
issue, the congressional committees in 1976 initially thought that
consistency review at the leasing staze for such activities was
appropriate. And the initial committee reports in 1976, one or
which 1s qucted by the Ninth Circuit (slip op. at 15), reflect
that first judgment. But, when acquainted with the practical con-
sequences of such a requirement and the dmpossibillity of satisliysins

it in a meaningful manner, Congress ultimately rejected that apsrcocn

(1
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Instead, it substituted special consistency rsquiremencts speviiicd--f
design to mesh with the structure of the AOrtHCOMqu amendoents to
the OCSLA. It reguirea conslstency review of exploration :c:*
when exploration plans are submitted for approvel, and re"‘
velonment and production activities when those pxans are <Lbﬁ

This structure of consistency obligations leaves only 078 ac
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regulations equated direct eflfects with those that were sigco
inecludingz primary, secondary and cumulative effects. 43 Fed.
10512, 10518-10519. After the Department of the Interior p
on the ground that such an application of Section 307(c){i) woul
require a consistency determination on all pctential effects for
every final notice of sale, the matter was referred to the Office
of Legal Counsel for resolution. There, that Office rejected
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both Interior's then-held view that Section 307{c)(1) was never
applicable to pre-lease activities and Commerce's regulations thaz
would have required a consistency determination for every lease
sale. OLC concluded that Commerce's definition was unduly expan-
sive, obliterating the distinction drawn by Congress between the
"directly affecting" threshold o; Section 307(0)(1) for federal
activities and the "affecting" criteria of Secticn 307(c)(3) for
lessees and permittees. It dlSO ruled that OCS pre-lease and
lease sale activities were potentially subject to Section 307(c) (1)
-4f, in fact, they "directly aflect the coastal zone." The Opinion
stated that whether such activities did so affect the coastal zore
was a question of fact wnich should be resolved on a case-by-case
basis. = The Department of Commerce thereupon withdrew the 1978
definition of "directly affecting." See 44 Fed. Reg. 37142 (1979).

As a result of this Opinion and an inconclusive medilatiocon
effort before the Department of Commerce involving California's
request for a consistency determination for Lease Sale 48, that
Department pledged to pro ”ulbau, new regulations aJv“or“'t*valy
defining "directly affecting the coas tal zone." These regulations
were proposed on May 14, 1681, 46 Ped. Reg. 28553, and issued in
final form on July-&, 1981. U6 Fed. Reg. 35253. The regulations
encountersed a hostile reception amnong some of the members ol Con-
gress, and efforts began to adopt a legislative veto.

The Houce Committee on Merchant Marine and Filsheries, or
a sharply divided (18-15) vote, approved a resolution of disapprova.
See H.R. Rep. No. 97-26G, G7¢tnh Cong., lst Sess. (1931). Befor=z an;
further action was taxen, the Acministrzcion, unwilling tc encountop

a major legislative battle and, possibly, ano*her legisl~tive veto
lawsuit, abain withdrew the regulatcery definition. 47 Ped. Reb.

~

20110 (1682). *=enewed efforts to prcmulgate a new *nterpre ive

reguleation defining the dispu“ed term have been awalting the out-
come of this lawsulit.

In 1680, after the dispute had arisen concerning the defli-
niticn ¢of the tero “"directily affecting the coastel zone" in the
OCS context, but before thne promulgation of the 1981 Commerce regu-
lations, Congrecss again addressed the Coastal Zone Management Act.
The principal purpose for the 1980 CZMA Amendments was "to provice
for five full rearc of zuthorization for Section 206, a section
which provides funds to cozstzl states Tu implement apprcved ccast-
2l zone manzgement programs.” S, Rep. No. 96-783, 96th Cong., 23
Sess. 1 (1380). Significantly, the 1980 Amendments did not address.
~— through reenactment or amendment -- any of the consistency pro-
visions of tne CIZML contained in Section 307(c), 16 U.S.C. 1456(c).

The House and Senate Reports, however, did contain language con-
cerning the ongolng dispute regarding the definition of the term
"airectly affecting the coastal zone" in Section 307(c)(l). Both
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the Senate and Hou
puted term would b
Commerce re5ulaL101s.
a2t 34 (1680); 3. Rep. 96~723, supra, a% ll
Report, however, did suggest that the term meant
activity has a functional interrelationship from an econ

Zaities Foporse
1 by the then-
H.R. Rep. lio. 96-101
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water use policies,”" or "when a Federal azency
of events of coastal management consegqguence." H.R.
_ S 1
supra at 34. These attempts at a definition, however
: epudiat v r of e House prior t
tively repudizted on the floor of the H prior to
the 1980 CZM4A Amendments. When queried on the floor,
s man e Oceanography Subcomnittee,
Studds, Chairman of the Oceanography Sub itt
the Report language was not intended to "further
directly affecting” but was intended to leave t“e
f"essentially one of fact as the Justice Department has pr

concluded.”™ 126 Cong. Rec. H 10111-10112 (September 30,
daily ed.).

T
4

1‘
(44

=1

4 -

In our view, the attempts since 1978 to im
of exploration, develor: and produ on
sale stage through an expansive Zefini<icn
ing the coastal zone" are des
ngress refused to enact direc
environmantal groups,
py. with the decision
e activitlies at the le
Tunney (June 29, 1976),
Coastal Zcne Manazgement |
Nevertheless, Congress gic
wisely, because a meaninglul
eVDlopWOnu and production
se sale stage. The Nintn
m majcr surgery on the
in order to impose a reculiren
wnat the court developed
leasing Zram which
cdelay and

pose
ace

O(‘

lew
ecse

3

re

~ 4
Cva

~ - &
4

> to obtein
tlv in 1976. U
and even -

-

(o

QO OO0 -

)

et ot 0
€.

ch iy T

OIS S T o I ¢ o W €4}

e

o+
wm O ("([‘ .

0
@]
H
4

(G

o1
1Y)
L}

b

.
Wil

(ORSS

S

O
o1
20

o]
e (D} -

L]

1§

1)1 Ot Y

" et O M @

-3 0

[

'\hJY"?

GO it
FC
"

~

o
-
m (2 3

[

£y M

f(!‘

1 ¢t

- N s
T T I

» O W\

’U U‘
"
Q. @

e
e

-
Yoo o
)y &
ot Rl

s

e d

e
)
5

("
-

Al

~
w3
~
~
>y
et

L]
RN IS

oM

Yy U1 et ¢t b2 S O oot o O
b (1 ot

O -

i

"
T ¢t
[0 T S

'y O

€1, ©3 By rY

M (D D O

D o ok
=

&
3@ .

-

.
O k-t O

“n

B s B @]

9]

.....

(b et 3@
0O Mm

0+
(b
o)

Qs 3
M (D

B

o

i e

(o
w LB T T U T S
Py by
30
o O (D

@

8]
ISP -

pl

OO W

AT

[P

~r

~ 4

b

SO O

vy 3,
ora e O
ooy

(SR e B
Vet (D

f\r‘\q

oD

1
oy
£

thdart OCS lease s

a

@

Ninth Circuit's compromi

-

W ct
.
i

) O Yo

(2R B V.2 NSV O

@ 3
L ct (b

on*c,
s le

[V
42}
)

-
P

I
I OB S SV e

SRR UNE LI & 2GS tY

Ot ®\O

M ct

)

n 3

ao

IS

1680,

cens

-
-
4o d et
WL ¢

cr (rl U)

o3
G TEC

.

SRR ot
IR TR I SR
) AD

o

.
Py (b
N

F* ¥

o

VE
by

Yok

‘.
-t

Py o

-

!
L]
S OO AT I

o

Py ok (D
3

M & B S

.
-

(0 = =
o]

'y

o
9]
=
(]

SIS

(¢4]

wToctin vy

ot ocr 3]

~ 1N ) Qb .

(I)'"

does not serve

s iy e

(SN )

-3 10

i

Tne Nintn Circuit’
Qaterﬂina lon but not
appears reasonable on 1its fa
nores the exlsting statutory and
istency under the CZMA in the namre
¢xlst. Put bluntly, the Ninth C
can design an improved consistency proc

~y e

vy

"3
[ R I ot

22N

ircu
- N e

t213 O
st 3ot gl

< ot

U)ﬂ‘v ry X (D [41)
n o

(&

e

3
€
(=3
~
~
~
4

r

M o
[

pofetleg

.
>

BRI

e

4
o
IJ.

m

3

-

O

o ct O
S e I Ll S ¢

o 8
[N O e I

(1)
0n
W
Hct OO

3

@

[/,

(120N & PR AV # BN & AN PN

W

v «

RS

!

\
rey

ry
N
)

O (b v W

O

i8]

)

-

¢y € 2
| I

¥y

b O
W

-

ct ot

vlovﬂ‘j

*

P 6y C
o3

.

ct

¢t O




2e

that nelither Congreces nor the Commerce Department saw it to
lish. 1In doing so, the court of appeals nade a number of le
rulings that are erroneous and threaten a large nuaber of fe

prograns.

definition of the ter
the meaning

that

lishes "the
production™

zone

First and foremost, the 1ssue in this case was the
"directly affecting the coastal zone"
of Section 307(c)(l) of the CZMA. The Ninth Cir
lease directly affects the coastal zone because
basic scope and charter fur subsequent developne
wvnich "infliuence™ activities which may affect th
Ct.-Op. at 13). It held that the "direct" effect

en CCS

(Cir.

lease sale are those listed in the district court's opinion:

closures of effects,

40 cC.
tent

) direct and indirect, as listed in the E
F.R. 1502.16. 6/ The Ninth Circuit's ruling thus give
to the statutcry modifiler "directly" in Section 307(c)(
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the term "directly affecting" was developed to limit the consistency

oblil
faek,
tion
that

gat
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icns of federal agencles, this result 1s unacceptabdble
the Hinth Circuit approach resurrects the old Coxnuerce
ol eqguating direct effects with signillicant effl an

ffects,
encompasses primary, secondary and cumulative impacts.

earlier, this approach was proposed in 1973¢ and rejected, as

ized,

by OLC.

Such an expanslve interpretation of the term "dire

affecting the coastal zone" has signiticant adverse results
wlde range of federal prograns. Hardly a federal project, p
or regulatory scheme exists that does not, through a chain o
6/ The CEQ regulations implementing NEPA, 40 C.F.R. 1500 et
regulre an EI18 to dlscuss both ®direct® and “indirect? e
of 2 federal action. 40 C.¥.K. 1502.16 (1980). The regulet
define the term "effects" to include: : :
(a) Direct effects, which are caused by the
actlion «nd occur a2t the szmz time and
place.
(b) Indirect effects, which are caused by
the action and are later in tice or
farther removed in distance, but =zre
still reasonably foreseeable, % ¥ %
k0o C.F.R. 1508.8
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influence activities that may have an effect cn the cocastal zone. 7/

Therefore, the federal government must insist that the tera "dira2cci;’”
be glven some ccntent in any interpretation of Section 207(c)(l). Tre
definition proposed by the government in this litigation, that Iilrscs

ffects are those which are part of, or lmmediately authorized by a
lease sale and which have an identifiable effect on the coastal zone,
is well supported by appropriate authorities. It conforas to the
plain meaning of the term "direct," see Webster's New Internat toA*-
Dictionary, 3d Ed., Unabridged (1971), the definition establishe
by the CZQ for NEPA purposes, see p. 21, n.b supra, and court rullngs
in other contexts, see Carter v. Carter Coal Co., 298 U.S. 233, 307-
‘308 (1936). 1In the absence of any other definition proposed by the
partlies that glves some meaning to the term "directly," our view
should have been adopted by the court.

The second legal ruling likely to present problems for
the federal government 1s the Ninth Circult's treatmenct of the ter:

7/ For example, consider the following circumstances under wh
opponents of varlous federal actions could interpose a denx
for a consistency determination, and maintain at least an a"* a
claim that the Act's substantive provisions be applied. ey
include: Coal-leasing permits by the Department of the In:erio
where the coal may posgib‘" be transported by coal siurry plpel:
to a Gulf Coast port {(discharge of coal wastewater dircctly afl
a coastal zone); decision by the De“’": ent of Delense to aban
the M-X missile concept in favor of a
rent (expansion of Trident submarine bases at
end in other coastal zones); federal approval
bulk comnodities affordinz one mcde of tran
edge over another (favorable barge rates will
raiWroacs causing growth 1in coastal mzritin
by the Departmenc of bonnerce of 1mp quot
<

o sratom etool (Incorecasod Iniced
LY Av; R ek T AR N =ad 288 v — »

more 1iron ore ninlng, taconite deposi
area, wnich 1s within the "cozstal z
ment of State of the North Atlantic bo
(relinguisnment of United Stat elairm
puted seabed would allow Canad 1
manner of activities in tha‘
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ning grants for airport improvement or extension p‘ojects (pOuen:ia
ultimate construction in, or erfects upon, coastal zone arising Irom
changes in airport operations in places such as Boston, J.F. Kennedv
and La Guardia, Philadelphia, Norfolk, Charlésvon Pensacola, liobile,
San Diego, Los Angeles, San Francisco and onolulu) pronalgatiOﬁ DYy
the Environmental Protection Agency of.regulationL qove"ninb acid-rain
problem allegedly caused by midwest utilities (impacts on air and
water quality 600 miles away, in the acld-rain fallout areas including
coastal zones). '



"maxinun extent =
"The statute qdoe 1 v
vhen it would preclude a fe ¥y, or even th
activity must be as consist plan as is oo
The Commerce Department's interpretati n of the term, however,
contradicts this statement. 15 C.F.R. 930.32 has two subsections.
The first subsection, part (a), states that a federal activicy muss

L R [aa
dl/ ;ne cc
15 L)

(nm

be consistent unless 00ﬂ°istency is barred by Federal law. Tnis de-
finition 1s similar to the Judicilal interpretation of "fullest ex-
tent possible" in NEPA. See Calvert Cliffs' Coordinating Comnmiti=z
v. AEC, 449 F.23 1109, 1115 (1971), and is duplicative ol Seciiocn
307(e)(2) which provides:
(e) Nothing in this section shall be
construed -~ % ¢ #,
(2) as superseding, modifying, or re-
pealing existing laws applicable %o
the various Federal agencies * ¥ ¥,
Under this subsection, a federal action must be fully consistens
with 2 state plan unless & federal statutory mandate dlreects Chas
iriconsistent action be taken. The second pert ¢f the currentc raou-
latory delfinitlon, howsvepr, pernits some lgeway fopr discrectlomary
federzl action in linited circumstances. It prermits a federal
acency to M"deviate" frem & coastal zone mansgenentc orogras vLoen
justified by "unforeseen circumstances arising aflter approval® of
the progrzm which "present the federal agency with a sukstantial
ovetazle ¥ P X M 15 P.F.R. 930.32(b). Put tcpostner, the ternm
"maximan extent practicable" has been deflinec o reculre feceral
ections to be as concsistent as possible with stzte nmanagement
programs, ziven applicable federzl lazw, unless unforeseon events
oecuTring afser the gpprovel of a8 stale progres gresve substaniis?
L7 it BT 8
The regulatory definition is obvicusly a narrow one: 1t
¢ neot perwit 2diverzcence frem coastal Tone mansgerment prerrainc S
Gaftcretionary federazl actions except in unfors rcumstances,
Revertheless, 1T rests s551idly on the legislat Lory of the
provisicn in the CZi1A., The language 1in the Ac s added in the
douse. The Senate bill provided for z2n exemct to the ccnslis-
{eney cpon & Z2eterminstlion of overrlding naiticonel zntlerecst oy {he
Frecicent., See Leglslative H;story of the CINA atv 242, Thics
e~c.ption procedure was changed in the House to ccnsistsney "to
the maximum extent practicable." See Legislative History at 323.
The Houcse Report states that it expected that aspects or phases
cf* a coastal zone program deemed impracticable by federal agencles
would be "iron[ed] out"™ by review prior to approval by the Secre-

tary of Commerce. Id. Congress acknowledged, however,

There may, however, arise, after the
epproval of the progream, some circum-~
ctances not foreseen at the time cf izts

_— AT
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apkaJal vhich may present a f{ederzl

agency with an obstacle or situaticn

which 1s a practical matter mzy prevent

complete acherence to the approved pro-

gram.,
Id. Thus, the lanvuage "to the maximum exent p"acticable“ was adde
to provide some "leeway ¥ * % with respect to ac ivities of Pederal
agencies in connection with approved programs." 1Id. That leeway,
however, was expected to be restricted to circumstances "not fore-

seen at the time" of approval of the state plans. Id.

While some flexibility can be introduced into the term
"maximum extent practicable" by defining unforeseen circumstances
expansively, the Ninth Circuilt's wholeszle redefinition of the tara
is unsupported oy the legislative history and vulnerable to legal
chzllenge., 1t 1s too thin a reed on wnich to support the entire
OCS leasing programn.

FPinally, the purposes the consistency r

eguirements ¢ thz
CZMA would not be served by the consistency review process progosci
by the court of appeals. The consistency regulrsments zre noat 2
plannins tosl to 21d the state in creating the coastal zZone nmanziro-
ment prcgram. The program nust be created znd approved prior o
the application of the consistency requlrement of the Act. Instead
the conslistency requirements are a federal ccmmitnent that, ornce ¢
progran nas been esuabl‘shed, federal activities will not direcuiy
interfere with the attainment of 1ts goals and policies, In oth:zr
vords, Section 307(c) 1s concerned with the rezult of consistencyr

it 1s not concerned with the federal planninb proce.s by whi
result is achieved.

The federal governmzent's interpretzton ¢f the fct in this
litigztion ellectively serves the purposes of the consistency ro-.
guiremnencs of the CZ¥A because 1t insureg thet every sotivicy thas
takes place on tne 0OCS will be reviewed to cetermine whether 1i:
gofeavr i BRErLEl ponie, Bad LY B0, WRETLDE Lif BilnOVE €F LS
zone will te consistent. This review takes f.&ce irn each cLce
before activities are authorlized but a2t a time when the mzxinun
emount cf information about those activities is avelilzble to in-
foro the declcsicn. The court's proj ecteu geneircenyy review wolL
not serve tn= purposes of the Act becau 1t Goes ot ensurz Lhet
the zctitivities concsicered will be consisv,r: with the stats pre-
gram. Insteac 1t merely invites a speculative controversy cver
whether future activitles willl be able to satisly the applicable

consistency reqgulrements at the appropriate time,

) -
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coastal zone are those asso
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ior does premature consistency review serve an intersst
in the state's "an icipating and managing"” 1mpacts {rom enerzy
facilities (Cir. Ct. Slip Op. at 1il). A concistency determina-

tion does not necessaril; rovide information concernin
y P F24

pacts of proposed activitles ada
exlsting procedures: i.e., NEPA

never pointed to one single element of information,

the im-

itional to that provided by already

In the state

presently

the present case,

avallable, that had not already been provided to it througsh the

extensive public procedures leading to a lease sale:
ports,

calls for noninations and
of the EIS as well as the unigue
19 of the OCSLA, 43 U.S.C. 1345,
mendations on the "size, timing,

The asserted policy interest in reviewing the consi

cy of a lease sale for
activities is also a chimera.
clategd
of comnmercially valuable oll
0CS. Tnhe configuration of
no relationsnip to the extent of
ly tarxe place Sor exanmple,
offered for lease in an
leases,
erxplored,
commercial

only those tracts with

the GCS o0il &nd gas preogran,
of an incivicducl
resources.

comprehensive and cunulative eflfects of
The effects of OCS activity

and gas
an individual

igsorieally, only wli of
incividual i
only a portion are explored by

2
1y reccverable oll and gas rescurces wi
development and production activities. 1
‘then,
iease sale but on the dis

resource ra=-
comments, preparation and comments
opportunity provided in Secticn
for formal state and local recon-
and location" of a lease sale.

sten-
0CS
on the
with development and production
resources discovered on
lease sale bears 1i
these activities that will
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An individual lease szale may lead to no commercial dis-

covery. Thils was the result of the 1972 szle 1n the eastern Culfl
of lexico, ltnown &s the MATLA (Mississippi, Florida and Alabzana)
sale, which was considered in Sierra Cliub v. Morten, 510 F.23 €13
(Sth Cir. 1975). On the other hand, tnere vere several commercial
wiscoveries (in widely sepazrated tracts leased in the 1908 Sanca
Barbara Channel Sale, and these have resulted in a number of pro-
duction units covering one to seventeen leased tracts. Indeed, 2
geologlical fermation discovered through exploration of a tract
lesrzec 1rn ont individusal lesse sale miy extend Lo many other tracts
not ieased in that salc. FProduction units may cover portions of
tracts leased in two or nore lease sales., E.g., Carpinterils OIf-
shore Field oif California and the Zugene Isiand Bilock 330 Field

in the Gulf,
dozen product

In fact,

the Eugene Island Block supports a halfl
ion unit s covering a series of geological formations

underlying four tracts leased in two different lease sales.

In sum, the configuration of a lease sale does not neces-

sarily determine the scope or location of future OCS activ

i,

ies whica
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may affect the coactel zone. 4Ax most, the configurezticr ¢l & lecoee
sele may indiecete the cuter boundisics within whlon expleratery

activity may taxze place., As a recsult of that exploration, no, i:tzl=
or nuch development anid prodqction activity may eventually taxke plzz2,
both within and without, the criginal lease sale conlines. Consiszzern-
cy review of the cunulative elfects of such actlvitles at the lease
sale stage would be an exeicise in futlility, conducted at the expensec
of Jeopardizing the sale 1itself.

6. Even if the Ninth Circuit's dictz survives, the sunm-
gested consistency vrocedure will inevitebly presu_t in preliminisy
injunctions acainst ie2s5¢ sales because neicnar tne Secrstar/'s oolli-
gations, the states' cocastal zone plans, nor future CCS activizizss
can be delinitely csterained in agvance. -- Tne uncertainties acsus
the actual developnent and production activitles that will occur =sub-
sequent to a lease sale are complemented by the non-speciflic cnarzztier
of coastezl zone management programs. In Californiza, f{or example, he
coastal zone managemnent program 1s generally impl elenvoﬂ ubroe'l 2
permitting process presided over by the California Coastal Commissicn.
Section 30600. This program does not set out 2 zoning map nor coos
it provide for firm limitations flor development in the coastal zone.
For example, Sectlon 30262 of the Californla plan provides "OLl 2ani
Gas Development shall be permitted * ¥ # i ¥ ¥ % (D) New or expandzd
facilities related to such development are ccnsolidated, to the maxi-
nun extent feasible and legally permissible, unless consolidation «~1:1
nave adverse environmental consequences * # ®*." I this standari is
not met, naw petrocnenical facilities may nevertheless be permitied
by the Commission 1f "it is found that not permitting such develon-
ment would acdversely affect the public weifare * ¥ * " Seection 302L3.
o cne can naxe any form of reascned decision on whether the coastzal
zone impacts of OCS development and productlion activities wilill be
gonsastent with such policy statements prior to establlshing the
location, type and gquantity cf hydrocarbon resources cn the 0TS as
well 2s tne facilities industry proposes to install for thelr
exploitauion.

Nevertheless, California claimed 4n this litigation that
gale of the northern 29 tracts in 0I3S Szle 53 woulé be inconsistent
with the "enforceable pollcies® of its coastal zone managsment pro-
gram on the basis of this provision. It{s reasoning was as follows:
another provision of the program, Section 30230, generally prevides

for prctectvion of marine resources:

Marine resources shall be maintained,
enhanced, and where fleasible, restored.
Special protection shzll be given to areas
and species of special biologiczl or eco-
nomlic signilicance, Uses of the marine
environment shall be carried out in a
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ranner that will sustzain the t
productlvity of coastal waters
will maintain healthy populzati
speclies of marine organisms agd
long-term commercial, recreati
tific, and educational purposes.
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In the State's Judgment, leasing the northern 29 tracts created an
unacceptable risk that an oll spill would adversely aflect sea
.otters wnich inhablt nearby coastal areas. This, 1t asserted, was
a violation of the general marine resource protection provision orf
its plan. 8/ Because development of oll resources on these tracts
would be, 1in its view, contrary to the plan, a permit to allow
assoclated petrochemical facilitlies on land within the coastal
zone would be contrary to the pudlic wellare and thus would be
denled. Because a permit would be denled, leasing the contested
tract was inconsistent with the coastal zone management plan. Of
course, there 1s no 2ssurance at the lease sale stage that oil,
rather than natiral gas wlll be discovered on these tracts, that
any new facliities In the coastal zone will be necessary to producs
hydrocarbons for these tracts, or that, if new facilitles are re-~
quired, they cannoty be loczted in complete confornity #with the

coastal plans “consolidatlien" standard. Nevertheless, Californiz
is free to argue, under 1ts projected scenerio of future events,

= 3
that it would not issue permits for facilitlies In the coastal aone

necessary .for develorment of the rescurcez on these tracts., Given

the deference the ccurts are lirely to afford the State in interpre-
tation of 1its coastel zone managerment prozram, convincing a court
that 1¢ is better to walt and see il the problem develops iay be
difficult.

The foregoing analysis of the actual claim of the State of
Califeornia 1s merely liliustrasive of the diffieculties and mischier
produced by the Ninth Circuit decision. The distrlct court, as
affirmed bty the court of appeals, reguired the consistency deterninz-
tion to cover all the possiile eflfects of exploration, production uni
SerelOpmEn. BESLVLNiel dlEcliead Iin ghe DI, Yasse ipglude imsaass
ranging from effects on water quality to tne migration of labor and
population into the coastal reglon. See 520 F. Supp. at 1381. Any
one of these disclecsed potential effects is subject to the type of
hvpcthetvlcal scenerio-buillcding by the Stcts that the sea otter clzi-
engendered. 10 re:;anse, u“e federal government can only state thzt
the effects the state po lates may not cccur; we can never absolius
ly assure that they will ot happen.

8/ The State never explained how this provision would be violated

if natural gas rather than oll was discovered on the contested
tracts.
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As cifficult as this may appear, the Secretary's pr

c oblars
will be greatly exacerbated when, pursuant to the nsw accelerated
leasing schedule adopted under aec*ion 13 of the CCSLA, the T=agarc-
ment maxes the 1mminent transition to area-wide leasing. Under tnle
new rebime the Department will no longer enploy its present tract-
specific pre-leasing process. 1Instead, vast areas of the 0OCS will
be avallable for pbld 1if industry is interested. Thne coastal states,
virtually unanimous in theilr opposition to this ferm of leasing, are

123

certaln to employ the CZMA in an effort to thwart future lease sz
conducted 1n this ambitious lfashion. HMoreover, the difficulties
confronting Interior in assuring consistency for a discrete nunbder

of readily 1dentifiable tracts ninety days before a sale are ninimzal

when compared to the task 1t willl face within the next year under
area-wide leasing.’

As a result, the consistency review process outlined vy
the Ninth Circuilt Is likely to result in asorphous controversies
with the states concerning speculation about possible future
events, Because of the rather vague and case-by-case nature of
coastal zone menagement programs, 1t will be inmpossible to dil-
ferentiate in advance between tracts on the 0OCS as being capzable

of creating more or less conslstency probliems in the future.
Leasing of virtueally any tract on the 0C3 is capable of creating
consistency problems 1f a wo"st case scenerio is examined. Thne
State is free to choose 1its targets and construct its hypotheti-
cals at will., Th= rfederal cnoicn then will be elther to capitu-
late to state demands or face an action for injunctive reliefl in

the district court.

As stated at the outset, the OCS lease sd&le reprreents a
fundamental conflict between nationa1 and local interests. In our
Judgment, nothing will prevent stz from sulng to enjoin lease
sales off their coasts. The obdec ive of this Divislon, then, 1s
to avold, not the sult, but the issuance cf a2 p‘v;iminarj injunc- -
tion by the district court. In lease sale litigation, the districs
court has, at maximum, 30 days from the filing of the complzint
t¢ the lease sazle To Lu': Cii & WMoTion fZor preliminary injuncetion.
Our efforts to convince district courts that, because of the unigue
structure of the OCSLA, no irreparatle injury 1s created by a sale
have been unaval ing. The nydrocerbons have been there {or eons,
ancd fecw district judgec nzve teen persuzded, on the first round of
litigaetion, to deny a preliminary injunction that would merely
delay the lease sale, so that claims of irreparable injury and

success on the merlits can be examined more closely. Therefore, 1t
is imperative for us to demonstrate convincingly that the government
¥1l1ll prevail on the merits of the czse. The only way we can m2ke
such a showing in the short time available in the district court is
if the statutory duties required for the lease sale decision are
clear and certain.
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-.noted that litigation was a major obsuacle to success of the plan

The procedure for consistency review outlined by

0
ot

. b
bt =0

Circult does not provide the regulsite claritly. Inceed, even the
court of appeals was unable to suggest a verbal formula for detzsr-
mining whether the Secretary of the Interlior nad adeguately perlzsr-z2:3
his consistency duties (slip op. at 24-25). Thus, even if tne pro-
cedural suggestions contained in Ninth Circuit's dicta survive luture
legal attacks in other courts, the almost inevitable result will e
preliminary injunctions in the district courts. Ve may eventually
win the cases on the merits or in the courts of appeals after =zuch,
perhaps years, of effort., But, in the meantime, the congressional

‘purpose to "expedite" oil and c-as development on the OCS will bpe

frustrated

After all, one of the purposes underlying the Congressicnal
determination to segment federal declsionmaking in the OCS oil an
gas program was to avolid "extensive litigation prior to lease sals
H.R. Rep. No. 95-590, 95th Cong., 1lst Sess. 164 (1977) see p.9 <;‘
Even alter the enactnent of the 1378 Amendments to the 0OCSLA, C

expedite oil and gas exploration and development on the 0CS:

Most agree that the main reason for delayvs
in OCS development here [sic] been the law-
suilts which even when successf{ul [for the
federal government] have led to extensive
stays of activities.

H.R. Rep. Nc. 1835, 95th Cong., 24 Sess. 20 (1979). Therefore, the
Ninth Circuit's conmpromlise, howaver, reasonable it mzy appear on
its face, 1s fatally de ecteve: i1ts most cecrtain result will be

to subject future lease sales to litigation delays contr.ry to the
national interest.

4 ¥ %

Finally, I must add one other thought zbout a concern whi-nx

¥ e e

transcends our need to provide protection to the 0OCS leasing prosrzT.

Tnis hanth Circuit decision should be reviewed by the Supreme Cours
because a fallure to do so 1s virtually certain to open the federazl
courts to a host of CZi{A-based suilts which otherwise would probaoly
not be filed. In a sense, we find ourselves in the same positicn
with rezard to the CZMA in 1682 as was true in 1971 with regerd <e
NEPA. Following several preliminary skirmishes, an appellate cours
has provided a threshold test {or the applicztion of a major plece
of environmental leglslation. As was true of the D.C. Circuit's
opinion in Calvert Clilfs Coordinating Committee v. Atonic rﬂe"“y

Commission, 449 F.,2d 1109 (1971), the Ninth Circuit has provicec &

broad, sweeping, yet ambiguous test for when and how this measure
is to be applied. 1In Calvert Cliffs, no one sought Supreme Court

-



review In the bellefl that "¢

he government ccuid live with *he
decision.” As a resu it, we lived with a decade of HEPA litig=ztion,
arguing cases at had to be fought until the scope and dimension
of that procedura; measure were [irmly settled.

We are in that position again. Unless we attempt to cur-
tall and clarify when and how the substantive provisions of the CIlA
come into play, we expose countless federal progzgrams to the threat
of disruption by Judicial interdiction. The parallel to our’
experlence with NEPA 1s clear; our obligation as the government's
litibauo s 1is equally straight-forward.
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For these reascns, a petition for a writ of certiorari
should be filed.

Respectfully submitted,

Corer A, Qlnto—

CAROL E. DINKINS
Assistant Attorney General
Land and Natural Resources Divisicna

.
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December 20, 1982

James G. Watt
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< e
Secretary

Department «f the Interior
Washington, D.C. 20240

Dear Mr. Secretary:

In the very near future the federal government must

decide whether to seek Supreme Court review of the Ninth Circuit’

decision in California v. Watt (OCS Lease Sale 53). Recently
the Solicitor Genereal sought your views on the qguestion. I
want to take this opportunity to provide you with my thoughts
concerning this impertant case and hope that they will prove
useful in preparing your response.

Ls you kqom, I ccnsider thne Ninth Carczult'c holding
one of the most pernicious rulings in the arez ¢! <nvircnmental
law in the past decaAe. Should we elect tc let it stand, 1 am
confident trot 2t will ZImpose 2 substantial znc crercuc burden
on OCS develcrment and other critical federal prograns arnd
projects. Mcrecver, there is little to lose by seeking e re-
versal et tris tire. Sore take consolation in tre Nintr Cir-
cuit's ruviunr on trne scope of cnnszstency deverminegtions, but
that langizgs 18 zdvisory anc disavows any specific standards.
No matter how it resolves the threshold question of "directly
affecting," the Supreme Court will not likely address this
secondary iccue con review.

IoSirongLy urge i1t we seex Supreme Court revied on
the basis ¢f {-ur considerctions. First, the Ninth Circuit
hes engzgss 7 1rezissly "o gnrt of Judiglzl esetivien condenmed
by the lr: ¢ recectis by the Suprere Ccurt in Ver:zont
Yankee irn g itz dudgrent feor that of the Con grehu.
Second, irn terre, the decision will leave the OC
prograrm hio . trosd-ranging and multi-faceted in-
terests o. y 1.zl ¢ Jernrente and envircenmentali growpe.
Third, tne ntn Circeitts Lrced application of the Cozstizal
Zone Managerent fct (CZ: vill wreak havoec with a whecle hest
of other federal activities that have little or no impact on
the coastzl -one. Lest, tiec opinion undercuts the system fer
federal/stzte ccoperetic: thet was carefully d651gned by Congrecs
in CZMA and the Outer Continental Shelf Lands Act (OCSLA).

In requiring a speculative consistency determination
at the lease sale stage the Ninth Circuit in effect read the
words "directly affecting" out of Section 307(c)(1) of the
CZMA to fuifie¢l ¥hzt it co-cidered tre "puorposes and peclicies"
of the &ct. ~ine S ; ’ - ceede¢ in obteining

0o X‘



reversals of judicial decisions founded on wistful policy

notions instead of the plain languzge adopted by Congress. Only
recently, the Supreme Court, at our urging, reversed the rulings
in Energy Action Education Foundation v. Watt (bidding systems
for OCS Sales) and Catholic Peace Action Foundation v. Weinberger
(storage of top-secret nuclear weapons). 1This case requires a
similar effort.

From a more practical standpecint the Ninth Circuit
decision poses extreme danger to the OCS Leasing Program. Over
the last five years, lawsuits to enjoin OCS lease sales have been
filed by the States of Alaska, California, Maine, Massachusetts,
New Jersey, New York, and North Carolina, as well as by their
political subdivisions. This decision is also a potent new
weapon for OCS leasing opponents, including the Sierra Club,

NRDC and other environmental organizations found by the Ninth
Circuit to have standing. Even though Interior is preparing
consistency determinations for upcoming lease sales, these
opponents of the program will merely shift their attack and
contend that the determinations themselves are inadequate. 1

fear that just as the courts invalidated scores of impact state- —-
ments in the 1970's for various alleged imperfections, they
girilarly will find fault with the first generation of consistency
detercminations. There is no consolation in the Ninth Circuit's
prescription for an adequate consistency determination. It is
advisory only and not the law outside of the Ninth Circuit.
Ccncistency determinations for the upcoming Georges Bank lease

zle and others will not avoid litigation. Kather than defend

the adequacy of those determinations using the uncertain dicta

of the Ninth Circuit, I would prefer a Supreme Court ruling that
no determination is required at the lease sale stage. Even if
that favorable ruling does not come for a year, forcing us to

C our consistency determinations in the interim, knowledge
the Supreme Court has agreed to consider whether determinations
be prepared at all should inhibit lower ccourts from creative
s fincding them inadequate.

m ¢
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1 truly believe that if we fail to take this case to the
Supreme Court, we face a decade of CZMA litigation -- similar tc
that involving NEP4 during the 1970's -- which threatens any
fecerel aciivity tenuously impacting a coastal zone. 1In 1672, tne
feaerzl pgovernment failed to challenge Judge Skelly Wright's inter-
pretation of NEPA in the Calvert Cliffs case. Scores of federal
projects were delayed or cancelled as a result of the widespread
Jjudicial acceptance of that opinion. Similarly, the Ninth Circuit
rationele for requiring a consistency determination at the OCS
lease sale stage potentially jeapardizes federal coal leasing,
timber sales, MX basing and steel import quotas, among others.
That is why we have obtained support for Supreme Court review from
several other federal agencies including the Departments of the
Army and Navy. I do not believe that you would wani your decision
cn this case tc be the basis for opening new and promising lega?l
vistas for the environmental movement.

-




Far from fulfilling this Administration's commitment to
cooperative federalism, the Ninth Circuit's decision unravels the
careful system for federal/state cooperation that Congress intended
in CZMA and OCSLA. Section 19 of the OCSLA provides the governors
with an opportunity to make recommendations to you on the size,
timing and location of sales. Other provisions of that Act require
virtually continuous communication with state leaders throughout
the entire OCS process. In contraventicn of this cooperative
scheme, the Ninth Circuit's expansive reading of CZMA grants governors
a practical veto over your lease sale decisions. The nation's
need for a greater supply of domestic o0il and gas and the revenue
contribution to the Treasury made by OCS lease sales should not be
thwarted by the speculative concerns of a coastal state or the
insistent demands of the environmental movement.

Each of these factors alone would weigh heavily in favor
of seeking Supreme Court review; taken together, they make a com-
pelling case for review. Moreover, as we have noted, because the
downside risks of Supreme Court review are minimal, we have every-
thing to gain and nothing to lose by seeking certiorari.

As you know, I am fully committed to the OCS program. I
have consistently assigned the highest priority to OCS litigation
and work closely with our most experienced litigators to defend
the program. While we will defend interim consistency determi-
nation issues during the pendency of this case to protect pending
sales, I am fearful that, in the lorg terrm, we will have erected
an insurmountable hurdle if we allow the Ninth Circuit's decision
to stand uncheallenged.

I have taken the liberty of sending a copy of this letter
to the Solicitor General; both he and I would appreciate the
oppertunitly to meet with you to discuss cur ocurse of action in
this case. TFlease let me know if I can be ¢f [urther assistance.

Dinkins

Carol E
Lssistznit httorney Gencrel
Land and Kazturel Resources Division
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Honorable Donald P. Hodel
Secretary

Department of Energy
Washington, D.C. 20545

Honorable Rex E. Lee
Solicitor General
Department of Justice
Washington, D. C. 20530

Honorable William H. Coldiron
Solicitor

Department of Interior
Washington, D. C. 20240




U.S. Department of Justice
Office of the Deputy Attorney General

Associate Deputy Attorney General Washington, D.C. 20530

December 14, 1982

MEMORANDUM TO: Jim Cicconi
Special Assistant to the

President
FROM: David HilleW

Associate Deputy Attorney General

Thank you again for this noon's luncheon. It
was most kind of you to have me over to the White
House mess.

I am enclosing the Washington anecdote concerning
limiting the size of our standing army, which the Presi-
dent may wish to put in his arsenal of anecdotes. Its
relevance to the nuclear freeze is apparent.



THE WHITE HOUSE

WASHINGTON

June 28, 1982

MEMORANDUM FOR CRAIG FULLER
FROM: Jim Ciccone'. i

SUBJECT: Justice Depaftment's Record on Civil Rights

At a recent lunch I had with Ken Starr, he made the point
that the Justice Department's record on civil rights issues,
including enforcement, is actually quite good. He said they
were beginning an effort to get their story out before the
public.

Subsequently he forwarded the attached: a speech on civil
rights by Ed Schmults, and a list of facts concerning the
Department's enforcement activity. I thought it appropriate
to send this material to you since there may be others who
would find it interesting.

In particular, please note the reference to DOJ's Community
Relations Service on page two of Schmults' speech. This
section is headed by Gil Pompa, one of our higher-level
Hispanic appointees. As we previously discussed, DOJ has
some ideas they plan to submit to you on giving Pompa added
visibility.



®ffire of the Aftormeyp General
Washington, A. €. 20530

June 25, 1982

MEMORANDUM FOR: JAMES W. CICCONI
SPECIAL ASSISTANT TO THE PRESIDENT AND
ASSISTANT TO THE CHIEF OF STAFF

FROM: KENNETH W. STARR @

COUNSELOR TO THE ATTORNEY GENERAL

RE: CIVIL RIGHTS ENFORCEMENT ACTIVITIES

In our recent conversations, I indicated that we have
been working hard within the Department to articulate more
effectively important facts about our «civil rights
enforcement record. The Attorney General, for example, gave
a major civil rights speech here in Washington before a
group of approximately 1000 people. While the speech
received network coverage, the Washington Post elected not
to cover the speech at all. Ed Schmults similarly gave a
strong speech before the D. C. Bar Association recently. We
have also been addressing civil rights issues 1in
lower-profile speeches by Department officials and
emphasizing our strong enforcement record in interviews with
reporters and in visits to editorial boards across the
country.

Here are the facts.

== In 1981, this Administration brought more criminal
civil rights cases than any other Administration in any
single year. Those cases involve instances of racially
motivated violence, police brutality, and involuntary
servitude.

-- Enforcement of the Voting Rights Act was at a high
water mark in the Administration's first year. Over 8400
submissions were reviewed by the Civil Rights Division in
1981, and objections were filed as to reapportionment and
redistricting plans in a number of States, including
Virginia, ©North Carolina, South Carolina, Ceorgia,
Mississippi, Alabama, Louisiana, and Texas. Even New York
City did not escape this rigorous review, as the Department
objected to the City's proposed city council redistricting
plan.



-- Activity under the Institutionalized Persons Act was
at an all time high in 1981. The Department is currently
involved in twenty-two active investigations under the Act,
which is designed to protect individuals in custody in state
and local institutions.

—-- The Department carefully reviewed the four major
school desegregation cases filed in the waning days of the
prior Administration, and based upon that review, the Civil
Rights Division has proceeded with all four cases. One case
(Marshall, Texas) has been amicably resolved pursuant to a
court approved consent decree. The other three cases are
still in litigation. As to the other school desegregation
cases, the Department is participating in more than 500 such
cases across the country. At least 100 of these cases are
currently active,.

-— The Department has been very active in the
employment discrimination area. Employment discrimination
cases were successfully brought against the States of
Vermont, New Hampshire and Rhode Island, as well as the New
York City Fire Department. Recently, the Department secured
the largest monetary award in its history in an employment
discrimination case brought against Fairfax County,
Virginia. The Civil Rights Division is participating in
almost 100 such cases across the country.



U.S. Department of Justice
Office of the Deputy Attorney General

The Deputy Attorney General Washington, D.C. 20530

May 18, 1982

MEMORANDUM FOR: James A. Baker III
Chief of Staff and Assistant
to the President

Michael Deaver
Assistant to the President
and Deputy Chief of Staff

Edwin Meese III
Counsellor to the President

FROM: Edward C.
Deputy Atddrnwyy |Gexeral

I was distressed to see the Newsweek article this week
regarding the Attorney General. I would fully expect the
Washington Post owned Newsweek to continue the Post's
articles but I did not expect to see White House staff
giving the Attorney General "poor marks" on his management
of the Department of Justice. The juxtaposition of these
statements with the front page article in the Los Angeles
Times written by Ron Ostrow is simply too ironic to let
pass. Ron Ostrow has covered the Department for 18 years
and his point is:

"More than any of its predecessors in at
least 20 years, the Reagan Administration's
Department of Justice is making profound changes
in the way federal laws are administered and
enforced-changes that ultimately will affect
millions of Americans."

The constant carping by White House people needs to be
stopped, not only for the good of the Attorney General but
for the success of the President and the Administration.

It seems to me that people who have over the years been
watching the Department of Justice, as Ron Ostrow has, may
be in a better position to evaluate our performance than
some of the neophytes who are talking to the press at the
White House. I know you share my concern and hope that you
can remind the White House staff that we rise or fall
together as one Administration.
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The A.G.’s Own Tax Shelter

A s the nation’s chief law-enforcement
officer, a U.S. Attorney General is cast
as Caesar’s wife. And given the indiscre-
tions of other attorneys general in recent
years, coffee cups were rattled all over
Washington last week when The Washing-
ton Post reported in front-page stories that
millionaire Attorney General William
French Smith had investedin two adventur-
ous tax shelters—one allowing him to de-
duct $66,000 from his 1981 Federal taxes,
after investing only $16,500 up front. Smith
and his fellow partners joined that venture,
the Post reported, even after a Los Angeles
law firm warned that there were “risks and
uncertainties” in the deal—uncertainties
that experts said would almost certainly be
challenged by the IRS.

In fact, the disclosures raised more ques-
tions about ethics than about the law. Many
tax-shelter schemes eventually come under
IRS scrutiny; participation is not, on the
face of it, evidence of wrongdoing. More
troubling was the propriety of a top govern-
ment official’s playing the tax laws for pri-
vate gain. A 1965 Executive orderurges gov-
ernment officials to “avoid action which. . .
might adversely affect the confidence of the
public and theintegrity of the government.”
Coming in the same week that Labor Secre-
tary Raymond Donovan testified before a
Federal grand jury in Brooklyn amid new
allegationsthat his New Jersey construction
firm washed money for alleged Mafia fig-
ures, the Smith revelations did little to en-

hance the Reagan Cabinet’s reputation.
Smith’s most recent tax shelter involved
Yale-Quay Energy Partners, an oil- and
gas-drilling venture in Oklahoma that has
yet to strike a successful well. Smith—one
of 34 limited partners—invested $16,500 in
late 1981 and another $16,500 in early 1982
for what will be a total deduction of $99,000
over the two years. To reach that unusually
high write-off, Smith took on $66,000 in
unsecured personal liability to guarantee
royalty payments, some of which need not
be made until 1993—an arrangement tax-
shelter experts said was certain to raise
questions at the IRS. Even more question-
able was the practice of writing off the entire
1982 liability in 1981. Current IRS policy
holds that the deduction should have been
only a prorated fraction of that sum, and,
expert opinion is divided on the issue. Rob
ert Martin, a tax lawyer who advised th
investors, said they hoped to win the case if

5-24-§2
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served to underline charges that Smith is
insensitive to the nature of his office. (He
drew fire earlier for refusing to resign from
two private clubs that exclude women and
for partying with Frank Sinatra while the
singer was under investigation for allegedly
consorting with underworld figures.) The
disclosures also come at a time when the
IRS is cracking down on abusive tax-shelter
schemes, which rob the Federal govern-
ment of an estimated $3.6 billion annually.
Such ventures “drain our country of a re-

source that’s even. recious,” IRS
Commissierér Roscoe Egger sai fall,
“respett for the American tax system.’

'oor Marks: White House aides were
casual about the Smith disclosures. “More
of the same rich-man, poor-man stuff,” said
ore. “If I had his money, I’d be looking for

Ahose kinds of shelters, too,” said another.

Had Ronald Reagan been asked about the

challenged by the IRS. “It’s ﬁ]yopinionthatl matter in his press conference last week,

the risks [of losing the case] are less-than 50
percent,” he said. “This sounds like a very
shoddy deal,” sniffed another tax expert.
Fee: As Attorney General, Smith theo!
retically is charged with representing.the
IRS in litigation, a relationship that could'
raise conflict-of-interest charges. Another
area of possible concern is that Smith made
the Yale-Quay investment outside of the
blind trust that controls $1.1 million of his
assets. By law such investments must be
scrutinized to ensure that the public official
does not make policy rulings that could
affect his holding. Jackson Walter, director
of the Office of Government Ethics, says
Smith’s shelter poses no such problems. Ina
routine review, the office did find an unusu-
al $50,000 severance fee a California firm
gave Smith when he resigned from its board

upon becoming Attorney General that may

prompt further investigation.

Thomas DeCair, a spokesman for Smith,
said the Attorney General had relied on the
advice of his tax experts and knew little
about the details of the Yale-Quay venture.
“He did it to make money,” DeCair said
bluntly, adding that “by investing in the
drilling operations, he is putting people to

aides said he was prepared to express full
confidence in Smith’s integrity. But though
they refused to concede any impropriety in
Smith’s tax-shelter scheme, senior White
House officials do give him poor marks on
managing the Justice Department. Should
the California lawyer decide to ride west /
&er the 1982 elections, aides said, nobody

uld beg him to stay.

MELINDA BECK with DIANE WEA
v gton and RON GIVENS i

s,

%

work.” But other officials said the incident .
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/Justice Dept.
Sharply Alters
Legal Policies

By RONALDJ. OSTROW,
Times Staff Writer '

WASHINGTON —More than any
of its predecessors in at least 20
- years, the Reagan Administration’s
Departmient of Justice is making
profoGnd changes in the way feder-
al Taws are administered and en-
férced—changes that ultimately
‘will affect millions of Americans.

And the changes, which seek to
imprint President Reagan's philo-
sophical and political views on na-
tional legal pdlicy, are particularly
far-reaching in business and eco-
nomic areas that may have impor-
tant consequences, yet attract rela-
tively little public attention.

The Reagan Justice Department
is also pursuing the kind of hard line
on law-and-order issues that the
Nixon Administration attempted
with little success. And on a broad
spectrum of other issues—from its
controversial shifts on civil rights
enforcement to the unprecedented
use of the armed forces against drug
traffickers, department officials are

rking to change long-established
policies and practices.

Criticism From Liberals

Some df_these shifts have 9;:wn
angry criticism-from liberals; espe-
cially in the area of civil rights. “No
longer can those suffering from dis-
crimination depend on the federal
government for relief,” charges the
Committee for Public Justice, a
New York-based organization of
prominent liberals that monitors
Justice Department activities. “In
his first year as President, Ronald
Reagan has more than fulfilled his
.promise to bring about change.”

Administration defenders, on the
other hand, see the department’s
actions as a long-overdue effort to
bring balance to government poli-
cies and to restrain uncalled-for in-
tervention by Washington.

“I like what they’re doing, but I
just wish they would go further,”
says Laurence H. Silberman, depu-
ty attorney general in the adminis-
trations of both Richard M. Nixon
and Gerald R. Ford. “In civil rights,
I wish they would drive the stake |
through the heart of any use of quo- '
tas—for determining whether a vi- '

\‘

flos Angeles Jimes

plaﬁon occurred or for remedying

it. R :

Controversial as the Administra-
tion's initiatives in criminal law and
civil rights may be, what is likely to
be most significant in the future is
the effort to reshape important
parts of the basic legal environment
in which the nation’s economy
functions. .

“In antitrust,” says Robert Pitof-
sky, a law professor at the George-

', town University Law Center and a

ormer member of the Federal
rade Commission, “the center of
gravity was already moving toward

/' mare reliance on market forces and

lesy on some kinds of government
enforcement. The new Department
of Justice has taken this movement
toward a more discriminating en-
forcerpent policy and moved it
much further to the right at an ac-
celerated pace.” '
y of the most important
changg¢s have attracted scant publie
notice, partly because they involve
technical matters, and part-
ly because Atty. Gen. William
French Smith has a public style that
spre
othegwise controversial matters.
“Blandness has its own rewards,”
said one department policy-maker,
refgrring to Smith’s affable manner
ang flat style of delivering sharply
worded speeches.
/ Nevertheless, workers, consum-
£rs, businessmen—all will find basic

differences in the world they inhab-

it if the Administration’s initiatives
prove to te lasting policy. They in-
clude: A

~ —Enlisting the FBI in the war
against drugs, regarded now as a
root cause of the nation's violent
crime problem. If bureaucratic ri-
valries can be overcome, the FBI's
growing knowledge of the workings
of organized crime should meld with
the street expertise of Drug En-
forcement Agency operatives to

make a “substantial dent” in illegal

heroin traffic within three years,
department strategists believe.

—Attaining greater involvement -

of non-Justice Department agen-
cies, notably the State Department
" and the Pentagon, in the anti-drug
campaign.
—Extending the Carter Adminis-
tration’s initial success in prose-

cution of higher-echelon organized

crime figures. Last year, this result-
ed in the indictment, and in some
instances the conviction, of 15
bosses of the 25 families of organ-
ized crime known to be active in the
United States. “We've never been
close to that,” says Jules J. Bonavo-

" lonta, No. 2 man in the FBI's orga-
nized crime section.

a blanket of blandness over

fartT >. |
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~Moving with real prospects of .
success to rewrite the nation’s im-
migration law with a combination of
amnesty for millions of illegal aliens
already here and sanctions against
employers who hire illegals. Even if
the legigmtive effort fails, as the
‘Carter Administration’s did, the de- .
partment already has taken steps
that have cut the flow of illegal im-
migrants, notably those from Haitl. -

—Beginning to enforce 400 exist-
ing consent decrees under which
companies accused of polluting the
water or the air agreed in an order
signed by a federal judge not to do
so. Carol E. Dinkins, assistant attor-
ney general for Jand and natural re-
sources, said there has been no con-
certed enforcement effort to assure
adherence to the decrees until now.
As a result, she said, “a number of
companies are not in compliance.”
‘When they realize that Dinkins and
her attorneys mean business, “it
will scare the socks off them,” she
predicted.

—Concentrating Civil Division
resources on collecting hundreds of
millions of dollars of debts owed the
government in student loans and
other aid programs.

—Shedding the “hostile attitude
and knee-jerk reaction toward mer-
gers” between corporations that
William F. Baxter, assistant attor-

ney general for antitrust, claims has
dominated the department for too
many years.

—Halting “excessive interfer-
ence” with so-called vertical con-
trols under which, for example,
manufacturers require sellers to
maintain certain prices, Baxter con-
tends that “totally untenable con-
clusions” about the competitive ef-
fects of such controls have done
“truly enormous damage” to the
economy over the last 75 years.

—Coneentrating enforcement ac-
tivity against tax protesters and
developers of fraudulent schemes to
avoid paying income taxes. Glenn L.
Archer Jr., the assistant attorney
general who heads the Tax Division,
sees the crackdown as yielding two
benefits: Dealing with “increasing
non-compliance and a breakdown
of our self-assessment system” that
he thinks is worse now than at any
time since the federal income tax
became law in 1913, and also giving
tax-paying citizens assurance that
others are paying their fair share,.
m .

‘Some of the new emphasis seemsa
at first glance to be of interest
chiefly to lawyers and lawbreakers
seeking to figure out the govern-
ment’s strategy. But closer examin-
ation shows the changes could have

broad impact.




The shifts in antitrust enforce-
ment provide an example. Baxter
contends that the prices of goods
and services in America are higher
than they need to be because of ex-
cessive enforcement and restric-
tions federal authorities have im-
posed under antitrust laws. Second-
ly, he says +hat whole categories of

goods, particularly complex ones,
are not brought to market because
of éxcessive enforcement.

As an example, which he ac-
knowledges is not entirely hypoth-
etical, Baxter cites a manufacturer
of sophisticated hi-fi equipment
who wants to sell only to retailers
willing to install acoustically baffled
sound rooms in which the equip-
ment maker believes his product
will be truly appreciated. But anti-
trust enforcers attack his attempt to
restrict the distribution solely to
such retailers. :

As a result, Baxter says, price-
conscious consumers listen to the
hi-fi equipment in a sound room of a
willing retailer, but then walk down
the street and buy the item from a

discount house or order it from a

catalogue. Soon the number of will-
ing retailers shrinks and the maker
takes his product off the market—
or, in some cases, chooses never to
bring it to market, knowing of the
likely antitrust consequences.

Critics contend the department’s
newly adopted open mind toward
mergers fosters concentration of
economic power in fewer and fewer
corporations. Baxter rejects the ar-
gument, contending there has been
“no significant change in the degree
of aggregate concentration in the
U.S. economy since the 1950s.”

Moreover, he says there is “not
the slightest truth” to the correla-
tion drawn between a reduced
number of complaints and the polit-
ical clout they wield.

From the start, Atty. Gen. Smith
has placed priority on the depart-
ment’s criminal work, where Asso

ciate Atty. Gen. Rudolph W. Giulia-

ni, a youthful, aggressive ex-prose
cutor, reigns supreme.
Giuliani says the department,

recognizing “that you cannot ex-
pand the rights of the criminally ac-
cused for nothing,” is for the first
time applying “a cost-benefit anal-
ysis to thinking about the Bill of
Rights.”

Until now, the nation’s criminal
justice system “had practically
reached the point where it was
thought that we could achieve an
unlimited extension of rights (of the
accused) without paying any
price,” Giuliani said.

“Why not have a system where
the slightest violation of a right will
result in the dismissal of a case?”
Giuliani asked.

“What we didn't consider was
that by applying the rule excluding
evidence on a technicality to a per-

son who has committed a violent
crime and that person is set free, the
price you pay is the number of peo-
ple who will be victimized by the
criminal before he is caught again.”

Talk of “‘restoring balance” to the
criminal justice system, of course,
did not originate with the Reagan
Administration. But earlier efforts,
chiefly during the Nixon Adminis-
tration, accomplished little.

This time, Giuliani insists, “the.
whole political climate has
changed.” Despite the recent shelv-
ing by the Senate of the Adminis-
tration's efforts to reform the feder-
al criminal code, Giuliani thinks
Congress will enact provisions to
reform bail procedures by letting
judges consider how dangerous a
suspect may be in deciding whether
he should be set free pending trial,
to cut back on the rule for excluding
illegally gathered evidenee and to
limit the number of conviction re-
views available to a defendant.

To illustrate his claim of a change
in climate, he tells of taking part in
a debate at New York University
last November on “Preventive De-
tention and the Presumption of In-
nocence.”

“I began by saying the debate
should be called ‘Reasonable Bail
Reform'’ to make it less loaded, and I
ended with about half the audience
supporting my view. Five years
ago, I would have been thrown out
of the auditorium as some creep
who wanted to arbitrarily punish
people accused of crime,” Giuliani
says.



