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MEMORANDUM
‘ THE WHITE HOUSE
WASHINGTON
April 13, 1983
FOR: FRED F. FIELDING
FROM: JOHN G, ROBERTSﬁ’g!”z
SUBJECT: Proposal to Charge Applicant

Fees for White House Press Passes

Larry Speakes has raised for consideration the idea of
charging an application fee for White House press passes,
with the proceeds being used to fund the necessary processing
of the applications. Speakes believes such a fee will make
"fringe" news organizations "think twice" before applying

for a press pass. Speakes would like to assemble a group to
discuss the issue.

The leading case on the issuance of White House press passes
is Sherrill v. Knight, 569 F. 24 124 (D.C. Cir. 1977). 1In
its opinion in that case the court ruled that a refusal to
grant bona fide Washington journalists a White House press
pass must be based on a "compelling governmental interest."

Id., at 130. The court recognized protection of the President

as a compelling interest, but ruled that the standard used
in making decisions on issuance of passes must be published
and that certain procedural protections must be afforded
those denied passes. Id., at 130-131.

The pertinence of Sherrill v. Knight to the proposal raised
by Speakes is not immediately apparent. Charging a fee to
cover the costs associated with processing press pass
applications does not deny anyone a White House press pass.
It is tolerably well-established that individuals and
organizations can be made to bear the incidental costs
associated with their exercise of First Amendment freedoms.
Nothing in the Constitution requires the taxpayers to fund
the exercise of free speech by anyone. If you hold a
demonstration and litter the street, you can be made to pay
to clean it up. By the same token it would seem that if you
demand a White House press pass you can be made to pay for
the cost of its issuance. See, e.g., Cox v. New Hampshire,
312 U.S. 569, 576-577 (1941) (upholding fee for policing
demonstration); Murdock v. Pennsylvania, 319 U.S. 105,
113-114 (1943) (upholding "a nominal fee imposed as a
regulatory measure to defray the expenses of policing the
activities in question"). The burden will be on the govern-
ment to demonstrate that any fees were necessary to cover
the reasonable costs of the licensing system. See, e.qg.,
Milwaukee, etc. v. Milwaukee County Park Commission, 477 F.
Supp. 1210, 1222 (D.Wis. 1979).
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The fees cannot be used as a guise for restricting First
Amendment rights. 1In this case, the fees may not go beyond

the identifiable costs of issuing the press passes and

regulating their issuance as permitted by law. It is

unfortunate in this respect that the Speakes memorandum

refers to the fees as a means of cutting back on the number

of requests for press passes. Funding the cost of the

process is by itself a sufficient justification for fees;

limiting requests for the passes is not. C; ¢¢41VLL’

Apart from the legal authority to impose a user fee on press
passes, I think it would be a terrible idea? The Administra-
tion, however unfairly, is acqui¥ifig the image of being
opposed to press freedoms, based on such initiatives as FOIA
reform, the new classification order, and the anti-leak
policy. Striking the press corps close to home as Speakes
envisions would simply provide a focal point for editorials
and reportage on this theme.

I have not drafted a reply to Speakes since I did not know

if you wanted to give legal advice at this stage, or simpl
participate (or have someone else participate) in the AﬂL,
discussion contemplated by the Speakes memorandum.
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MEMORANDUM FOR FRED FIELDING
WHITE HOUSE COUNSEL

PETER WALLISON
GENERAL COUNSEL - DEPARTMENT OF TREASURY

JOHN KELLEHER
ACTING LEGAL COUNSEL - SECRET SERVICE

JAMES BAKER
CHIEF OF STAFF - WHITE HOUSE

CAROLYN WIMMER _
MEDIA LIAISON OFFICE

FROM: Larry Speakeé%é;é

The proliferation of news media in Washington is causing new
concerns on the qualifications of the applicants for White House
press credentials.

As you know, court decisions have tied our hands in limiting
credentials to only those who have a legitimate need to cover
the President. These decisions have forced us to grant approval
of credentials to virtually every applicant.

We now must grant credentials to an increasing number of "fringe"
news organizations. The increasing numbers not only present
serious logistical difficulty, but the quality of some applicants
causes some security concern. With the number of outstanding
credentials rapidly approaching 2,000, I believe a legal review of
our options on this matter would be appropriate.

The increasing number of applicants, together with the renewal
process, requires a considerable expense on the part of the Secret
Service for security checks and processing of applications and
renewals. As the number increases, the cost obviously increases.

Let's explore the feasibility and legality of an applicant's fee
to be charged for news organizations applying for credentials, with
the revenues to be utilized to fund the process. It is my view
that this will make news organizations think twice before applying
for credentials that are not needed on a regular basis.

After you have had an opportunity to review these ideas, I would
like to assemble a group for discussion of them. We will be in
touch with you.




