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No. 84/39
26 November 1984

Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America)

Judgment of the Court

The following information is communicated to the press by the Registry
of the Intermational Court of Justice: '

In the Judgment delivered today 26 November 1984, the Intermational
Court of Justice finds, by fifteen votes to one, that it has jurisdiction
to entertain the case and unanimously that the Application filed by
Nicaragua against the United States of America is admissible.

» b 4

The complete text of the operative part of the Judgment, with the
voting figures, is as follows:

"THE COURT,

(1) (a) finds, by eleven votes to five, that it has jurisdiction
to entertain the Application filed by the Republic of Nicaragua on
9 April 1984, on the basis of Article 36, paragraphs 2 and 5, of the
Statute of the Court;

IN FAVOUR : President Elias; Vice-President Sette~Camara;
Judges Lachs, Morozov, Nagendra Singh, Ruda,
El-Khani, de Lacharriére, Mbaye, Bedjaoui;
Judge ad hoc Colliard;

AGAINST :  Judges Mosler, Oda, Ago, Schwebel and Sir Robert Jennings;

(b) finds, by fourteen votes to two, that it has jurisdiction
to entertain the Application filed by the Republic of Nicaragua on
9 April 1984, insofar as that Application relates to a dispute concerning
the interpretation or application of the Treaty of Friendship, Commerce
and Navigation between the United States of America and the Republic
of Wicaragua signed at Managua on 21 January 1956, on the basis of
Article XXIV of that Treaty;

IN...
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IN FAVOUR : Pre51dent Elias; Vice-President Sette-Camara;
Judges Lachs, Morozov, Nagendra Singh, Mosler, Oda,
Sagvy e amaiil, dar RUDErU Jenmnings, ue Lacnarriére,
Mbaye, Bed3aou1, Judge ad hoc Colliard;

AGAINST : Judges Ruda and Schwebel;

(c) finds, by fifteen votes to one, that it has jurisdiction
to entertain the case:;

IN FAVOUR : President Elias; Vice-President Sette-Camara;
Judges Lachs, Morozov, Nagendra Singh, Ruda, Mosler,
Oda, Ago, El1-Khani, Sir Robert Jennings, de Lacharriére,
Mbaye, Bedjaoui; Judge ad hoc Colliard;

AGAINST : Judge Schwebel;

(2) finds, unanimously, that the said Application is admissible."

The Court was composed as follows: President Elias;
Vice-President Sette~Camara; Judges Lachs, Morozov, Nagendra Singh, Ruda,

Mosler, Oda, Ago, El-Khani, Schwebel, Sir Robert Jennings, de Lacharriére,
Mbaye, Bedjaoui; Judge ad hoc Colliard.

*

Judges Nagendra Singh, Ruda, Mosler, Oda, Ago and Sir Robert Jennings
appended separate opinions to the Judgment.

Judge Schwebel appended a dissenting opinion to the Judgment.

In these opinions the Judges concerned state and explain the positions
they adopted in regard to certain points dealt with in the Judgment. A
brief summary of these opinions may be found in the annex hereto.

x
The printed text of théﬁJudgment and of the opinions will be available
in a few weeks' time. (Orders and enquiries should be addressed to the
Distribution and Sales Section, Office of the United Nations, 1211 Geneva 10;
the Sales Section, Unlted Nations, New York, N.Y. 19916; or any specialized

bookshop.)

An analysis of the Judgment is attached for the use of the Press. It
in no way involves the responsibility of the Court. It cannot be quoted
against the text of the Judgment, of which it does not constitute an

interpretation.

Analvsis...
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Analysis of the Ju@gment

Pricecdlugs wwi Sewwissivns vi che rarcies (paras. 1-11)

After recapitulating the various stages in the proceedings and
setting out the submissions of the Parties (paras. 1-10), the Court
recalls that the case concerns a dispute between the Govermment of the
Republic of Nicaragus and the Govermment of the United States of America
arising out of military and paramilitary activities in Nicaragua and in
the waters off its coasts, responsibility for which is attributed by
Nicaragua to the United States. In the present phase, the case concerns
the Court’'s jurisdiction to entertain and pronounce upon this dispute, as
well as the admissibility of Nicaragua's Application referring it to the
Court (para. 11).

I. The question of the jurisdiction of the Court to entertain
the dispute (paras. 12-83)

A. The declaration of Nicaragua and Article 36, paragraph 5, of the

Statute of the Court (paras. 12-51)

To found the jurisdiction of the Court, Nicaragua relied on Article
36 of the Statute of the Court and the declarations accepting the
compulsory jurisdiction of the Court made by the United States and itself.

The relevant texts and the historical background to Nicaragua's
declaration (paras. 12-16)

Article 36, paragraph 2, of the Statute of the International Court
of Justice provides that:

“"The States parties to the present Statute may at any time
declare that they recognize as compulsory ipso facto and without
special agreement, in relation to any other State accepting the
same obligation, the jurisdiction of the Court in all legal

disputes concerning:
(a) the interpretation of a treaty;
(b) any question of international law;

{c) the existence of an§ fact which, if established,
would constitute a breach of an international

obligation;

(d) the nature or extent of the reparation to be made
for the breach of an international obligation.”

On 14 August 1946, under this provision, the United States made a

declaration containing reservations which will be described further
below (page 8). In thig declaration, it stated that:

"this ...
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"this declaration shall remain in force for s period of five
years and thereafter until the expiration of six months after
notice may be given to terminate this declaration.”

On 6 April 1984 the Govermment of the United States deposited with the
Secretary—General of the United Nations a notification signed by the
Secretary of State, Mr. George Shultz (hereinafter referred to as “the

1984 notification”), referring to the declaration of 1946, and stating
that:

"the aforesaid declaration shall not apply to disputes with any
Central American State or arising out of or related to events
in Central America, any of which disputes shall be settled in
such manner as the parties to them may agree.

Notwithstanding the terms of the aforesaid declaration,
this proviso shall take effect immediately and shall remain in
force for two years, so as to foster the continuing regional
dispute settlement process which seeks a negotiated solution to
the interrelated political, economic and security problems of
Central America.”

In order to be able to rely upon the United States declaration of
1946 to found jurisdiction in the present case, Nicaragua has to show
that it i1s a "State accepting the same obligation™ as the United States
within the meaning of Article 36, paragraph 2,of the Statute.

For this purpose, it relies on a declaration made by it on
24 September 1929 pursuant to Article 36, paragraph 2, of the Statute of
the Permanent Court of International Justice, the predecessor of the
present Court, which provided that:

"The Members of the League of Nations and the States
mentioned in the Annex to the Covenant may, either when signing
or ratifying the Protocol to which the present Statute is
adjoined, or at 8 later moment, declare that they recognize as
compulsory ipso facto and without special agreement, in
relation to any other Member or State accepting the same
obligation, the jurisdiction of the Court...”

in any of the same categories of dispute as listed in Article 36,
paragraph 2, of the Statute of the present Court.

Nicaragua relies further on Article 36, paragraph 5 of the Statute
of the present Court, which“provides that:

“Declarations made under Article 36 of the Statute of the
Permanent Court of International Justice and which are still in
force shall be deemed, as between the parties to the present
Statute, to be acceptances of the compulsory jurisdiction of
the International Court of Justice for the period which they
still have to run and in accordance with their terms.”

The Judgment recalls the circumstances in which Nicaragua made its

declaration: on 14 September 1929, as a member of the League of Nationms,
it signed the Protocel of Signature of the Statute of the Permanent

Court ...
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Court of International Justicel: this Protocol provided that it was
subject to ratification and that instruments of ratification were to be
sent to the Secretary—-General of the League of Nations. On 24 September
1929 Nicaragua deposited with the Secretarv-General af gha Torson o
uccrdrution uider Article 36, paragraph 2, of the Statute of the
Permanent Court which reads:

[Translation from the French]

"On behalf of the Republic of Nicaragua I recognize as
compulsory unconditionally the jurisdiction of the Permanent
Court of International Justice.

Geneva, 24 September 1929.

(Signed) T.F. MEDINA,"

The national authorities in Nicaragua authorized its ratification,
and, on 29 November 1939, the Ministry of Foreign Affairs of Nicaragua
sent a telegram to the Secretary-General of the League of Nations
advising it of the despatch of the instrument of ratification. The files
of the League, however, contain no record of an instrument of
ratification ever having been received and no evidence has been adduced
to show that such an instrument of ratification was ever despatched to
Geneva. After the Second World War, Nicaragua became an original Member
of the United Nations, having ratified the Charter on 6 September 1945;
on 24 October 1945 the Statute of the International Court of Justice,
which is an integral part of the Charter, came into force.

The arguments of the Parties (paras. 17-23) and the reasoning of the

Court (paras. 24-42)

This being the case, the United States contends that Nicaragua never
became a party to the Statute of the Permanent Court and that its 1929
declaration was therefore not "still in force” within the meaning of the
English text of Article 36, paragraph 5, of the Statute of the present
Court.

In the light of the arguments of the United States and the opposing
arguments of Nicaragua, the Court sought to determine whether Article 36,
paragraph 5, could have applied to Nicaragua's declaration of 1929.

The Court notes that the Nicaraguan declaration was valid at the
time when the question of the applicability of the new Statute, that of
the International Court of Justice, arose, since under the system of the
Permanent Court of Internatiqnal Justice a declaration was valid only on
condition that it had been made by a State which had signed the Protocol
of Signature of the Statute. It had not become binding under that

Statute ...

lyhile a State admitted to membership of the United Nations
automatically becomes a party to the Statute of the International Court
of Justice, a State member of the League of Nations only became a party
to that of the Permanment Court of International Justice 1f it so desired,
and, in that case, it was required to accede to the Protocol of Signature
of the Statute of the Court.
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Statute, since Nicaragua had not deposited 1ts instrument of ratification
of the Protocol of Signature and it was therefore not a party to the
Statute. However, it is not disputed that the 1929 declaration could
have acquired binding force. All that Nicsrme-~ ~za2d bo— % o ol oo
weposgic 1ts instrument of ratification, and it could have done that at
any time until the day on which the new Court came into existence. It
follows that the declaration had a certain potential effect which could
be maintained for many years. Having been made "unconditionally”™ and
being valid for an unlimited period, it had retained its potential effect
gt the moment when Nicaragua became a party to the Statute of the new
ourt.

In order to reach a conclusion on the question whether the effect of
a declaration which did not have binding force at the time of the
Permanent Court could be transposed to the Internatfonal Court of Justice
through the operation of Article 36, paragraph 5, of the Statute of that
body, the Court took several considerations into account.

As regards the French phrase “"pour une durée qui n'est pas encore
expirée” applying to declarations made under the former system, the Court
does not consider it to imply that "la durée non expirée” (the unexpired
period) is that of a commitment of a binding character. The deliberate
choice of the expression seems to denote an intention to widen the scope
of Article 36, paragraph 5, so as to cover declarations which have not
acquired binding force. The English phrase "still in force” does not
expressly exclude a valid declaration of unexpired duration, made by a
State not party to the Protocol of Signature of the Statute of the
. Permanent Court, and therefore not of binding character.

With regard to the considerations governing the transfer of the
powers of the former Court to the new one, the Court takes the view that
the primary concern of those who drafted its Statute was to maintain the
greatest possible continuity between it and the Permanent Court and that
their aim was to ensure that the replacement of one Court by another .
should not result in a step backwards in relation to the progress
accomplished towards adopting a system of compulsory jurisdiction. The
logic of a general system of devolution from the old Court to the new
regulted in the ratification of the new Statute having exactly the same
effects as those of ‘the ratification of the Protocol of Signature of the
old Statute, 1.e., in the case of Nicaragua, a transformation of a
potential commitment into an effective one. Nicaragua may therefore be
deemed to have given its consent to the transfer of its declaration to
the International Court of Justice when it signed and ratified the
Charter, thus accepting the Statute and its Article 36, paragraph 5.

Concerning the publications of the Court referred to by the Parties
for oppoeite reasons, the Court notes that they have regularly placed
Nicaragua on the 1list of those States that have recognized the compulsory
jurisdiction of the Court by virtue of Article 36, paragraph 5, of the
Statute. The attestations furnished by these publications have been
entirely official and public, extremely numerous and have extended over a
period of nearly 40 years. The Court draws from this testimony the
conclusion that the conduct of States parties to the Statute has
confirmed the interpretation of Article 36, paragraph 5, of the Statute,
whereby the provisions of this Article cover the case of Nicaragua.

The ...
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The conduct of the Parties (paras. 43-51)

Nicaragua also contends that the validity of Nicaragua's recognition
of the compulsory jurisdiction of the Court findg an Indenaedane Lond~ 4o
the conduct or the rarties. It argues that its conduct over 38 years
unequivocally constitutes consent to be bound by the compulsory
Jurisdiction of the Court and that the conduct of the United States over
the same period unequivocally constitutes its recognition of the validity
of the declaration of NWicaragua of 1929 as an acceptance of the
compulsory jurisdiction of the Court. The United States, however,
objects that the contention of Nicaragua is inconsistent with the
Statute, and in particular that compulsory jurisdiction must be based on
the clearest manifestation of the State's intent to accept it. After
considering Nicaragua's particular circumstances and noting that
Nicaragua's situation has been wholly unique, the Court considers that,
having regard to the source and generality of statements to the effect
that Nicaragua was bound by its 1929 declaration, it is right to conclude
that the constant acquiescence of that State in those affirmations
constitute a valid mode of manifestation of its intent to recognize the
compulsory jurisdiction of the Court under Article 36, paragraph 2, of
the Statute. It further considers that the estoppel on which the
United States has relied and which would have barred Nicaragua from
instituting proceedings against it in the Court, cannot be said to apply
to 1it.

Finding: the Court therefore finds that the Nicaraguan declaration
of 1929 is valid and that Nicaragua accordingly was, for the purposes of
Article 36, paragraph 2, of the Statute of the Court, a "State accepting
the same obligation™ as the United States at the date of filing of the
Application and could therefore rely on the United States declaration of
1946.

B. The declaration of the United States (paras. 52-76)

The notification of 1984 (paras. 52-66)

The acceptance of the jurisdiction of the Court by the United States
on which Nicaragua relies 18 the result of the United States declaration
of 14 August 1946, However, the United States argues that effect should
be given to the letter sent to the Secretary-General of the United
Nations on 6 April 1984 (see p. 4 above). It 1is clear that 1if this
notification were valid as against Nicaragua at the date of filing of the
Application, the Court would not have jurisdiction under Article 36 of
the Statute. After outlining-the arguments of the Parties in this
connection, the Court points out that the most important question
relating to the effect of the 1984 notification 1s whether the United
States was free to disregard the six months' notice clause which, freely
and by 1its own choice, 1t has appended to its declaration, in spite of
the obligation it has entered into vis—-d-vis other States which have made
such a declaration. The Court notes that the United States has argued
that the Nicaraguan declaration, being of undefined duratiom, is liable
to immediate termination, and that Nicaragua has not accepted "the same
obligation™ as itself and may not rely on the time~limit proviso against
it. The Court does not consider that this argument entitles the
United States validly to derogate from the time-limit proviso included

in ...
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in 1ts 1946 declaration. In the Court's opinion, the notion of
reciprocity ie concerned with the scope and substance of the commitments
entered into, including reservations, and not with the formal conditions
of their creation, duration or extinction. Reciprocity nannot be invokad

©UEdle Ly caswe. Gepdituase YTOR the terms of a State's own declaration.
The United States cannot rely on reciprocity since the Nicarsguan
deéclaration contains no express restriction at all, On the contrary,
Nicaragua can invoke the six months' notice against it, not on the basis
of reciprocity, but because it fg an undertaking which is an integral
part of the instrument that contains it. The 1984 notification cannot
therefore override the obligation of the United States to submit to the
Jurisdiction of the Court vis-a-vis Nicaragua.

The United States multilateral treaty reservation (paras. 67-76)

The question remains to be resolved whether the United States
declaration of 1946 constitutes the necessary consent of the United
States to the jurisdiction of the Court in the present case, taking into
account the reservations which were attached to the declaration.
Specifically, the United States had invoked proviso (c) to that
declaration, which provides that the United States acceptance of the
Court's compulsory jurisdiction shall not extend to

"disputes arising under a multilateral treaty, unless (1) all
parties to the treaty affected by the decision are also parties
to the case before the Court, or (2) the United States of
America specially agrees to jurisdiction”.

This reservation will be referred to as the "multilateral treaty
reservation”.

The United States argues that Nicaragua relies in its Application on
four multilateral treaties, and that the Court, in view of the above
reservation, may exercise jurisdiction only if all treaty parties
af fected by a prospective decision of the Court are also parties to the
case,

The Court notes that the States which, according to the United
States, might be affected by the future decision of the Court, have made
declarations of acceptance of the compulsory jurisdiction of the Court,
and are free, any time, to come before the Court with an application
instituting proceedings, or to resort to the incidental procedure of
intervention. These States are therefore not defenceless against any
consequences that may arise out of adjudication by the Court and they do
not need the protection of the multilateral treaty reservation (insofar
as they are not already profected by Article 59 of the Statute). The
Court considers that obviously the question of what States may be
affected 18 not a jurisdictional problem and that it has no choice but to
declare that the objection based on the multilateral treaty reservation
does not possess, in the circumstances of the case, an exclusively
preliminary character.

Finding: the Court finds that, despite the United States
notification of 1984, Nicaragua's Application is not excluded from the
scope of the acceptance by the United States of the compulsory
jurisdiction of the Court. The two declarations afford a basis for its

jurisdiction.

C. The ...



et e

PETRRY NS R T I

-G -

C. The Treaty of Friendship, Commerce and Navigation of 21 January 1956

as a basis of_juriadiction (paras. 77-83)

In 1ts Memorial, Nicaragua also relies, as a "subsidiary basis” for
Che TLLie O jesscwateavu AU CUI8 Cd48e, On the ireaty of Friendship,
Commerce and Navigation which it concluded at Managua with the United
States on 21 January 1956 and which entered into force on 24 May 1958.
Article XXIV; paragraph 2, reads as follows:

"Any dispute between the Parties as to the interpretation
or application of the present Treaty, not satisfactorily
adjusted by diplomacy, shall be submitted to the International
Court of Justice, unless the Parties agree to settlement by
some other pacific means.”

Nicaragua sultmits that this treaty has been and is being violated by
the military and paramilitary activities of the United States as
described in the Application. The United States contends that, since the
Application presents no claims of any violation of the treaty, there are
no claims properly before the Court for adjudication, and that, since no
attempt to adjust the dispute by diplomacy has been made, the
compromissory clause cannot operate. The Court finds it necessary to
satisfy itself as to jurisdiction under the treaty inasmuch as it has
found that the objection based upon the multilateral treaty reservation
in the United States declaration does not debar it from entertaining the
Application. In the view of the Court, the fact that a State has not
expressly referred, in negotiations with another States, to a particular
treaty as having been violated by the conduct of that other State, does
not debar that State from invoking a compromissory clause in that treaty.
Accordingly, the Court finds that it has jurisdiction under the 1956
Treaty to entertain the claims made by Nicaragua in its Application.

I1I. The question of the admissibility of Nicaragua's Application
(paras. 84-108)

The Court now turns to the question of the admissibility of
Nicaragua's Application. The United States contended that it is
inadmissible on five Beparate grounds, each of which, it 1s said, is
suf ficient to establish such inadmissibility, whether considered as a
legal bar to adjudication or as "a matter requiring the exercise of
prudential discretion in the interest of the integrity of the judicial
function”.

The first ground of inadmissibility (paras. 85-88) put forward by
the United States is that Nicaragua has failed to bring before the Court
parties whose presence and participation is necessary for the rights of
those parties to be protected and for the adjudication of the issues
raised in the Application. In this connection, the Court recalls that it
delivers judgments with binding force as between the Parties in
accordance with Article 59 of the Statute, and that States which consider
they may be affected by the decision are free to institute separate
proceedings or to employ the procedure of intervention. There 1s mno
trace, either in the Statute or in the practice of international
tribunals, .of an "indispensable parties” rule which would only be
conceivable in parallel to a power, which the Court does not possess, to

direct ...
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direct that a third State be made a party to proceedings. None of the

States referred to can be regarded as being in a position such that its’
presence would be truly indispensable to the mnrama—~- £ =* . oG4 ugs.

The second ground of inadmissibility (paras. 89-90) relied on by the
United States is that Nicaragua is, in effect, requesting that the Court
in this case determines the existence of a threat to peace, a matter
falling essentially within the competence of the Security Council because
it 18 connected with Nicaragua's complaint involving the use of force.
The Court examines this ground of inadmissibility at the same time as the
third ground (paras. 91-98) based on the position of the Court within the

United Nations system, including the impact of proceedings before the
Court on the exercise of the inherent right of individual or collective
self-defence under Article 51 of the Charter. The Court i{s of the
opinion that the fact that a matter is before the Security Council should
not prevent it from being dealt with by the Court and that both
proceedings could be pursued pari passu. The Council has functions of a
political nature assigned to it, whereas the Court exercises purely
Judicial functions. Both organs can therefore perform their separate but
complementary functions with respect to the same events. In the present
case, the complaint of Nicaragua is not about an ongoing war of armed
conflict between it and the United States, but about a situation
demanding the peaceful settlement of disputes, a matter which 1s covered
by Chapter VI of the Charter. Hence, it is properly brought before the
principal judicial organ of the United Nations for peaceful settlement.
This is not a case which can only be dealt with by the Security Council
in accordance with the provisions of Chapter VII of the Charter.

With reference to Article 51 of the Charter, the Court notes that
the fact that the inherent right of self-defence is referred to in the
Charter as a "right” is indicative of a legal dimension, and finds that
if, in the present proceedings, it became necessary for the Court to
judge in this respect between the Parties, it cannot be debarred from
doing so by the existence of a procedure requiring that the matter be
reported to the Security Council.

A fourth ground of inadmissibility (paras. 99-101) put forward by
the United States is the inability of the judicial function to deal with
situations involving ongoing armed conflict, since the resort to force
during an ongoing armed conflict lacks the attributes necessary for the
application of the judicisl process, namely a pattern of legally relevant
facts discernible by the means available to the adjudicating tribunal.
The Court observes that any judgment on the merits is limited to
upholding such submissions of the Parties as has been supported by
gufficient proof of relevant facts and that ultimately it is the litigant
who bears the burden of proof.

The fifth ground of inadmissibility (paras. 102-108) put forward by
the United States is based on the non—exhaustion of the established
processes for the resolution of the conflicts occurring in Central
America. It contends that the Nicaraguan Application is incompatible
with the Contadora process to which Nicaragua is a party.

The ...
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The Court recalls its earlier decisions that there is nothing to
compel it to decline to take cognizance of one aspect of a dispute merely
because that dispute has other aspects (United States Diplomatic and

eornle 0T Re Telunm LhE, e ek e Sy e &y PlLkes G0y i
the fact that negotiations are being actively pursued during the
proceedings is not, legally, any obstacle to the exercise by the Court of
its judicial function (Aegean Sea Continental Shelf case,

I,C.J. Reports 1978, p. 12, para. 29). The Court is unable to accept
either that there is any requirement of prior exhaustion of regional
negotiating processes as a precondition to seising the Court; or that
the existence of the Contadora process constitutes in this case an
obstacle to the examination by the Court of Nicaragua's Application.

The Court is therefore unable to declare the Application
inadmissible on any of the grounds the United States has advanced.

Findings (paras.109-111)

Status of the provisional measures (para, 112)

The Court states that its Order of 10 May 1984 and the provisional
measures indicated therein remain operative until the delivery of the
final judgment in the case.

Operative provisions of the Court's Judgment

"THE COURT,

(1) (a) finds, by eleven votes to five, that it has
jurigdiction to to entertain the Application filed by the Republic of
Nicaragua on 9 April 1984, on the basis of Article 36,
paragraphs 2 and 5, of the Statute of the Court;

IN FAVOUR: President Elias; Vice-President Sette—Camara;
Judges Lachs, Morozov, Nagendra Singh, Ruda, El-Khani,
de Lacharriére, Mbaye, Bedjaoui; Judge ad hoc Colliard;

AGAINST: Judges Mosler, Oda, Ago, Schwebel and
Sir Robert Jennings;

(b) finds, by fourteen votes to two, that it has
jurisdiction to to entertain the Application filed by the Republic of
Nicaragua on 9 April 1984, insofar as that Application relates to
a dispute concerning tlé interpretation or application of the
Treaty of Friendship, Commerce and Navigation between the
United States of America and the Republic of Nicaragua signed at
Managua on 21 January 1956, on the basis of Article XXIV of that

Treaty;

IN FAVOUR: President Elias; Vice-President Sette-Camara;
Judges Lachs, Morozov, Nagendra Singh, Mosler, Oda,
Ago, E1-Khani, Sir Robert Jennings, de Lacharriire,
Mbaye, Bedjaoui; Judge ad hoc Colliard;

AGAINST: Judges Ruda and Schwebel;



- 12 -

(c) finds, by fifteen votes to one, that it has
Jurisdiction to entertain the case;

IN FAVOUR: Pregident Bliga: Vin-n-ﬁrqnident Catrtalamars*

Judges Lachg, Morozov, Nagendra Singh, Ruda, Mosler,
Oda, Ago, E1-Khani, Sir Robert Jennings, de Lacharriére,
Mbaye, Bedjaoui; Judge ad hoc Colligrd;

AGAINST: Judge Schwebel;

(2) finds, unanimously, that the said Application 1is
admissible.”



Annex to press communiqué 84/39

Summary of Opinions appended to the
sudgment vs tne vourt =

Separate Opinion by Judge Nagendra Singh

While Judge Nagendra Singh has voted for the jurisdiction of the Court on
both counts, namely under the Optional Clause of Article 36, paragraphs 2
and 5, of the Statute of the Court, as well as under Article 36,
paragraph 1, of the Statute on the basis of Article XX1V, paragraph 2, of
the Treaty of Friendship, Commerce and Navigation of 21 January 1956, he
has felt all along in those proceedings that the jurisdiction of the Court
resting upon the latter, namely the Treaty, provides a clearer and a firmer
ground than the Jurisdiction based on the Optional Clause of Article 36 (2)
and (5) of the Statute. The difficulties which confront the Court in
relation to the imperfect acceptance of the jurisdiction by Nicaragua and the
unwilling response from the United States, as revealed by its declaration of
6 April 1984 intended to bar the Court's jurisdiction in relation to
any dispute with the Central American States for a period of two years.

In addition there is also the question of reciprocity in relation to six
months' notice of termination stipulated in the United States declaration
of 14 August 1946. On the other hand, the Treaty of 1956 does provide

a clear jurisdictional base, although the field of the jurisdiction is
restricted to disputes concerning the interpretation and application of
that Treaty. However, the said jurisdiction is not subject to the
multilateral treaty reservation of the United States, which is applicable
to the Court's jurisdiction under the Optional Clause of Article 36(2)
of the Statute. Another helpful feature of the jurisdiction based on
the Treaty of 1956 is that it would help to specify and legally
channelise the issues of the dispute. The Parties will have to come to
the Court under the Treaty, invoking legal principles and adopting legal
procedures which would helpfully place legal limits to the presentation
of this sprawling dispute, which could otherwise take a non-legal
character, thus raising the problem of sorting out what is justiciable
as opposed to non-justiciable matters being brought before the Court.

He concludes, therefore, that the jurisdiction of the Court as based on
the Treaty is clear, convincing and reliable. Nicaragua will now have
to spell out clearly and specifically the violations of the Treaty
involving its interpretation and application when the Court proceeds to
consider the merits of the ase.

Segarate...
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Separate Opinion by Judge Ruda
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Tha goprmats rododan of Sedo RS :
finding that it had jurisdiction to entertain the Application, on the
basis of Article 36, paragraphs 2 and 5, of the Statute of the Court,
concerns three points: the Treaty of Friendship, Commerce and
Navigation of 1956 as a basis of the Court's jurisdiction, the
reservation contained in proviso (c) of the United States declaration
of 1946, and the conduct of States as a basis for the Court's

jurisdiction. '

In regard to the first point, Judge Ruda maintains that the
Parties have not fulfilled the conditions set forth in Article XXIV
of the Treaty, which therefore cannot serve as a basis for the
jurisdiction of the Court,

In regard to the second point, he considers that the reservation
contained in proviso (c) of the declaration is not applicable in the -
present instance because there is not only a dispute between the
United States and Nicaragua but also a separate dispute between, on
the one hand, Honduras, El Salvador and Costa Rica and, on the other
hand, Nicaragua.

In regard to the third point, Judge Ruda is of the opinion that
the conduct of States does not constitute an independent basis for
the Court's jurisdiction if there has been no deposit of a declaration
accepting the optional clause with the Secretary-General of the
United Nationms.

Judge Ruda concurs in the Court's interpretation of Article 36,
paragraph 5, of the Statute.

Separate Opinion by Judge Mosler

.Jque Mosler does not agree with the opinion of the Court that it
has J?rlsdiction on the basis of the Nicaraguan declaration of 1929
rela§1ng to the jurisdiction of the Permanent Court of International
Justice. In his view the Court possesses jurisdiction only on the basis

;f t?e 1956 Treaty of Friendship, Commerce and Ravigation between the
arties.

&e

Separate...



Separate Opinion by Judge Oda

Judge Oda concurs in the conclusion of the Court solely because the
case can be sustained under the 1956 Treaty between Nicaragua and the
United States. Thus in his view the scope of the case should be strictly
limited to any violation of specific provisions of that Treaty.

However, Judge Oda holds the firm view that th1s case cannot be
entertained under the Optional Clause of the Statute, for the following
two reasons. First, there is no ground for concluding that Nicaragua
can be held to have legal standing in the present proceedings on the
basis of the acceptance of the Optional Clause. Secondly, assuming that
Nicaragua has legal standing in the present proceedings, the United States
by its Shultz letter of 6 April 1984 effectlvely excluded, before the
seisin of the case, the type of dispute at issue from its ob11gat1on under
the Optional Clause in its relation to Nicaragua: when it is sought to
bring a case before the Court under that clause, a provision fixing a
certain duration, such as in the United States declaration, cannot,
because of the rule of reciprocity, be invoked by another party whose
declaration is terminable or amendable at any time.

Separate Opinion by Judge Ago

Judge Ago concurred in the Court's finding that it had jurisdiction
to entertain the merits of the case because of his conviction that a valid
link of jurisdiction between the Parties was present in Article XXIV (2)
of the Treaty of Friendship, Commerce and Navigation concluded between
the United States of America and Nicaragua on 21 January 1956. That link,
in his view, conferred jurisdiction upon the Court to consider Nicaragua's
claims implying breaches of that Treaty by the United States.

Judge Ago did not reach the same conclusion as regards the broader
jurisdictional link presented by the Judgment as deducible from the facts
concerning the acceptance by both Nicaragua and the United States of the
Court's compulsory jurisdiction by unilateral declaration, since he
remained unconvinced of the existence of that link either in fact or in
law.

Sezarate...



Separate Opinion by Judge Sir Robert Jennings

The Court does not have jurisdiction under Article 36, paragraph 5,
of its Statute because Nicaragua never became a party to the Statute of
the Permanent Court; accordingly, its declaration made under Article 36
of that Court's Statute cannot be one "still in force" in the sense of
Article 36, paragraph 5, of the present Court's Statute, because it never
was in force. To attempt to support a different view on entries in
reference books such as the Yearbooks of the Court is wrong in principle
and unsupported by the facts relied on.

In any event the letter of 6 April 1984 from the United States
Secretary of State bars jurisdiction because the recent practice shows
that States have the right to withdraw or alter their optional clause
declarations with immediate effect, at any time before an application
to the Court based on the declaration.

Sir Robert concurs with the Court's decision in respect of the

Un%ted States multilateral treaties reservation; and the 1956 Treaty of
Friendship, Commerce and Navigation.

Dissenting Opinion by Judge Schwebel

Judge Schwebel dissented from the judgment of the Court, which he
found to be "in error on the principal questions of jurisdiction”
involved. However, if the Court were correct in finding that it has
jurisdiction, then the case would be admissible.

On the question of whether Nicaragua is party to the Court's
compulsory jurisdiction under its Optional Clause, and thus has standing
to maintain suit against the United States, Judge Schwebel concluded that
it is not a party and hence lacks standing. Nicaragua has never adhered
to this Court's compulsory jurisdiction under the Optional Clause. It
claimed that it nevertheless was party by reason of its 1929 declaration
accepting the compulsory jurisdiction of the Permanent Court of
International Justice. If the 1929 declaration had come into force,
Nicaragua would be deemed party to this Court's compulsory jurisdiction
by operation of Article 36, paragraph 5,0f this Court's Statute. But
Niceragua's 1929 declaration had never come into force. Under the terms
of Article 36, paragraph 5, accordingly it has no period in which it
still runs, since it never begun to run at all. It has no period which
has not yet expired since its declaration never was "inspired”.

That this #s the correct interpretation of Article 36, paragraph 5,
is demonstrated not only by the plain meaning of its text, but by the
drafting history of the article at the San Francisco Conference and by
four cases of this Court. All, clearly and uniformly, construe
Article 36, paragraph 5,as referring exclusively to declarations made

_under the Statute of the Permanent Court by which States were "bound”,
i.e, which were in force. '

The...
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The fact that, for almost 40 years, Nicaragua has been listed in the
Yearbook of this Court and elsewhere as bound under the Optional Clause
is not sufficient to overturn this conclusion nr &mdmmemd-—ct. .
establieh Wicarsgua'c wiwwuang., The Yearbooks have always contained or
referred to & footnote warning the reader that Nicaragua's adherence to
the Optional Clause was in doubt. Moreover, Nicaragua's conduct has been
equivocal. Not only has it failed to manifest its intent to be bound by
this Court's compulsory jurisdiction by depositing a declaration. It
also evaded obvious occasion for declaring that it recognized itself to
be bound under Article 36, paragraph 5, as in the King of Spain case.

Even 1f, however, Nicaragua had standing to maintain suit under the
Optional Clause, it may not do so against the United States. Assuming
Nicaragua's declaration to be binding, Nicaragua could terminate it at
any time with immediate effect. By operation of the rule of reciprocity,
the United States likewise could terminate its adherence to the Court's
compulsory jurisdiction, vis-a-vis Nicaragua, with immediate effect.
Thus, while generally the United States could not terminate or modify its
adherence to the Court's compulsory jurisdiction ~ as its notification of
April, 1984 purports to do -~ on less than six months' notice, it could
velidly do so in relationship to Nicaragua.

In any event, even if the United States could not terminate its
declaration vis-3-vis Nicaragua, by the terms of its multilateral treaty
reservation to its declaration, the United States i1s entitled to exclude
Nicaragua's reliance in its Application on four multilateral treaties,
including the United Nations and QOAS Charters, unless all other parties
to the treaties affected by the decision are parties to the case.  Those
parties — as is demonstrated by the pleadings of Nicaragua in the case -
are Honduras, Costa Rica and E1 Salvador. Since those States are mot
parties, Nicaraguan reliance on those four treaties should have been
barred by the Court. However, the Court - erroneously in
Judge Schwebel's view - has held that those other States cannot now be
identified and appears to have put off the question of application of the
reservation to the stage of the merits.

Finally, in Judge Schwebel's view, the Court does not have
jurisdiction over the claims made against the United States by Nicaragua
in its Application by reason of their being party to a bilateral Treaty
of Friendship, Commerce and Navigation. Nicaragua had failed to pursue
the procedural prerequisites for invoking that treaty as the basis of the
Court's jurisdiction. More than that, this purely commercial treaty has
no plausible relationship to.the charges of aggression and intervention
made in Nicaragua's Application.
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United States Department of State

Washington, D.C. 20520

January 18, 1985
-UNCLASSIFIED ’

MEMORANDUM FOR MR. ROBERT C. McCFARLANE
THE WHITE HOQUSE
SUBJECT: Decision to Withdraw from the ICJ Case
Attached for the use of White House officials is a set of
selected materials giving the essential arguments for the
President's decision to withdraw from the Nicaragua/ICJ case,
These materials include:

- The official announcement of US withdrawal from the
case,

- Policy Themes for Public Briefings, and
- Selected Questions and Answersn

Separately we are providing copies of additional background
material. .

Nicholas Platt
Executive Secretary

Attachments

As stated

UNCLASSIFIED




US Withdrawal from the Proceedings Initiated
by Nicaragua in the International Court of Justice

- The United States has consistently taken the position that
the proceedings initiated by Nicaragua in the International
Court of Justice are a misuse of the Court for political
purposes and that the Court lacks jurisdiction and competence
over such a case. The Court's decision of November 26, 1984,
finding that it has Jjurisdiction, is contrary to law and fact.
With great reluctance, the United States has decided not to
participate in further proceedings in this case.

US Policy in Central America

United States policy in Central America has been to promote
democracy, reform, and freedom; to support economic
development; to help provide a security shield against those --
like Nicaragua, Cuba, and the USSR -- who seek to spread
tvranny by force; and to support dialogue and negotiation both
within and among the countries of the region. 1In providing a
security shield, we have acted in the exercise of the inherent
right of collective self-defense, enshrined in the United
Nations Charter and the Rio Treaty. We have done so in defense
of the vital national security interests of the United States
and in support of the peace and security of the hemisphere.

Nicaragua's efforts to portray the conflict in Central
America as a bilateral issue between itself and the United
States cannot hide the obvious fact that the scope of the
problem is far broader. In the security dimension, it involves
a wide range of issues: Nicaragua's huge buildup of Soviet
arms and Cuban advisers, its cross-border attacks and promotion
of insurgency within various nations of the region, and the
activities of indigenous opposition groups within Nicaragua.

It is also clear that any effort to stop the fighting in the
region would be fruitless unless it were part of a
comprehensive approach to pelitical settlement, regional
security, economic reform and development, and the spread of
democracy and human rights.

The Role of the International Court of Justice

The conflict in Central America, therefore, is not a narrow
legal dispute; it is an inherently political problem that is
not appropriate for judicial resolution. The conflict will be
solved only by political and diplomatic means -- not through a
judicial tribunal. The International Court of Justice was
never intended to resolve issues of collective security and
self-defense and is patently unsuited for such a role. Unlike
domestic courts, the World Court has jurisdiction only to the
extent that nation-states have consented to it. When the
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United States accepted the Court's compulsory jurisdiction in
1946, it certainly never conceived of such a role for the Court
in such controversies. Nicaragua's suit against the United
States ~- which includes an absurd demand for hundreds of
millions of dollars in reparations -~ is a blatant mlsuse of
the Court for political and propaganda purposes.

As one of the foremost supporters of the International
Court of Justice, the United States is one of only 44 of 159
member states of the United Nations that have accepted the
Court's compulsory jurisdiction at all. Furthermore, the vast
majority of these 44 states have attached to their acceptance
reservations that substantially limit its scope. Along with
the United Kingdom, the United States is one of only two
permanent members of the UN Security Council that have accepted
that Jjurisdiction., And of the 16 judges now claiming to sit in
judgment on the United States in this case, 11 are from
countries that do not accept the Court's compulsory
jurisdiction.

Few 1f any other countries in the world would have appeared
at all in a case such as this which they considered to be
improperly brought. Nevertheless, out of its traditionmal
respect for the rule of law, the United States has participated
fully in the Court's proceedings thus far, to present its view
that the Court does not have jurisdiction or competence in this
case,

The Decision of November 26

On November 26, 1984, the Court decided -- in spite of the
overwhelming evidence before it =-- that it does have
jurisdiction over Nicaragua's claims and that it will praceed
to & full hearing on the merits of these claims.

This decision is erroneous as a matter of law and is based
on a misreading and distortion of the evidence and precedent:

--The Court chose to ignore the irrefutable evidence that
Nicaragua itself never accepted the Court's compulsory
jurisdiction. Allowing Nicaragua to sue where it could not be
sued was a violation of the Court's basic principle of
reciprocity, which necessarily underlies our own consent to the
Court's compulsory jurisdiction. On this pivotal issue in the
November 26 decision -- decided by a vote of 1l1-5 -- dissenting
judges called the Court's judgment “untenable® and
*astonishing” and described the US position as "“"beyond doubt.”
We agree,

--21 Salvador sought to participate in the suit to argue that
the Court was not the appropriate forum to address the Central
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American conflict. El Salvador declared that it was under
armed attack by Nicaragua and, in exercise of its inherent
right of self-defense, had requested assistance from the United
States. The Court rejected El Salvador's application summarily
-- without giving reasons and without even granting El Salvador
a hearing, in violation of El Salvador's right and in disregard
of the Court's own rules. .

The Court's decision is a marked departure from its past,
cautious approach to jurisdictional questions. The haste with
which the Court proceeded to a judgment on these issues =--
noted in several of the separate and dissenting opinions =--
only adds to the impression that the Court is determined to
find in favor of Nicaragua in this case.

For these reasons, we are forced to conclude that our
continued participation in this case could not be justified.

In addition, much of the evidence that would establish
Nicaragua's aggression against its neighbors is of a highly
sensitive intelligence character. We will not risk US national
security by presenting such sensitive material in public or
before a Court that includes two judges from Warsaw Pact
nations. This problem only confirms the reality that such
issues are not suited for the International Court of Justice.

Longer-Term Implications of the Court's Decision

The Court's decision raises a basic issue of sovereignty.
The right of a state to defend itself or to participate in
collective self~defense against aggression is an inherent
sovereign right that cannot be compromised by an inappropriate
proceeding before the World Court.

We are profoundly concerned also about the lcng-term
implications for the Court itself. The decision of November 26
represents an overreaching of the Court's limits, a departure
from its tradition of judicial restraint, and a risky venture
into treacherous political waters. We have seen in the United
Nations, in the last decade or more, how international
organizations have become more and more politicized against the
interests of the Western democracies. It would be a tragedy if
these trends were to infect the International Court of
Justice. We hope this will not happen, because a politicized
Court would mean the end of the Court as a serious, respected
institution. Such a result would do grievous harm to the goal
of the rule of law.
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These implications compel us to clarify our 1946 acceptance
of the Court's compulsory Jjurisdiction. Important premises on
which our initial acceptance was based now appear to be in
doubt in this type of case. We are therefore taking steps to
clarify our acceptance of the Court's compulsory jurisdiction
in order to make explicit what we have understood from the
beginning, namely that cases of this nature are not proper for
adjudication by the Court.

We will continue to support the International Court of
Justice where it acts within its competence ~-- as, for example,
where specific disputes are brought before it by special
agreement of the parties. One such example is the recent case
between the United States and Canada before a special
five-member Chamber of the Court to delimit the maritime
boundary in the Gulf of Maine area. Nonetheless, because of
our commitment to the rule of law, we must declare our firm
conviction that the course on which the Court may now be
embarked could do enormous harm to it as an institution and to
the cause of international law,.



Policy Themes for Public Briefings

The Central American conflict is clearly a broad
conflict with political, social, economic, and
security dimensions. It will only be resolved by
political and diplomatic means, not by a Jjudicial
tribunal.

It is also not a bilateral dispute between the United
States and Nicaragua. Other countries of Central
America are victims of Nicaraguan aggression.

This suit is a cynical misuse of the ICJ by Nicaragua
for political and propaganda purposes. A
Marxist-Leninist regime, whose ideology bears nothing
but contempt for international law, is trying here to
use our own respect for law against us, exploiting the
legal process as a political weapon against the
democracies which have always been the main bulwark of
international law.

US policy in Central America is addressing all the
dimensions of the problem ~- through diplomacy
(support for Contadora, Shlaudeman-Tinoco talks);
economic aid (Jackson Plan); support for democracy
(free elections, human rights); and providing a
security shield (security assistance, training) in.
accordance with the inherent right of collective
self-defense,.

Qur main grievance is with Nicaragua, which is
committing aggression agai.st its neighkors. We are
sorry the Court let itself be misused by Nicaragua.

A basic issue of sovereignty is inveolved. The World
Court can function only with the consent of sovereign
states. There was no US consent in this case.

The President and the Congress, not the World Court,
will continue to decide when our national interest
requires the United States to act in exercise of the
inherent right of individual or collective
self-defense.
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The Court was unwise to venture, for the first time,
into such treacherous political waters as the Central
American conflict. Such a course is very risky for
the Court. Our own Supreme Court stays out of highly
political cases; the ICJ has even more reason to
exercise such restraint, since its role and authority
within the world community are less secure and more
narrowly defined and sinc¢e, unlike a US court, the ICJ
is dependent on the consent of the parties.

The Court's conduct in this case -~ its departure from
its usual cautious treatment of jurisdictional
guestions; its refusal of El1 Salvador's application to
intervene; and other aspects -- also raise questions
about whether the United States could get a fair
hearing in this case. The Court seemed predisposed to
take the case and to find for Nicaragua.

We have seen in the United Nations in recent years how
international organizations have become more and more
politicized against the interests of the Western
democracies. It would be tragic if these trends were
to infect the World Court., We hope this will not
happen, because a politicized Court would mean the end
of the Court as a serious, respected institution.



Isn't this inconsistent with traditional American respect
for international law?

Not at all. We continue to respect the World Court when it
acts within its competence. This lawsuit by Nicaragua is a
misuse of the Court for political and propaganda purposes.
We are concerned, in fact, that Nicaragua's cynical action
-- and the Court's unwarranted assertion of Jjurisdiction -~
could themselves do serious harm to the Court and to the

cause of international law.



Isn't this an admission that we were likely to lose?

We are withdrawing from the case because we believe the
Court has no authority or competence over cases involving
such issues of collective security and self-defense. The
Court's handling of the case to date also raises serious
questions about whether we are likely to get a fair hearing

in this case, .
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What happens if the Court proceeds with the case without
us, decides against us in the end, and assesses damages

against us?

That's hypothetical.

they happen.

We will face those issues if and when
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Doesn't this show that the U.S. prefers a military solution
rather than a peaceful solution in Central America?

No. ©Qur policy in Central America is to promote democracy,
economic progress, and a negotiated solution(to the
conflict., The conflict is a broad and complicated one
involving a number of countries and many issues. It cannot
be solved by a judicial tribunal, but only by political and

diplomatic means such as the Contadora process, which we

‘support. US military assistance provides a shield behind

which other elements of our policy {(political, economic,

and diplomatic) can advance.



Doesn't this make the U.S. look like an outlaw nation --
first mining Nicaragua's harbors illegally and then showing
contempt for the World Court?

The central problem in Central America i; Nicaragua --
its militarism, its subversion of its neighbors, its
alliance with Cuba and the USSR, and its totalitarian
system. Nicaragua's lawsuit is a propaganda exercise and a

diversion from the main issues.

Our policy in Central America is to promote democracy,
economic progress, and a negotiated solution. That's the
right policy. This legal proceeding cannot contribute to a

solution.



implementing regqulations by the Secretary of the Treasury,
which would make the sanctions effective as of May 7. The
delay will avoid U.S. passengers being stranded or hardship
caused to U.S. shippers and importers who have transportation
arrangements in place before the sanctions ware announced. 2
draft message to Congress, designed to meet the reporting
requirements of IEEPA, is at Tab 2.

Qur existing FCN' Qgeaty with Nicaragua (like many similar
treaties with other cqnntrles) gives the International Court of
Justice jurisdiction over disputes-under the Treaty. The
Treaty expressly prohlblts restrictions on imports and exports
and guarantees free access to ports. Although the treaty does
not preclude a party from "the application of measures . . .
necessary to protect its essential security interests,”™ this
would not bar the Court's jurisdiction. The issue would have
to be argqued in proceedings on the merits.

Thus, we could well face a new Nicaraguan ICJ case to which
we would have no obvious jurisdictional defenses and would
therefore need to defend on the merits. Another international
legal risk is the possibility that Nicaragua might use the
proposed sanctions as grounds for new allegations in the case
already pending before the ICJ. 1If successful, this would
undercut our position denying ICJ jurisdiction.

Also, adoption of a trade embargo is likely to be
challenged by Nicaragua under the GATT.

- We intend to initiate a diplomatic campaign to gain
understanding for our actions by friendly governments in Latin
America and Western Europe, although many will avoid taking
sides. We would also ask the Central American countries to
take symbolic, supportive actions. We do not anticipate that
European or other Latin American nations will announce
sanctions against Nicaragua and some could support Nicaragua
economically. The timing of Ortega's current mission to Hoscow
makes Soviet economic benefits likely.

We also have considered other sanctions, such as a default
declaration on official debt, a freeze of official Nicaraguan
assets, travel restrictions, closure of the GRN trade office
and a broader ban on all transactions. Each has important
factual, legal or policy complications requiring further
study. Accordingly, such actions, while being studied
actively, are not among the measures recommended for immediate

announcement.

There was a strong consensus also that we should not now
recall the U.S. Ambassador in Managua or take other steps to

aﬁ\_&;zz
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United States I)cpartn:cnt of State

Washington. D.C. 20520
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MEMORANDUM FOR MR. ROBERT C. MCFARLANE

‘ THE WHITE BOUSE
z A,
R

SUBJECT: Economic Sanctions Against Nicaragua

We have reviewed carefully with all concerned agencies the
possible range of actions that should be taken now vis-a-vis
Nicaragua. There is agreement that the economic sanctions
described below should be announced promptly. Under current
circumstances, such sanctions offer the most effective way to
maintain pressure on the Sandinistas, to send a strong signal
of resolve to the Soviets and to reassure the Nicaraguan
democratic opposition and our zllies in Central America of U.S.
aetermination to continue to oppose firmly communist expansion
in the region.

We recommend the following immediate steps:

- U.S. trade embargo. We propose that you declare a
national emergency under the International
Emergency Economic Powers Act (IEEPA) and ban
imports into the U.S. of all goods and services
from Nicaragua to the U.S. and all exports of goods
from the U.S. to Nicaragua. An exception to the
embargo will allow continued exports to the
orgyanized democratic resistance in Hicaragua.
(Certain humanitarian exports to Nicaragua are also
permitted under the statute.)

- Termination of U.S.~Nicaraguan FCN treaty. We
would deliver to the Government of Nicaragua a
formal notice of termination of the 1956
U.S.-Nicaragua Treaty of Friendship, Commerce and
Navigation. Termination would occur one Yyear from
notification in accordance with the terms of the
treaty.

Agl” NARA, DATE

- Termination of Nicaraguan air and maritime
service. We would suspend scheduled service to the
United States by the Hicaraguan national airline
and close our ports to all licaraguan flag vessels,

BY

At Tab 1 is a draft Executive Order. necessary to give
effect to the trade embargo and to autnorize the termination of
air and maritime service.  This draft Order authorizes

SL&ET
DECL - QADR
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downgrade diplomatic relations. It is important to our future
Congressional efforts that our actions not be interpreted as a
sign of unwillingness to maintain diplomatic channels of
communication. Withdrawal of our Ambassador under current
circumstances would send the wrong signal.

Our overall puﬁaic approach is one of firmness,
maintaining strong pressure on the Nicaraguan government in
support of a peaceful political settlement. A draft statement
cn these measures is attached at Tab 3. It is designed to
reassure our friends about our steadfastness while making the
strongest possible case for a renewal of official U.S. support
for the democratic resistance in Nicaragua. The central
message is one of determination to continue our pressures
against Nicaragua and a reiteration of the President's April 4
peace initiative which calledsfor a Sandinista ceasefire and’
dialogue with the unified opposition.

We are prepared to initiate promptly Congressional
consultations on April 30 if the President approves these
proposals. Given the extensive support for economic sanctions
voiced in the debate last week, by our supporters and opponents
alike, it will be difficult for them to oppose these actions.
They are more likely to view them as a further sign of our
determination to return soon on the_.guestion of support for the
democratic resistance. ’

It is important to regain the initiative on Nicaragua and
there is unanimity among both the economic and national
security agencies that the package of actions proposed here,
despite some problems, will advance U.S. interests and should

be undertaken promptly.

Nicholas Platt
Executive Secretary

Attachments:

Tab 1 - Draft Executive Order
Tab 2 - Draft Congressional Message
Tab 3 - Draft Presidential Statement

SECRET
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NATIONAL SECURITY COUNCIL 90468

WASHINGTON, D.C. 20508
SECRET
ATTACHMENT

April 30, 1985

MEMORANDUM FOR DICK HAUSER
RALPH TARR
RICHARD WILLARD
MARGERY WAXMAN
RUSS MUNK
JOBN COONEY

SUBJECT: State Paper on Nicaragua Sanctions

Attached is an advance copy of State's Nicaragua
sanctions paper. It will be proposed that the
President sign the Executive Order prior to
departure for Europe at 9:00pm this evening.

While OMB will lead the executive order clearing
process, I thought it important to get each of you
an advance copy as soon as possible,.

ol C;uhmdtt—
* Robert M. Kimmitt
Executive Secretary

and
General Counsel

SECRET
ATTACHMENT



EXECUTIVE ORDER

PROHIBITING TRADE AND CERTAIN OTHER
TRANSACTIONS INVOLVING NICARAGUA

Pursuant to the authority vested in me as President by the
Constitution and statuges of the United States, including the
International Emergené§=Economichqwers Act (50 U.S.C. 1701 gé
§gg.f, the National Emérgencies Act (50 U.S.C. 1601 et seq.),
and Section 301 of Title 3 of the United States Code, I, Ronald
Reagan, President of the United States, find that the policies
and actions of the Governmént of Nicaragua constitute an -
unusual and extraordinary threat to the national security and
foreign policy of the United States and hereby declare a
national emergency to deal with that threat.

I hereby prohibit all imports of goods and services of
Nicafaguan origin; all exports of goéaé~to or destined for
Nicaragua, except those destined for the organized deﬁocratic
resistance, and tra;sactions relating thereto.

I hereby prohibit Nicaraguan air carriers from engaging in
scheduled service to or from points in the United States, and
transactions relating thereto.

In addition, I hereby prohibit vessels of Nicaraguan
registry from entering into United States ports, and
transactions relating thereto.

The Secretary of the Treasury is delegated and authorized

to employ all powers granted to me by the International



Emergency Economic Powers Act to carry out the purposes of this
order.
This order is effective as of May 7, 1985 and shall be

transmitted to the Congress and published in the Federal
. \
Register. , B

.

The White House

April 30, 1985
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TO THE CONGRESS OF THE UNITED STATES:

Pursuant to section 204(b) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703, I hereby report to the
Congress that I.havg today exercised my statutory authority to
declare a national eé%rgency and to prohibit:

(1) all imports into thelﬁnited.States of gbods and services of
Nicaraguan origin; (2) all exports of goods to or destined for
Nicaragua except those destined for the organized democratic
resistence; (3) Nicaraguén air carriers from engaging in -
scheduled service to or from points in the United States; and
(4) vessels of Nicaraguan registry from entering iﬁto United
States ports.

I am enclosing a copy of the Executive Order that I have
issued today making this declaration’™and exercising these
authorities.

1. I have aUthori%ed_these steps in response to the emergency
situation created by the Nicaraguan Government's aggressive
activities in Central America. Nicaragua's continuing'efforts
to subvert its neighbors, its rapid énd destabilizing military
Buildup, its close military and security ties to Cuba and the
Soviet Union and its imposition of Communist totalitarian
internal rule have been described fully in the past several
weeks. The current visit by Nicaraguan President Ortega to
Moscow underscores this disturbing trend. Thé recent rejection

by Nicaragua of my peace initiative, viewed in the light of the



constantly rising pressure that Nicaragua's military buildup
places on the democratic nations of the region, makes clear the
urgent threat that Nicaragua's activities represent to the
security of the‘regjon and, therefore, to the security and
foreign policy of tgk United States. The activities of
Nicaragua, supportedéby:the Soviet Union and its allies, are
incompatible with normal commercial relations..
2. In taking these steps, I note that during this month's
debate on U.S. policy tc;ard Nicaragua, many Members of a
Congress, both supporters and opponents of my proposals, called\
for the early application of economic sanctions.
3. I have long made clear that changes in Sandinista behavio;
nust occur if peace is to be achieved in Central America. At
this time, I again call on the Government of Nicaragua:
o to halt its export of armed insurrecton, terrorism and
subversibn in neighboring countries;
o) to end its extensive military relationship with Cuba
and the Soviet Bloc and remove their military and
security personnel; .
o} to stop its massive arms buildup and help restore the
regional military balance; and
o to respect, in law and in practice, democratic

pluralism and observance of full political and human

rights in Nicaragua.
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4. ’U.S.‘applicétion of these sanctions should be seen by the
Govenment of Nicaragua, and by those who abet it, as
unmistakable evidence that we take seriously the obligation to
~protect our security interests and those of our friends. I ask
the Governmeqt‘of Nfgaragua to address seriously the concerhs
of its neighbors and;its own opposition and to honor its solemn
commitments to non-intefference, non-alignment, respect for
democracy, andApeace. Failure to do so will only diminish the

prospects for a peaceful settlement in Central America. -
.



DRAFT WHITE HOUSE ANNOUNCEMENT

Economic Sanctions Against Nicaragua

The President today ordered the imposition by the United

tates of economic sanctions against the Government of
Nicaragua under authority granted by the International
Emergency Economic Powers Act and other authorities. The
sanctions include. a totai enbargo on trade with Nicaragua,
notification of U.S. lntqnt to terminate i1ts Treaty of
Friendship, Commerce and Navigation with Nicaragua, and the
suspension of service to the United States by the Nicaraguan
national airline and Nicaraguan flag vessels. A report on
these actions is being sent today to the Congress.

The President authorized these steps in response to the
emergency situation created by the Nicaraguan Government's
aggressive activities in Central America. Nicaragua's
continuing efforts to subvert its neighbors, its rapid andgd
destabilizing military buildup, its close military and security
ties to Cuba and the Soviet Union and its imposition of
Communist totalitarian internal rule has been described fully
in the past several weeks. The current visit by Nicaraguan
President Ortega to Moscow underscores this disturbing trend.
The recent- rejection by Nicaragua of the President's peace
initiative, viewed in the light of the constantly rising
pressure that Nlcaragua s mllltary buildiup places on the
democratic nations or the reygion, makes clear the urgent threat
that Nicaragua's activities represent to the security of the
region, and, therefore, to the security and foreign policy of
the United States. The activities of Nicaragua, supported by
the Soviet Union and its allies, are incompatible with normal
commerical relations.

During this month's debate on U.S. policy toward
Nicaragua, many Members of Congress, both supporters and
opponents of the Administration's proposals, called for the
early application of economic sanctions.

: The Administration has long made clear that changes in
Sandinista behavior must occur if peace is to be achieved 1in
Central America. In making this announcement, the President
again calls on the Government of Nicaragua: ‘

o] to halt to its export of armed insurrection,
terrorism and subversion in neighboring countries;

o to end its extensive military relationship with Cuba
and the Soviet Bloc and remove their military
personnel;

o to stop its massive arms buildup and help restore the
regional military balance; and



o

o to respect, in law and in practice, democratic
pluralism ana observance of full political ana human

rights in Nicaragua.

The Administration has urged the Government of Nicaragua
repeatedly to respect its 197Y% commitments to the OVAS and more
recently to the 1983 Contadora Document of Objectives, whose
terms closely parallel our own basic objectives. Heretofore
the Sandinistas have ignovred or rejected ali such appeals. 7The
American Embassy in Managﬂa renewed again today the Presiagent's
proposal for dialogue to the Government of Nicaragua and
reiterated his firm intention to pursue U.S. interests and
national objectives in Central America.

The President remains convinced that dialogue between the
Government of Nicaragua and the Nicaraguan opposition, as
called for py the unified opposition on Marcn 1 and in the
President's April 4 peace proposal, could make a major
contribution to resolution of conflict in the region. ‘“he
President continues to believe that direct pressure represents
the only effective means of moderating Nicaragquan behavior andg
to that end is prepared to use the means available to him. He
urges all members of the Congress to support future requests
for assistance to the HNicaraguan democratic resistance.

In the meantime, U.S. application of sanctions should pe
seen by the Government of Nicaragua, and by those who abet it,
as unmistakable evidence that we take sériously the obligation
to protect our security interests and those of our friends.

" The President calls again on the Government of Nicaragua to
address seriously the :concerns of its neighbors and its own
.opposition and to honor its solemn commitments to
non-interference, non-alignment, respect for democracy, and
peace. Failure to do so will only diminish the

prospects for a peaceful settlement in Central America.
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THE WHITE HOUSE

WASHINGTON

May 15, 1885

Dear Mr. Snow:

Thank you for your letter of May 4 to Counsel to the President
Fred F. Fielding. That letter requested certain documents

and information on the declaration of a national emergency
with respect to Nicaragua.

I am enclosing a copy of the Executive Order declaring a
national emergency with respect to Nicaragua, and imposing
economic sanctions on that country. Also enclosed are the
report to Congress on the declaration, and a statement by
the Principal Deputy Press Secretary explaining the action
taken. Finally, I have copied from the United States Ccode
Annotated the provisions of the statutes cited in the
Executive Order, including the International Emergency
Economic Powers Act and the National Emergencies Act. You
should contact the Department of State directly for the
information described in the penultimate sentence of your
letter. '

Sincerely,

Johrn G. Roberts
Associate Counsel to the President

Mr. Dan Snow

Bass Research Internationasl
P.C. Box h4gl

Kingwood, TX 77325
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Bass Research International

713/ 358-2262 / P. 0. BOX 5481, KINGWOOD, TEXAS 77325

Mr. Fred Fielding
Council to the President
White House

Washington, D.C.

Dear Mr. Fielding:

I respectfully request that you send me a copy of the report regarding
the National emergency with Nicaragua. If possible, please include
a copy of the Presidents consultation with Congress (transcript).

If it is not to much trouble please forward to me a copy of the IEEPA
or whatever regulation the President is using regarding peanalties,
etc.

If possible, would you please have someone at the White House send
me a copy of the State Departments statement regarding Americans
desiring to do business in Central America to do it thru foreign
subsidaries of U.S. Companies {transcript).

Thank you for your assistance on this matter.

SlnCDrelv

)

/{f «j/ /f/’é”’ [
Dan Snow



