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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 2050) 

.Tuly 6, 1984 

MEMORANDUM TO: Jack svahn 

FROM: 

SUBJECT: 

Nancy Risque 
Jim Ciconni 
Ken Cribb 

Mike Horowitz 11 ~ 
Impact of H.R. 5490, "The Civil Rights Act of 
1984" on Coverage of Grocery Stores 

As you know, the House Committee reports on the bill failed to 
directly address whether grocery stores which accept food stamps 
are thereby converted into "recipients." In my view, that 
silence implicitly but clearly established such coverage. 

I have come across the following colloquy at page H 7038 
(continuation of House Proceedings of June 26, published in the 
Congressional Record for June 27) re H.R. 5490: 

Mr. BARTLETT. • •• What effect does H.R. 5490 have on a 
supermarket which accepts food stamps in exchange for goods? 

Mr. SIMON. The food stamp example must be treated 
differently [from purchases made with Social Security 
payments}. Given the factors identified by Justice White, a 
supermarket which accepts food stamps is covered: that is, 
the market has knowledge of and control over whether it 
accepts food stamps. It must apply to participate in the 
Food Stamp Program, and it must meet certain requirements. 

Mr. BARTLETT. If the gentleman would yield further, would 
H.R. 5490 create new problems for the small neighborhood 
grocery store that is not so accessible to the handicapped? 

Mr. SIMON. In almost all cases the answer is "no". For 
example, if a business has less than 15 employees, the 
regulations governing section 504 provide an exemption from 
structural modification. Moreover, these regulations 
include a broadlf constructed concept of ~ro9ram 
accessibility which would permit home deliveries as well 
other alternative means to assist shopping by a handicapped 
individual ••• 



Brad Reynolds at his "worst" was never so unreasonable as to 
suggest that H.R. 5490, if passed, might result in grocery stores 
being required to to provide free home delivert to ant persons 
identifyint themselves as handicapped if theyandleood stamps. 
The cost o free "home deliveries as well as other alternative 
means to assist shopping by a handicapped individual" would 
likely be staggering for covered groceries. (It should also be 
noted that Simon may have misunderstood existing 504 regulations 
(attached} which exempt covered entities employing fewer than 15 
people lnl~ with regard to the need to undertake "significant 
alterat on [of] existing facilities." As free home deliveries 
require no alterations of physical plants, all groceries could 
thereby be covered by the free delivery reqUirement.) 



§ 15b.16 

{('} Nothlnr. In t.hl;, f.('ctlon ih11ll pro­
hibit a rrrlpknt for conditioning an 
offf't of f'mploymcnt on the results of 
a mrdlcal examination conducted 
prior to tht employee's entrance on 
duty; Provided, That U > a11 entering 
employees are S';.JbJected to &uch an ex· 
amlnaUon regardless of handicap: and 
<2> the result.a of such an examination 
are used only In accordance wlth the 
requirements of this part. 

<d> Information obtained In accord· 
ance with this section as to the medl· 
cal condition or history of the appli­
cant shall be collected and maintained 
on separate forms that shall be ac­
corded the same confidentlaUty as 
medical records except that: 

<1 > Supervisors and managers may 
be Informed regarding restrictions on 
the work or duties of handicapped per· 
sons and regarding necessary accom­
modations; 

<2> First aid and safety personnel 
may be informed. where appropriate, 
if the condition might require emer­
gency treatment: and 

<3> Governement officials investigat­
ing compliance with the Act shall be 
provided relevant information upon 
request. 

Subpart C-Progrom Accessibility 

I 15b.16 Applicability. 
This subpart applies to all programs 

and .activities that receive or benefit 
from Federal financial assistance pro­
vided by the Department of Agricul­
ture after the effective da.te of this 
part. 

§ 15b.17 Discrimination prohibited. 
No qualified handicapped person 

shall, , because a recipient's factutles 
a.re inaccessible to or unusuable by 
handicapped persons, be denied the 
benefits of, be excluded from partlci· 
pation in, or otherwise be subjected to 
discrimination under any program or 
activity receiving assistance from this 
Department. 

§ 15b.18 Existing facilities. 

<a> Program accessibility. A reclpl· 
ent shall operate ea.ch assisted pro­
gram or activity so that the program 
or activity, when viewed in its entirety, 

'Jitle 7-Agriculture 

ls readily acc<·M:.lblc to and ui;nblf' by 
qualified handicapped persons. Thu 
paragraph does not necessarily reQulre 
a recipient to make ea.ch of 11.6 exlsUn1 
faclJIUea or every part of an existing 
facility accessible to and usable by 
qualified handicapped persons. 

<b> Method. A recipient may comply 
with the requirements of paragraph 
<a> of this aecUon through auch means 
u redesign of equipment, reassign­
ment of classes or other services to AC· 
cesslble bulldlnrs. assignment of aides 
to beneficiaries, home visits. dellven 
of services at alternate accessible sites, 
alteration of exiting facilities and con­
struction of new factllUes in conform· 
ance with the rt:qulrements of 
I 15b.19, or any other method that re­
sults in making Its program or activity 
accessible to qualified handicapped 
persons. A recipient ls not required to 
make structural changes in extsttni 
faclllties where other methods are ef­
fective In achieving compliance with 
paragraph <a> of this section. In choos­
ing among available methods for meet­
ing the requirement of paragraph <a> 
of this section, a recipient shall rtve 
priority to those methods that offer 
programs and activities to qualified 
handicapped persons in the most In· 
tergrated setting appropriate to obtain 
the full benefits of the program. 

<c> Small providera. If a rect:QJent 
with {ewer tha.n filteen emnlolees 

'finds, after consultation with a handi­p peqOn acekitif lfl Rh'.1£CS, 
at there no method of m J 

ara. p ao 

ose serv ces that are acces-
e a a __ en. 

ppe rs . 
AppHcatton for modt.ttcatton of 

requirement&. Recipients that deter­
mine after a self-evaluation conducted 
according to the requirements of 
f 15b.8<c>. that program accesslbllity 
can~ only be accomplished through 
substa.nUal modifications which would 
result In a fundamental alteration In 
the nature of the program, may apply 
to the Secretary for a modlflcatfon of 
the requirements of this section. 

296 



EXEC~TIJ~ OFFICE Of THE PRESIDENT 
OHICE OF MANAGEMENT AND BUDGET 

I 

DATE: ,_. -

OMBfORM38 

Rev.Aug 73 



THE WH!TE HOUSE 

WASH!NGlON 

May 8, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERT~~ 
SUBJECT: s. 2568: The "Civil Rig:hts Act of 1984 11 

Attached is a copy of the Horowitz memorandum on the Grove 
City legislation. The memorandum lists me as a recipient of 
a copy, but I only received it this morning in response to 
the request you asked me to make at the staff meeting. 

cc: Peter J. Rusthoven 



EXECUTIVE OF 
OFFICE OF MANAGEMENT ANO BUDGET 

WASHINGTON, D.C. 2n!!03 

May 4 1 1984 

MEMORANDUM FOR: Dave Stockman 
Joe Wright 

FROM: 

SUBJECT: 

M. B. Oglesby 
Chris DeMuth 

Mike Horowitz/1~ 
s. 2568: The •civil Rights Act of 1984" 

Dole has emphasized that •fi)t is not the intent of the 
sponsors [of s. 2568] to break new ground•. While this may not be 
the intent of Senator Dole (and of Boward Baker, among other 

s), the bill's impact if enacted is more accurately 
suggested by the sweep of its title: the •civil Rights Act of 
1984~. Although the statutory changes s. 2568 would effect appear 
on ir to be limited and technical, they would in fact 
substantially expand the reach of Title VI, Title IX, Section 504, 

the scrimination Act (the •referenced acts•) beyond that 
previously asserted by Federal agencies. Buttressed by the 
legislat history created to date, the bill if passed would 
1 ly eliminate the remaining distinctions between Federal and 
state, and Federal and private, concerns. 

Under the current terms of S. 2568, for example, every licensed 
attorney would be empowered to file suit to enforce the •effects 
testff regulations of agencies, challenging practices in everx 
aspect of every institution that receives ~ Federal assistance 
"directly ••• or through a person•; including State bar 
examinations and teacher competency tests, and perhaps even the 
employment practices of grocers handling food stamps. Moreover, 
each agency would be required to police all activities of its 
grant recipients (including recipient activities outside of the 
scope of its expertise), and a9ency officials could even be 
subject to personal liability suits for failing to apply the 
•effects standard• to that unlimited range of activities. As s. 
2568 has received no detailed attention to date, these and other 
major implications of the legislation have not been considered, or 
even suggested. They are detailed in the discussion below: 

1. Coverage. The anti-discrimination statutes affected by 
S. 2568 currently cover "any program or activity receiving Federal 
financial assistance". s. 2568 would amend these statutes to 
instead cover •any recipient of Federal financial assistance• (in 
Title IX, the term "education recipient" is substituted for the 
term "recipient•). The following are only some examples how this 



change in coverage would~operate for these statutes that have as 
their purpose the ordering of changes in the practices of Federal 
fund recipients, who are put at risk of losing those Federal 
funds: 

a. State and local ~overnments. Currently, if a Federal agency 
extends Federal assistance, e.g. to a State university system, its 
broadest claim would be that the entire university system is 
covered by these statutes. Under s. 2568, however, all State 
de~artments and agencies would be covered by any requirements 
which Federal agencies might impose under the referenced 
acts ( ling with age, sex, race, color, national origin, and 
handicap}. s. 2568 thus raises serious problems of Federalism by 
extending Federal mandates to State and local activities and 
agencies which receive no Federal funds whatever. The Act would 
also (for reasons explored more fully below) substantially 
increase the financial and paperwork burdens of compliance. 

b. fiEducation activities~ of non-educational institutions. 
Title IX currently covers any Meducation pr09ram or activity 
receiving Federal assistance•. s. 2568 would dramatically extend 
the reac of Title IX to educational benefits not supported by 
Federal assistance offered by non-educational institutions, 
those institutions rece1ve Federal assistance for any purpose. 
According to Senator Kennedy's floor statement, if a state prison, 
e.g., were to receive •federal funding to develop a better inmate 
classification system, and no other federal assistance, fits] 
education act ities and related benefits, such as classes and 
training programs, (would be] covered by Title IXR. In addition 
to •juvenile and adult prisons•, Kennedy also specifically 
mentioned "museums• and "hospitals not affiliated with a 
university•. Thus, for example, internship programs of 
non-university affiliated hospitals would be covered if they 
receive any Federal assistance. 

c. Non-education activities of universities. Finally, S. 2568 
woula extend the jurisoictional reach of enforcers of the 
referenced anti-discrimination acts, for the first time, to all 
activities and components of universities regardless of whether 
they receive Federal assistance. Universities that own real 
estate would, for example, be required to assure that all of their 
holdings comply with Federal architectural requirements on pain of 
expensive litigation and, indeed, for loss of any Federal funds 
construed as •supporting the noncompliance•. The employment 
practices of university presses and other businesses (e.g., Howard 
University's for-profit radio station) would be covered under 
Section 504 and, in some instances, Title IX and Title VI. DOEd's 
Office of Civil Rights might, for the first time, be able to 
assert coverage of semi-autonomous institutions such as the Hoover 
Institute at Stanford. 
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2. Erosion of existina limitations on fund terminations. By 
explicitly amending an broadening current language "pinpointing" 
the effect of fund terminations -- one of the key {although not 
the only} enforcement modes of the referenced acts --
s. 2568 also significantly enlarges the range of assistance which 
agencies may terminate. The bill would remove the current 
requirement that any termination of Federal financial assistance 
must be •1imited in its effect to the particular program, or part 
thereof• in which noncompliance has been found, replacing it with 
a fund cut-off reaching any •assistance which supports the 
noncompliance so found•. Although sponsors of the bill deny that 
this change enlarges the potential scope of fund termination, 
these denials are contradicted by the imprecision and potential 
breadth of the term ftsupportsft -- and by their own statements. 
Senator Kennedy, for example, emphasizes that ~nexus~ between the 
assistance and any discrimination found could be •oirect or 
indirect• (Congressional Record, April 2, 1984, p. 4587)1 and 
Senator Cranston has emphasized that the amendment would assure 
that the assistance at risk in any dispute between a recipient and 
an agency civil rights office would not be •pinpointed•: 

~This modification of the so-called 'pinpointing' language [is 
designed] to insure that the threat of fund termination remains 
a credible administrative tool and is not susceptible to so 
narrow an intereretation as to lose its force• (Ibid., p. 
4595). 

3. Consequences of removing current constraints. Withall, the 
most important aspect of the bill may relate to the effect of its 
changes on existing powers and processes under the referenced 
anti-discrimination acts. Currently, limitation of coverage to 
programs and activities receiving Federal assistance serves as a 
•regulatory breakpoint•, restricting burdens and liability to 
those programs and activities in which the Federal government has 
some financial interest; and by limiting review and investigatory 
authority over Federally assisted programs and activities to 
agencies with expertise in them. And the current •pinpoint 
provision•, by providing definite limits to the scope of any 
penalties which agencies might impose, has had a similar 
moderating effect. S. 2568 would remove these •breakpoints•, 
while at the same time retaining all current judicial 
interpretations and agency practices under the referenced acts. 
As a result, standards such as the •effects test• would become 
applicable to all of a recipient's programs and activities, not 
just those receIVing Federal funds. In the case of State 
recipients, for example, new bases would be provided for 
challenging the "adverse impacts• of standards established for 
teachers, attorneys, and other professionals. Changes of this 
magnitude have not been debated, much less understood, in the 
discussions that have thus far taken place with regard to S. 2568, 
and should not be permitted to take effect by default: 

-3-



a. Extended coverage of agenc~ regulations lrohibiting neutral 
rocedures tnat have "dis ro ortionate im ac s". ln GUard1ans 

Associat on, Inc. v. Civ 1 Service Commission of New York, the 
Supreme Court held (in 1983) that although Title VI itself 
prohibits only intentional discrimination, agency regulations 
implementing Title VI may nevertheless prohibit practices having a 
"disproportionate impact", regardless of their intent. DOEd's 
regulations in this regard are typical, stating that recipients 
may not: 

~ ••• directly or through contractural or other arrangements, 
utilize criteria or methods of administration which have the 
effect of subjecting individuals to discrimination because of 
their race, color, or nat origin, or have the effect of 
defeatinq or substantiall im a inq accomplishment of the 
ob ect1ves o the ro ram as res ect s 1n iv1 uals o a 
part1cu nat1ona or191n • 

sewhere, DOEd's regul ions prov th : 

weven though past discriminatory practices attributable to a 
reci ient ••• have been abandoned, the consequences of such 
practices may continue to impe e the full availability of a 
benefit. If the efforts ••• to provide information as to the 
availability of the program or activity, and the rights of 
beneficiaries ••• have failed to overcome these consequences, 
it will become necessary [for such] recipient to take 
additional steps to make the benefits fully available to racial 
and nationality groups previously subjected to discrimination. 
This action might take the form, for example, of special 
arrangements for ••• making selections which will insure that 
groups previously subjected to discrimination are adequately 
served". 

Currently, the scope of such mandates is limited to a recipient's 
federally funded programs and activities. The effect of extending 
them to all of a recipient's activities would be significant. Any 
assistance to a State or city government would, for example, apply 
such requirements to all of their licensing and professional 
certification procedures. As noted, bar exams, medical boards, 
teacher competency exams, and a host of similar standards alleged 
by advocacy groups to have •aiscriminatory effects• would now be 
covered by the existing regulations for the first time and would 
be subject to agency enforcement activities and private lawsuits. 
Practices other than tests would be affected. For example, New 
York City's Taxicab nMedallion System" (Walter Williams, among 
others, has argued) has a demonstrable waaverse impactw on 
minorities. 

-4-



b. Existing compliance burdens would be com~unded. Agency 
regulations aod paperwork requirements imposed under the statutes 
referenced by's. 2568 are currently onerous in many respects -- as 
witness the frequent references by university administrators and 
State and local officials to ~mandate millstones•, paperwork 
burdens, and duplicative enforement activities by Federal 
agencies. s. 2568, which would give all funding agencies 
authority -- indeed, the statutory responsibility -- to regulate 
all of the programs, activities, and subunits of entities to which 
they provide any assistance, will ,remove all existing boundaries 
of agency jurisdiction to conduct compliance reviews and complaint 
investigations. result, particularly for universities and 
Sta and governments which cally receive funding from 
many agencies and hence would to contend with multiple 
compliance reviews and reporting s, could be dramatic. 
Complainants could fi with several agencies -- or single out the 
civil riqhts offices most likely to be sympathetic to their 
claims. Moreover, the ~program and activityff language of current 
law would no longer contain the force effect of agency 
excesses. For example: 

DOEd has attempted to require New York City to reassign its 
teachers, in violation of applicable union contracts, to 
achieve firacial balance~ in the teaching staff of each school. 
Under s. 2568, DOEd would have the authority to apply similar 
requirements (and the rationale upon which they were based) 
to, e.g., New York City's police department, fire department, 
and municipal hospitals as well. 

State and local civil service commissions now largely subject 
only to OPM's oversight, if at all, under the above-referenced 
acts would become subject to the full range of •effects test• 
requirements currently set forth in the regulations of every 
Federal agency which provides any funds to the State or local 
government. 

Agency expertise in the operation of programs and activities they 
fund would no longer promote the avoidance of obviously 
inappropriate requirements: as noted, all agencies giving funds, 
e.9., to a State, would be responsible for all activities of its 
federally funded and unfunded components. Agency compliance 
officers would almost certainly be embroiled in "turf battlesfi 
concerning, e.g., who would conduct particular investigations and 
enforcement proceedings, and this could dramatically increase 
paperwork requirements and FTE levels. 
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c. Coverage of institutions which receive no direct Federal 
funds. The extension of coverage to all programs and activities 
of institutions receiving any •rederal financial assistance•, it 
cannot be overemphasized, would be based on the Supreme Court's 
Grove City definition of Pell grants to students as •rederal 
f 1nancial assistance" to the institutions they ·attend. Other 
Federal benefit programs, such as food stamps, work in a similar 
manner -- making, e.g., supermarkets that redeem food stamps 
potential ~recipients of Federal financial assistance• (S. 2568's 
definition of ~recipient• specifically includes entities ~to which 
Federal f ial assistance is extended (directly or throuah ••• 
a person)•). itectural requirements alone woul 
constitute a costly burden on 1 e chains and small grocers alike 
-- not to ment i of ency ftef fects test• regulations 
to their employment ities. (See Department of 
Agriculture ulat -4{a)(4).) Moreover, since 
s. 2568 would def • any •transferee of any 
[entity] to which assistance ls extended 
(directly or through another entity or a person)•, the definition 
of ftrecipient• might be limited only by the imagination of agency 
enforcers, given those vague terms in the bill. 

d. The exposure of recipients to private suits. Th a 
further consequence that requires empahsis and full public 
discussion. Federal law provides for the award (at the discretion 
of Federal courts) of •reasonable attorneys' fees• to prevailing 
plaintiffs in any private suit to enforce Title VI, Title IX, 
Section 504, and the Age Discrimination Act. This substantial 
incentive to file such suits is currently limited by the 
restriction of these statutes to programs and activities receiving 
Federal assistance. s. 2568 would thus open all of a recipients• 
activities to private suits over practices deemed to have 
•aiscriminatory effectsw, regardless of their intent. The 
substantial impact of this increased exposure regarding •services 
and benefits• -- enforceable by all private members of the bar, 
effectively designated as •private Attorneys General• under 
current law -- is readily apparent. 

e. Liabilit~ of agency officials. Finally, the changes that 
S. 2568 woul effect must be fully examined in light of the 
Supreme Court's recent action letting stand the Circuit Court 
opinion in National Black Police Association v. Velde, which 
significantly extended the potential personal 11ab1l1ty of 
officials for payment of money damages. As the Washington Post 
commented editorially on May 2: "Under the court of appeals 
approach, officials throughout the government who act with 
entirely proper purposes in distributing funds and enforcing the 
civil rights obligations of recipients can be faced with lengthy, 
burdensome proceedings and the threat of ruinous personal 
liability" (a copy of this editorial is attached). Effecting 
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s. 2568's substantial extension of coverage and dilution of 
existing •pinpoint• restrictions on fund termination in 
conjunction with this significant increase in the vulnerability of 
agency enforcement officials to in terrorem demands by ~dvocacy 
groups would have important implTCations for both the Federal 
Government and all Federal grantees which needs to fully defined 
and debated before being allowed to take effect. 

4. The absence a national prohibition against employment 
discrimination on the basis of handicap may be a coverage 
deficiency which should be corrected. Our broadest prohibition, 
Title VII, s not cover discrimination based on disability --
and not necessarily for the best of reasons. But undoubtedly the 
most s nificant reason Congress has not simply extended Title VII 
to cover discrimi ion based on di ility is that such a 
simplistic approach would benefit neither persons th 
disabilit nor ( ile race must never disqualify a 
person for any job, no one would ue that this is the case with 
regard to all di ilities and all ). The task is by no means 
undoable, however, and carefully considered legislation 
prohibiting employment discrimination based on disability would be 
clearly appropriate. s. 2568, however, would have the effect of 
turn this ress responsibility over to Federal agencies 
and the courts. In Consolidated Rail Corp v. Darrone (decided the 
same day as Grove City), the Supreme Court held that Section 504 
prohibits employment discrimination based on disability in all 
Federally assisted programs and activities, and a private right of 
action exists to enforce those rights. By eliminating the 
•program and activityM limitation, however, s. 2568 prohibits 
employment discrimination based on disability (in all operations 
of all recipients of Federal assistance) -- but with no 
legislative history to ~uide agencies and the courts in 
interpreting the prohibition. And the agencies involved would be 
agencies inexpert in employment discrimination -- not the EEOC, 
the agency specifically established by Congress to administer the 
national prohibitions against employment discrimination. And 
whereas Title VII, for example, is enforced in a manner that 
largely complements state and local prohibitions against covered 
discrimination (Title VII complaints are even referred to State 
and local agencies with equivalent jurisdiction for 
investigation), the same would not be true of the prohibition S. 
2568 would -- by default -- create. State and local government 
employment would predictably bear the brunt of the uncertainty 
over what is, and is not, employment discrimination based on 
handicap {e.g., the extent to which failure to expend resources on 
additional personnel -- such as •readers• for the blind employees 
-- or special equipment required to accommodate disabilities 
constitutes employment discrimination on the basis of handicap). 
Existing state laws would be effectively superseded as these 
matters are decided by Federal agencies and the courts. 

-7-



5. If passed in its current form, S. 2568 would clearly effect 
major changes in the relationships between the Federal government, 
State and local governments, and private institutions. The 
extensive coverage it would 9ive to these statutes, without 
modification of the broad sweep they have been given by agencies 
and the courts, would as noted largely eliminate the remaining 
distinction between public and private (and Federal and local) 
activities .. 

6. The simplest wax to avoid this result would be to tailor the 
le~islative remedl to the perceived lroblem created b~ the Grove 
City decision, wh ch is the applicat on of nondiscrimination 
reguirements to educational institutions. This can be 
accomplished by amending Title IX to proh discr nation based 
on race, color, national origin, , or h icap; and to specify 

assistance to an educational itution will result in 
coverage of all of its education programs -- and would, of course, 
be a true •repealm of the Grove City decision. This is an outcome 
the Administration might support, and could .surely live with -­
particularly if the jurisdictional reach of the Act went to 
educational activities of educational institutions not, as S. 2568 
does, to all of their non-educational investment and income 
producing functions as well. Such an outcome would of course be 
consistent with the announced •no new groundH character of 
s. 2568 .. 

1. If, however, the legislation cannot be limited •merely to 
education•, I believe it essential for Congress and the 
Administration, for the reasons cited above, to actively consider 
amendments that would secure the following basic principles: 

Coverage to be based on direct Federal assistance to an 
institutions (the legislation could make clear that it is not 
intended to eliminate Pell grants as a basis for coverage). 

For coverage purposes, State and local "recipients" to be 
defined as the specific public agencies receiving the 
assistance -- not the entire state or local government. 

Wildly overlapping agency jurisdiction to be precluded by 
centralizing enforcement activities in a single agency -- most 
logically the Department of Justice. 

The existing npinpoint provisionsft for fund termination in the 
statutes to be retained. If there is no intent to change the 
present scope of fund termination, there is no need to change 
the existing language. 
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Carefully calibrating prohibitions against employment 
discrimination based on disability. What the political syste~ 
has been unwilling to accomplish through direction end 
attentiveness should not be imposed on a large group of 
employers through legislative indirection and unguided agency 
regulations and court actions. 

Clearly establishing and defining the personal immunity of 
officials implementing the referenced anti-discrimination 
acts. 

s. 2 
discr 

are not subject to 
care and related 

ect!ve of the 
given to the idea 

such as that proposed by 
prohibiting such 

8. azer observed in his , Affirmative 
scriminat , most far reaching changes in the enforcement 

of our civil rights laws were and the N 
in tration -- were accompan by accusat 

xon as •roll back• civil rights enforcement. Glazer 
clear that readers the press during that era would have had 
great difficult understanding that intent standards were being 
replaced by quotas •effects tests•. A similar process is 
underway in regard to s. 2568 which would accomplish a virtual 
sea-change in the Federal role, but which is still understood as 
simply making •technical• changes restoring the status quo ante. 
Moreover, it must be clearly understood that the proposed 
restrictions of local and private options work both ways. Under 
s. 2568, the District of Columbia's quota requirements for 
participation in redevelopment projects and cable television would 
clearly be subject to challenge by the Department of Justice (and 
private litigants) under Title VI -- as would a host of other 
activities of States and localities which may be arguably defined 
as •reverse discrimination•. Likewise, Walter Williams and other 
libertarians would have a statutory basis for challenging local 
licensing requirements (such as the New York taxicab medallion 
system) in court -- and court ordered payment of legal fees by the 
municipalities could become as important a source of income to the 
growing number of conservative public interest law firms as it 
currently is to their liberal counterparts. Operation P.U.S.B., 
the Urban League, and other recipients would similarly become 
vulnerable to suits by private litigants who detected •reverse 
discrimination• in any of their activities. 
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9. The announced refusal of the bill's cosponsors {reflecting en 
agreement among advocacy groups) to consider .!!'!X.. amendments 
whatsoever should suffice to indicate th~t ~ore than •t~chnical 
changes• are at stake. We should not permit such far-reaching 
changes to occur by default. Rather, we need to insist that they 
be subjected to thorough examination and open debate. This is our 
minimal responsibility in dealing with a bill which in its current 
form is clearly in need of deba and amendment. The broad 
establishment of jurisdictional ne ll to suit, coupled 
with an equally broad jurisdictional 9 power to parties 
enabled and ired to sue -- no l islative standards 

ing outcomes -- merely courts and Federal 
bureaucra s Congress and State and local governments have 
the re ity to accomplish. 

10. Joint hearings on s. 2568, chaired Congressmen Perkins and 
Edwards, are scheduled to begin as early as next week. 
Administrat witnesses from Justice and 
~sked to testify on May 22. We thus a short t 
define an Administration position before the Bouse. 

reportedly in the early stages of termining 
t Ing of Senate bearings on the bill.J 

frame 
(Senator Batch 
nature and 

11. The process of establishing an nistration posit will 
require at a minimum a Cabinet Council meeting, and I strongly 
urge that the Cabinet Council on Legal Policy secretariat be 
immediately tasked with setting one up. 

Attachment 

cc: John Roberts 
Mike Ohlmann 
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' B •i1 £ J pubHc or private agency, institution or In an interView Michael J. Horowitz, . l l to xpan .......... '••tion" and itnv "subunit" of counsel to the director of the Office of I 
--- -.; Management and Budget, said: "This ' I R • h r these orpnizlltions that received Fed- bill is not some benign fix of the Grove 

! rg. ts'-'overage ~~~~~ ~~~1sn:!:·=i::~ 
S . D . whom Federal aid JS shifted. to understand that." 

tlrs a lSpute Supporters of the~ said it would in- ' SUpporters of the bill said it was not a 
, sure that the four civil rights statutes · radical change became various Fed-
1 bad the broad scope originally intended . era1 agencies bad applied similar rules 

I, by Congress. Besides Title IX, they are over the past decade 
Atl.miniBtration Divided nt1e VI of the Civil Rights Act of 1964, · 

which forbids discrimination on the A spokesman for Education Secre- ; 

onReversingAidRule ·~==;=~ ~T~BP<m~on~u~~!= 
the Rehabilitation Act of. um, which Department officials said they tended 
similarly forbids discrimination on the to support it because it would clarify 

By ROBERT PEAR basis of a physical or mental ~cap, ~~i1biston, assistant genera; 
Speolallo'IbeNewYorUlmes and the Age Discrimination Act of 1975, 

which fodrids discrimination because counsel of the Education Department, 
WASHINGTON, May 6 -The Rea- of age. said: "The bill takes care of any prob-

! gan Administration is divided over a Proponents of the bill said they be- lems we may have bad With the Grove 
f bill that would broaden the scope of . lieved both houses of Congress could City decision. It reflects the View of 
: l'.ederal laws prohibiting discri~- pass it this year because until now little previous administrations that the civil 
· tion on the basts of sex, race, national .opposition bas been expressed. It is be- rights laws were meant to confer very 
origin, age and handicap. fore committees in the Bouse and Sen- broad jurisdiction. Those of us who 

The bill would reverse a precedent ate. have been in the business of trying to 
set by the SUPreme Court in February This week, the Bouse Judiciary Com- enforce civil rights laws are ~Y 

' _.__ · d ·ded ed tionaJ mittee and the committee on Educa- pleased With the approach taken m the !' 
.... .,,., it eci an uca case. .,,_and bor-m bold · · -...-...... bill " 
1be Court ruled that only the specific wvu La ...... a JOUlt--.._, Poutical tists at the White 1 

.. · · .. ·vt ..... Fed- on the measure, but no one from the pragma 
program or acttVI~ rece1 • -"6 Reagan Administration is scheduled to House and strategists at Pre$ident . 

eral money was subJect to a Federal testify. In the Senate a subcommittee I Reagan's re-election committee said 
law prohibiting sex discrimination. of the Committee on Labor and Human ! l the Administration would offend 
The bill under consideration would for- . Resources will bold hearings later this 1 · women, blacks, · Hispanic Americans 
bid discrimination by any "recipient" · month. , and the elderly if it publicly opposed 
of Federal money. House Resolution Supports It l the bill. 

Officials a~ the Justice Department Last November, by a vote of 414 to 8, ; ' Supporters Write Baker 
and the ~~ of ~gement and the House of Representatives adopted a i In a letter to James A. Baker 3d, the 
Budget said m intervtews last week resolution expressing its sense that the 1 White Bouse chief of staff 26 Republi­
they opposed the bill as an unwar- law against sex discrimination should can members of congres; pressed for 
ranted expansion of Federal authori.ty. be_ interp~ b~dly, as it was by Administration support, saying, "We 
Civil rights officials at the Education pnor administrations. The House bill must not allow protection against dis­
Depa.rtment' said they supported it, as bas more than 75 co-sponsors. . crtmination to be a Democratic issue." 
did several moderate Republi~ on Senator Bob Dole, Republican of Among those signing the letter were 
the White House staff. Kansas, a sponsor of the bill, said: Senators Bob Paclrwood of Oregon and 

"The sole purpose of this legislation is Charles H. Percy of Illinois and Repre-
BW Has Bipartisan 5upport to restore the law to the broad coverage sentatives Claudine Schneider of 

The bill bas bipartisan SUPport in which marked its enforcement prior to j Rhode Island, Barber B. Conable Jr. of 
both houses of Congress and bas been Grove City.': I upstate New York and Bill Green of 
............ .....- by 61 senators including the ' But a Justice Department memoran-. Manhattan. 
"I""""':'~ ' dum analyzing the bill said it "would 
majonty leader, Howard H_. Baker Jr. constitute a major expansion of civil 
of Tennessee, and bis assistant, Ted 11 rights jurisdiction for the Federal Gov-
Stevens of Alaska, both Republicans. ' emment and for private litigants.'' 

Representative Julian C. Dixon, William Bradford Reynolds, the 
Democrat of California, chairman of Assistant Attorney General for civil 
the Congressional Black Caucus, said rights, said in an interview: "This bill 
the bill was "unquestionably the most bas~ portrayed as minor tinke~. 
important civil rights matter which a <l';'lck fix to overturn the Grove City 
will come before this session of Con- decision, but it represents a monumen­
gress,. tal, drastic change in the civil rights 

In its February ruling, the Court said · enforcement landscape. 
the law did not apply to other parts of Bell Is Undecided 
the school in the case, Grove City Col- "It rewrites four statutes to the point 
Jege in Pennsyl~a, beca~ those that the Federal Government would be 
programs did not directly receive Fed- involved in every facet of state and 
era1 aid. · local activity. Under this bill, if a Ma-

'llec:lplent' Defbdtloaat Issue ~.!. 1r=J' p:iy =to~ 
The bill would expand the scope of in a ramp to provide access to the 

the law that applied in this case, Title handicapped." · 
IX of the Education Amendments of On March 1, two days after the Su-
1972, and three other major civil rights preme Court decision, Mr. Reynolds 
statutes to forbid discrimination by said he bad DO "philosophical prob­
arecipient of Federal money. "Recipi- lem'.' With expanding the reach of Title 
ent .. would be defined broadly, to mean IX but he~ t_hen that he~ not 
any state or political ~vision, "any :;:.rsing a specific piece of legisla-
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THE WHITE HOUSE 

WASHINGTON 

March 1, 1984 

MEMORANDUM FOR RICHARD G. DARMAN 

FROM: LEE L. VERSTANDIG 

SUBJECT: Grove City Case and Comparable Worth 

The Grove City Case and Comparable Worth are two issues that 
may be brought up during the Women State Legislators Luncheon 
with the President. Attached are background papers and 
questions and answers on these issues. 

My office has prepared these in conjunction with John 
Roberts in the Counsel's Office and Nancy Risque in 
Legislative Affairs. 

cc: 0ohn Roberts 
Nancy Risque 
Margaret Tutwiler 
Mike Baroody 



Grove City College Decision 

o On February 28, 1984, the United States Supreme Court 
issued its opinion in Grove City College v. Bell. The 
case raised the question whether Federal grants to 
students constituted "Federal financial assistance" to 
colleges attended by those studente, thereby triggering 
the coverage of Title IX. Title IX prohibits 
discrimination on the basis of gender in programs 
receiving "Federal financial assistance." 

o The Justice Department argued that Federal grants to 
students did trigger the coverage of Title IX~ The 
Supreme Court agreed. The Supreme Court's acceptance of 
the Justice Department's position thus represents a major 
victory in the fight against sex discrimination, by 
establishing that Title IX coverage is triggered by 
student grants. 

o The case also raised the question of how broadly Title IX 
applied, once it was established that the statute was 
triggered by student grants. The Justice Department 
argued, and the Supreme Court agreed, that student grants 
triggered Title IX coverage of the student financial aid 
program, not the institution as a whole. This conclusion 
was compelled by the so-called "program specificity" 
requirement Congress wrote into Title IX when it drafted 
that statute and has been the view of the lower courts 
that had considered the issue. 

Attached are questions that may be raised by legislators who 
are upset about the Courts decision and recommended re­
sponses. 



Title IX -- Grove City 

Q. How can you say this Administration is committed to 
legal equity for women when you oppose the ERA and you 
pursue legal actions like Grove City that narrow the 
interpretation of anti-discrimination statutes? 

o This case is just not clearly understood and has 
been misportrayed. 

o Rather than narrowing the scope of __ enforcement in 
the Grove City case, we succeeded in broadening its 
reach. 

o If we hadn't won the case, we would not be able to 
extend enforcement at all to colleges like Grove 
City. 

NOTE: While Grove City is not accused of discrimination, 
it was beyond enforcement reach until Court ruling that 
student aid was federal aid to the institution. 

Q. But why did you argue for a more narrow interpretation 
of Title IX and won't that result in allowing institutions 
to discriminate in programs not receiving £ederal funds? 

o The.Court upheld decisions by lower courts which 
already said Title IX is "program speci£ic. 11 

o Under those interpretations of Title IX, we have 
made progress over the last few years to assure 
equal educational opportunity for women, and we'll 
continue to build on that progress after this 
decision. 

Q. Assistant Attorney General Brad Reynolds indicated 
yesterday that conceptually he had no problems with 
considering changes in the law. Will you support 
legislativ~ efforts along this line? 

o I've made it clear all along that my Administration 
will work to improve and enforce laws that unfairly 
discriminate against women. 

o I have and will continue to work with Congress in 
this area. 

3/2/84 



Comparable Worth Decision 

o On December 14, 1983, the United States District Court 
for the Western District of Washington (Tanner, J.) 
issued an opinion embracing the concept of "equal pay for 
work of comparable worth," ruling in favor of female 
employees who had filed a suit against the State of 
Washington. The State is appealil!g to the Ninth Circuit; 
the Department of Justice, which was not involved below, 
is considering whether to intervene. 

o The concept of "Equal pay for work of comparable worth" 
goes beyond "equal pay for equal work." "The 
Administration clearly supports "equal pay for equal 
work." The comparable worth.theory, however, contends 
that discrimination exists because workers in jobs held 
primarily by women are paid less than workers in jobs 
held primarily by men, even though -- supporters of the 
theory argue -- the jobs are somehow "worth" the same. 
"Equal pay for equal work" requires that female truck 
drivers be paid the same as male truck drivers. The 
comparable worth theory, however, would require that 
laundry workers -- mostly female -- be paid the same as 
truck drivers -- mostly male -- because their jobs are 
"worth" about the same. 

o Supporters of the theory note that women in the workforce 
still only earn about $0.60 for every dollar earned by 
men, and contend that this is the result of systematic 
depression of wages in jobs held primarily by women. 

o Opponents respond that the disparity in gross wage rates 
is not caused by discrimination but is due to the fact 
that women frequently leave the workforce for extended 
periods of time (primarily to have and raise children) , 
and the fact that seniority favors men simply because 
they have been in the workforce longer than most women. 
Opponents also contend that it is impossible to assess 
the "worth" of disparate jobs, and that for judges to 
attempt to do so -- and to dictate wage rates based on 
their evaluation -- would constitute a radical aeparture 
from the open market system of setting wage rates in a 
free economy. Further, those opposed to the comparable 
worth theory note that Congress considered and rejected 
the theory in ~he course of passing both the Equal Pay 
Act and Title VII. 

o The question of whether the United States should intervene 
in the case is currently being considered within the 
Justice Department. It would, accordingly, be inappropriate 
for the President to express any views at this time. 

Attached are possible questions and recommended responses on 
this issue. 



Comparable Worth 

Q. Why do you oppose "comparable worth?" 

o Comparable worth is a complex issue. It is being 
examined by the Justice Departrnen~. in light of Federal 
Judge Tanner's recent Washington State decision. 
Won't comment on this.case, which is pending before 
the courts. 

o Firmly committed to equal pay for equal work. 

o Those who are making a political issue out 'of this 
totally ignore my Administration's record in attacking 
the illegal and unconscionable barriers that have 
been erected against the employment of women. We're 
doing things here that get results -- results that 
will give women access to jobs, trades ·and professions 
they have been excluded from far too long. 

o We are winning more equal pay cases than ever before. 
Last year we won the largest backpay award, ever, in 
behalf of women who were victims of pay discrimination. 

o Last year, the Justice Department qchieved a record­
breaking Title VII recovery against Fairfax County, 
Virginia, obtaining $2.75 million on behalf of 685 
women and blacks who were victims of discrimination. 

o My Administration will continue to aggressively 
pursue the abolition of unfair discrimination against 
women. We could use your help in making sure that 
people know what we're doing. 

3/2/84 



THE WHITE HOUSE 

WASHINGTON 

May 8, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERT~ 
SUBJECT: s. 2568: The "Civil Rights Act of 1984" 

Attached is a copy o·f the Horowitz memorandum on the Grove 
City legislation. The memorandum lists me as a recipient of 
a copy, but I only received it this morning in response ~.A LJ 
the request you asked me to make at the staff meeting. V',,C-P"v~ 

cc: Peter J. Rusthoven ~~ 
r;fu. ~· ~/ 

~ 11.~ A~ 
' ~ {~- . / 
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!-l'OTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in conneetion with this case. at the time the opi::ion i.s issued. 
The syllabus constitutes no part of the opinion of the Court bu~ ilas been pre­
pared by the Rej)Orter. of Decisions for the 

1
convenience of the reader. See 

'United States v. Detroit Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

GROVE CITY COLLEGE ET AL. v. BELL, SECRETARY 
OF EDUCATION, ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT 

No. 82-792. Argued November 29, 1983-Decided February 28, 1984 

Section 901(a) of Title IX of the Education Amendments of 1972 prohibits 
sex discrimination in "any education program or activity receiving Fed­
eral financial assistance," and § 902 provides that a recipient's compli­
ance with regulations of a federal agency awarding assistance may be se­
cured by termination of assistance "to the particular program, or part 
thereof, in which ... noncompliance has been ... found." Under the 
statute a federally assisted program must be identified before Title IX 
coverage is triggered. Petitioner Grove City College (College), a pri­
vate, coeducational, liberal arts college, accepts no direct federal assist­
ance, nor does it participate in the Regular Disbursement System <RDS) 
of the Department of Education (Department), whereby amounts for 
federal grants to students are advanced to the institution, which then it­
self selects eligible students and calculates and distributes the grants. 
However, the College enrolls students who receive direct federal Basic 
Educational Opportunity Grants (BEOG's) under the Department's Al­
ternative Disbursement System (ADS). The Department concluded 
that, under applicable regulations, the College was a "recipient" of"Fed­
eral financial assistance," and when the College refused to execute an 
Assurance of Compliance with Title IX's nondiscrimination provisions, 
as required by the regulations, the Department initiated administrative 
proceedings, which resulted in an order terminating assistance until the 
College executed an Assurance of Compliance and satisfied the Depart­
ment that it was in compliance with the regulations. The College and 
four of its students then filed suit in Federal District Court. which held 
that the students' BEOG's constituted "Federal financial assistance" to 
the College but that the Department could not terminate the students' 
aid because of the College's refusal to execute an Assurance of Compli-

I 
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ance. The Court of Appeals reversed, holding that the Department 
could terminate the students' BEOG's to force the College to execute an 
Assurance of Compliance. 

Held: 
1. Title IX coverage is triggered because some of the College's stu­

dents receive BEOG's to pay for their education. In view of the struc­
ture of the Education Amendments of 1972, the clear statutory lan­
guage, the legislative history (including postenactment history) sho\\ing 
Congress' awareness that the student assistant programs established by 
the Amendments significantly aided colleges and universities, and the 
longstanding administrative construction of the phrase "receiving Fed­
eral financial assistance" as including assistance to a student who uses it 
at a particular institution, Title IX coverage is not foreclosed merely be­
cause federal funds are granted to the students rather than to the Col­
lege's educational programs. Pp. 6-13. 

2. However, the receipt of BEOG's by some of the College's students 
does not trigger institutionwide coverage under Title IX. In purpose 
and effect, BEOG's represent financial assistance to the College's own 
financial aid program, and it is that program that may properly be regu­
lated under Title IX's nondiscrimination provision. Under the program­
specific limitations of§ § 901 and 902, the College's choice of participating 
in the ADS rather than the RDS mechanism for administering the BEOG 
program neither expands nor contracts the breadth of the ''program or 
activity receiving Federal financial assistance." The fact that federal 
funds eventually reach the College's general operating budget cannot 
subject it to institutionwide coverage. Pp. 14-16. 

3. A refusal to execute a proper program-specific Assurance of Com­
pliance warrants the Department's termination of federal assistance to 
the student financial aid program. The College's contention that termi­
nation must be preceded by a finding of actual discrimination is not sup­
ported by§ 902's language. Pp. 17-19. 

4. Requiring the College to comply with Title IX's prohibition of dis· 
crimination as a condition for its continued eligibility to participate in the 
BEOG program infringes no First Amendment rights of the College or 
its students. P. 19. 

687 F. 2d 684, affirmed. 

WHITE, J., delivered the opinion of the Court, in which BURGER, C. J., 
and BLACKMt:'N, POWELL, REHNQUIST, and O'CONNOR, JJ., joined, and in 
all but Part III of which BRENNAN' MARSHALL, and STEVENS, JJ.' joined. 
POWELL, J., filed a concurring opinion, in which BURGER, C. J., and 
O'CONNOR, J., joined. STEVENS, J., filed an opinion concurring in part 
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and concurring in the result. BRENNAN, J., filed an opinion conCUITing in 
part and dissenting in part, in which MARsHALL, J., joined. 



NOTICE: This opinion is subject to formal revision before publication in the 
prelim.inar.· print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions. Supreme Court of the United States, Wash­
ington, D. C. 20543, of any typographical or other formal el"?'Ors. in order 
that corrections may be made before' the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 82-792 

GROVE CITY COLLEGE, INDIVIDUALLY AJID ON BEHALF 
OF ITS STUDENTS, ET AL., PETITIONERS v. TERREL 

H. BELL, SECRETARY OF EDUCATION, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE THIRD CIRCUIT 

[February 28, 1984] 

JUSTICE WHITE delivered the opinion of the Court. 
Section 901(a) of Title IX of the Education Amendments of · 

1972, Pub. L. 92-318, 86 Stat. 373, 20 U. S. C. § 168l(a), pro­
hibits sex discrimination in "any education program or activ­
ity receiving Federal financial assistance," 1 and § 902 directs 
agencies awarding most types of assistance to promulgate 
regulations to ensure that recipients adhere to that prohi­
bition. Compliance vrith departmental regulations may be 
secured by termination of assistance "to the particular pro­
gram, or part thereof, in which ... noncompliance has been 
... found" or by "any other means authorized by law." 
§902, 20 u. s. c. § 1682.2 

1 Section 90l(a), 20 U. S. C. § 1681(a), provides, in pertinent part: 
"No person in the United States shall, on the basis of sex, be excluded 

from participation in, be denied the benefits of, or be subjected to dis­
crimination under any education program or activity receiving Federal fi­
nancial assistance . . . . " 
Nine statutory exemptions, none of which is relevant to the disposition of 
this case, follow. See §§ 90l(a)(l}-(9). 20 U. S. C. §§ 168l(a)(l)-(9). 

z Section 902, 20 U. S. C. § 1682, provides: 
"Each Federal department and agency which is empowered to extend 

Federal financial assistance to any education program or activity, by way 
of grant, loan, or contract other than a contract of insurance or guaranty, is 
authorized and directed to effectuate the provisions of section [901] with re­
spect to such program or acth·ity by issumg rules, regulations, or orders of 
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This case presents several questions concerning the scope 
and operation of these provisions and the regulations estab­
lished by the Department of Education. We must decide, 
first, whether Title IX applies at all to Grove City College, 
which accepts no direct assistance but enrolls students who 
receive federal grants that must be used for educational pur­
poses. If so, we must identify the "education program or ac­
tivity" at Grove City that is "receiving Federal financial as­
sistance" and determine whether federal assistance to that 
program may be terminated solely because the College vio­
lates the Department's regulations by refusing to execute an 
Assurance of Compliance with Title IX. Finally, we must 
consider whether the application of Title IX to Grove City in­
fringes the First Amendment rights of the College or its 
students. 

-
general applicability which shall be consistent with achievement of the ob-
jectives of the statute authorizing the financial assistance in connection 
with which the action is taken. No such rule, regulation, or order shall 
become effective unless and until approved by the President. Compliance 
with any requirement adopted pursuant to this section may be effected (1) 
by the termination of or refusal to grant or to continue assistance under 
such program or activity to any recipient as to whom there has been an 
express finding on the record, after opportunity for hearing, of a failure to 
comply with such requirement, but such termination or refusal shall be lim­
ited to the particular political entity, or part thereof, or other recipient, as 
to whom such a finding has been made, and shall be limited in its effect to 
the particular program, or part thereof, in which such noncompliance has 
been so found, or (2) by any other means authorized by law: Prorided, how­
ever, That no such action shall be taken until the department or agency 
concerned has ad"w"ised the appropriate person or persons of the failure to 
comply with the requirement and has determined that compliance cannot 
be secured by voluntary means. In the case of any action tenninating, or 
refusing to grant or continue, assistance because of failure to comply with a 
requirement imposed pursuant to this section, the head of the Federal de­
partment or agency shall file with the committees of the House and Senate 
having legislative jurisdiction over the program or activity involved a full 
v.-ritten report of the circumstances and the grounds for such action. No 
such action shall become effective until thirty days have elapsed after the 
filing of such report." (emphasis in original). 
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I 
Petitioner Grove City College is a private, coeducational, 

liberal arts college that has sought to preserve its institu­
tional autonomy by consistently refusing state and federal fi­
nancial assistance. Grove City's desire to avoid federal 
oversight has led it to decline to participate, not only in direct 
institutional aid programs, but also in federal student assist­
ance programs under which the College would be required to 

. assess students' eligibility and to determine the amounts of 
loans, work-study funds, or grants they should receive.3 

Grove City has, however, enrolled a large number of stu­
dents who receive Basic Educational Opportunity Grants 
(BEOGs), 20 U. S. C. § 1070a, under the Department of Edu­
cation's 4 Alternate Disbursement System (ADS). 5 

The Department concluded that Grove City was a "recipi­
ent" of "Federal financial assistance" as those terms are de­
fined in the regulations implementing Title IX, 34 CFR 

1 See, e.g., 20 U. S. C. §§ 1071 et seq.; 34 CFR pt. 674 (1982) (National 
Direct Student Loans); 42 U. S. C. §§ 2751 et seq.; 34 CFR pt. 675 (1982) 
(College Work Study Program); 20 U. S. C. § 1070b; 34 CFR pt. 676 (1982} 
(Supplemental Educational Opportunity Grants). 
~The Department of Health, Education, and Welfare's functions with re­

spect to BEOGs were transferred to the Department of Education by 
§ 30l(a)(3) of the Department of Education Organization Act, Pub. L. 
96-88, 93 Stat. 678, 20 U. S. C. § 3441(a)(3). We will refer to both HEW 
and DOE as "the Department." 
~The Secretary, in his discretion, has established two procedures for 

computing and disbursing BEOGs. Under the Regular Disbursement 
System (RDS), the Secretary estimates the amount that an institution will 
need for grants and advances that sum to the institution, which itself se­
lects eligible students, calculates awards, and distributes the grants by 
either crediting students' accounts or issuing checks. · 34 · CFR 
§§ 690. 71-.85 (1982). Most institutions whose students receive BEOGs 
participate in the RDS, but the ADS is an option made available by the 
Secretary to schools that wish to minimize their involvement in the admin­
istration of the BEOG program. Institutions participating in the program 
through the ADS must make appropriate certifications to the Secretary, 
but the Secretary calculates awards and makes disbursements directly to 
eligible students. 34 CFR §§ 690.91-.96 (1982). 
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§§ 106.2(g)(l), (h) (1982),? and, in July 1977, it requested that 
the College execute the Assurance of Compliance required by 
34CFR§106.4 (1982). If Grove City had signed the Assur­
ance, it would have agreed to 

"[c]omply, to the extent applicable to it, with Title IX 
... and all applicable requirements imposed by or pur­
suant to the Department's regulation ... to the end that 
... no person shall, on the basis of sex, be ... subjected 
to discrimination under any education program or activ­
ity for which [it] receives or benefits from Federal finan­
cial assistance from the Department." App. to Pet. for 
Cert. 126-127.' 

When Grove City persisted in refusing to execute an Assur­
ance, the Department initiated proceedings to declare the 

'The Title IX regulations were reeodified in 1980, without substantive 
change, at 34 CFR pt. 106 in connection with the establishment·of the De­
partment of Education. 45 Fed. Reg. 30802, 30962-30963 (1980). All ref­
erences herein are to the currently effective regulations. 

"Federal financial assistance" is defined in 34 CFR § 106.2(g)(l) (1982) to 
include: 
"A grant or loan of Federal financial assistance, including funds made avail­
able for: 

(ii) Scholarships, loans, grants, wages or other funds extended to any 
entity for payment to or on behalf of students admitted to that entity, or 
extended directly to such students for payment to that entity." 

A "recipient" is defined in 34 CFR § 106.2(h) (1982) to include: 
"(A)ny public or private agency, institution, or organization, or other en­
tity, or any person, to whom Federal financial assistance is extended di­
rectly or indirectly or through another recipient, and which operates an 
education program or activity which receives or benefits from such assist-· -
ance .... " 
See also 34 CFR §§ 106.11, 106.3l(a) (1982). 

1 The Assurance of Compliance form currently in use differs somewhat 
from the version quoted in the text. See Brief for Federal Respondents in 
Hillsdale College v. Department of Education, 0. T. 1982, No. 1538, p. 
la-2a. The substance, however, is the same in that it refers to "education 
programs and activities receiving Federal financial assistance.,. 
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College and its students ineligible to receive BEOGs. 8 The 
Administrative Law Judge held that the federal financial as­
sistance received by Grove City obligated it to execute an As­
surance of Compliance and entered an order terminating as­
sistance until Grove City "corrects its noncompliance with 
Title IX and satisfies the Department that it is in compliance" 
with the applicable regulations. App. to Pet. for Cert. 97. 

Grove City and four of its students then commenced this 
action in the District Court for the Western District of Penn­
sylvania, which concluded that the students' BEOGs consti­
tuted "Federal financial assistance" to Grove City but held, 
on several grounds, that the Department could not terntinate 
the students' aid because of the College's refusal to execute 
an Assurance of Compliance. Grove City College v. Harris, 
500 F. Supp. 253 (1980). 9 The Court of Appeals reversed. 
687 F. 2d 684 (CA3 1982). It first examined the language 
and legislative history of Title IX and held that indirect, as 
well as direct, aid triggered coverage under § 901(a) and that 
institutions whose students financed their educations with 
BEOGs were recipients of federal financial assistance within 
the meaning of Title IX. Although it recognized that Title 
IX's provisions are program-specific, the court likened the 

8 The Department also sought to terminate Guaranteed Student Loans 
(GSLs), 20 U. S. C. § 1071, received by Grove City's students. 

'The District Court held, first, that GSLs were "contract[s] of insurance 
or guaranty" that could not be terminated under § 902 of Title IX. The 
Department did not challenge this conclusion on appeal, and we express no 
view on this aspect of the District Court's reasoning. The court also con­
cluded that Grove City could not be required to execute an Assurance of 
Compliance because Subpart E of the Title IX regulations, which prohibits 
discrimination in employment, was invalid. As the Court of Appeals rec- · · 
ogn:ized, we have since upheld the validity of Subpart E. North H a.ven 
Boa.rd of Education v. Bell, 456 U. S. 512 (1982). The District Court 
held, in the alternative, that § 902 permitted termination only upon an ac­
tual finding of sex discrimination and that Grove City's refusal to execute 
an Assurance could not justify a termination of assistance. Finally, the 
court reasoned that affected students were entitled to hearings before 
their aid could be discontinued. 



82-792-0PINION 

6 GROVE CITY COLLEGE v. BELL 

assistance flowing to Grove City through its students to 
nonearmarked aid, and, with one judge dissenting, declared 
that "[w]here the federal government furnishes indirect or 
non-earmarked aid to an institution, it is apparent to us that 
the institution itself must be the 'program.'" 687 F. 2d, at 
700. 1° Finally, the Court of Appeals concluded that the De­
partment could condition financial aid upon the execution of 
an Assurance of Compliance and that the Department had 
acted properly in terminating federal financial assistance to 
the students and Grove City despite the lack of evidence of 
actual discrimination. 

We granted certiorari, 459 U. S. - (1983), and we now 
affirm the Court of Appeals' judgment that the Department 
could terminate BEOGs received by Grove City's students to 
force the College to execute an Assurance of Compliance. 

II 
In defending its refusal to execute the Assurance of Com­

pliance required by the Department's regulations, Grove 
City first contends that neither it nor any "education pro­
gram or activity'' of the College receives any federal financial 
assistance within the meaning of Title IX by virtue of the fact 

10 In reaching this conclusion, the Court of Appeals accepted the position 
argued by respondents. As respondents acknowledged in the oral argu­
ment before this Court, the Department's position has not been a model of 
clarity. Tr. of Oral. Arg. 33-35. The Department initially took the posi­
tion that the receipt of student financial aid would trigger institution-'lf'lide 
coverage under Title IX and construed its regu.lations to that affect. It 
pressed that position in the lower courts. In their brief in opposition to 
the petition for certiorari, respondents did not defend this aspect of the 
Court of Appeals' opinion, but argued instead that the question need not be 
resolved to decide this case. In their brief on the merits and in the oral 
argument, however, respondents conceded that the Court of Appeals erred 
in holding that Grove City itself constituted the ''program or activity" sub­
ject to regulation under Title IX. The Department's regulations, it was 
represented, may be construed in a progr.un-specific manner and hence are 
not inconsistent with the statute. This concession, of course, is not bind­
ing on us and does not foreclose our review of the judgment below. 
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that some of its students receive BEOGs and use them to pay 
for their education. We disagree. 

Grove City provides a well-rounded liberal arts education 
and a variety of educational programs and student services. 
The question is whether any of those programs or activities 
"receiv[es] Federal financial assistance" within the meaning 
of Title IX when students finance their education \Vith 
BEOGs. The structure of the Education Amendments of 
1972, in which Congress both created the BEOG program 
and imposed Title IX's nondiscrimination requirement, 
strongly suggests an affirmative conclusion. BEOGs were 
aptly characterized as a "centerpiece of the bill," 118 Cong. 
Rec. 20297 (1972) (Rep. Pucinski), and Title IX ''relate[d] di­
rectly to [its] central purpose." 117 Cong. Rec. 30412 (1971) 
(Sen. Bayh). In view of this connection and Congress' ex­
press recognition of discrimination in the administration of 
student financial aid programs, 11 it would indeed be anoma­
lous to discover that one of the primary components of Con­
gress' comprehensive "package of federal aid," id., at 2007 
(Sen. Pell), was not intended to trigger coverage under Title 
IX. 

It is not surprising to find, therefore, that the language of 
§ 901(a) contains no hint that Congress perceived a substan­
tive difference between direct institutional assistance and aid 
received by a school through its students. The linchpin of 
Grove City's argument that none of its programs receives 
any federal assistance is a perceived distinction between di­
rect and indirect aid, a distinction that finds no support in the 
text of§ 901(a). 12 Nothing in§ 901(a) suggests that Congress 

11 See, e.g., Discrimination Against Women: Hearings on Seetion 805 of 
H. R. 16098 Before the Special Subcomm. on Education of the House 
Comm. on Education and Labor, 9lst Cong., 2d Sess. 235 (1970) (Rep. 
May); id., at 433 (Rep. Mink); id., at 739 (Rep. Griffiths); 118 Cong. Rec. 
3935-3940, 5803-5809 (1972) (Sen. Bayh). 

11 Grove City itself recognizes the problematic nature of the distinction it 
advances. Although its interpretation of § 90l(a) logically would exclude 
from coverage under Title IX local school districts that receive federal 
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elevated form over substance by making the application of 
the nondiscrimination principle dependent on the manner in 
which a program or activity receives federal assistance. 
There is no basis in the statute for the view that only institu­
tions that themselves apply for federal aid or receive checks 
directly from the federal government are subject to regula­
tion. Cf. Bob Jones University v. Johnson, 396 F. Supp. 
597, 601-604 (SC 1974), aff'd, 529 F. 2d 514 (CA4 1975). As 
.the Court of Appeals observed, "by its all inclusive terminol­
ogy[§ 901(a)) appears to encompass all forms of federal aid to 
education, direct or indirect." 687 F. 2d, at 691 (emphasis in 
original). We have recognized the need to "'accord [Title 
IX] a sweep as broad as its language,'" North Haven Board 
of Education v. Bell, 456 U. S. 512, 521 (1982) (quoting 
United States v. Price, 383 U. S. 787, 801 (1966)), and we are 
reluctant to read into § 90l(a) a limitation not apparent on its 
face. 

Our reluctance grows when we pause to consider the avail­
able evidence of Congress' intent. The economic effect of di­
rect and indirect assistance often is indistinguishable, see 
Mueller v. Allen, 463 U. S. --, - (1983); id., at -
(MARSHALL, J., dissenting); Committee for Public Educa­
tion v. Nyquist, 413 U. S. 756, 783 (1973); Norwood v. Harri­
son, 413 U. S. 455, 463-465 (1973), and the BEOG program 
was structured to ensure that it effectively supplements the 
College's own financial aid program. 13 Con~ess undoubt-

funds through state educational agencies, see, e. g., 20 U. S. C. §§ 3801 et 
seq., Grove City wisely does not attempt to defend this result. In fact, the 
College concedes that "(b Jecause federal assistance is often passed through 
state agencies, this type of indirect assistance leads to Title IX jurisdiction- · 
over the education program or activity which ultimately receives the as­
sistance." Brief for Petitioners 17, n. 17 (emphasis in original). Grove 
City has proposed no principled basis for treating differently federal assist­
ance received through students and federal aid that is disbursed by a state 
agency. 

13 Grove City's students receive BEOGs to pay for the education they re­
ceive at the College. Their eligibility for assistance is conditioned upon 



82-792-0PINION 

GROVE CITY COLLEGE v. BELL 9 

edly comprehended this reality in enacting the Education 
Amendments of 1972. The legislative history of the amend­
ments is replete with statements evincing Congress' aware-­
ness that the student assistance programs established by the 
amendments would significantly aid colleges and universi­
ties. 14 In fact, one of the stated purposes of the student aid 
provisions was to "provid[e] assistance to institutions of 
higher education." Pub. L. 92-318, § lOOl(c)(l), 86 Stat. 
381, 20 U. S. C. § 1070(a)(5). 

Congress' awareness of the purpose and effect of its stu­
dent aid programs also is reflected in the sparse legislative 

continued enrollment at Grove City and on satisfactory progress in their 
studies. 20 U. S. C. §§ 109l(a)(l), (3). Their grants are based on the 
"cost of attendance" at Grove City, 20 U. S. C. § 1070a(a)(2)(B)(i), which 
includes the College's tuition and fees, room and board, and a limited 
amount for books, supplies, and miscellaneous expenses. · 34 CFR § 690.51 
(1982). The amount that students and their families can reasonably be 
expected to contribute is subtracted from the maximum BEOG to ensure 
that the assistance is used solely for educational expenses, 20 U. S. C. 
§ 1070(a)(2)(A)(i), and students are required to file affidavits stating that 
their awards will be ''used solely for expenses related to attendance" at 
Grove City. 20 U. S. C. § 109l(a)(5); see 34 CFR §§ 690.79, 690.94(a)(2) 
(1982). 

Grove City's attempt to analogize BEOGs to food stamps, Social Secu­
rity benefits, welfare payments, and other forms of general-purpose gov­
ernmental assistance to low-income families is unavailing. First, there is 
no evidence that Congress intended the receipt of federal money in this 
manner to trigger coverage under Title IX. Second, these general assist­
ance programs, unlike student aid programs, were not designed to assist 
colleges and universities. Third, educational institutions have no control 
over, and indeed perhaps no knowledge of, whether they ultimately re­
ceive federal funds made available to individuals under general assistance 
programs, but they remain free to opt out of federal student assistance prO:. · 
grams. Fourth, individuals' eligibility for general assistance is not tied to 
attendance at an educational institution. 

1
• See, e. g., H. R. Rep. No. 554, 92d Cong., 1st Sess. 244 (1972) {Supple­

mental Views); 117 Cong. Rec. 2007 (1971) (Sen. Pell); id., at 3i778, 37782 
(Rep. Quie); id., at 39256 (Rep. Steiger); 118 Cong. 20295 (1972} (Rep. 
Reid); id., at 20297 (Rep. Pucinski); id., at 20312 (statement of Isaac 
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history of Title IX itself. Title IX was patterned after Title 
VI of the Civil Rights Act of 1964, Pub. L. 88-352, 78 Stat. 
252, 42 U. S. C. §§2000d et seq. (1976 and Supp. V). Can­
non v. University of Chicago, 441 U.S. 677, 684-685 (1979); 

. 118 Cong. Rec. 5807 (1972) (Sen. Bayh). The drafters of 
Title VI envisioned that the receipt of student aid funds 
would trigger coverage, 10 and, since they approved identical 
language, we discern no reason to believe that the Congress­
men who voted for Title IX intended a different result. 

The few contemporaneous statements that attempted to 
give content to the phrase "receiving Federal financial assist­
ance," while admittedly somewhat ambiguous, are consistent 
v."ith Senator Bayh's declaration that Title IX authorizes the 
termination of "all aid that comes through the Department of 
Health, Education, and Welfare." 117 Cong. Rec. 30408 
(1971). 16 Such statements by individual legislators should 

K. Beckes); id., at 20315 (letter from Kingman Brewster, Jr.); id., at 20324 
(Rep. Mitchell). 

~see, e.g., H. R. Rep. No. 914, 88th Cong., 1st Sess. 104-105 (1963); 
110 Cong. Rec. 13388 (1964) (Sen. :McClellan). Appendix A to the initial 
Title VI regulations identified several programs making assistance avail­
able through payments to students among those to which the regulations 
applied, 29 Fed. Reg. 16298, 16304 (1964), as did the version in force when 
Title IX was enacted. 45 CFR pt. 80, app. A (1972). See Bob Jones Uni­
versity v. Johnson, 396 F. Supp. 597 (SC 1974), aff'd, 529 F. 2d 514 CCA4 
1975). The current list of programs covered by Title VI includes BEOGs 
and GSLs, 34 CFR pt. 100, app. A (1982), and Grove City's assumption 
that Congress would have excluded BEOGs from coverage under Title VI 
if the program had been operational in 1964 is baseless. 

"See 117 Cong. Rec. 30158-30159 (1971) (Sen. McGovern); id., at 39260 
(Rep. Erlenborn); 118 Cong. Rec. 5814 (1972) (Sen. Bentsen). Grove City 
relies heavily on a colloquy between Senators Bayh and Dominick: 

"Mr. Dominick: The Senator is talking about every program under 
HEW? 

"Mr. Bayh: Let me suggest that I would imagine that any person who 
was sitting at the head of [HEW), administering the program, would be 
reasonable and would use only such leverage as was necessary against the 
institution. 
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not be given controlling effect, but, at least in instances 
where they are consistent with the plain language of Title IX, 
Senator Bayh's remarks are "an authoritative guide to the 
statute's construction." North Haven Board of Education 
v. Bell, 456 U. S., at 527. The contemporaneous legislative 
history, in short, provides no basis for believing that Title 
IX's broad language is somehow inconsistent with Congress' 
underlying intent. See also 20 U. S. C. § 1094(a)(3). 

Persuasive evidence of Congress' intent concerning stu­
dent financial aid may also be gleaned from its subsequent 
treatment of Title IX. We have twice recognized the proba­
tive value of Title IX's unique postenactment history, North 
Haven Board of Education v. Bell, supra, at 535; Cannon v. 
University of Chicago, supra, at 687, n. 7, 702-703, and we 
do so once again. The Department's sex discrimination 
regulations made clear that "[s]cholarships, loans, [and] 
grants ... extended directly to . . . students for payment to" 
an institution constitute federal financial assistance to that 
entity. 40 Fed. Reg. 24137 (1975); seen. 6, supra. Under 
the statutory ''laying before" procedure of the General Edu­
cation Provisions Act, Pub. L. 93-380, 88 Stat. 567, as 
amended, 20 U. S. C. § 1232(d)(l), Congress was afforded an 
opportunity to invalidate aspects of the regulations it deemed 
inconsistent with Title IX. 11 The regulations were clear, and 

"It is unquestionable, in my judgment, that this would not be directed at 
specific assistance that was being received by individual students, but 
would be directed at the institution, and the Secretary would be expected 
to use good judgment as to how much leverage to apply, and where it could 
best be applied." 117 Cong. Rec. 30408 (1971). 

Grove City contends that Senator Bayh's statement demonstrates rufin­
tent to exclude student aid from coverage under Title IX. We believe that 
his answer is more plausibly interpreted as suggesting that, although the 
Secretary is empowered to terminate student aid, he probably would not 
need to do so where leverage could be exerted by terminating other assist­
ance. The students, of course, always remain free to take their assistance 
elsewhere. 

11 The statutory "laying before" procedure and the actions taken by Con-
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Secretary Weinberger left no doubt concerning the Depart­
ment's position that "the furnishing of student assistance to a 
student who uses it at a particular institution ... [is] Federal 
aid which is covered by the statute." 18 Yet, neither House 
passed a disapproval resolution. Congress' failure to disap­
prove the regulations is not dispositive, but, as we recog­
nized in Nonh Haven Board of Education v. Bell, supra, at 
533-534, it strongly implies that the regulations accurately 
reflect congressional intent. Congress has never disavowed 
this implication and in fact has acted consistently with it on a 
number of occasions. 19 

gress pursuant to it were more completely summarized in Nori.h Haven 
Board of Education v. Bell, 456 U. S., at 531-534. 

18 Sex Discrimination Regulations: Hearings Before the Subcomm. on 
Postsecondary Education of the House Comm. on Education and Labor, 
94th Cong., 1st Sess. 482 (1975) (1975 Hearings). The Secretary added: 

"Our view was that student assistance, assistance that the Government 
furnishes, that goes directly or indirectly to an institution, is Government 
aid within the meaning of title IX. If it is not, there is an easy remedy. 
Simply tell us that it is not. We belie>e it is and base our assumption on 
that." Id., at 484. 

a Although "Congress has proceeded to amend § 901 when it has dis­
agreed with HEW's interpretation of the statute," .Vorth Haven Board of 
Education v. Bell, supra, at 534, it has acquiesced in the Department's 
longstanding assessment of the types of federal aid that trigger coverage 
under Title IX. In considering the 19i6 Education Amendments, for ex­
ample, Congress rejected an amendment proposed by Senator McClure 
that would have defined federal financial assistance as "assistance received 
by the institution directly from the federal government." 122 Cong. Rec. 
28144 (19i6). Senator Pell objected that the amendment would remove 
from the scope of Title IX funds provided under the BEOG program and 
pointed out that, "(w]hile these dollars are paid to students they fl.ow 
through and ultimately go to institutions of higher education .... " Id., 
at 28145. Senator Bayh raised a similar objection, id., at 28145-28146, 
and the amendment was rejected. Id., at 2814i. See also id., at 
28013-28016 (treatment of Hatfield amendment). 

It is also significant that in 1976 Congress enacted legislation clarifying 
the intent of the Privacy Act to ensure that institutions serving as payment 
agents for the BEOG program are not considered contractors maintaining 
a system of records to accomplish a function of the Secretary. Pub. L. 
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With the benefit of clear statutory language, powerful evi­
dence of Congress' intent, and a longstanding and coherent 
administrative construction of the phrase "receiving Federal 
financial assistance," we have little trouble concluding that 
Title IX coverage is not foreclosed because federal funds are 
granted to Grove City's students rather than directly to one 
of the College's educational programs. There remains the 
question, however, of identifying the "education program or 
activity'' of the College that can properly be characterized as 
"receiving" federal assistance through grants to some of the 
students attending the College. 20 

94-328, § 2(f), 90 Stat. i27, 20 U. S. C. § lOiOa(c). This legislation re­
sponded to concerns expressed by educational institutions over "the addi­
tional and unnecessary administrative burdens which would be imposed 
upon them if [they) were deemed 'contractors."' S. Rep. No. 954, 94th 
Cong., 2d Sess. 3 (1976). In sharp contrast, CongressJ1as failed to re­
spond to repeated requests by colleges in Grove City's position for legisla­
tion exempting them from coverage under Title IX. 

The statutory authorization for BEOGs, moreover, has been renewed 
three times. Pub. L. 94-482, § 121<a), 90 Stat. 2091; Pub. L. 9~66, § 2, 
92 Stat. 2402; Pub. L. 00-3i4, § 402(a), 94 Stat. 1401. Each time, Con­
gress was well aware of the administrative interpretation under which 
such grants were believed to trigger coverage under Title IX. The his­
tory of these re-enactments makes clear that Congress regards BEOGs 
and other forms of student aid as a critical source of support for educational 
institutions. See, e. g., Reauthorization of the Higher Education Act and 
Related Measures: Hearings Before the Subcomm. on Postsecondary Edu­
cation of the House Comm. on Education and Labor, 96th Cong., 1st Sess., 
pt. 3, 400 (1979) (Rep. Ford). In view of Congress' consistent failure to 
amend either Title IX or the BEOG statute in a way t.'iat would support 
Grove City's argument, we feel fully justified in concluding that "the legis­
lative intent has been correctly discerned." North Haven Board of Edu­
cation v. Bell, supra, at 535. 

i. JUSTICE STEVENS' assertion that we need not and have no jurisdiction 
to decide this question is puzzling. Title IX coverage is triggered only 
when an "education program or activity" is receiving federal aid. Unless 
such a program can be and is identified, there is no basis for ordering the 
College to execute an Assurance of Compliance. The Court of Appeals un­
derstood as much and ruled that the entire College is the covered educa­
tional program. Until and unless that view of the statute is overturned, 
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III 

An analysis of Title !X's language and legislative history 
. led us to conclude in North Haven Board of Education v. 

Bell, supra, at 538, that "an agency's authority under Title 
IX both to promulgate regulations and to terminate funds is 
subject to the program-speciftc limitations of§§ 901 and 902." 
Although the legislative history contains isolated suggestions 
that entire institutions are subject to the nondiscrimination 
provision whenever one of their programs receives federal 
assistance, see 1975 Hearings 178 (Sen. Bayh), we cannot ac­
cept the Court of Appeals' conclusion that in the circum­
stances present here Grove City itself is a "program or activ­
ity'' that may be regulated in its entirety. Nevertheless, we 
find no merit in Grove City's contention that a decision treat­
ing BEOGs as "Federal financial assistance" cannot be recon­
ciled with Title IX's program-specific language since BEOGs 
are not tied to any speciftc "education program or activity." 

If Grove City participated in the BEOG program through 
the RDS, we would have no doubt that the "education pro­
gram or activity receiving Federal financial assistance" 
would not be the entire College; rather, it would be its stu-

there will be outstanding an authoritative Court of Appeals' judgment that 
the certificate Grove City must execute relates to the entire College and 
that without such a certificate, the Department would be entitled to termi­
nate grants to Grove City students. 

Grove City asks to be relieved of that judgment on the grounds that none 
of its educational programs is receiving any federal aid and that if any of its 
programs is receiving aid, it is only its administration of the BEOG pro­
gram. Grove City is entitled to have these issues addressed, for other­
wise it must deal with the undisturbed judgment of the Court of Appeals 
that the entire College is subject to Federal oversight under Title IX. 
Even though the Secretary has changed his position and no longer agrees 
v.'ith the expansive construction accorded the statute by the Court of Ap­
peals, it is still at odds ·with Grove City as to the extent of the covered pro­
gram; and in any event, its modified stance can hardly overturn or modify 
the judgment below or eliminate Grove City's legitimate and substantial 
interest in having its submissions adjudicated. 
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dent financial aid program. 21 RDS institutions receive fed­
eral funds directly, but can use them only to subsidize or ex­
pand their financial aid programs and to recruit students who 
might otherwise be unable to enroll. In short, the assistance 
is earmarked for the recipient's financial aid program. Only 
by ignoring Title IX's program-specific language could we 
conclude that funds received under the RDS, awarded to eli­
gible students, and paid back to the school when tuition 
comes due represent federal aid to the entire institution. 

We see no reason to reach a different conclusion merely be­
cause Grove City has elected to participate in the ADS. Al­
though Grove City does not itself disburse students' awards, 
BEOGs clearly augment the resources that the College itself 
devotes to financial aid. As is true of the RDS, however, the 
fact that federal funds eventually reach the College's general 
operating budget cannot subject Grove City to institution­
wide coverage. Grove City's choice of adminlstrative mech­
anisms, we hold, neither expands nor contracts the breadth 
of the "program or activity''-the financial aid program-that 
receives federal assistance and that may be regulated under 
Title IX. 

To the extent that the Court of Appeals' holding that 
BEOGs received by Grove City's students constitute aid to 
the entire institution rests on the possibility that federal 
funds received by one program or activity free up the Col­
lege's own resources for use elsewhere, the Court of Appeals' 
reasoning is doubly flawed. First, there is no evidence that 
the federal aid received by Grove City's students results in 
the diversion of funds from the College's own financial aid 

n There is no merit to Grove City's argument that the Department may · -
regulate only the administration of the BEOG program. Just as employ­
ees who "work in an education program that receive(s] federal assistance," 
North Haven Board of Education v. Bell, supra, at 540, are protected 
under Title IX even if their salaries are "not funded by federal money," 
ibid., so also are students who participate in the College's federally as­
sisted financial aid program but who do not themselves receive federal 
funds protected against discrimination on the basis of sex. 
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program to other areas within the institution.= Second, and 
more important, the Court of Appeals' assumption that Title 
IX applies to programs receiving a larger share of a school's 
own limited resources as a result of federal assistance ear­
marked for use elsewhere within the institution is inconsist­
ent with the program-specific nature of the statute. Most 
federal educational assistance has economic ripple effects 
throughout the aided institution, and it would be difficult, if 
not impossible, to determine which programs or activities de­
rive such indirect benefits. Under the Court of Appeals' 
theory, an entire school would be subject to Title IX merely 
because one of its students received a small BEOG or because 
one of its departments received an earmarked federal grant. 
This result cannot be squared with Congress' intent. 

The Court of Appeals' analogy between student financial 
aid received by an educational institution and nonearmarked 
direct grants provides a more plausible justification for its 
holding, but it too is faulty. Student financial aid programs, 
we believe, are sui generis. In neither purpose nor effect 
can BEOGs be fairly characterized as unrestricted grants 
that institutions may use for whatever purpose they desire. 
The BEOG program was designed, not merely to increase the 
total resources available to educational institutions, but to 
enable them to offer their services to students who had previ­
ously been unable to afford higher education. It is true, of 
course, that substantial portions of the BEOGs received by 
Grove City's students ultimately find their way into the Col­
lege's general operating budget and are used to provide a va-

= Until 1980, institutions whose students received BEOGs and other 
forms of assistance were required to provide assurance that they would 
"continue to spend on [their] own scholarship and student-aid program[s], 
from sources other than funds received under [the federal programs], not 
less than the average expenditure per year made for that purpose during 
the most recent period of three fiscal years." 20 U. S. C. § 1088c (1976). 
This requirement was altered in the Education Amendments of 1980, Pub. 
L. 96-374, § 45l(a), 94 Stat. 1451, 20 U. S. C. § 1094(a)(2), and no longer 
applies to schools whose students receive only BEOGs. 
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riety of services to the students through whom the funds 
pass. However, we have found no persuasive evidence sug­
gesting that Congress intended that the Department's regu­
latory authority follow federally aided students from class­
room to classroom, building to building, or activity to 
activity. In addition, as Congress recognized in considering 
the Education Amendments of 1972, the economic effect of 
student aid is far different from the effect of nonearmarked 
grants to institutions themselves since the former, unlike the 
latter, increases both an institution's resources and its obliga­
tions. See Pub. L. 92-318, § lOOl(a), 86 Stat. 375, 20 
U. S. C. § 1070e; S. Rep. No. 346, 92d Cong., 1st Sess. 43 
(1971); 118 Cong. Rec. 20331 (1972) (Rep. Badillo). In that 
sense, student financial aid more closely resembles many ear­
marked grants. 

We conclude that the receipt of BEOGs by some of Grove 
City's students does not trigger institution-wide coverage 
under Title IX. In purpose and effect, BEOGs represent 
federal financial assistance to the College's own financial aid 
program, and it is that program that may properly be regu­
lated under Title IX. 

IV 

Since Grove City operates an "education program or activ­
ity receiving Federal financial assistance," the Department 
may properly demand that the College e.xecute an Assurance 
of Compliance with Title IX. 34 CFR § 106.4 (1982). Grove 
City contends, however, that the Assurance it was requested 
to sign was invalid, both on its face and as interpreted by the 
Department, in that it failed to comport with Title IX's pro­
gram-specific character. '\Vhatever merit that objection 
might have had at the time, it is not now a valid basis for re­
fusing to execute an Assurance of Compliance. 

The Assurance of Compliance regulation itself does not, on 
its face, impose institution-"-'ide obligations. Recipients 
must provide assurance only that "each education program or 
activity operated by ... [them] and to whi~h this part ap-
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plies will be operated in compliance \\ith this part." 34 CFR 
§ 106.4 (1982) (emphasis added). The regulations apply, by 
their terms, "to every recipient and to each education pro­
gram or activity operated by such recipient which receives or 
benefits from Federal financial assistance." 34 CFR 
§ 106.11 (1982) (emphasis added). These regulations, like 
those at issue in North Haven Board of Education v. Bell, 
456 U. S. 512 (1982), "conform with the limitations Congress 
enacted in §§ 901 and 902." Id., at 539. Nor does the De­
partment now claim that its regulations reach beyond the 
College's student aid program. Furthermore, the Assur­
ance of Compliance currently in use, like the one Grove City 
refused to execute, does not on its face purport to reach the 
entire College; it certifies compliance with respect to those 
"education programs and activities receiving Federal finan­
cial assistance." Seen. 2, supra. Under this opinion, con­
sistent with the program-specific requirements of Title IX, 
the covered education program is the College's financial aid 
program. 

A refusal to execute a proper program-specific Assurance 
of Compliance warrants termination of federal assistance to 
the student financial aid program. The College's contention 
that termination must be preceded by a finding of actual dis­
crimination finds no support in the language of § 902, which 
plainly authorizes that sanction to effect "[c]ompliance with 
any requirement adopted pursuant to this section." Regula­
tions authorizing termination of assistance for refusal to exe­
cute an Assurance of Compliance with Title VI had been pro­
mulgated, 45 CFR § 80.4 (1964), and upheld, Gardner v. 
Alabama, 385 F. 2d 804 (CA5 1967), cert. denied, 389 U.S. 
1046 (1968), long before Title IX was enacted, and Congress 
no doubt anticipated that similar regulations would be devel­
oped to implement Title IX. 118 Cong. Rec. 5807 (1972) 
(Sen. Bayh). We conclude, therefore, that the Department 
may properly condition federal financial assistance on the re­
cipient's assurance that it will conduct the aided program or 
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activity in accordance with Title IX and the applicable 
regulations. v 

Grove City's final challenge to the Court of Appeals' deci­
sion-that conditioning federal assistance on compliance with 
Title IX infringes First Amendment rights of the College and 
its students-warrants only brief consideration. Congress 
is free to attach reasonable and unambiguous conditions to 
federal financial assistance that educational institutions are 
not obligated to accept. E. g., Pennhurst State School & 
Hospital v. Halderman, 451 U. S. 1, 17 (1981). Grove City 
may terminate its participation in the BEOG program and 
thus avoid the requirements of § 901(a). Students affected 
by the Department's action may either take their BEOGs 
elsewhere or attend Grove City without federal financial as­
sistance. Requiring Grove City to comply with Title IX's 
prohibition of discrimination as a condition for its continued 
eligibility to participate in the BEOG program infringes no 
First Amendment rights of the College or its students. 

Accordingly, the judgment of the Court of Appeals is 

Affirmed. 
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JUSTICE POWELL, with whom CHIEF JUSTICE BURGER and 
JUSTICE O'CONNOR join, concurring. 

As I agree that the holding in this case is dictated by the 
language and legislative history of Title IX, and the Regula­
tions of the Department of Education, I join the Court's deci­
sion. I do so reluctantly and write briefly to record my view 
that the case is an unedifying example of overzealousness on 
the part of the Federal Government. 

Grove City College (Grove City) may be unique among col­
leges in our country; certainly there are few others like it. 
Founded more than a century ago in 1876, Grove City is an 
independent, coeducational liberal arts college. It describes 
itself as having "both a Christian world view and a freedom 
philosophy," perceiving these as "interrelated." Joint Ap­
pendix, at A-22. At the time of this suit, it had about 2,200 
students and tuition was suprisingly low for a private col­
lege. 1 Some 140 of the College's students were receiving 
Basic Educational Opportunity Grants (BEOGs), z and 342 
had obtained Guaranteed Student Loans (GSLs). 3 The 
grants were made directly to the students through the De-

1 Yearly tuition for 1983 for fees, room, and board was $4270. Petition­
er's Brief at 3, n. 2. 

2 Grove City College v. Bell, 500 F. Supp. 253, 259 (WD Pa. 1980). 
'Grove City College, supra, 500 F. Supp., at 259. 
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partment of Education, and the student loans were guaran­
teed· by the federal government. Ap~ from this indirect 
assistance, Grove City has followed an unbending policy of 
refusing all forms of government assistance, whether federal, 
state or local. It was and is the policy of this small college to 
remain wholly independent of government assistance, rec­
ognizing-as this case well illustrates-that with acceptance 
of such assistance one surrenders a certain measure of the 
freedom that Americans always have cherished. 

This case involves a Regulation adopted by the Depart­
ment to implement§ 90l(a) of Title IX (20 U. S. C. § 1681(a)). 
It is well to bear in mind what § 90l(a) provides: 

«No person in the United States shall, on the basis of 
sex, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any 
education program or activity recei.ving federal financial 
assistance . . . . " 

The sole purpose of the statute is to make unlawful "dis­
crimination" by recipients of federal financial assistance on 
the ''basis of sex." The undisputed fact is that Grove City 
does not discriminate-and so far as the record in this case 
shows-never has discriminated against anyone on account of 
sex, race, or national origin. This case has nothing what­
ever to do with discrimination past or present. The College 
therefore has complied to the letter with the sole purpose of 
§ 901(a). 

As the Court describes, the case arises pursuant to a Regu­
lation adopted under Title IX that authorizes the Secretary 
to obtain from recipients of federal aid an "Assurance of Com­
pliance" with Title IX and regulations issued thereunder. 
At the outset of this litigation, the Department insisted that 
by accepting students who received BEOG awards, Grove 
City's entire institution was subject to regulation under Title 
IX. The College, in view of its policies and principles of in-
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dependence and its record of non-discrimination, objected to 
executing this Assurance. One would have thought that the 
Department, confronted as it is with cases of national impor­
tance that involve actual discrimination, would have re­
spected the independence and admirable record of this col­
lege. But common sense and good judgment failed to 
prevail. The Department chose to litigate, and instituted an 
administrative proceeding to compel Grove City to execute 
an agreement to operate all of its programs and activities in 
full compliance \vith all of the regulations promulgated under 
Title IX-despite the College's record as an institution that 
had operated to date in full accordance with the letter and 
spirit of Title IX. The Administrative Law Judge who 
heard the case on September 15, 1978, did not relish his task. 

On the basis of the evidence, which included the formal 
published statement of Grove City's strong ''non-discrimina­
tion policy," he stated: 

It should also be noted that there is not the slightest hint 
of any failure to comply with Title IX, save the refusal 
to submit an executed Assurance of Compliance with 
Title IX. This refusal is obviously a matter of con­
science and belief. J. A., 94. (emphasis added)' 

The Administrative Law Judge further evidenced his reluc­
tance by emphasizing that the Regulations were "binding" 
upon him. J. A. 95. He concluded that the scholarship 
grants and student loans to Grove City constituted indirect 
"federal financial assistance," and in view of the failure of 
Grove City to execute the Assurance, the Regulation re­
quired that the grants and loans to its students must be "ter­
minated." J. A., 96. The College and four of its students 
then instituted this suit in 1978 challenging the validity of the 
Regulations and seeking a declaratory judgment. 

•These findings of the Administrative Law Judge have not been 
questioned. 
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The effect of the Department's termination of the student 
grants and loans would not have been limited to the College 
itself. Indeed, the most direct effect would have been upon 
the students themselves. Absent the availability of other 
scholarship funds, many of them would have had to abandon 

· their college education or choose another school. It was to 
avoid these serious consequences, that this suit was insti­
tuted. The College prevailed in the District Court but lost 
in the Court of Appeals. Only after Grove City had brought 
its case before this Court, did the Department retreat to its 
present position that Title IX applies only to Grove City's fi­
nancial aid office. On this narrow theory, the Department 
has prevailed, having taken this small independent college, 
which it aclmowledges has engaged in no discrimlllation 
whatever, through six years of litigation with .the full weight 
of the federal government opposing it. I cannot believe that 
the Department will rejoice in its "victory." 
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JUSTICE STEVENS, concurring in part and concurring in 
the result. 

For two reasons, I am unable to joint part III of the 
Court's opinion. First, it is an advisory opinion unnecessary 
to today's decision, and second, the advice is predicated on 
speculation rather than evidence. 

The controverted issue in this litigation is whether Grove 
City College may be required to execute the ".A.ssurance of 
Compliance 'With Title IX" tendered to it by the Secretary in 
order to continue receiving the benefits of the federal finan­
cial assistance provided b.y the BEOG program. The Court -
of Appeals affirmed the District Court's decision that Grove 
City is a ''recipient" of federal financial assistance, and re­
versed its decision that -the Secretary could not terminate 
federal financial assistance because Grove City refused to ex­
ecute the Assurance. The Court today holds (in part II of its 
opinion) that Grove City is a recipient of federal financial as­
sistance within the meaning of Title IX, and (in part IV) that 
Grove City must execute the Assurance of Compliance in 
order to continue receiving that assistance. These holdings 
are fully sufficient to sustain the judgment the Court re­
views, as the Court acknowledges by affirming that judg­
ment. 
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In part III of its opinion, the Court holds that Grove City is 
not required to refrain from discrimination on the basis of sex 
except in its financial aid program. In so stating, the Court 
decides an issue that is not in dispute. The Assurance of 
Compliance merely requires that it comply with Title IX "to 
the extent applicable to it." See ante, at 4. The Secretary, 
who is responsible for administering Title IX, construes the 
statute as applicable only to Grove City's financial aid pro­
gram. All the Secretary seeks is a judgment that Title IX 
requires Grove to promise not to discriminate in its financial 
aid program. The Court correctly holds that this program is 
subject to the requirements of Title IX, and that Grove City 
must promise not to discriminate in its operation of the pro­
gram. But, there is no reason for the Court to hold that 
Grove City need not make a promise that the Secretary does 
not ask it to make, and that it in fact would not be making by 
signing the Assurance, in order to continue to receive federal 
financial assistance. It will be soon enough to decide the 
question discussed in part III when and if the day comes that 
the Secretary asks Grove City to make some further promise 
in order to continue to receive federal financial assistance. 

Moreover, the record in this case is far from adequate to 
decide the question raised in part III. See C on.solidated 
Rail Corp. v. Darrone, post, at-. Assuming for the mo­
ment that participation in the BEOG program could not in it­
self make Title IX applicable to the entire institution, a fac­
tual inquiry is nevertheless necessary as to which of Grove 
City's programs and activities can be said to receive or bene­
fit from federal financial assistance. This is the import of the 
applicable regulation, upheld by the Court today, ante, at 17, 
which states that Title IX applies ''to every recipient and to 
each education program or activity operated by such recipi­
ent which receives or benefits from Federal financial assist­
ance." 34 CFR § 106.11 (1982). The Court overlooks the 
fact that the regulation is in the disjunctive; Title IX cover-
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age does not always depend on the actual receipt of federal 
financial assistance by a given program or activity. The 
record does not tell us how important the BEOG program is 
to Grove City, in either absolute or relative terms; nor does it 
tell us anything about how the benefits of the program are 
allocated within the institution. The Court decides that a 
small scholarship for just one student should not subject the 
entire school to coverage. Ante, at 15. But why should this 
case be judged on the basis of that hypothetical example in­
stead of a different one? 'What if the record showed-and I 
do not suggest that it does-that all of the BEOG money was 
reserved for, or merely happened to be used by, talented ath­
letes and that their tuition payments were sufficient to sup­
port an entire athletic program that would otherwise be 
abandoned? Would such a hypothetical program be covered 
by Title IX? 1 And if this athletic program discriminated on 
the basis of sex, could it plausibly be contended that Con;. 
gress intended that BEOG money could be used to enable 
such a program to survive? Until we know something about 
the character of the particular program, it is inappropriate to 
give advice about an issue that is not before us. 

Accordingly, while I subscribe to the reasoning in parts I, · 
II, and IV of the Court's opinion, I am unable to joint part 
III. 

. t Indeed, if we are to speculate about hypothetical cases, why not con­
sider a school comparable to the private institutions discussed in Blum v. 
Yaretsky, 457 U. S. 991 (1982), in which over 90% of the patients received 
funds from public sources? See id., at 1011. It is at least theoretically 
possible that an educational institution might be financed entirely by tu­
ition, and that virtually all of the students at an institution could receive a 
federal subsidy. Again, I do not suggest that Grove City College is such 
an institution, but I do suggest that it is improper for the Court to decide a 
legal issue on the basis of hypothetical examples that are selected to sup­
port a particular result. 
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JUSTICE BRENNAN, v.ith whom JUSTICE MARSHA.LL joins, 
concurring in part and dissenting in part. 

The Court today concludes that Grove City College is "re­
ceh·ing Federal financial assistance" within the meaning of 
Title IX of the Education Amendments of 1972, 20 U. S. C. 
§ 1681(a), because a number of its students receive federal 
education grants. As the Court persuasively demonstrates 
in Part II of its opinion, that conclusion is dictated by "the 
need to accord [Title IX) a sweep as broad as its language," 
ante, at 8; by reference to the analogous statutory language 
and legislative history of Title VI of the Chil Rights Act of 
1964, ante, at 10; by reliance on the unique postenactment 
history of Title IX, ante, at 11-12; and by recognition of the 
strong congressional intent that there is no "substantive dif­
ference between direct institutional assistance and aid re­
ceived by a school through its students," ante, at 7, 9, 13, and 
nn. 12-14, 19. For these same reasons, however, I cannot 
join Part III of the Court's opinion, in which the Court inter­
prets the language in Title IX that limits application of the 
statute to "any education program or activity" receh-ing fed­
eral monies. By convenientiy ignoring these controlling in­
dicia of congressional intent, the Court also ignores the pri­
mary purposes for which Congress enacted Title IX. The 
result-allov,ing Title IX coverage for the College's financial 
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aid program, but rejecting institution-·wide coverage even 
though federal monies benefit the entire College-may be su­
perficially pleasing to those ,,·ho are uncomfortable \\ith fed­
eral intrusion into private educational institutions, but it has 
no relationship to the statutory scheme enacted by Congress. 

I 
The Court has t\\ice before had occasion to ascertain the 

precise scope of Title IX. See Sorl.h Haven Board of Edu­
cation v. Bell, 456 U. S. 512 (1982): Cannon v. Unfrersity of 

· Chicago, 441 U. S. 677 (1979). In both cases, the Court em­
phasized the broad congressional purposes underlying enact­
ment of the statute. In Cannon, while holding that Title IX 
confers a private cause of action on individual plaintiffs, ,,.e 
noted that the primary congressional purpose behind the 
statute was "to avoid the use of federal resources to support 
discriminatory practices," and that this purpose "is generally 
served by the statutory procedure for the termination of fed­
eral financial support for institutions engaged in discrimina­
tory practices." Id., at 704. In N orlh Haven, while holding 
that employment discrimination is within the reach of Title 
IX, we expressed "no doubt that 'if we are to give [Title IX] 
the scope that its origins dictate, we must accord it a sweep 
as broad as its language.'" 456 U. S., at 521 (quoting 
United States v. Price, 383 U. S. i8i, 801 (1966)). And al­
though we ackno\vledged that an agency's authority "both to 
promulgate regulations and to terminate funds is subject to 
the program-specific limitation of § § 901 and 902," 456 U. S., 
at 538, \ve explicitly refused to define "program~' at that time, 
id., at 540. 

Vt'ben reaching that question today, 1 the Court completely 
disregards the broad remedial purposes of Title IX that con-

1 There is much to commend the suggestion, made by Jt:STICE STEVE!'S, 
that Part III of the Court's opinion is no more than an advisory opinion, 
unnecessary to the resolution of this case and unsupported by any factual 
findings made below. See ante, p. - <concurring in part and concurring 
in the result). Because the Court has not heeded that suggestion, how-
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sistently have controlled our prior interpretations of this civil 
rights statute. Moreover, a careful examination of the stat­
ute's legislative history, the accepted meaning of similar stat­
utory language in Title VI, and the postenactment history of 
Title IX \\ill demonstrate that the Court's narro\V definition 
of "program or activity" is directly contrary to congressional 
intent. 

A 

The statute that was eventually enacted as Title IX had its 
genesis in separate proposals considered by the House and 
the Senate, in 1970 and 1971, respectively. In the House, 
the Special Subcommittee on Education, under the leader­
ship of Representative Edith Green, held extensive hearings 
during the summer of 1970 on "Discrimination Against 
Women." See Hearings before the Special Subcommittee on 
Education of the House Committee on Education and Labor 
on § 805 of H. R. 16098, 9lst Cong., 2d Sess. (1970) (1970 
Hearings). At that time, the subcommittee \Vas considering 
a package of legislation that included a simple amendment 
adding the \vord "sex" to the list of discriminations prohibited 
by Title VI of the Civil Rights Act of 1964, 42 U. S. C. 
§2000d. 2 See North Haven, supra, at 523 n. 13; Cannon, 
supra, at 694 n. 16. Testimony offered during those hear­
ings, however, focused on the evidence of pervasive sex dis­
crimination in educational institutions. 3 It therefore was 

eYer, I feel compelled to express my \iew on the merits of the issue decided 
by the Court. 

·ZThe prohibitory section of Title VI pro\ides that "[n]o person in the 
United States shall, on the ground of race, color, or national origin, be ex­
cluded from participation in. be denied the benefits or, or be subjected to 
discrimination under any program or acthity recehing Federal financial 
assistance." For reasons explained infra, at 5, the version of Title IX that 
was eventually enacted by Congress is for all relevant purposes identical to 
this pro,ision. See ante, at 1 n. 1 for the text of Title IX. 

3 Also during those hearings, representatives of the executive branch 
first raised objections about the expansive reach of the proposal being con­
sidered by the subcommittee. Specifically. it was noted by witnesses tes-
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not surprising that the version of the subcommittee's pro­
posal that was eventually passed by the full House was lim­
ited in its application to federally assisted education pro­
grams or activities. See 117 Cong. Rec. 39248-39261, 
39353-39354 (1971). More important for present purposes, 
hov,·ever, the House-passed bill retained the overall format of 
the subcommittee proposal, and therefore continued to incor­
porate the "program or activity" language and its enforce­
ment proYisions from Title VI. Id., at 39364-39365. 

In the Senate, action began on Title IX in 1971, when Sena­
tor Bayh first introduced a floor amendment to the compre­
hensive education legislation then being considered. 
Amendment No. 398 to Higher Education Act of 1971, re­
printed in 117 Cong. Rec. 30156 (1971). As then \\Titten, 
Senator Bayh's proposal was clearly intended to cover an en­
tire institution whenever any education program or activity 
conducted by that institution was receiving federal monies. 
In particular, the amendment expressly prohibited dis-

ti.fying on behalf of the Department of Health, Education, and W'elfare that 
the proposed legislation would apply to institutions that were traditionally 
noncoeducational and to facilities and services v-.rithin an institution, such as 
dormitories or physical recreation areas, that might properly be limited to 
one sex. See, e. g., 1970 Hearings, supra, at 675 (statement of Peter 
Muirhead. Associate Commissioner for Higher Education). See also id., 
at 674 (statement of Frankie M. Freeman, Commissioner, L'. S. Commis­
sion of Cfril Rights). To eliminate this alleged overreaching, the Depart­
ment of Justice offered its own legislation that was recognized at the time 
as far narrower in its reach than the subcommittee's proposal. Nonethe­
less, even v.ith this more limited scope, the alternative offered by the ad­
ministration would have prohibited sex-based discrimination by a "recipi­
ent of Federal financial assistance for any education program or activity," 
H. R. 5191, 92d Cong., 1st Sess. § 100l(a) (1971), and would have covered 
facilities or services at educational institutions that did not themselves re­
ceive direct educational grants. See, e. g .. 19i0 Hearings, supra, at 6i8 
(testimony of Jerris Leonard, Assistant Attorney General, Chil Rights Di­
vision). The administration proposal was eventually rejected by the full 
House in favor of the bill reported by Representath·e Green and her 
subcommittee. 
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crimination on the basis of sex "under any program or activ­
ity conducted by a public institution of higher education, or 
any school or department of graduate education, which is a 
recipient of Federal financial assistance for any education 
program or activity." As e:xplained by its sponsor, the 
amendment would have prohibited sex discrimination "by 
any public institution of higher education or any institution of 
graduate education receiving Federal educational financial 
assistance." Id., at 30157. 4 

The 1971 amendment was eventually ruled nongermane, 
id., at 30415, so Senator Bayh was forced to renev.- his efforts 
during the next session. \Vhen reintroduced, the amend­
ment had been modified to conform in substantial part v.ith 
the version of Title IX that had been passed by the House. 

· See 118 Cong. Rec. 5803 (1972). This change was appar­
ently made to ensure adoption of the antidiscrimination pro­
visions by the Conference Committee that \\·ould soon con­
vene. See id., at 5813 (remarks of Sen. Pell, principal 
Senate Manager of the bill) ("As [Senator Bayh] knov;s, I 
said to him earlier that I intended to support the position he 
has advocated in conference v.ith the House. He has chosen 
to bring the amendment before the Senate now. n). There is 
thus nothing to suggest that the Senate had retreated from 
the underlying premise of the original amendment proposed 
by Senator Bayh in 1971-that sex discrimination \\·ould be 
prohibited in any educational institution receiving Federal fi­
nancial assistance. Indeed, Senator Bayh's vdllingness to 
conform the language of his amendment to the bill already en­
.acted by the House proved successful, as Title IX was ap­
proved by the Conference Committee, see S. Conf. Rep. Ko. 
92-798, pp. 221-222 (1972), and enacted into law. 

In sum, although the contemporaneous legislative history 
does not definitively explain the intended meaning of the pro-

4 See also 117 Cong. Rec. 30408 (19il) ("I doubt very much whether 
even one institution of higher education today, private or public, is not re­
ceiving some Federal assistance.") (remarks of Sen. Bayh>. 
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gram-specific language included in Title IX, it lends no sup­
port to the interpretation adopted by the Court. 'What is 
clear, moreover, is that Congress intended enforcement of 
Title IX to mirror the policies and procedures utilized for en­
forcement under Title VI. 

B 
"Title IX was patterned after Title VI of the Civil Rights 

Act of 1964." Cannon, supra, at 694. Except for the sub­
stitution of the word "sex" in Title IX to replace the words 
"race, color, or national origin" in Title VI, and for the limita­
tion of Title IX to "education" programs or activities, the t\vo 
statutes use identical language to describe their scope. The 
interpretation of this critical language as it already existed 
under Title VI is therefore crucial to an understanding of con­
gressional intent in 19i2 when Title IX was enacted using the 
same language. 

The voluminous legislative history of Title VI is not easy to 
comprehend, especially when one considers the emotionally 
and politically charged atmosphere operating at the time of 
its enactment. And there are no authoritative committee re­
ports explaining the many compromises that were eventually 
enacted, including the program-specific limitations that found 
their way into Title VI. Moreover, as might be expected, 
statements were made by various Members of Congress that 
can be cited to support a whole range of definitions for the 
"program or activity" language. For every instance in 
which a legislator equated the word "program" v.ith a par­
ticular grant statute,0 there is an example of a legislator de­
fining "program or activity" more broadly. 6 

}See, e.g., 110 Cong. Rec. 7100-7101 (1964) (remarks of Sen. Ja\'rits); 
8359-8361 (remarks of Sen. Eastland); 13331 (remarks of Sen. Gore). 

'See, e.g., 110 Cong. Rec. 7059 (1964) (remarks of Sen. Pastore); 7063 
(remarks of Sen. Pastore); 7067 (remarks of Sen. Ribicoff); 8507-8508 (re­
marks of Sens. Smathers and Allott); 12il4-12715 (remarks of Sen. Hum­
phrey); 12818 (statement of Sen. Dirksen); 14330-14331 (remarks of Sen. 
Williams). 
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Without completely canvassing several volumes of the 
Congressional Record, I believe it is safe to say that, by in­
cluding the programmatic language in Title VI, Congress 
sought to allay fears on the part of many legislators that one 
isolated violation of the statute's antidiscrimination provi­
sions would result in the wholesale termination of federal 
funds. In particular, "Congress was primarily concerned 
v.ith two facets of the termination po\ver: the possibility that 
noncompliance in a single school district might lead to termi­
nation of funds to the· entire state; and the possibility that dis­
crimination in the education program might result in the ter­
mination of federal assistance to unrelated federally financed 
programs, such as highways." Comment, 118 U. Pa. L. 
Rev. 1113, 1119-1120 (1970) (footnotes omitted). See id., at 
1116-1124. See also 687 F. 2d 684, 697-698 (CA3 1982). 

But even accepting that there is some uncertainty concern­
ing the 1964 understanding of "program or activity," we need 
not be overly concerned v.ith \Vhatever doubt surrounds the 
precise intent, if any, of the 88th Congress. For what is cru­
cial in ascertaining the meaning of the program-specific lan­
guage included in Title IX is the understanding that the 92d 
Congress had at the time it enacted the identical language. 
Cf. Cannon, supra, at 696-698. And there v.-ere two princi­
pal indicators of the accepted interpretation of the program­
specific language in Title VI that were available to )lembers 
of Congress in 1972 \vhen Title IX was enacted-the existing 
administrative regulations promulgated under Title VI, and 
the available judicial decisions that had already interpreted 
those provisions. 

The Title VI regulations first issued by the Department of 
Health, Education, and Welfare during the 1960's, and re­
maining in effect during 1972, could not have been clearer in 
the way they applied to educational institutions. See gener­
ally 45 CFR Part 80 (1972). For example, § 80.4(d) ex­
plained the assurances required from, among others, institu-
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tions of higher education that received Federal financial 
assistance: 

"(d) Assurances from institutions. (1) In the case of 
any application for Federal financial assistance to an in­
stitution of higher education (including assistance for 
construction, for research, for a special training project, 
for a student loan program, or for any other purpose), 
the assurance required by this section shall extend to ad­
mission practices and to all other practices relating to 
the treatment of students. 

"(2) The assurance required with respect to an institu­
tion of higher education, . . . insofar as the assurance re­
lates to the institution's practices \vith respect to admis­
sion or other treatment of individuals as students, ... or 
to the opportunity to participate in the pro\ision of serv­
ices or other benefits to such individuals, shall be appli­
cable to the entire iristitution unless the applicant estab­
lishes, to the satisfaction of the responsible Department 
official, that the institution's practices in designated 
parts or programs of the institution will in no way affect 
its practices in the program of the institution for which 
Federal financial assistance is sought, or the beneficia­
ries of or participants in such program. If in any such 
case the assistance sought is for the construction of a fa­
cility or part of a facility, the assurance shall in any 
event extend to the entire facility and to facilities oper­
ated in connection thereu:ith." (Emphasis added.) 

A list of illustrative applications followed that further dem­
onstrated the broad scope of these regulations. One of the 
illustrations was aimed particularly at institutions of higher 
education: 

"In a research, training, demonstration, or other grant 
to a university for activities to be conducted in a gradu­
ate school, discrimination in the admission and treatment 
of students in the graduate school is prohibited, and the 
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prohibition extends to the entire university unless it sat­
isfies the responsible Department official that practices 
with respect to other parts or programs of the university 
will not interfere, directly or indirectly, vr"ith fulfillment 
of the assurance required "i.\ith respect to the graduate 
school." Id., §80.5(c).7 

It must have been clear to the Congress enacting Title IX, 
therefore, that the administrative l.nterpretation of that stat­
ute would follow a similarly expansive approach. Nothing in 
the legislative history suggests othetv:ise; and "[i]t is always 
appropriate to assume that our elected representatives, like 
other citizens, know the law." Cannon, supra, at 696-697. 

Nor were there any outstanding court decisions in 1972 
that would have led Congress to belieYe that Title VI was 
much narrower in scope. The principal judicial interpreta­
tions of Title VI prior to 1972 were announced by the United 
States Court of Appeals for the Fifth Circuit. In a school 
desegregation case, for example, the court expressly ap­
proved the Department's desegregation guidelines, while 
noting the broad purposes underlying the prohibitory section 
of Title VI. United States v. Jefferson County Board of 
Education, 372 F. 2d 836, 881-882 (CA5 1966), adopted en 

~Another illustration included in the Department's Title VI regulations 
referred explicitly to federal monies granted to elementary and secondary 
schools: 
"In the Federally.affected area programs ... for construction aid and for 
general support of the operation of elementary or secondary schools. or in 
programs for more limited support to such schools such as for the acqui­
sition of equipment, the pro\ision of Yocational education, or the provision 
of guidance and counseling services, discrimination by the recipient school 
district in any of its elementar:· or secondar:· schools in the admission of 
students, or in the treatment of its students in any aspect of the educa­
tional process. is prohibited. In this and the following illustrations the 
prohibition of discrimination in the treatment of students . . . includes the 
prohibition of discrimination among the students ... in the availability or 
use of any academic, dormitory, eating. recreational. or other facilities of 
the grantee or other recipient." 45 CFR § 80.5(b) (19'i2). 
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bane, 380 F. 2d 385 (CA5 1967) (per curiam) ('"The legality is 
based on the general power of Congress to apply reasonable 
conditions. . . . In general, it seems rather anomalous that 
the Federal Government should aid and abet discrimination 
on the basis of race, color or national origin by granting 
money and other kinds of financial aid.' H) (quoting Congress­
man Cell er). In another desegregation case, the court noted 
that Title VI "states a reasonable condition that the United 
States may attach to any grant of financial assistance and 
may enforce by refusal or withdrawal of federal assistance." 
Bossier Parish School Board v. Lemon, 370 F. 2d 847, 852 
(CA5 1967). More significantly, the court went on to equate 
a local school system with a "program or acthity" receiving 
federal aid, noting that the "School Board accepted federal fi­
nancial assistance in November 1964, and thereby brought its 
school system v.ithin the class of programs subject to the sec­
tion 601 prohibition against discrimination.'' Ibid. 

Finally, in Board of Public Instruction v. Finch, 414 F. 2d 
1068 (CA5 1969), the court spoke more directly to the pro­
gram-specific limitation in Title VI. Although the court re­
fused "to assume . . . that defects in one part of a school sys­
tem automatically infect the whole/' id., at 1074, and 
rejected the definition of the term program offered by the 
Department, id., at 1077, the court also noted that "the pur­
pose of the Title VI cutoff is best effectuated by separate con­
sideration of the use or intended use of federal funds under 
each grant statute," id., at 1078. In particular, although 

. "there v.ill ... be cases from time to time where a particular 
program, within a state, v.i.thin a county, '\\ithin a district, 
even within a school . . . , is effectively insulated from oth­
erwise unlawful acthi.ties," termination of federal funds is 
proper "if they are administered in a discriminatory manner, 
or if they support a program which is infected by a discrimi­
natory environment." Ibid. To this end, the court re­
manded the case to the Department for specific findings on 
the relationship, if any, between the three types of federal 
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grants received by the school system (federal aid for the edu­
cation of children from low-income families, for supplemen­
tary education centers, and for adult education) and the sys­
tem's discriminatory practices. 

In short, the judicial interpretations of Title VI existing in 
1972 were either in agreement \\'ith the expansive reach of 
the Department's regulations, Bossier Parish, supra; Jeffer­
son County, supra, or sanctioned a broad-based termination 
of federal aid if the funded programs were affected by dis­
criminatory practices, Finch, supra. See also Note, 55 Geo. 
L J. 325, 344-345 (1966) (supporting Department's treat­
ment of a school district as an individual program). Cf. Lau 
v. Nichols, 414 U. S. 563, 568 (1974) (treating an entire 
school system or school district as an "educational program" 
under Title VI). Like the existing administrative regula­
tions, therefore, they provide strong support for the view 
that Congress intended an expansive interpretation of the 
program-specific language included in Title IX. Because 
Members of Congress "repeated[ly] refer[ed] to Title VI and 
its modes of enforcement, we are especially justified in pre­
suming both that those representatives were a\Yare of the 
prior interpretation of Title VI and that that interpretation 
reflects their intent \\'ith respect to Title IX." Cannon, 
supra, at 697-698. 

c 
If any doubt remains about the congressional intent under­

lying the program-specific language included in Title IX, it is 
removed by the unique postenactment history of the statute. 
"Although postenactment developments can.."1ot be accorded 
'the weight of contemporary legislative history, we would be 
remiss if we ignored these authoritative expressions concern­
ing the scope and purpose of Title IX ... . "'North Haven, 
supra, at 535 (quoting Cannon, supra, at 687, n. 7). See 
also ante, at 11-12. 

Regulations promulgated by the Department to implement 
Title IX, both as proposed, 39 Fed. Reg. 22228 (1974), and as 
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finally adopted, 40 Fed. Reg. 24128 (1975), included an inter­
pretation of program specificity consistent \\ith the view of 
Title VI and v.ith the congressional intent behind Title IX 
outlined above. In particular, the regulations prohibited sex 
discrimination "under any academic, extracurricular, re­
search, occupational training, or other education program or 
activity operated by a recipient which receives or benefits 
from Federal financial assistance." Id. , at 24140 (now codi­
fied at 34 CFR § 106.31 (1983)). Introductory remarks ex­
plained the basis for the agency's decision: 

"[T)itle IX \\ill· be consistent with the interpretation of 
similar language contained in title VI of the Chil Rights 
Act of 1964. . . . Therefore, an education program or 
activity or part thereof operated by a recipient of Fed­
eral financial assistance administered by the Department 
v.ill be subject to the requirements of this regulation if it 
receives or benefits from such assistance .. [8

] This inter­
pretation is consistent v.ith the only case specifically rul­
ing on the language contained in title VI, which holds 
that Federal funds may be terminated under title VI 
upon a finding that they 'are infected by a discriminatory 
environment."' 40 Fed. Reg., at 24128 (quoting Finch, 
supra, 414 F. 2d, at 1078-1079). · 

Thus, the agency charged \\ith the statute's implementation 
initially interpreted the program-specific language of Title IX 

qn Sorlh Hai•en, we concluded that the word "it" in this sentence re­
fers to "education program or activity" rather than "recipient." 456 U. S .. 
at 539 n. 30. Even \\ith this limiting construction, howe\·er. the regula­
tions still apply to any education program or acthity which "receives or 
benefits" from federal assistance. In any event, given the Department's 
0\\11 interpretation of the words quoted in the text, our limiting construc­
tion may have been unjustified. See HEW Fact Sheet Accompanying Fi­
nal Title IX Regulation Implementing Education Amendments of 1972, at 3 
(June 1975) ("Except for the specific limited exemptions set forth below, 
the final regulation applies to all aspects of all education programs or acth'i· 
ties of a school district, institution of higher education. or other entity 
which receives Federal funds for any of those programs."). 



82-79"..-CON CUR/DISSENT 

GROVE CITY COLLEGE v. BELL 13 

in a manner consistent ·with the view of Congress' intent out­
lined above-to allow for application of the statute to an en­
tire institution if the institution is comprised of education 
programs or activities that receive or benefit from federal 
monies. 

Moreover, pursuant to §431(d)(5) of the General Education 
Provisions Act, Pub. L. 93-380, 88 Stat. 567, these regula­
tions were submitted to Congress for review. As we ex­
plained in North Haven, supra, at 531-532 (quoting 20 
U. S. C. § 1232(d)(l)), this "laying before" procedure af­
forded Congress an opportunity to disapprove any regulation 
that it found to be "inconsistent \\ith the Act from which it 
derives its authority." And although the regulations inter­
preting the program-specific limitations of Title IX were ex­
plicitly considered by both Houses of Congress, no resolu­
tions of disapproval were passed by the Legislature. 

In particular, two resolutions to invalidate the Depart­
ment's regulations were proposed in the Senate, each specifi­
cally challenging the regulations because of the program­
specificity requirements of Title IX. One resolution would 
have provided a blanket disapproval of the regulations, S. 
Con. Res. 46, 94th Cong., 1st Sess. (1975), premised in part 
on the view that "[t]he regulations are inconsistent with the 
enactment in that they apply to programs or activities not re­
cehing Federal funds such as athletics and extracurricular 
activities," 121 Cong. Rec. 17300 (remarks of Sen. Helms). 
The other resolution was aimed more particularly at the 
regulation of athletic programs and activities not receiving 
·direct federal monies, but also \Vas premised on the program-
specific limitations in the statute. See S. Con. Res. 52, 94th 
Cong., 1st Sess. (1975). 9 Neither resolution, however, was 
acted upon after referral to the appropriate committee. 

, The sponsor of this second resolution explained the basis for his pro­
posal to his Senate colleagues: 
"[T]here is not a college athletic department anywhere in the country that 
receives Federal funds. The intercollegiate athletics provisions of the 



82-792-CONCUR/DISSENT 

14 GROVE CITY COLLEGE i:. BELL 

In the House, extensive hearings were held by two sepa­
rate subcommittees of the Committee on Education and 
Labor. Of primary interest are the six days of hearings held 
by the Subcommittee on Postsecondary Education to review 
the Department's regulations "solely to see if they are con­
sistent v.ith the law and v.ith the intent of the Congress in 
enacting the law." See Sex Discrimination Regulations: 
Hearings before the Subcommittee on Postsecondary Educa­
tion of the House Committee on Education and Labor, 94th 

regulations are thus inconsistent with the statute in that they impose re­
quirements on college programs not receiving Federal assistance. 

"HEW attempts to surmount this ob\ious inconsistency through re­
course to semantics. The statute clearly refers to programs receiving 
Federal assistance and the courts have established that programs are in 
fact separable. Yet, HEW argues, when pressed, that its authority in­
cludes not only those actually receiving Federal assistance but those which 
indirectly benefit from that assistance as well. Thus, according to this tor­
tious logic, college football receives Federal assistance because it may ben­
efit indirectly from federally guaranteed student loans unrelated to athlet­
ics or a student athlete may use the school library whose construction was 
assisted by Federal funding. Needless to say, this is a rather slender reed 
upon which to base a social policy of this magnitude." 121 Cong. Rec. 
22941 (1975) (remarks of Sen. Laxalt). 

Despite this rhetorical flourish, Congress has consistently endorsed the 
Department's regulation of college athletic programs. and indeed has af­
firmatively required such regulations. See, e. g., Pub. L. 93-380, § 844, 
88 Stat. 612 (1974) ("The Secretary shall prepare and publish ... proposed 
regulations implementing the provisions of title IX ... relating to the pro­
hibition of sex discrimination in federally assisted education programs 
which shall include \\ith respect to intercollegiate athletics reasonable pro­
visions considering the nature of particular sports."). See also Brief for 
Council of Collegiate Women Athletic Administrators as Amims Curiae 
4-16. Cf. Haffer v. Temple University, 524 F. Supp. 531 CED Pa. 1981), 
aff'd, 688 F. 2d 14 (CA3 1982). The opinion for the Court. limited as it is 
to a college that receives only "[s)tudent financial aid ... (that) is sui ge­
neris," ante, at 16, obviously does not decide whether athletic programs 
operated by colleges recehing other forms of federal financial assistance 
are v.ithin the reach of Title IX. Cf. 688 F. 2d. at 15, n. 5 (discussing the 
many forms of federal aid received by Temple university and its athletic 
department). 
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Cong., 1st Sess., 1 (1975) (1975 Hearings) (remarks of Rep. 
O'Hara). .Among the numerous Vvitnesses testifying about 
the programmatic reach of the Department's regulations 
\Vere Senator Bayh, the chief Senate sponsor of the legisla­
tion, see supra, at 4-5, and HEW Secretary \\..einberger. 
Both strongly supported the scope of the regulations as con­
sistent ·with the intent evidenced by the 92d Congress in 
1972. See, e. g., 1975 Hearings, at 169-171 (statement of 
Sen. Bayh); 178 (testimony of Sen. Bayh); 438, 485 (testi­
mony of Sec. Weinberger); 487-488 (letter from Sec. Wein­
berger).10 Specifically focusing on the legal basis for the De­
partment's regulations, the Secretary noted that 

"[o)ne of the places you look for guidance is in the in­
terpretation that the courts have given to similar stat­
utes. Title VI, in the Finch ease, was interpreted in a 
way ... that programs that have any educational value 
or any educational meaning are the ones that are covered 
regardless of whether the Federal funds go specifically 
to those programs. 

"In other words, if the Federal funds go to an institu­
tion which has educational programs, then the institution 
is covered throughout its activities. That essentially 
was the ruling \\ith respect to similar language in title 
VI, and that is why we used this interpretation in title 
IX." Id., at 485. 

1"See also, e.g., id .. at 90 (testimony of Kathy Kelly. President. U.S. 
National Student Association); 163-166 (testimony of Rep. :ilinkl; 18i-191 
(memorandum of American Law Division, Library of Congress); 191-196 
(memorandum of Center for National Policy Re\.iew); 284-285 (statement 
of Norma Raffel, Head. Education Committee, Women's Equity Action 
League); 385-388 (testimony of Dr. Bernice Sandler, Director, Project on 
the Status and Education of Women, Association of American Colleges). 
But see, e. g., id., at 49 (testimony of Darrell Royal, President, American 
Football Coaches Association); 98-99 (testimony of John A. Fuzak, Presi­
dent, National Collegiate Athletic Association): 231-232 (sta~ement of 
Dallin H. Oaks. President, Brigham Young l:niversityJ; 403-406 (testi· 
mony of Jan et L. Kuhn). 
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Then, in a subsequent letter submitted to the subcommittee, 
Secretary Weinberger addressed the precise issue posed by 
Grove City College in this case: 

"[I]f students attending an institution of higher educa­
tion are receiving benefits under the various Federal 
educational assistance programs, then all of the institu­
tion's activities that are supported by tuition payments 
of the students can be said to be receiving Federal finan­
cial assistance. n Id., at 488 (emphasis in original). 11 

Despite the attention focused upon, and the strong defense 
offered in support of, the programmatic reach of the Depart­
ment's regulations at these hearings, the House offered no 
formal resistance to the regulations. Indeed, among the 

11 The Secretary specifically cited and quoted from Bob Jones Unit'ersity 
v. Johnson, 396 F. Supp. 597 <SC 1974), summarily aff'd, 529 F. 2d 514 
(CA4 1975), a decision interpreting the application of Title VI to a college 
that enrolled students receiving veterans' educational benefits. The court 
in Bob Jones offered several reasons to justify its finding that the college's 
educational program was receiving federal assistance: 
"First, payments to veterans enrolled at approved schools serve to defray 
the costs of the educational program of the schools thereby releasing insti­
tutional funds which would, in the absence of federal assistance, be spent 
on the student ... . 

"[S]econd, ... the participation of veterans who-but for the availability 
of federal funds-would not enter the educational programs of the ap­
proved school, benefits the school by enlarging the pool of qualified appli­
cants upon which it can draw for its educational program. 

"finally. . . . (g)ra.nt programs frequently use institutions as conduits 
through which federal funds or other assistance pass to the ultimate benefi­
ciaries. Clearly, Title VI attaches to a recipient acting in that capacity. 

The altered method of payment under the current statutes funder 
which federal monies go directly to the students} does not change the na­
ture of the program or the basic role of the schools participating in the pro­
gram. . . . [TJhe nondiscriminatory participation of these schools is es­
sential if the benefits of these statutes a.re to flow to beneficiaries without 
regard to race." Id., at 602-603 (footnotes omitted). 
The court also explained that coYerage of the college's educational program 
was fully consistent ·with the congressional purpose underlying Title VI. 
See id., at 604. 
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several resolutions of disapproval introduced in the House, 
only one directly mentioned this aspect of the regulations, 
and this resolution was not acted upon either by committee or 
by the full House. H. R. Con. Res. 311, 94th Cong., 1st 
Sess. (1975) (disapproving regulations that "v;ould apply to 
athletic programs and grants ,,·hich neither receive nor bene­
fit from Federal financial assistance"); see 121 Cong. Rec. 
19209 (1975). 

Although the failure of Congress to disapproYe the Depart­
ment's regulations is not itself determinative, it does "len[d] 
weight to the argument" that the regulations were consistent 
v.ith congressional intent. No'rih Haven, supra, at 534. 
Moreover, "the relatively insubstantial interest given the 
resolutions of disapproval that were introduced seems par­
ticularly significant since Congress has proceeded to amend 
[Title IX) \\·hen it has disagreed vdth [the Department's] in­
terpretation of the statute." No'rih Haren, supra, at 534. 
Indeed, those amendments, by exempting from the reach of 
Title IX various facilities or senices at educational institu­
tions that themselves do not receive direct federa1 aid, 
strongly suggest that Congress understands the statute oth­
erwise to encompass such programs or activities. 12 

12 In 19i4, after the Department had published its proposed regulations 
for Title IX, the Congress excepted social fraternities and sororities and 
\·oluntary youth ser>ice organizations from the statute's reach. Pub. L. 
93-568, § 3(a), 88 Stat. 1862 (codified at 20 U. S. C. § 168l<a)(6)); see 120 
Cong. Rec. 41390-11394 (19i4). Later, in 1976, Congress provided statu­
tory exemptions for actMties related to BoystGirls State·Nation confer­
ences. father-son or mother-daughter acti\ities (if reasonable opportunities 
exist for the opposite sex), and collegiate scholarships awarded to "beauty" 
pageant v.inners. Pub. L. 94-482, § 412(a), 90 Stat. 2234 (codified at 20 
'G. S. C. § 168l(a)(i-9)); see 122 Cong. Rec. 2i9i9-2i987 (19i6). Obvi­
ously, since none of these activites receh·e direct federal support, these 
amendments would have been superfluous unless Title L\ was otherwise to 
be applied to such acthities when conducted by educational institutions re­
cehing federal funds. 

Other congressional developments since the issuance of the Depart· 
ment's regulations, which have not resulted in amendments to the statute, 
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In conclusion, each of the factors relevant to the interpre­
tation of the program-specificity requirements of Title IX, 
taken individually or collectively, demonstrates that the 
Court today limits the reach of Title IX in a way that was 
wholly unintended by Congress. The contemporaneous leg­
islative history of Title IX, the relevant interpretation of sim­
ilar language in Title VI, and the administrative and legisla­
tive interpretations of Title IX since the statute's original 
enactment all lead to the same conclusion: that Title IX cov­
erage for an institution of higher education is appropriate if 
federal monies are received by or benefit the entire 
institution. 

II 
A proper application of Title IX to the circumstances of 

this case demonstrates beyond peradventure that the Court 

lend even more support to the broader view of Title IX. After the De­
partment's final regulations went into effect in 1975, for example, Senator 
Helms introduced amendments to Title IX which would have defined "edu­
cation programs and activites" to mean "only programs or acthities which 
are an integral part of the required curriculum of an educational institu­
tion." S. 2146, §2(1), 94th Cong., 1st Sess. (1975); see 121 Cong. Rec. 
23845-23847 (1975). No action was taken on the bill. Similarly, in 1976, 
Senator McClure sponsored an amendment to define "education program 
or acthity" as "such programs or acti\ities as are curriculum or graduation 
requirements of the institutions." Amendment No. 389 to S. 2657, 94th 
Cong .. 2d Sess. (1976); see 122 Cong. Rec. 28136 (1976). This amendment 
was rejected in a recorded vote. Id., at 2814i. Finally, the 98th Con­
gress has recently reaffirmed its commitment to Title IX and to the regula­
tions originally issued thereunder. In particular, the House passed 

· (414-8) a resolution expressing its belief that Title IX and its regulations 
"should not be amended or altered in any manner which v.ill lessen the 
comprehensive coverage of such statute in eliminating gender discrimina­
tion throughout the American educational system." H. Res. 190, 98th 
Cong., 1st Sess. (1983); 129 Cong. Rec. Hl0085-H10095, Hl0100-Hl0101 
(Nov. 16, 1983). See H. R. Rep. No. 98-418 (1983). See also S. Res. 149, 
98th Cong., 1st Sess. (1983). After today's Court decision, it v.ill take an­
other reaffirmation of congressional intent. in the form of a clarifying 
amendment to Title IX, to ensure that the original legislative v.ill is no 
longer frustrated. 
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has unjustifiably limited the statute's reach. Grove City 
College enrolls approximately 140 students who utilize Basic 
Educational Opportunity Grants (BEOGs) to pay for their 
education at the College. Although the grant monies are 
paid directly to the students, the Court properly concludes 
that the use of these federal monies at the College means that 
the College "receives Federal financial assistance" \\ithin the 
meaning of Title IX. The Court also correctly notes that a 
principal purpose underlying congressional enactment of the 
BEOG program is to provide funds that \\.ill benefit colleges 
and universities as a whole. It necessarily follows, in my 
view, that the entire undergraduate institution operated by 
Grove City College is subject to the antidiscrimination provi­
sions included in Title IX. 

A 
In determining the scope of Title IX coverage, the primary 

focus should be on the purposes meant to be served by the 
particular federal funds received by the institution. 13 In this 
case, Congress has clearly indicated that BEOG monies are 
intended to benefit any college or university that enrolls stu­
dents receiving such grants. As the Court repeatedly recog­
nizes, "[t]he legislative history of the [Education Amend­
ments of 1972] is replete with statements evincing Congress' 
awareness that the student assistance programs established 
by the amendments would significantly aid colleges and uni­
versities. In fact, one of the stated purposes of the student 
aid provisions was to 'provid[e] assistance to institutions of 
higher education.' Pub. L. 92-318, § lOOl(c)(l), 86 Stat. 381, 
20 U. S. C. § 1070(a)(5)." Ante, at 9 (footnote omitted). 
See also ante, at 7 (Title IX "contains no hint that Congress 

13 Because I believe that BEOG monies are intended by Congress to ben­
efit institutions of higher education in their entirety, I find it unnecessary 
in this case to decide whether Title IX's reach would be the same when 
more targeted federal aid is being receiYed by an institution. For such 
cases, it may be appropriate to examine carefully not only the purposes but 
.also the actual effects of the federal monies received. 
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perceived a substantive difference between direct institu­
tional assistance and aid received by a school through its stu­
dents"); n. 13 ("student aid programs . . . were . . . designed 
to assist colleges and universities"); n. 19 ("The history of 
(the reenactments of the statutory authorization for BEOGsJ 
makes clear that Congress regards BEOGs and other forms 
of student aid as a critical source of support for· educational 
institutions"). 

In many respects, therefore, Congress views financial aid 
to students, and in particular BEOGs, as the functional 
equh·alent of general aid to institutions. Given this undeni­
able and clearly stated congressional purpose, it would seem 
to be self-evident that Congress intended colleges or univer­
sities enrolling students who receive BEOGs to be covered, 
in their entirety, by the antidiscrimination provisions of Title 
IX. That statute's primary purpose, after all, is to ensure 
that federal monies are not used to support discriminatory 
practices. Cannon, supra, at 704. 

Under the Court's holding, in contrast, Grove City College 
is prohibited from discriminating on the basis of sex in its 
own "financial aid program," but is free to discriminate in 
other "programs or activities" operated by the institution. 
Underlying this result is the unstated and unsupportable as­
sumption that monies received through BEOGs are meant 
only to be utilized by the College's financial aid program. 
But it is undisputed that BEOG monies, paid to the institu­
tion as tuition and fees and used in the general operating 
budget, are utilized to support most, and perhaps all, of the 
facilities and services that together comprise Grove City 
College. 14 

14 Although Jt:STICE STEVENS properly notes that there have been no 
findings of fact on this particular point, see ante, at 2-3 (concurring in part 
and concurring in the result), even the Court is forced to concede the obvi­
ous. see ante, at 16-li ("lt is true. of course, that substantial portions of 
the BEOGs received by Grove City's students ultimately find their way 
into the College's general operating budget and are used to pro>"ide a vari-
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The absurdity of the Court's decision is fu.-rt.her demon­
strated by examining its practical effect. According to the 
Court, the "financial aid program" at Grove City College may 
not discriminate on the basis of sex because it is covered by 
Title IX. but the College is not prohibited from discriminat­
ing in its admissions, its athletic programs, or even its vari­
ous academic departments. The Court thus sanctions prac­
tices that Congress clearly could not have intended: for 
example, after today's decision, Grove City College would be 
free to segregate male and female students in classes run by 
its mathematics department. This would be so even though 
the affected students are attending the College v.ith the fi­
nancial assistance provided by federal funds. If anything 
about Title IX were ever certain, it is that discriminatory 
practices like the one just described were meant to be prohib­
ited by the statute. 

B 
The Court, moreover, does not offer any defensible justifi­

cation for its holding. First, the Court states that it has nno 
doubt" that BEOGs administered through the Regular Dis­
bursement System (RDS) are received, not by the entire Col­
lege, but by its financial aid program. Thus, the Court rea:.. 
sons, BEOGs administered through the Alternate 
Disbursement System (ADS) must also be received only by 
the financial aid program. The premise of this syllogism, 
ho·wever, simply begs the question presented: until today's 
decision, there was considerable doubt concerning the reach 
of Title IX in a college or university administering BEOGs 

. through the RDS. Indeed, the extent to which Title IX cov­
ers an educational institution receiving BEOGs is the same 
regardless of the procedural mechanism chosen by the Col-

ety of services to the students through whom the funds pass."). The 
Court nonetheless ignores its own concession by claiming that there is "no 
persuash·e evidence" that Congress intended to cover an entire institution 
of higher education in this situation. As I explain in Par. II, howe\·er, the 
evidence of congressional intent is quite persuasive, if not com'incing. 
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lege to disburse the student aid. \\'ith this argument, there­
fore, the Court is simply restating the question presented by 
the case. 

Second, the Court rejects the notion that the federal funds 
disbursed under the BEOG program are received by the en­
tire institution because they eff ecti\·ely "free up" the Col­
lege's o\vn resources for use by all programs or activities that 
are operated by Grove City College. But coverage of an en­
tire institution that receives BEOGs through its students is 
not dependent upon such a theory. Instead, Title IX cover­
age for the whole undergraduate institution at Grove City 
College is premised on the congressional intent that BEOG 
monies would provide aid for the college or university as a 
whole. Therefore, whatever merit the Court's argument 
may have for federal monies that are intended solely to bene­
fit a particular aspect of an educational institution, such as a 
research grant designed to assist a specific laboratory or pro­
fessor, seen. 13, supra, the freeing-up theory is simply irrel­
evant when the federal financial assistance is meant to bene­
fit the entire institition. 

Third, the Court contradicts its earlier recognition that 
BEOGs are no different from general aid to a college or uni­
versity by claiming that "student financial aid programs ... 
are sui generis." Ante. at 16. Although this assertion 
serYes to limit severely the effect of the Court's holding, it is 
wholly unexplained, especially in light of the forceful e\i­
dence of congressional intent to the contrary. Indeed, it 
:would be more accurate to say that financial aid for students 
is the prototypical method for funneling federal aid to institu­
tions of higher education. 

Finally, although not explicitly offered as a rationale, the 
Court's holding might be explained by its v."illingness to defer 
to the Government's position as it has been represented to 
this Court. But until the Government filed its briefs in this 
case, it had consistently argued that Title IX coverage for the 
entire undergraduate institution operated by Grove City Col-
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lege was authorized by the statute. See ante, at nn. 10, 20. 
The latest position adopted by the Government, irrespective 
of the motivations that might underlie this recent change, is 
therefore entitled to little, if any, deference. Cf. North Ha­
ven, supra, at nn. 12, 29 (deference not appropriate when 
"there is no consistent administrative interpretation of the 
Title IX regulations"). The interpretation of statutes as im­
portant as Title IX should not be subjected so easily to shifts 
in policy by the executive branch. 

III 

In sum, the program-specific language in Title IX was de­
signed to ensure that the reach of the statute is dependent 
upon the scope of federal financial assistance provided to an 
institution. ·when that financial assistance is clearly in­
tended to serve as federal aid for the entire institution, the 
institution as a whole should be covered by the statute's pro­
hibition on sex discrimination. Any other interpretation 
clearly disregards the intent of Congress and severely weak­
ens the antidiscrimination pro\isions included in Title IX. I 
therefore cannot join in Part III of the Court's opinion. 


