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PRESIDENTIAL STATEMENT 

This Administration has done an extensive review of the 
Convention on the Prevention and Punishment of the Crime of 
Genocide. As a result of that review and at the strong urging of 
the American Bar Association and other interested groups, I have 
concluded that it would be in the nation's best interest for the 
United States to ratify the Genocide Convention. 

The commitment of our country to prevent and punish acts of 
genocide is indisputable. Yet our failure to ratify this treaty, 
which has now been pending before the Senate for thirty-five 
years and has been supported by Presidents Truman, Kennedy, 
Johnson, Nixon, and Carter, has opened the United States to 
criticism in international fora. We can refute such baseless 
criticism by ratifying the Convention, and more importantly we 
can utilize the Convention in our own efforts to expand freedom 
and fight human rights abuses around the globe. 

In 1976, the Senate Foreign Relations Committee reported 
favorably on the Convention and recommended that the Senate give 
its advice and consent to ratification subject to three 
understandings and one declaration. This approach exceeded the 
clarifications considered necessary by the Nixon Administration, 
but I support these understandings and decla~ation and believe 
they will help to secure Senate advice and consent to 
ratification of the Convention. 

My Administration looks forward to working with the Senate to 
resolve any issues that may arise in connection with its 
consideration of this treaty. Ratification of the Genocide 
Convention would reaffirm in this international legal context the 
fundamental and timeless American commitment to human rights. 
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THE WHITE HOUSE 

WASHING TON 

September 4, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 
SUBJECT: Genocide Convention 

Bob Kimmitt has copied you on a memorandum to Special 
Assistant to the Attorney General Ron Blunt, requesting 
Department of Justice comments on a memorandum on the 
genocide convention prepared by the Department of State. 
The memorandum, addressed to Robert McFarlane, recommends 
that the President announce his support for ratification of 
the convention, with the three understandings and one 
declaration recommended by the Senate Foreign Relations 
Committee in 1976. 

Ted Olson has advised Kimmitt that the Attorney General has 
no legal objection to the State recommendation, although 
Justice declined to take a position on the policy question 
of whether to announce support for ratification at this 
time. State notes that such an announcement could be viewed 
as "a cynical electoral ploy," but argues that the Adminis­
tration is vulnerable to criticism as the only one since 
Truman's not to support ratification. 

The genocide convention makes genocide a crime under inter­
national law. Parties to the convention agree to provide 
"effective penalties" for genocide, extradite those accused 
of genocide (in accordance with existing extradition treaties), 
and to submit disputes concerning the convention -- including 
the liability of a state for genocide -- to the International 
Court of Justice. 

Conservative opposition to the convention has, over the past 
several decades, focused on several objections: the convention 
"internationalizes" criminal law, hitherto a purely domestic 
concern; there is no justification for submitting American 
conduct to an international tribunal; violent nations will 
ignore the convention; the Senate by approving the convention 
will impose an obligation on the House to pass the requisite 
implementing legislation; the acts that constitute genocide 
-- primarily murder -- have traditionally been matters of 
state, not Federal, jurisdiction; hostile states will use 
the convention for propaganda purposes, accusing the United 
States before the ICJ of "genocide" in Vietnam. These 
objections are not unfounded, but a consensus has evolved 
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that they are outweighed by the propaganda windfall our 
failure to ratify the convention has already afforded our 
international opponents. 

The "declaration" accompanying ratification -- that ratifi­
cation will not be effective until implementing legislation 
has been passed -- responds to one of the principal objections. 
Two of the three "understandings" seek to limit the convention's 
rather broad and vague definition of "genocide;" the third 
notes that the extradition provision does not affect the 
right of the United States to try its own citizens before 
its own tribunals for extraterritorial offenses. 

I have reviewed the State memorandum, and the previous 
material provided by Justice and NSC on this matter, and 
have no objection to the State recommendation. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

September 4, 1984 

MEMORANDUM FOR ROBERT M. KIMMITT 
EXECUTIVE SECRETARY 
NATIONAL SECURITY COUNCIL 

FROM: FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

SUBJECT: Genocide Convention 

Counsel's Office has reviewed the draft Department of State 
memorandum on the Genocide Convention, and has no legal 
objection to the State recommendation that the President 
announce support for ratification of the Convention, with 
the noted three understandings and one declaration. 

cc: Richard G. Darman 

FFF:JGR:aea 9/4/84 
bee: FFFielding/JGRoberts/Subj/Chron 
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UNCLASSIFIED WITH 
CONFIDENTIAL 
ATTACHMENT 

NATIONAL SECURITY COUNCIL 
WASHINGTON. D.C. 20506 

August 27, 1984 

MEMORANDUM FOR RONALD L. BLUNT, SPECIAL ASSISTANT 
TO THE ATTORNEY GENERAL 

Department of Justice 

SUBJECT: Genocide Convention 

6058 

Would you please provide by August Jl, 0 Justice comments and,or 
concurrence on the attached State memorandum? Thank you. 

Attachment 
a/s 

cc: Fred F. Fielding 

ENCLOWRrJ,¥,.\~~~ 
UNCLASSIFIED WITH --CONFIDENTIAL 
ATTACHMENT 

R~~~8-
Executi~e Secretary 

-... 



~AL _rnited States Department of State 

1Vashington, D.C. 20520 

MEMORANDUM FOR MR. ROBERT C. McFARLANE 
THE WHITE HOUSE 

August 22, 1984 
Subject: Genocide Convention 

In recent months a variety of groups and individu~ls 
have written to the President or to senior staff members 
of the White House to urge Administration support for 
Senate ratification of the Genocide Convention. These 
have included a letter (dated April 12, 1984) to the 
President from Mr. Gerald Kraft, the President of B'nai 
B'rith, and most recently a letter to you (dated August 2, 
1984) from Professor John Norton Moore on behalf of the 
American Bar Association. Attached is a draft presi­
dential statement supporting ratification of the Genocide 
Convention. 

The Genocide Convention has been pending before 
the Senate for 35 years, and ratification has been 
supported by ~residents Truman, Kennedy, Johnson, Nixon, 
and Carter. The Senate Foreign Relations Committee last 
reported the treaty'out in 1976 with three understandings 
and one declaration. Due to opposition from various groups, 
the treaty was never brought to a vote on the floor. 

Over the years, opposition to the Genocide Convention 
has diminished. The American Bar Association, which until 
the 1970s was opposed to the treaty, is now a very strong 
supporter. Moreover, conservative opposition has diminished, 
and senators _such as Lugar and Armstrong have privately 
said they would support ratific.ation under appropriate 
circumstances. The core opposition now appears to be 
limited to Senators Thurmond, East, and Helms, and the 
Liberty Lobby. Jewish groups have long urged ratification. 

We consider that our technical questions about the 
treaty can be cured by the three understandings and one 
declaration that the Committee approved in 1976. The 
Corrunittee's position, which we endorse, was even more re­
strictive than that taken by the Nixon Administration. 

OADR 

D£ClASSIFIED 
NlS _[E5 ---Lbq/r tl-/;/lf 70 

'81 µr( I fe/2:2:/JJ; 
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The key argument against presidential support for 
ratification at this time is political. The Administration 
might be accused of a cynical electoral ploy, in submitting 
the treaty too late for action during the President's entire 
term after sitting on it for three and a half years; as noted, 
a few conservatives would oppose ratification on substantive 
grounds. The key argument in favor of an announcement ·of 
presidential support for ratification at this' time is in 
essence defensive. It is not urged that the Administration 
would gain a great deal by announcing support, but rather 
that a failure to support the treaty might well be denounced 
as an extreme position at variance with those of most pre­
ceding presidents including President Nixon. Moreover, the 
treaty is substantively acceptable and there is increasing 
pressure for the Administration to take a position on it. 

Senate Foreign Relations Committee staff have madeA 
it clear to us that the treaty cannot be considered this 
year, and we could seek to defer the holding of a hearing 
on the treaty if we felt such a hearing would be contro­
versial. The Department recommends that the President announce 
support for ratification, as part of his overall human rights 
policy, at whatever time the President may consider appropriate. 

~~~~ 
~~cutive Secretary 

Attachments: 

As Stated. 



DRAFT PRESIDENTIAL STATEMENT 

This Administration has done an extensive review of 

the Convention on the Prevention and Punishment of the 

Crime of Genocide. As a result of that review and at the 

strong urging of the American Bar Association and other 

interested groups, I have concluded that it would be in the 

Nation's best interest for the United States to ratify the 

Genocide Convention. 

The commitment of our country to prevent and punish 

acts of genocide is indisputable. Yet our failure to ratify 

this treaty, which has now been pending before the SenatG 

for thirty-five years, and has been supported by Presidents 

Truman, Kennedy, Johnson, Nixon, and Carter, has opened the 

United Stat~s to criticism in intern~tional 

fora. We can refute such baseless criticism by ratifying 

the Convention, and more importantly we can utilize the 

Convention in our own efforts to expand freedom and fight 

human rights abuses around the globe. 

In 1976, the Senate Foreign Relations Committee reported 

favorably on the Convention and recommended that the 

Senate give its advice.and consent to ratification subject 

to three understandings and one declaration. This approach 

exceeded the clarifications considered necessary by the 

·Nixon Administration, but I support these understandings 

and declaration and believe they will help to se~ure Senate 

advice and consent to ratification of the Convention. 

J 
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My Administration looks forward to working with the 

;enate to resolve any issues that may arise in connection 

1ith its consideration of this treaty. Ratification of the 

;enocide Convention would reaffirm in this international 

.egal context the fundamental and timeless American commit-

1ent to human rights. 

. ... 



The Declaration and the 3 Understandings· 
(adopted by Senate Foreign Relations 
Committee in 1976) 

Tz:.n OJ' ltuoL"C'TIOX' 01' JU.T'.:J"'lc.&.TIO);' ·: ~ 

Ruo7retl. (t'lt'o-thirt!~ of tli.4 S~ ;r.-e.u111 concurring t~), 
That the S-enate adrise a.nd con.sent to th! n.tifics.tion of the lntern.&­
tionn 1 C'onYention on the PN"•ention ud Punishment of the Crime of 
Genocide. adopted unanimously by the General As~mbh· of the 
'Lnited :\at.ions in Paris on December 9. 1M5. and signed on beh~f of 
the 'Lnited States on December 11~ 1948 (E.xecnti"e 0. Eighty-first 
Conpt"SS- first session) subj~ to the folJo,.-ing tllldersta.ndings a.nd 
decla.ration : 

1. That the t:nitf'd Sta.res Go•ern..IIHmt undersU..nds and construes 
tht ~ords .. intent to destroy. in "Gt'hole err in pa.~ 1. nations.I, e.th.nic:a.l. 
racial. or rPligious group !.S such" 1.ppuring in a.rticle II, to mun the 
intent to dPstroT a mtionaL et~1. ra.cid. or religious group by the 
acts specified in· article TI in such mLimer a.s to a.fiec! a. su bSanti&! pa..-t 
of the group concerned. · · 

2. That the t"niW St.a.tes Go~emment understa.nd.s a.nd const.roes 
the words ""menta.1 hann~ a.ppe:8-ring in a.rtide n (b) oft.his Conven-
tiQn to mean permanent impurment of menu.1 fA.CUlties. t 

3. That the 'Cnhed. States Gonrnment unders'..And.s a.:id construes 
article Yl of the Con~e.ntion in 1.Ccordance ,.)th the B..£Tttd llllgua.ge 
of the Report of the Le~l Committee of the t"nited ~ations Ge.neris.l 
As.semhlT that nothin~ in a.rtide TI shal11.:ff ec:t the right of a.nv State 
to br~ ·to tria.1 before its OTl"'ll tribunals u~ of its nationals !or &cts 
committffi outside the- L-niu-d Sta.tes. • 

-1. That the t"nited States Go~ernment deds.res tha.t it ,,.-111 not de· 
posit its instrument of ra.ti£carion ut1til after the imple:ce.ntin.g legis· 
lation referred to m article v h.a.s been e.n.a.cted. 
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MEMORA~DC!v1 

NATIONAL SECURITY COUNCIL 

ACTION 

June 21, 1984 

MEMORANDUM FOR ROBERT C. McFARLANE 

STEINER~ FROM: STEVEN E. 

SUBJECT: Ratification of Genocide Convention 

2204 

As I indicated in my Weekly Report of June 8 (Tab I), we have 
been looking at the possibility of submitting the UN Genocide 
Convention of 1948 to the Senate for ratification. Faith 
Whittlesey wrote to Jim Baker and you in March (Tab II) asking 
that we do so. I have been coordinating with Jim Ciccone of 
Baker's staff, who indicates that Baker has concurred that we 
should move on this. Since every Administration since Eisen­
hower has submitted the Convention for ratification, failure 
to do so could leave us open to attack on the "sensitivity" 
issue. 

Ciccone suggests that since this is an international issue, 
the NSC Staff should call Assistant Attorney General Ted Olsen 
and ask that Justice put their comments on paper and return 
the action to State. Once State and Justice are in accord on 
the reservations we would attach to the Convention, State will 
submit the issue to the White House for final decision. In 
the meantime, we will take discreet soundings to see whether 
submission for ratification would cause any controversey and 
whether the Senate would be any more likely than in past years 
to move on this. 

Ciccone feels that Olsen is sympathetic, but that philo­
sophical reservations on the part of the Attorney General have 
led Justice to sit on this issue. Ciccone intends to follow 
up with a call to Smith's office once we have touched base 
with Olsen. 

RECOMMENDATION 

That you authorize us to ask Olsen to put Justice's comments 
in writing and move action back to State. (We will press no 
further at this point.) 

Approve Disapprove 

5~S lWalt Raymond, Jack Matlock, Chris Lehman and Paul Thompson 
concur. 

Attachments 

Tab I 
Tab II 

Weekly Report of June 8, 84 
Whittlesey to RCM, March 15, 84, w/atch 



Office of the 
Assistant Attorney General 

U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 

JUN 2 I 1984 

MEMORANDUM TO FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

238-10/. ~ 

As you know, the State Department sent the Genocide 
Convention to the Department of Justice for our review. 
We have had an opportunity to study the matters now and 
the Attorney General has asked me to ascertain from you 
what the White House would like us to do at this juncture. 
If the White House feels that it would be timely to communi­
cate our thoughts to you at this time, we would be happy to 
do so. 

~o~ 
Assistant Attorney General 
Off ice of Legal Counsel 

'1 .; f 

..... 



ME:M:ORANDUM 

NATIONAL SECURITY COUNCIL 

INFORMATION .June B, 1984 

MEMORANDUM FOR ROBERT C. McFARLANE 

FROM: STEVEN E. STEINER 5--{c..~- . 

SUBJECT: Weekly Report - International Communications 
and Information 

Ratification of Genocide Convention: There may be a push 
within the Ad.ministration to submit the United Nations 
Genocide Convention to the Senate for ratification. The 
Convention was drawn up in 1948 and has been approved by 
92 countries, including the USSR. Although this adminis­
tration has not yet taken a position, every President 
beginning with Eisenhower has pressed for ratification. 
However, the Senate has not ratified it and is unlikely 
to do so in the near term. 

Shultz has approved the Treaty with some legal.reser­
vations and sent it to .Justice. Justice has made addi­
tional reservations, which I understand are acceptable to 
State, but wants to hold this over until Ed Meese has 
been confirmed. State would like to move now, as they 
consider it good international politics, and Faith 
Whittlesey is pushing for ratification with the-·thought 
·that this is also good domestic politics. She sent you a 
copy of her March 16 memorandum to Jim Baker with a plea 
for your help. 

I have been discussing this with State and with Jim 
Ciccone in Baker's office. Jim and I feel it would seem 
to be good politics to go forward. Jewish and other 
ethnic communities would strongly welcome it. Some 
conservatives would be opposed, but Evangelical Christian 
groups are likely to support ratification as long as we 
have appropriate clarifying reservations. One point of 
potential conservative opposition centers on the role 
which the International Court of Justice would play, hut 
our reservations will make it clear that this would have 
to be based on the consent of the parties. 

Ciccone intends to discuss this with Baker after the 
President returns from Europe, and~aker may then be in 
touch with you. The next step woul likely be for 
Justice to take this off the shelf, put their reser­
vations in writing and return it to State for comment. 
Once State and ·Justice are in agreement, it will come 
here for consideration by interested White Rouse parties, 
including Baker, Fielding and yourself. 

Walt Raymond and Jack Matlock support the suggestion of 
moving now,,.to prepare the Convention for submission to 
the Senate. 



'. _, .. 
- ' 

TO: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

March 15, 19_84 
. f '·' ':i q. l l ' 

· t 1 ·,, • \ i lJ /1 l,; t L ..J 

ROBERT MCFARLANE vJ 
FAITH R. WHITTLESEY~ 

D 7tormation 

fiJ1 Action 

Please help! 

Delay in making this decision amounts 
to a negative decision and loss of an 
opportunity for Presidential 
leadership. 

'-



THE WHIT£ HOUSE 
... 

WASHINGTON 

March 16, 1984 . ~--

MEMORANDUM FOR JAMES A. BAKER, III 

FROM: Faith Whittlesey~f\j 
.. 

SUBJECT: Ratification of the Genocide Convention 

As you know, .American ratification ef the United Nation's 
genocide convention was first proposed in 1948. The treaty 
has been approved by 92 countries including the Soviet Union 
and various Eastern Bloc states. However, the treaty has 
never been ratified by the United States Senate. 

This Administration has not yet taken a position on the treaty, 
stating repeatedly since 1981 that the question of support for a 
ratification effort is "under study." Some months ago, Secretary 
Shultz approved the treaty with minor language modifications or 
111 reservations" and sent it to .Justice where it is now waiting 
review.* Assistant Attorney General Theodore Olsen has sent an 
options memo to Attorney General Smith suggesting a number of 
additional "reservations'i - all of which are acceptable in 
principle to State. It is our understanding that the Attorney 
General, as a courtesy, is planning to· hold this matter over 
until Ed Meese's confirmation. 

Delay in addressing this matter will be the equivalent of making 
a negative decision. That is because it will be extremely 
difficult for an Administration bill approving the treaty to 
the Senate if the go-ahead does not occur until early April. 
short legislative session will require that some decision on 
matter occur at this time. · 

pass 
The 

this 

Erom a political perspective the following points are relevant: 

There is every indication of broad support for 
a treaty with proper clarifying."reservations.• 
This support flows from qonservatives as well 
as liberals. Opposition should be limited to 
a handful of senators, and a number of well-known 
conservatives may be prepared to work to mitigate 
such opposition. Further, Evangelical Christian 
groups are likely to support ratification of a 
treaty which contains appropriate clarifying 
"reservations." 



Passage of the treaty would be a significant political 
plus for the President. It would show him to be a 
leader - as five Presidents since Eisenhower tried 
to get a treaty passed and failed. If we could say 
that this President succeeded, it would underscore 
his leadership capabilities. 

It would position the President as a leader who is· 
prepared to make use of international treaties 
where appropriate, although he also has the will 
to reject international relationships (e.g., Law 
of the Sea, UNESCO) where necessary for United 
States interests. -

Ratification of the treaty would be well received 
in the Jewish community, the .Eastern European ethnic 
cormnunity and the moderate-to-liberal 
ftinternationalist" political community - all areas 
where gains by the President would be significant. 

cc: Edwin Meese, III 
Robert McFarlane 
Richard Darmc.n 

* Legal scholars, in general, support ratification as an impor­
tant symbolic statement which will in no way affect United States 
sovereignty. As is the case with some fifty treaties ratified by 
the United States, dispute settlement under the genocide conven­
tion falls within the compulsory jurisdiction of the 
International Court of Justice. However, in no case may 
individuals ever be charged and brought before the ICJ, which has 
neither personal nor criminal jurisdiction. Moreover, the 
proposed "reservations" ensure that the definition of genocide 
accepted by any instrument of ratification would be drawn so as 
to protect the United States from frivolous or malicious charges 
in any international forum. Further, even if ratified the 
genocide convention· and its provisions will have no domestic 
legal effect until implementing legislation is passed by each 
House of Congress. 

_.,. 
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Oitice of Legat Counsel 

Office of the k'::s.hington, D.C. 20530 
Assistant Attorney General 

MEMORANDUM FOR THE ATTOR~rnY GENSRAL 

Re: Genocide Convention 

The Department of State is now considering whether to 
recommend to the President that he seek the advice and consent 
of the Senate to ratification of the Genocide Convention, 78 
U.N.T.S. 277. The Secretary of State may in the near future 
seek your advice or support relative to his recommendation. 

In general, the Convention makes qenocide a crime under 
international law. Genocide is def inea as the commission of 
various spec~fied acts with the intent to destroy, in whole 
or in part, a national, ethnic, racial, or religious group, 
as such. Parties to the Convention'. undertake to enact1 in 
accordance with their respective constitutions, legislation 
necessary to provide penalties for persons guilty of those 
acts. - ~ 

--;--

Entering into the Convention would be an appropriate 
exercise of the treaty power under the United States Constitu­
tion in the sense that it deals with a proper subject of inter­
national concern • .!/ About ninety States are now part~es. 2/ 

l/ The Constitution states no restriction on the treaty power 
TThe President "shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two-thirds 
of the Senators present concur." Art. II, § 2). The Supreme 
Court has consistently said that the treaty_ power extends "to 
all proper subjects of negotiations between our government and 
other nations." Asakur~ v. Seattle, 265 U.S. 332, 341 (1924). 
No treaty has ever been held to be an. improper! subject. "Con­
vention," as used in this memorandum, is synonymous with treaty. 
It is a term commonly used for multil_ateral treaties. 

2/ The parties include Australia, Belgium, Canada, Cuba, France, 
German Democratic Republic, Federal Republic of Germany, Greece, 
Hungary, Israel, Mexico, Netherlands, Philipines, Poland, Spain, 
Sweden, U.S.S.R., Uni.tea Kingdom of Great Britain and Northern 
Ireland, and Vietnam. Significant non-parties are the People's 
Republic of China, South Africa, and the United States. 

.... -



The provisions of the Convention do not conflict with the 
Constitution. Whether the Administration wishes to support 
the Convention will, therefore, depend on its perception of 
the international and domestic legal and political.factors 
involved, factors discussed in parts II and III of this 
memorandum. 

To assist you in your consideration of the Convention and 
any recommendation regarding its ratification you may decide to 
make, the balance of this memorandum provides, in part I, a 
brief analysis of the Genocide Convention; in part II, some 
background mate~ial on efforts ~f prior Administrations to secure 
advice and consent for the Convention; and in part III, an 
analysis of arguments for and against ratification. Copies of 
the Convention and proposed implementing legislation are attached. 

We have no recommendation to make with respect to whether 
the United States should become a party to the Convention. 
Whether to d9 so is largely a policy question with foreign 

' policy and political overtones. 

r. The Genocide Convention 

Parties to the Convention undertake to prevent and punish 
genocide, which is defined and confirmed as a crime under 
international law. Any of the following five acts, i"f accompanied 
by the intent to destroy, in whole or in part, 3/ a national, 
ethnic, rac-i-cl, or relfgious gro~p, as such, constitutes genocide: 

(a} Killing members of the group; 

(b) Causing serious bodily or mental harm · ii to · 
members of the group; 

(c) Deliberately inflicting on the group conditions 
of life calculated to bring about its physical 
destruction in whole or in part; 

3/ Proposed implementing legislation, first 4rafted by the 
Department of Ju~~ice in 1972, defines "in patt" to mean a 
"substantial part" of "such numerical signific~nce that the 
destruction of that part would cause the destruction of the 
group as a viable entity." s. Ex. Rep. No. 23, 94th ·cong., 2d 
Sess. 34-35 (1976). 

4/ On next page. 
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(d) Imposing measures intended to prevent births 
within the group; and 

{e} Forcibly transferring children of the group to 
another group. 

The Convention also provides that conspiracy, attempt 
to commit genocide, direct and public incitement to commit 
genocide, and complicity in genocide shall be punishable. 

4/ (Fn. p. 2) Prior administrations and the Senate Committee 
on Foreign Relations have recommended an "understanding" by 
the Senate to make clear that the United States understands 
and construes the words "mental harm" to mean permanent 
impairment of mental faculties. s. Ex. Rep. No. 23, 94th 
Cong., 2d Sess. 6 (1976}. This understanding has been incor-

., porated into ·implementing legisla.tion submitted in the past 
b~ this Department. Id. at 35. 

An "understanding" is a statement which accompanies ratifica­
tion of a treaty and explains the meaning given to the treaty by 
the party submitting the understanding. It differs from a reserva­
tion, which excludes or varies .the legal effect of a provision of 
a treaty in its applica.tion to the reserving State. 

:"';: 

The designation by the rati£ying State as to whether a state­
ment is a reservation or understanding is not controlling. Whether 
the statement modifies the legal effect of the treaty or merely ,_ 
expresses its true intent depends, on the substance of the state-
ment. Statements made upon ratification are communicated to other 
signatory and acceeding states. Each has the separate right to 
dE::c;;.ae whether ti1e statement modifie!:> the legal effe'-t of the 

. treaty and whether it will consider itself in treaty relations 
with the State proposing the reservation or understanding. If 
accepted, the reservation or understanding becomes a condition 
to the ratification of the State making it. 

Parties have the right to object to a resirvation or under­
standing as incompatible with the purpose of the Convention. In 
so objecting a State may ref use to consider. itself in treaty 
relations with the res.erving or cons truing State or may, alter­
na ti vely, consider the provisions to which the reservation 
relates as not being in force between the two States. Id. at 
l5-16;·Vienna Convention on the Law of Treaties, 8 Int'Y-Leg. 
Mat. 679, Art. 21. Thus, the treaty relationship.among parties 
to a multilateral treaty may not be identical. 
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Parties to the Convention undertake to enact the necessary 
legislation to "give effect" to the provisions of the treaty 
including "effective penalties" for persons found guilty of 
genocide or conspiracy, incitement, attempts or complicity. 

In connection with the obligation of parties to enact 
legislation iecessary to give effect "to the provisions of 
the Convention, legislation making genocide a federal crime was 
first drafted and submitted to Congress in 1972. It has been 
introduced in Congress several.times since then. Past Admin­
istrations have had an understanding with the Senate Committee on 
Foreign Relations that the United States would not deposit 
its instrument of ratification (and thus not become a party to 
the Convention} until such legisldtion was enacted. E.g., S. Ex. 
Rep. No. 23, supra, at 9. The proposed legislation would amend 
Title 18 and would therefore be considered by the Corrunittees on 
the Judiciary of the House and Senate. The Committee on Foreign 
Relations has, however, taken note of bills introduced to imple­
ment the Convention in analyzing the issues that it presents • 

• Id. at 33. Any implementing legislation would presumably be 
cleered throu')h the Criminal Division and the Office of Manage­
ment and Budget prior to being transmitted to Congress. 

In general, most acts constituting genocide would violate 
existing Federal law, particularly the broadly-worded 6ivil 
rights statutes, which prohibit acts of violence which deny 
rights secured by the Constitution and laws of the United States. 
18 u.s.c. §§...-241, 242, 7245. 5/ See United States v. Guest, 383 
U.S. 745 (1966}; United States v-:-Price, 383 U.S. 787 (1966). 
Most acts of the type contemplated by the Convention which 
destroy a national, ethnic, racial or religious group, as ·such, ,_ 
would seem necessarily to deny iighti secured by the Constitution 
and laws of the United States. Based on particular facts, other 
Federal laws, such as those against kidnapping, may be violated. 
A spe~ific stalute making genocide an offense would avoid the 
problems of pleading and interpretation required by the 

5/ Section 241 makes unlawful conspiracies to injure any citizen 
Tn the free exercise of "any right of privilege secured to him by 
the Constitution or laws of the United States"; section 242 makes 
it a crime, under color of law to deprive any person of any rights, 
privileges, or immunities secured or protected by the Constitution 
or laws of the United States; section 245 provides penalties for 
interference with persons engaged in listed federally protected 
activities. 
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language of the civil rights laws and would cover some peripheral 
aspects of the offense of genocide, paticularly attempts and 
incitement, which do not appear to be covered by existing 
statutes. 6/ 

Under the Convention, persons charged with genocide would 
be tried by a competent tribunal of the State in whose territory 
the act was committed. As an alternative, they may be tried by 
"such penal tribunal as may have jurisdiction with respect to those 
contracting .parties which shall have accepted its jurisdiction.u 
Although some consideration was given to establishing a tribunal 
at the time the Convention was drafted, no such tribunal has been 
created or proposed, so the issue of acceptance of jurisdiction 
is not presented at this time. Thus, persons charged in the United 
States with violation of the federal statutes implementing the 
Convention would only be tried in the federal courts of the United 
States. Draft implementing legislation has provided in the past 
that criminal prosecution shall be the exclusive means of enforce­
ment. S. Ex. Rep. No. 23, supra, at 37. 

parties. to the Convention are bound to grant extradition, in 
accordance with their laws and treaties, of persons charged with 
crimes falliQg under the Convention. Thus, if the United States 
and another State were both parties to an extradition treaty and 
to the Convention, genocide would be considered an extraditable 
offense. Genocide is not to be considered a political crime for 
the purposes of extradition. This point is worth noting because, 
under existipg extradi i::.ion treaties, extradition is not normally 
granted for political offenses •. 

... ·--
y Opponents cf the Conv.:.i1tion do not aµpear to be claiming 
now that the implementing legislation would increase federal 
jurisdiction over violent crimes. When the Convention was first 
submitted to the Senate in 1950 opponents argued that a genocide 
statute could be used as a federal anti-lynching law. _See 
Executive.Sessions of the Senate Foreign Relations CommTEtee, 
(Historical Series}, vol. 2, 8lst Cong., 1st and 2d Sess. 391 
(1949-50}. Passage of civil rights legislation in the 1960's, 
such as 18 u.s.c. § 245, and court decisions, such as Guest 
and Price, supra, clarifying the scope of ea~lier statutes# 
ought to have eliminated this objection. Nevertheless, the 
strongest opposition to the Convention continues to come from 
the South. The proposed implementing legislation is not aesigned 
to amend or affect existing civil rights legislation. 
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Disputes relating to the interpretation, application, or 
fulfillment of the Convention, including those relating to 
the "responsibility of a State" for genocide, "shall" be submitted 
to the International Court of Justice ( 11 I.C.J.") at the request of 
any of the parties to the dispute. 7/ This provision, Article IX, 
seems to contemplate that a nation which is a party may bring 
another such party before the I.C.J. and accuse it, institu­
tionally, of genocide. If the alleged genocide has been 
committed against citizens of the complaining party, damages may 
be sought. However, if a party were· accused by another State of 
mistreating its own citizens, it appears that damages could not 
be awarded but that party could be adjudicated a violator with the 
attendant publicity such adjudication would entail. 8/ 

7/ The I.C.J. is the principal judicial organ of the United 
Nations. All members of the United Nations are parties to the 
Statute of the Court which is part of the Charter. United 
Nations Charter, 59 Stat. 1031, ~rts. 92, 93. · 

8/ See Hearings on ·the Genocide Convention before a subcommittee 
of t~Senate Committee on Foreign Relations, 8lst Cong., 2d Sess. 
134-35 (1950). On December 2, 1948, when voting in favor of the 
text of the Convention, the United States representative in the 
General Assembly stated that if "responsibility of a state" is 
used in the traditional sense of responsibility to another State 
for injuries sustained~by nationals of the complaining state, the 
words woulc.not appear to be objectionable. He further. said that 
if the words mean that a State can be held liable in damages for 
injury inflicted on its own nationals, the provision is objection- •-
able. Subsequently, when the Co~vention was transmitted to the 
Senate in 1949, President Truman recommended an understanding that 
under Article IX a State could not be held liable in damages·for 
inj 1.!ries inflicted by it on its own nationals. Id. a.t 5. There 
has been no recommendation of such an understandTng since then but 
·it would be possible to renew this recommendation. It appears to 
be consistent with dictum by the I.C.J. to the effect that all 
States have a.~legal interest" in protecting human rights but that 
"the instruments which embody human rights do not confer on States 
the capacity to protect the victims of infringement of such rights 
irrespective of their nationality." Barcelona Traction Case, [19701 
J..C.J. Rep. 4, 32, 47. The Restatement of Foreign Relations Law 
of the United States (Revised) 170-71 {tent. flraft No. 3, 1982) 
states that any.State may pursue remedies for violations of human 
rights even if the individual victim was not a national of the com­
plaining State.. The draft Restatement does not go so far as to say, 
however, that a State may seek damages even if there was no damage 
to it and there is no precedent for such an action. 

I 
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The term "genocide" has, of course, been used rather loosely 
in both domestic and international contexts. Mere charges of 
discrimination wou+d not, it seems, be recognized under the Con­
vention since the acts embraced within the definition include only 
such things as killing, causing serious bodily or mental harm, in­
flicting conditions on a group calculated to bring about its destruc­
tion, imposing measures to prevent births or separating children 
from their families. However, it may be Jmportant to define 
these terms further to make it entirely clear that these defini­
tions could not be construed beyond those acts clearly embraced 
within the concept of genocide. Of course, a charge of violation 
must be predicated on an "intent" to "destroy one of .the protected 
groups "as such." 9/ This should provide some protection against 
frivolous, propaganda-inspired, charges. However, irrespective of 
the ability of a party to defend itself on the merits of such 
charges, it does appear on the surface that charges could be made 
and supported by some unspecified form of evidence of "intent." 

A related issue is whether a nation such as the 
, United States could be charged with genocide for events which 

occured prior to ratification. State Department witnesses have 
testified in the past that the Convention is purely prospective, 
but have not.explained how they reached that conclusion. Geno­
cide Convention, Hearings before a Subcommittee of the Senate 
Committee on Foreign Relations, 9lst Cong., 2d Sess. at 68-69 
(1970). Similarly, an often-quoted writer on the Convention 
has stated that the Convention "purports to operate in future 
by referenc~~~o a crime· which the Contracting Parties •under­
take to prev~nt and punish.'" 2.P. Drost, The Crime of State 
120 (1959). It is not clear, however, that the quoted language 

. . 

9/ For example, treatment of Haitians detained by the .INS would 
not be genocide even though they may claim to have been "mentally 
harmed" by the experience. Detention is based on their status; 
Haitians who are in this country lawfully are not subjected to 
similar treatment. There is no intention to '~des troy" Haitians 
"as such." 

- 7 
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limits the Convention to future acts. Article I "confirms" that 
genocide is a crime under international law which could be con­
strued as suggesting that the Convention recognizes a pre-existing 
obligation. The United States could submit an understanding 
stating that it understands the Convention to apply only to acts 
taking place after ratification. No such understanding.has 
previously been discussed or proposed. 

It should be noted, however, that if a State, such as 
Vietnam (however inappropriate Vietnam. may be as a complainant), 
wished to charge the United Sta~es with genocide in the I.C.J., 
it probably could lodge such a.charge irrespective of the Con­
vention and assert that its claim was based on the obligations 
of the United States under customary international law, which 
exist in addition to those that would be undertaken in the Con­
vention. As early as 1951 the I.C.J. made clear "that the 
principles underlying the Convention are principles which are 
recognized by civilized nations as binding on States, even without 
any conventional obligation." Reservations to the Convention on 
the Prevention and Punishment of .the Crime of Genocide, [1951] 
I.C.J. Rep. 15, 23. See Barcelona Traction Case, [1970] I.C.J. 
Rep. 4, 32; Restatement, Foreign Relations Law of the United 
States (Revised) 156, 158 {Tent. draft No. 3, 1982). 10/ 

. ~- -~ . 

IO/ Claims may, however, be barred by lapse of time. International 
law recognizes a rule of extinctive prescription similar to 
the equitable doctrine of laches. l H. Lauterpacht, Oppenheim's 
International Law 349 (8th ed., 1955) 

- 8 -
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Article 36{2) of the I.C.J. Statute empowers the I.C.J. 
to decide without any special agreement any question of 
international law and the existence of any fact which, if 
established, would constitute a breach of an international 
obligation where States have decl9red that they recognize .the 
jurisdiction of the Court to decide such matters. The United 
States has filed such a declaration, subject to the "Connally 
Amendment" that the declaration shall not apply to disputes 
with regard to matters which are essentially within the 
domestic jurisdiction of the United States "as determined 
by the United States." 61 Stat. 1218 (1946). 11/ The United 
States probably could invoke this reservation if charged ,, 
under customary international law with genocide as to its own 
citizens within the United States but the terms of the reserva­
tion would not seem to embrace actions taken abroad, such as 
those which might be contained in charges that might be brought 
by Vietnam. 12/ 

· 11/ There has been considerable debate as to precisely what 
the Connally Amendment means and the extent to which the 
I.C.J. can review determinations made by the United States. 
See Gross, Bulgaria Invokes the Connally Amendment, 56 Am. 
Y:-rnt'l L. 357 (1962). The State Department has taken the 
position in the past that the Reservation is inconsistent 
with the provision of the Statute, of the Court that the· 
Court shall determine its own jurisdiction, Digest of U.S. 
Practice in Int'l Law 1567 (1978), thus suggesting that any 
det("2:::mination 5y the United States pursuant to the Reservation 

.may not be conclusive. As long as the Reservation remains 
we ought to assume, however, the United States would be ready 
to assert it in a proper case. 

12/ Article 36(1) of the Statute of the I.C.J. v~sts jriris- · 
dTction in cases provided for in treaties and conventions in 
force, thus allowing for jurisdiction under Article IX of the 
Genocide Convention. The Connally Amendment fS 1 by its own 
terms, only a reservation to Article 36(2} ana not Art. 36(1) 
and would therefore have no effect on the jurisdiction of the 
I.C.J. under the Convention if the United States become a 
party. s. Ex. Rep. No. 23, supra, at 13. 

- 9 -
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II. The History of Efforts to Secure Advice and Consent 
to the Convention 

Traditional international law was concerned with co-existence 
among States~ it did not ordinarily regulate the manner in which a 
country treated its own nationals. 13/ The scope of international 
law has, in recent years, been signTricantly broadened. The 
experience of the Second World War gave rise to the growth of a 
philosophy that international protection of individual human 
rights should be the rule rather than the exception and should 
be embraced within concepts of .international law. Thus, the 
United Nations ("U.N.") has sponsored the codification of human 
rights in various treaties. l H. Lauterpacht, Oppenheim's 
International Law 736-53 (8th ed., 1955). 

The Truman Administration was, through its representatives 
at the U.N.~active in the drafting of the first of these 
treaties, the Genocide Convention. The text was adopted by the 
U.N. and opened for signature and ratification by members in 1948. 
President Truman transmit~ed it to the Senate· for advice ana 
consent in 1949, and hearings were held in 1950. The Genocide 
Convention, Bearings before a subcommittee of the Senate Committee 
on Foreign Relations, 8lst Cong., 2d Sess. (1950). Solicitor General 
Perlman was a leading witness, taking the position that there was a 
firm constitutional basis for the treaty. The opposition was led by 
the American Bar Assoc~}:ition. In general, opposition witnesses 

....... _ 

_,,_-

13/ By international law, we mean "the body of customary and treaty 
rules which are considered legally binding by States in their inter­
course with each other." l H. Lauterpacht, Oppenheim's International 
Law .4-5 (8th ed., 1955). By its very nature, "international law" 
1"Eiin many respects quite amorphous. Its meaning on any particular 
subject may be debatable. Much international law is evidenced in 
the form of scholarly writings and speculatiop. Other sources, in 
addition to treaties, include international custom and the general 
principles of law recognized by civilized nations. See Statute of 
the I.C.J., Art. 38. 
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argued that the Convention would intrude federal criminal juris­
diction into local matters and that the treaty power should not 
be used to convert domestic criminal matters into international 
legal matters. No action was taken by the Senate on the Conven­
tion at that time. The Convention itself, pursuant to its terms, 
entered into force in 1951 when twenty States became parties. 

The Eisenhower Administration, through Secretary Dulles, 
opposed implementing human rights through the treaty power, 
partly as a strategy to defeat the so-called Bricker amendment 
to the Constitution. Senator Bricker•s proposed constitutional 
amendment would have limited the growth of federal power through 
exercise of the treaty power by overruling Missouri v. Holland, 
252 U.S. 416 {1920). 14/ That decision held that a_ treaty could 
be the basis for enacting legislation to carry out the treaty 
even if the treaty dealt with matters otherwise reserved to the 
States by the Tenth Amendment. 15/ The Eisenhower Administration 
felt that if it supported the Convention it woula have given 
more impetus.to those who were sponsoring and supporting the 
Bricker Amendment. After Secretary Dulles stated in 1953 that 
he would not press for ratification of the Convention, there 
seems to have been no subsequent reconsideration of this 
position during the Eisenhower Administration. 

14/ Hearings were held on the Bricker amendment, which appeared in 
different forms, in 1952, 1953 and 1955. It was reported favoral)ly 
by the Senate Committee on the Judiciary in 1953. S. Rep. No. 412, 
83rd Cong., 1st Sess. (1953}. L. Henkin, Foreign Affairs and the 
·constitution 384. (1972). The key provision was: "A treaty shall 
become effective as internal law in the United States only through 
legislation which would be valid in the absence of a treaty .. ': 

15/ It does not seem that adoption of the Bricker Amendment would 
nave prevented implementation of the Genocide Convention. The 
Constitution, Art. I, § 8, cl. 10, specifically authorizes Con­
gress to define and punish offenses against the law of nations. 
Congress could therefore make genocide a federal- crime under 
such power or under other constitutional provisions without 
relying on the treaty power. 
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Presidents Johnson and Nixon supported ratification of 
the Genocide Convention. A second series of hearings was held 
on the Convention in 1970. This Department was represented 
by then Assistant Attorney General Rehnquist, who reaffirmed 
this Department's 1950 position that the treaty was lawful under 
the Constitution. He noted that in 1950 the questions posed 
concerning the treaty power and federal jurisdiction were some­
what novel~ adding that "developments in the intervening years-­
the extensive use of the treaty power and the growth of Federal 
criminal jurisdiction--have, it seems, illuminated both these 
areas to the point where I believe I can safely say that the 
questions • • • are more matters of policy than questions of 
legal power." Thus, he explained, the 1950 presentation was 
as fully valid in 1970 as it was before. If anything, the 
questions had become easier because of the growth of precedent; 
about two-thirds of the total number of treaties entered into 
by the United States since 1776 had been concluded between 
1949 and 1968. These included several human rights treaties 
including th~ Protocol Relating to the Status of Refugees, 

· 19 U.S.T. 6233. Mr. Rehnquist l~ter wrote that the number 
of parties to the Genocide Convention had increased between 
1950 and 1970 from 7 to 75, "thus emphasizing the view of the 
world commun~ty that genocide is both a matter of international 
concern and a proper subject for treaty negotiations."- Genocide 
Convention, Hearings before a Subcommittee of the Senate Comm~ttee 
on Foreign Relations, 9lst Cong., 2d Sess. 147, 162, 164 (1970) • 

... 
The Sena-'!:e Committee on Foreign Relations reported the Conven­

tion out for the first time in 1970 but no further action was taken. 
S. Ex. Rep. No. 25, 9lst Cong., id Sess. (1970). Hearings were 
held again in 1972 without participation by Government witnesses; 
the Convention was again reported' out, but was not considered 
by the full Senate. 

In 1974 the Convention came to the Senate floor for the only 
time. No vote was taken on the merits because of a filibuster led 
by Senator Ervin; several attempts to pass a cloture motion failed. 
Digest of U.S. Practice in Int'l Law 128-29 (1974}. In 1976, the 
tfie A.~erican Bar Association reversed its position and has, since 
that time, supported the Convention. 16/ It was reported out again 
that year. s. Ex. Rep. No. 23, 94th Cong., 2d Sess. (1976). The 
Carter Administration attempted to secure ratification of the 
Convention. Hearings were held in 1977 at whi~h both Executive 
branch and ABA witnesses appeared in support. 

16/ An earlier attempt to change the ABA position in 1969-70 
had been defeated by a narrow margin. s. Ex. Rep. No. 23, 
supra, at 3. The Convention had not been a live issu~ in 
the ABA in the yea~s between 1950 and 1969. _ 
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In December, 1981 hearings were again held on the Convention. 
The Department of State declined to appear because the matter was 
under study. The Department of Justice was not invited. The 
principal supporters were the ABA, Senators Proxmire and 
Boschwitz, and former Senator Javits. The opposition included 
Senators Thurmond and Helms and the Liberty.Lobby, which has 
.regularly appeared at hearings against the treaty. No Com­
mittee action has been taken since the 1981 hearings. 

Thus, over a period of 32 years, the Genocide Convention 
has been the subject of five hearings and has been reported out 
of committee four times, most recently in 1976. Opponents have 
always been able to command enough support to prevent approval 
by the Senate. 

III. Arguments for and against the Convention 

The arguments in favor of the Convention have been suggested 
in the discus.sion above and are easily stated. The Gnited Stal.es 
is alone among the major democratic nations in not being party to 
the Convention. It is urged that it would therefore serve our 
foreign policy interests to become a party and demonstrate our 
support in the world community for the protection of human 
rights. Ratification would also provide the United States with 
legal standing, should .~he occasion arise, to bring cases before 
the I.C.J. and to file ·protests at the diplomatic level. These 
possible advantages must be weighed against the -practical and 
political difficulties invol'ved. : 

As noted, Senators Helms and.Thurmond both opposed the 
Convention in recent hearings. We summarize their main points 
and provide comments or a summary of the responses which have been 
or cculd be made to th~m. (Citations are to pages in the 1981 
hearing unless otherwise designated: The Genocide Convention, 
Hearing before the Senate Committee on Foreign Relations, 
97th Cong., 1st Sess. (1981).) 

a. Senator Helms 

> 
1. The Convention creates a new theory of international 

law; criminal law has always been a matter of purely domestic. 
concern and .by approving the treaty we limit the sovereignty 
of the United States (p. 4). 

- 13 -
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comment: The Constitution empowers Congress to define 
and punish offenses against the law of nations (Art I, § 8, 
cl. 10), and that authority has been used over the years 
to punish a variety of crimes, including piracy, a?saulting 
foreign ambassadors, counterfeiting foreign currency, and 
aircraft hijacking. See Statement of Solicitor General 
Perlman in 1950 Hearings at 40-42. 

Virtually all treaty obligations limit the sovereignty 
of parties in some way. The limitation is not significant 
here since the United States would not want to engage in 
genocide. As noted, supra, genocide is, in any event, an 
offense against customary international law. 

2. There is no justification for submitting American 
conduct to the judgment of the world. (p. 4). 

Comment: Ninety nations are now parties to the Conven­
tion. The above argument is necessarily based on the percep-

' tion that the United States would not receive fair treatment by 
an jnt:.ernatioT'lal institution with power to adjudicate violations 
of the,Convention. Some actions of the United Nations may 
provide a basis for this perception. U.N. bodies have, for 
example, denounced the United States for "practicing colonialism" 
in Puerto Rico. The only body authorized to make determinations 
under the Convention, however, is the I.C.J. which operates as 
a judicial rather than .a political body. Although no one can 
predict whaL±he I.c.J: would do in a particular case, it has not 
been the subject of the same criticism as the G~neral Assembly 
for being biased against the United States. 

3. The violent nations of the world will not obey the 
Convention {pp. 4-5, 8). 17/ 

Comment: This may well be very true. The Convention 
will not, of course, eliminate genocide. Becoming a party 
would, as noted, give the United States a right in some cases 
to call violators to account in an established forum. (No 
case has, however, been brought to the I.C.J. alleging genocide.) 
There have been instances in recent years in Central America· 
and Southeast Asia in which the United States may have wished · 
to have had a forum to bring charges against certain nations 
for brutal repression against ethnic groups. >The approximately 
ninety parties include virtually all of the major countries 
of the world except the United States and the People's Republic 
of China. Most of the Communist nations are parties. Whether 
the airing of such charges in the I.C.J. would have had any 
salutary effect, however, is simply a matter of speculation. 

i . 

17/ Senator Thurmond also made this point. 
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4. The Senate, in approving the Convention, would impose 
upon the House an obligation to pass implementing legislation 
which the House may not wish to pass {p. 5). 

Comment: This problem has been avoided in the past by 
an understanding between the Executive and the Senate Committee 
on Foreign Relations that the President will not deposit the 
instrument of ratification until implementing legislation has 
been enacted. Under this procedure, there is no international 
obligation to pass such legislation until the time of deposit. 
If legislation is not passed, the United States simply does not 
become a party to the Convention. s. Ex. Rep. No. 23, supra, 
at 9, 19. This process would leave the House of Representatives 
free to exercise its own independent judgment on the matter. 

b. Senator Thurmond 

The Convention would become .binding domestic law, and 
would nullify acts of Conqress and prior treaties iP-consistent 
with the Convention {p. 8, 9). 

Comment: The legislative history and the Convention 
itself make clear that the Convention would not be seif­
executing and that implementing legislation would be necessary. 
Statement of Solicitor General Perlman in 1950 Hearings at 
31-32. We a.re not aware of, nor has Sena tor Thurmond identified, 
any existing.statutes or treaties which would be inconsistemt 
with the United States' becoming a party to this Convention .. 

2. Matters concerning criminal conduct involving murder 
or conspiracy.to commit murder should be primarily a matter 
o~_state jurisdiction (p. 9). 

Comment: Ordinary crimes such as murder would still be. state 
crimes. Legislation submitted in the past has made clear that state 
law is not pre-empted. S. Ex. Rep. No. 23, supra, at 37; 
Statement of Solicitor General Perlman in 1950 Hearings at 46 • 

. A.federal statute, were it deemed desirable, might well.deal, 
with matters beyond the capacity of individual state authorities. 
In any event, were crimes arguably constituting genocide, as 
defined in the Convention, to be committed wi~hin the jurisdiction 
of the United States, it would arguably be desirable for the . 
Attorney General, rather than local prosecutors, to prosecute or 
determine not to prosecute such crimes due to the obvious 
international attention that would be drawn to such events. 
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3. The Convention would nullify Article II(7) of the U.N. 
Charter, which states that the Charter does not authorize the 
U.N. "to intervene in matters which are essentially within 
the domestic jurisdiction of any state." (p. 9). 

Comment: The Convention rests on its own authority as 
a treaty and not on the U.N. Charter. The Convention does 
not grant any additional power to the U.N. Statement of 
Solicitor General Perlman in 1950 Hearings at 27. The approxi­
mately ninety parties to the Convention apparently do not 
consider concern about genocide to be solely a domestic affair. 
In fact, the Un'ited States has taken the position in the past 
that it is not. However, this Administration's judgment on 
this matter presents a policy, rather than a legal, issue. 

4. The Convention creates a risk that Americans may be 
tried in an international tribunal (p. 10). 

Comment: The Convention permits persons charged with 
• genocide to be tried "by such international penal tribunal 

as may have jurisdiction with respect to those Contracting 
Parties which shall have accepted its jurisdiction." As noted 
in part I, supra, no tribunal has, in fact, been created or 
is now proposed. Stat~ment of Solicitor General Perlman 
in 1950 Hearings at 44. 

Apart from policy .considerations, constitutional questions 
would probabTy prevent ''the Uniteq States from submitting 
persons accused of genocide in the United States to trial in 
such a tribunal. For example, Article III of the Constitution 
and the Sixth Amendment provide that the trial of all crimes 
shall be by jury and shall be hel'a in the State where the 
crimes are committed. 

s. The United States would not be able to refuse extradi­
tion for genocide on the grounds that it was a political offense 
and thus would be precluded from asserting that basis for not 
extraditing an American serviceman for fighting in a country 
with whom the United States has an extradition treaty {p. 10). 

Comment: The Convention provides that genocide shall not-be 
a political offense for extradition purposes. Extradition, how­
ever, requires a judicial hearing to review' ev>idence and further 
review by Executive Branch officials. Suchrevidence must be suffi­
cient to justify a person's arrest and committal for trial in the 
United States. 18 u.s.c. § 3181 et seq.; 6 M. Whiteman, Digest of 
International Law 996, 1026-30. There is no reason, therefore, 
to assume that extradition would take place in this country for 
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unfounded charges of genocide. If the United States believed the 
charge justified, the Convention does riot prevent the United 
States from electing to try its own nationals. The Convention 
does not make this explicit, but the proposition has clear support 
iry the drafting history. The Senate Committee on Foreign 
Relations has therefore proposed that the United States submit 
an understanding to this effect at the time of ratification. 
s. Ex. Rep. No. 23, supra, at 10. See Letter from Assistant 
Attorney General Rehnquist in .1970 Hearings at 162-63. 

6. States, such as the Soviet Union and Vietnpm, could 
bring charges of genocide against the United States in the 
International Court of Justice and wage an unfounded 
propaganda campaign (p. 11). 

Comment: The International Court of Justice might be used . 
in such a manner. However, reservations to the Convention 
by most Soviet bloc countries require the consent of all 
parties befo~e a dispute can be brought before the I.C.J., a 

• reservation 18/ that the United States could therefore 
invvke if brought by such a country. 

Vietnam ~id not make such a reservation when it became a 
party in 1981, and could presumably file a case under the 
Convention against the United States based on the killing of 
Vietnamese in Vietnam if the United States ratified the treaty 
without such a reservat~on. (This assumes that the Convention 
might be app:!:ied to facts taking place before United States 
ratification, an issue discusssed in part I, sci~ra. It also 
assumes that Vietnam would choose· to bring charges of genocide 
against any country and implicitly place in issue its own 
conduct.) The United States woul~ presumably contend that it 

187 The United -States could submit a reservation to Article IX of 
the Convention relating to the jurisdiction of the I.C.J. similar 
to that submitted by the u.s.s.R. If it did so, however, other 
parties to the Convention, as described in note 4, supra, could 
take the position that such a reservation was incompatible witti 
the purpose of the Convention and therefore object to it. In so 
objecting they may refuse to consider themselves in treaty . 
relations with the united States as far as this Convention is 
concerned. Reservations to the Convention on the Prevention 
and Punishment of the Crime of Genocide, [1951] I.C.J. Rep. 15. 
The Netherlands, for example, does not consider states making 
reservations to the I.C.J. jurisdiction provision of the Con­
vention as parties to the convention. 

I 
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has never attempted to destroy Vietnamese, "as such,h within 
the meaning of Article II of the Convention. The forces that 
the United States assisted in Vietnam were identical ethnically, 
nationally and racially with the forces we opposed. See 
Memorandum from then Assistant Attorney General RehnqUISt to 
the Attorney General, Nov. 10, 1969, at 12. 

7. The Genocide Convention would chill free speech 
because of the prohibition on incitement to commit genocide. 
(p. 11). 

Comment: ~rticle III of the Convention prohibits "direct 
and public incitement to commit genocide." This prohibition 
appears to be fully consistent with standards governing regula­
tion of incitement to lawless action announced by the Supreme 
Court. Brandenburg v. Ohio, 395 U.S. 444, 447 (1969). See 
Statement of Assistant Attorney General Rehnquist in 1970 Hearings 
at 152, 163. Other States with different views of free speech 
could, as suggested by opponents, challenge the United States 
interpretation in the I.C.J. and ~rgue that what the United 
States considers protected speech ought to be punished. Whether 
-the United S~ates wishes to take ~uch a risk is essentially a 
political judgment. However, the United States probably stands 
more to gain 'than to lose in any debate over freedom of 
expression. 

CONCLUSION 

Whether to recommend ratifica·tion of the. Convention is 
largely a policy question. Some judgment must be made con­
cerning the vallJE> to the Uni i:.ed States o.f entering into such. 
a compact which may be said to be largely unenforcable against 
those countries most likely to violate it and useful as a 
propaganda vehicle against those countries which are most 
sensitive to human rights. On the other hand, the United 
States may well feel that if the tribunal before which such , 
charges would be lodged is a fair one, it may have an excellent 
platform to seek to expose atrocities being committed in 
communist nations which otherwise are largely ignored in the 
world community. Assuming a fair tribunal, tBe United States 
has little to fear from charges brought against it. The I.C.J. 
has proved to be a useful tribunal to the United States in the 
past. In the Iran dispute, its judgment, while not directly 
enforceable, was valuable to the United States for economic and 
diplomatic purposes. 
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Some consideration should be given to the internal political 
impact of support of this Convention. .Advantages and disad­
vantages in that regard should be explored by experts in those 
matters. 

Theodore B. Olson 
Assistant Attorney General 
Office of Legal Counsel 

cc: Deputy Attorney General 

, 
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E. \VAR CRIMES AND CPJMES AG~"'ST HUMANITY, INCLUDING GENOCIDE 

16. Comention on the Pren~ntion and 
Punishment of the Crime of Genocide 

.\pproyed and proposed for signnture and ratification or accession by 
General Assembly resolution 260 A (Ill) of 9 December 1943 

ENTRY INTO FORCE: I2 January 1951. in accordance with article 
>CIIL . 

Tlze Contracting Parties, 

Hm•ing considered the declaration made by the General 
t\ssembly of the United Nations in its resolution 96 (I) 
fated 11 December 1946 that genocide is a. crime under 
nternational law, contrary to tbe spirit and aims of the 
United Nations and condemned by the civilized world, 

Recognizir.;: .that at all r'!riods of hlstory ge!1ocide 
ias inflicted great Josses on humanity, and . 

Being convinced that, in· order to liberate mankind 
·rom such an odious scourge, international co-operation 
s required, 

Hereby agree as hereinafter provided:: 

AF-tkle/ 

The Contracting Parties confirm that genocide, 
vhether committed in time of peace or in time of war, 
s a crime under international law which they undertake 
o prevent and to punish. 

Article II 

In the present Convention, genocide means any of 
he following acts committed with intent to destroy, in 
vhole or in part, a national, ethnical, racial or religious 
;roup, as such: 

(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to members 

lf tbe group; 

(c) Deliberately inflicting on the group conditions of 
if e calculated to bring about its physical destruction in 
vhole or in part; · 

(d) Imposing measures intended to prevent births 
vithin the r;roup; · 

(e) Forcibly transferring children of th~ group· to 
.nother group. 

Arll"cle III 

The following acts shall be punishable:· 
(a) Genocide; 

(b) Conspiracy to commit genocide; 

(c) Direct and public incitement to commit genocide; 

(d) Attempt to commit genocide; 
(e) Complicity in genocide.· 

Article IV· 

Persons committing genocide or any of th= other acts 
enumerated in article ill shall be punishl:d, whether 

· . they are constitutionally responsible rul:rs. public 
officials or private individuals. '" 

Article V 

The Contracting Parties undertake to enact, in ac­
cordance with their respective Constitutions, 1!!e necessary 
legislation to give effect to the provisions of the present 
Convention and, in. particular, to proviife effect!ve 
penalties for persons guilty of genocide or any of-the 
other acts enumerated in article III.· 

45 

Article VI .. 
.. 

4 • - .. 
Persons charged with genocide or any oc the other 

acts enumerated in article III shall be tried byacompetent 
tribunal of the State in the territory of wJi:ich the act 
was committed, or by such international pe::ial tribunal 
as may have jurisdiction with respect to thoseContracting 
Parties which shall have accepted its jurisdiciton. 

Article VII 

Genocide and the other acts enumerated i:r article III 
shall not be considered as political crimes forthe purpose 
of extradition. 

The Contracting Parties pledge ·foemsehes in such. 
cases to grant extradition in accordance with their laws 
and treaties in force. · 

Article VIII 

Any Contracting Party may call upon thr competent 
organs of the United Nations to take such zction under 
the Charter of the United Nations as they consider 
appropriate for the pfovention and suppres;:;lon of acts 
of genocide or any of the other acts enm:nerated in 
article nr. 

Article IX 

Disputes between the Contracting PartiC$ relating to 
the interpretation, application or fulfilment of the 
present Convention. including· .those reb.l?.ng to the 
responsibility of a State for genocide or far any of th~ 
other acts enumerated in ,article III, shalt re submitted 
to the International Court of Justice at the request of 
any of the parties to the dispute.·· 
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Article X 

· The prc:sent Convention, of which the Chinese, English, 
French, Russian and Spanish texts are equally authentic, 
shall bear the date of9 December 1948. 

Article XI 

The present Convention shall be open until 31 De­
cember 1949 for signature on behalf of any Member of 
the United Nations and of any non-member State to 
which an invitation to sign has been addressed by the 
General Assembly. 

The present Convention shall be ratified, and the 
instruments of ratification shall be deposited with the 
Secretary-General of the United Nations. 

After 1 January 1950, the present Convention may 
be acceded to on behalf of any Member of the United 
Nations and of any non-member State which has re­
ceived an invitation as aforesaid. 

Instruments of accession shall be deposited with the 
Secretary-General of the United Nations. 

Article XII 

. Any Contractir:ig. Party may at any time, by notifi­
cation addressed to the S;;;cretary-Gener:::! of the United 
Nations, extend the application of the present Conven­
tion to aU or any of the territories for the conduct of 
whose foreign relations that Contracting Party is res­
ponsible. 

Article XIII 

On the day when the :first twenty instruments of 
ratification or accefaion have been deposited, the ~ec­
retary-General shall._ draw up a proces-verbal and trans­
mit a copy thereoffo each Member of the United Nations 
and to each of the non-member States contemp1ate9 in 
article XI. · 
. The present Convention shall come into force on the 

ninetieth day following the date of deposit of the twentieth 
fostn.unent of ratification or accession. 

Any ratification or accession effected, subsequent to 
the latter date shall become effective on the· ninetieth 
day following the deposit of the instrument of ratifica­
tion or accession. 

Article XIV 

The present Convention shall remain in effect for a 
· period of ten years as from the date of its coming into 

force. 

It shall thereafter .remain in force for successive 
periods of five years for such Contracting Parties as 
have not denounced it at least six months before the 
expiration of the current period. 

Denunciation shall be effected by a written notifi­
cation addressed to the Secretary-General of the United 
Nations. 

Article XV 

If, as a result of denunciations, the number of Parties 
to the present Convention should become less than 

sixteen, the Convention sha1l cease to be in force as 
from the date on which the last of these denunciations 
shall become effective. 

Article XVI 

A request for the revision of the present Convention 
may be made at any .time by any Contracting Party by 
means of a notification in writing addressed to the 
Secretary-General. 

The General Assembly shall decide upon the steps, if 
any, to be taken in respect of such request. 

Article XY/l 

The Secretary-General of the United Nations shall 
notify all Members of the United Nations and the non­
member States contemplated in article XI of the follow­
ing: 

(a) Signatures, ratifications and accessions received 
·in accordance with article XI; 

46 

(b) Notifications received in accordance with ar-
tide XIT: . 

(c) The date upon which the present Convention 
comes into force in accordance with article XIII; 

(d) Denunciations re..A:ived in accordance with arti­
cle XIV; 

{e) The abrogation of the Convention in accordance 
with articleXV; 

(f) Notifications received in accordance with ar­
ticleXVI. 

Article XVIII 

The orignal of th~ present Convention shall be deposited 
in the archives of the United Nations. • _ 

A certified copy of the Convention shall be transmitted_ 
to each Member of the United Nations and to each of the 
non-member States contemplated in arti~le XL 

·. Articie XIX 

The present Convention shall be registered by the 
Secretary-General of the United Nations on the date 
of its coming into force. 

17. Com:ention on the Non-Applicability of Statutory 
Limitations to War Crimes and Crimes against 
Humanity 

. ) 

Adopted and opened for signature, ratifiotion :mtl :accession by 
General Assembly resolution 2391 (XXII!) of 26 November 1968 

ThTRY r.>."TO FORCE: 11November1970, in :iccorchn.;:e with article 
vru. 

PREAMDLE 

--T/Je States Parties to the present Com·ention, 

Recalling resolutions of the General Assembly of the 
United Nations 3 (I) of 13 February 1946 and 170 01) 
of 31 October 1947 on the extradition and punishment 
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lMPLEM:ENTlNG LEGISLATION 

Ofrn CONORESS 
l.lD S11 .. mo~ S.3155 

IN 'l'IlE SENATE· OF TIIE UNI'l'ED S1'ATRS 

MADCll 17, 1076 
Mr. I-luau Scon (!01• himself nnd Ur. J .. wrn1) infro<lucc,1 tho following hill; 

wllkh wu i·cnd twicn nnd ldmcu to thn Cornmittoo on thi Juuicin1·y 

..... 

A BILL 
To implement tho Convcnl~on on th.e I>rcvcnlion ni1<l P1rni:>l1· 

mcut of the Crime of Genocide. 

. l 

2 

3 

4 

a 

• ~Be it enacted by tlLe Senate and, liou.Jc of Rcprcs.enk,r. .. 
. . 

tivcs of t!La United Stale$ of Amc1·ica in Ooiz[Jrcss assembled, 

'l'hnt (o..) tWc 18, United Stntes Coile, is amcm1l'd by ncliling 

n!tcr chnptcr l.iO the foli'owing 11cw clin11tct·i 

· "Chuptcr 50A.-GENOCIDE 

''Sec, 
11 lOOl, De!lultlons, 
111002, Ocnocido. 

G ''§ 1091. Definitions 

7 "As uscc1 in this chn1ltcr-

· 8 " ( 1) 'N ntionnl group' means a. set of !lOrso11s whoso 

D identity ns such is distinctive in terms oI nntionnlity or 
i 
... 



2 forming tue llo11ulnlion of tho nrttion ol which it is ~i pnrt 

:l or from tltc g'l'lllll>S 01' !;~(!! or IlCl~OllS Iorm,ing lho i11tcr1\n.• 

4 tionnl communily o! nntions. .. . : 1 

. . 
5 . "(2)' 'Etlmic group' mea.ns n sot of persons ·whoso . . .. . ... 
a identity ns sttch is distinctiYc in term!! of its common c:iltttrnl 

7 trncli!.ions or 'hcrilnge from the other gronps or· sets or persons 

s . forming tho popnln!ion of tho nntion o! which it is n .rnrt or 

g from the groups 01' SC(S. of }lOl'SOllS forming tho intcmmtionn} 

10. community or nntio1~s. . 

11' "(3) 'Rncfol grottp' menns n. set of persons whose:' iden .. 
. .. . 

J2 lity n~ such is clil'linctiYo in fcrms of rnce, color 0£ skin, or 

:t:J ollwr i11iysir::11 drnr:H:lcrixlicl! .from the other grou.ps or sets 

14 ·of persons forming the populnti.on of the nntion of which 

15 H is n pnrt or from the gronps or sets .or versons forming . 
lG I.ho intcrnntionnl community· of nations. 

17 "(4) 'lfo1igious group' mcnns n set of persons whoso 

18 identity ns: such is distinctive in terms of its common rcli­

Hl gious 01·cccl, bclids, doctl'incs, or rltunls from tho other 

20 g1·onps or sets of..ricrsons forming the populntion of 'tlic nn· 
. . 

21 ti on of wbi9h ii is o. pnrt or from . the groups or sets oi 

22 iicrsuns rorming l11c inlcmntionn1 communjly o! nnti~ns, . . . 
23 "(ti) 'Suus!t1i1tial pnrt' mcnns n ;pnrt of tho group of 

21 such numcricnl !iigniitr.nnco th~t tho. clo~truction or Joss or 

i 

'!'. 

"• 
~~· 

., 

.\. \Hl\V l"" v IYVlll\L llll!"ll l~IU Ul'!Hl"ll{'·llOll 01 1110 group n!i n· 

2 · yiaLlo entity. 

3 "(0) 1Cl1ilt11\•n' menns pcr:m11s who ha\'c no! aLlni11nl . 
. 4 · tho ngo of eighteen nncl wl10 nre JcgnlJy $Uujcct to the cnrc, 

5 custody, nnd control of their pnrcnts or of nn ndnlt of tho 

6 gl'oup stnnclh1g in loco pnrent.is. 

7 ''§ 1092. Genocide 

6 ' . rt (n) Whoev1w, hcing n Mtionnl or tl10 Tinitrtl Stntcs 

g · or otl1erwisc tmclcr or within the jurii:diction of tho United· 

10 States,. willfully wilhont jnsli11n11lo cnnsc, commitii, wi1l1i11 

11 01· without tho t0rritory of tho Unilc<l StntC's in time of 

12 IJCnco or in time .or wnr, nny of the following nets wirli tJ10 

13 intent to destroy )1y llll'Oll!; or {.he c~n111111i!>!>ini1 or fl1:1t nd, 

14: or with tho intent to Cfll'l'Y ont n, plnn to destroy, the wltolo· 

15 or 0. sulJslnntinl pnrt or n nntionnl, cilmic, rncinl, or religions 

1G gronp shnll !Jo guil!.y of gcnociclo: 

17. " ( 1) kills members of tho gronp; 

18 "(2) cqmes serious hoc1ily injury to 111cml1t•rs of tLo 

19 ·group; 

20 · u {3} cnnsr.s tho i)crmnncnt impnirmcnt of Ilic men-
. . 

21 · tn.1 foeullics of members o( tltc g"l'.Otlp by mcnns or' tor-

22 

23 

21 

\ 

turc, '1cprlvntion o! rhysicnl or i1l1ysiologicnl nccus, snr,. . 
gicnl opc1·0..tion, in!ro<1ncfion or drng;i or otl1cr !o!'rig-n 

~11li1-1lnnrrs h1t1) tho ho<lit•:l AlC s11c11 mr1nh<•rs, or s11lij1·c:.'. 



2 

3 

4 

:; 

G 

7 

s 
D 

.4. " - -·-o·-~~ .. _.. J,''t1•·•U•Hu•v ..... \.W.Ull\1£-llf \.Ut\..UhlltCU 

to i1ctmn11cntly imp::iii- tho mental p1·occsscs1 or ncrvotts 

syskm, or molo1· !nnc!ious of such mon1Lers; 
I 

" ( 4) subjects tl10 group t.o cruel, un~tsunl, or inbu· 

mane coudi tions oC lifo ~lCulntcd to bring n.boue tho 

physicnl dcstrnction of the group or n. substnntinl pnrt 

thereof; 

"(D) imposes measures cnlcu1nted to prevent birth 

'vit11l11 the group n~ n. mca.ns oI olTccting tho dcstmction 

10 of the gr.ottp ns snch; or 

11 " (Ci) l:rnu,,(crs hy f orcc tho chiklrcn o! the group 

12 to nnollH•r grn11p, n!I n mc;rns <it c1Tccli11g tho <lcslrtteL.ion 

13 <>f tJw gro111l ns snclt. 

14 "(li) Whoc,·rr is gnil ty or grnociclc or oI n.n nttcmpt to 

15 commit gtnoci<1e slin11 be fined not more thnn $20,000, or 

lG i111pri~o1wd for nut more !linu LwCJJty )'cn1'8, or both; nml it 

17 cknlh rcsul!s shall be snhjt•ct lo i111priso11mcM for nny term · 

18 or J'l'lll'S or li(c impri:-;ou111c11t. Whoever dircetly nnc1 puhlicly 
''-

lD i11eitcs :mo!hcl' to commi~ gcnoch1o slrnll Lo fined not more 

20 thnn $10,000 Ol' imprison cu not more lhnn five yenrs, or both; 

·21 II (c) Tl,!o intent llcscribecl in subscctloil (n) or this 

22 section is n scpnrnto clement o! tho o!Ienso· of gcnociclo. It 

23 sl111U not be prcsllnml solely from tl10 commission of tho ncb · 

24: ~ltn 1·gril. . .~ ·, 

2~ · " ( u) Ir two or more pcrs'ons con~piro to violnlo tliis 

; 

.. ~. 

!~ i.' 

• 

1 ~CC(iOJ1 1 Olltl ()llC OJ' 11101'0 o( l<lll'll pC'l'SOfll: c1oC'$ n11y net lO 

2 c/Tcct fl!c object of the COll~llirncy, cnrh uf Iha llfll'tics to rncl~ 

:J · ~onspirnoy sl1nll Le .linctl noe moi·o tli:1n $10,000 or iinpris: 

i;t· oncd not moro. thnn five yenrs or both. 

5 " ( c) 'l'lto ofTcnscs tkfincd in this section, -rrhcrcvcr 

G committed; shnll hr. c1ccmcc1 t-0 be ofTcm~s ngnimt the Unit:d 

7 Sfotcs.". : · 

8 (b) 1'he nnnlysis o! title .18, United St.ates Code, js 

9 nmcndc<l by ndc1ing nftcr tho item for clmplcr 50 tho follow-

10 ing new item: 
11 liOA. Gcnncicla .,;. •• ;. ••••••••••••••••••••••••••••••••••••••• 10!)1". 

1~. S1m. 2. Tho. remedies provided in this Act shnll i>o t11e 

12 exclusive mcnns of enforcing the rights hn~ccl on it, bnt 

13 nothing in tbc Act shnll be constntccl ns indicn.ting nn intent 

14 on the pnrt of the Congrrss to occupy, to t.he cxclnsion of 

lG Stntc or locnl ln ws on tho same subject mnttcr, the field in 

lG ·wl1ich tho provisions of the A ct opcrn tc nor shnH tho!'c pro-

17 Yisions be constrncd to inYnlic1nfo n. proYision or Stnte hw 

18 unless it is inconsistent with tho J:ltl'!lOSCS or the Ac't or the 

l!J provisions o! H. 

20 SEC. 3. It is the ~cnse of tho Congress thnt the SC'crctnry 

21 of Stnto in negotiating cxtmditio1i tt·cntics or conventions 

22 shnU rcscrve !or lho Unitccl Stntc~ the right to refuse c:dr:i· 

23 oit.ton o! n. United Stntcs nntionnl to n. foreign rcinntry for :m 

24, ofTcnso d£1fincd in rl111ptrr ·r,oA oC title l 8, United Rtntcs 
\ 



... """"'" "U•·ll """ VUl.ill"IJ .Ulll) l.llJl,;U vVHIHUW.\.lU. VU.l.llHIV ~uu 

· 2 United Stntcs1 nnd · · 

a (11) where tho 'Unilctl Sutt~ j~ ·con1·11cLc11L Lq llfOSC• 
. i 
4 cttto tho rcrson whose sntTcndcr is sought, nncl ·intends 

5 

G 

7 

to exercise its jurisdiction, or · . 

(b) where tho person whoso surrender is sought hns 

nlrcncly been or is nt tho time oI tho rcqttcst being prose .. 

s· cutcd fol' such ol!cnso. 
' ' 

. "' 

.. 
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