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Office of the Assistant Attorney General 

Honorable David A. Stockman 
Director 
Office of Management and Budget 
Washington, D.C. 20503 

Dear Mr. Stockman: 

U.S. Department of Ju~tice .· 

Office of Legislative and Intergovernmental Affairs 

Washington, D.C. 20530 

lo JUJ 1984 
... 

This letter presents the views of the Department of Justice 
on H.R. 4170, the Deficit Reduction Act of 1984 as it appears in 
130 Cong. Rec. H6564 (daily ed. June 22, 1984). Our comments are 
confined to Division B, Title VII of H.R. 4170. We would not 
hesitate,,.to recommend that these provisions, if passed separately, 
merit the withholding of Executive approval. However, we realize 
that other provisions of R.R. 4170 may be of substantial importance 
to the program of the President, and defer to other agencies as 
to whether H.R. 4170 should receive Executive approval. Irrespec­
tive of whether R.R. 4170 is approved, we believe that because 
certain provisions of Title VII conflict with a fundamental prin­
ciple of the Constitution, a statement must accompany Executive 
action which vigorously objects to these sections. 1/ 

1/ We also note that Subtitles A and B of Title VII amend the 
Federal Property and Administrative Services Act of 1949 ("FPASA''), 
and Title 10 of the United States Code, regarding procurement by· 
civilian and defense agencies, respectiveiy. Among other things, 
they mandate increased use of "competitive procedures" in procure-

_ment. On balance, it appears that these new provisions favor 
greater competition in federal procurement, and we approve this 
procompetitive policy orientation of Title VII. However, we note 
that section 27ll(a)(3) of Subtitle A amends section 309 of the 
FPASA to include the procurement of architectural and engineering 
services ( 0 A-E") under Title IX of that Act (the "Brooks Act," 40 
U.S.C. 541 et ~-) as within the definition of "competitive pro­
cedures" for purposes of the FPASA. Section 2722(a) of Subtitle 
B also includes the acquisition of A-E services under the Brooks 
Act in defense procurement within the definition of "competitive 
procedur~s." Thus, it appears that Subtitle B permits defense 
procurement of A-E services under the Brooks Act. While the use 
of such procedures has not previously been statutorily approved 
in defense procurement, this amendment is unlikely to have any 
significant practical effect because defense purchasing agencies 
customarily follow the Brooks Act. (Footnote continued on page 2) 



' ' 

Title VII has its genesis in R.R. 5184. While the provisions 
of H.R. 5184 are not identical to H.R. 4170, we can identify at 
least three areas where potential constitutional objections, pre­
sent in R.R. 5184, remain in H.R. 4170. First, §2741 of H.R. 4170 
prohibits an agency from awarding or going forward with perfor­
mance of a contract if a protest has been submitted to the Comp­
troller General by an interested party, unless the head of the pro­
curing agency specifically makes certain written findings. A 
similar provision was contained in §204(b)(2) of R.R. 5184. 
Second §2741 also would permit the Comptroller General to require 
the contracting agency to pay costs, attorneys fees, and bid 
preparation expenses to a successful protester. Third, the 
procedure established by §2741 purports to require the contracting 
agency to disclose "all relevant documents" with respect to a pro­
tested procurement, including, presumably, documents that may be 
privileged. These provisions are contrary to the Constitution as 
they conflict with the doctrine of separation of powers. The pro-_ 
visions establish a procedure which permits unnecessary and unwise 
intrusion into the activities of the Executive branch of the govern­
ment by tt1e Legislative branch. At stake is the Executive's author­
ity to conduct the affairs of the Executive Branch. 

The Administration's objections to these type of provisions 
were formally conveyed to the Congress by this Department on 
April 20, 1984. See Letter to Honorable Jack Brooks, Chairman, 
Committee on Government Operations from Robert A. McConnell, 
Assistant Attorney General (April 20, 1984), a copy of which is 
enclosed. The constitutional objections could not have been more 
concisely and clearly communicated and were conveyed with ade­
quate time for both the Committee and the Congress to consider 
and correct. It is worth noting that this disregard of a funda­
mental premise of our constitutional framework was accomplished 
by inserting the offending provisions in unrelated, but important 
legislation where it would likely be overlooked when Congress con­
sidered the legislatiop as a whole. 

These constitutional infirmities will have a deleterious im­
pact upon government procurement, including those of significant 
importance to the President's program. For example, provisions 
of H.R. 4170 purport to authorize a procedure where the awarding 

1/ Footnote continued from Page 1 

The Brooks Act prohibits price competition in the procurement 
of A-E services. It requires the purchasing agency to deal only 
with a s~ngle contractor at a time, and prohibits it from entering 
into negotiations with a second contractor unless and until negoti­
ations with the first are terminated. Thus, while we approve of 
the general procompetitive thrust of Subtitles A and B, we disagree 
with the characterization of procedures contained in the Brooks Act 
as "competitive procedures." · 

- 2 -



( , 

of a government contract would be delayed until a dispute created 
by one seeking a particular government contract is resolved by 
the Comptroller General. The potential delays and disruption 
which could be caused in an area such as defense procurement, 
much less the myriad of government procurements in general, will 
threaten implementation of programs and policies. 

One possible response to these provisions would be a direc­
tion to all Executive Branch agency heads to ignore the question­
able provisions until such time as they are held constitutional 
by a court. Such a directive from the President would not be 
without clear precedent, because in 1955 President Eisenhower 
instructed the Secretary of Defense to ignore a provision in an 
enrolled bill which granted to a committee of Congress power much 
like that granted to the Comptroller General here. President 
Eisenhower stated that that provision "will be regarded as invalid 
by the Executive Branch of the Government ••• unless otherwise 
determined by a court of competent jurisdiction." Public Papers 
of the President: Dwight D. Eisenhower 689 (1955). 

In summary, Title VII, Division B of H.R. 4170 is constitu­
tionally objectionable and by itself deserves the withholding of 
Executive approval. However, the Department of Justice defers 
to other agencies as to whether R.R. 4170 in its entirety should 
receive Executive approval. We cannot overstress the necessity, 
however, to accompany Executive action on H.R. 4170 with a state­
ment objecting to Title VII. A proposed statement is enclosed. 

Enclosures 
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Sincerely, 

~)~A..~ 

ROBERT A. McCONNELL . 
Ass~stant Attorney General 
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PROPOSED LANGUAGE FOR PRESIDENTIAL SIGNING STATEMENT 
ON H.R. 4170 

In signing this important legislation, I must vigorously 

object to certain provisions that would unconstitutionally 

attempt to delegate to the Comptroller General of the United 

States, an officer of Congress, the power to perform duties and 

responsibilities that in our constitutional system may be 

performed only by officials of the Executive Branch. This 

Administration's position on the unconstitutionality of these 

provisions was clearly articulated to Congress by the Department 
/ 

of Justice on April 20, 1984. I am instructing the Attorney 

General to inform all Executive Branch agencies as soon as 

possible with respect to how they may comply with the provisions 

of this bill in a manner consistent with the Constitution. 
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ew Clash Looms on 
Contracting Act Justice Department Advises 

Procurement Officials to Ignore Tu'o Pro1,isions of Lau, 

By Myron Struck 
WHhington Poot Staff Wnter 

The Justice Department has ad­
vised top federal procurement of· 
ficials to ignore two provisions of a 
new law covering protests by un­
successful federal contractors. say­
ing it believes that those sections 
are unconstitutional. 

Under the Competition in Con­
tracting Act of 1984, the General 
Accounting Office for the first time 
can order agencies to''hold up work 
under a contract that has been 
awarded if a losing bidder has filed a 
legitimate protest. The law also 
allows losing contractors who suc­
cessfully challenge a contract be­
fore the GAO to recoup their legal 
fees. 

When President Reagan signed 
the bill on July 18, he said he would 
instruct the attorney general "to 
inform all executive-branch agen­
cies as soon as possible with respect 

DOj-198~-C>! 

to how they may comply with pro­
visions of this bill in a manner con­
sistent with the Constitution." 

"Apparently their way to do that 
was to decide that the measure 
should be ignored," said a Senate 
staffer familiar with the issue. 

On Oct. 17, Larry L. Simms, act· 
ing assistant attorney general for 
Justice's Office of Legal Counsel, 
told Attorney General William 
French Smith that those provisions 
were unconstitutional because the 
legislative branch was taking over 
powers of the executive branch. 

That position has angered Sen. 
William S. Cohen (R·Maine), who 
sponsored the legislation. Last Fri­
day, Cohen wrote the attorney gen­
eral: "Absent a court ruling, Mr. 
Simms' recommendation to violate 
statutory provisions enacted by the 
Congress and signed into law by the 
president raises the most serious 
questions under the doctrine of the 
separation of powers." 

- l\-

Cohen asked Smith to re1ert 
Simms' recommendations, sayin~ 
that the "unilateral decision by the 
executive branch to refuse to en· 
force a statute constitutes a usurpa­
tion of the proper role of the judi· 
ciary and a failure by the president 
to meet his constitutional respon­
sibility to 'take care that the laws 
be faithfully executed.' " 

But Simms had sent copies of tht' 
memorandum to the chairmen of 
the Defense Acquisition Council and 
the Civilian Acquisition Council. 
The councils, which are made up of 
officials from the main purchasing 
agencies, are writing new procure­
ment regulations for the whole gov­
ernment. Simms would not com· 
ment on the issue yesterday. 

. In a cover letter, Simms asked 
the councils to distribute the memo 
to "any other agency that may bf 
involved in implementation of thP 
act." 

William B. Ferguson, a deputy 
assistant administrator for acqui­
sition policy at the General Services 
Administration and head of the Ci­
vilian Acquisition Council, said of 
the situation, "lt really is a black 
hole. Wf:'ve got a letter from th<> 
Department of Justice that implie~ 
that we don't have to follow that 
law, But it is a law." , 

Ferguson said the justice Depart-_ 
ment guidance won't be incorporat· 
ed into the new procurement rule::. -
until the GAO issues its final rules. 
and the two councils work out, with· 
the Office of Management and Bud-: 
get, what position the agencies -
should take. · 

John G. Brosnan, a senior GAO 
attorney. said, "I don't really 
see how we can back off. It's a· 
law .... " 
· Brosnan said the GAO will issue 

its final version of the rules in early' 
December; the law takes effect on 
Jan. 15. 

f/-1:5 



For Legislative History of Act, see p. 3 

An Act le> provide fe>r tax reform, and for deficit reduction. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 
(a) SHORT TrrLE.-This Act may be cited as the "Deficit Reduction 

Act of 1984". (b) Ac:r DIVIDED INTO 2 DlVlSIONS.-This Act consists of 2 divisions 

as follows: 
(1) Div1s10N A.-Tax Reform Act of 1984. 
(2) DlVlSION B:-Spending Reduction Act of 1984. 

DIVISION A-TAX REFORM ACT OF 1984 

SEC. 5. SHORT TITLE; ETC. 
(a) SHORT TITLE.-This division may be cited as the "Tax Reform 

Act of 1984". (b) AMENDMENT OF 1954 ConE.-Except as otherwise expressly 
provided, whenever in this division an amendment or repeal is 
expressed in terms of an amendment to, or re~al of, a section or 
other provision, the reference shall be considered to be made to a 
section or other provision of the Internal Revenue Code of 1954. 

SEC. 10. TABLE OF CONTENTS· 

Section 1. Short title. 
DIVISION A-TAX REFORM ACT OF 1984 

Sec. 5. Short title, etc. 
TITLE I-TAX FREEZE; TAX REFORMS GENERALLY 

Sec. 10. Table of contents. 
Subtitle A-Deferral of Certain Tax Reductions 

PART 1..-..INcoME TAX PRoVlSloNs 

Sec. 11. Amount of used property eligible for investment tax credit. 
Sec. 12. Finance lease provisions. 
Sec. 13. Election to expense certain depreciable business assets. 
Sec. 14. Employee stock ownership credit. 
Sec. 15. Cost-of-living adjustments in pension plan limitations. 
Sec. 16. Repeal of partial interest exclusion. 
Sec. 17. Foreign earned income of individuals. 
Sec. 18. Effective date. 

PART II-EsTATE AND Gm TAX RATES 

Sec. 21. Maximum rate. 
PART m-ExCJSE TAXES 

Sec. 25. Tax rate on newly discovered oil. 
Sec. 26. Excise tax on communications services. 
Sec. 27. Excise tax on distilled spirits. 
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:(b) EFn:cnvE l>AT&-The amendment ma4e tJ1 this section shall 
·apply to articles containing distfiled·spirit.s brought into the United 
States after September SO, ·1)}85. · · · ·" , '· 

.J 

SHORT TITLE 
p;.{. .,. ,. _$ ' .. , •-.;- .,, . ' 

r<•SJ:C. 2701. ~title may.be cited a8 the ''Competition in Contract-
mg Act ofl9&f' ;;, ' '. ' .· ' "' ' ' ' •, :h .. , ; ' '"' : . •;'·' / ' ''.:,' ' . ' ' ' . ' 
;Sy,btitl~ A~Ame~dme:11ts,to. the Federal Prop~· 
.. erty and Admini,strative S~mces Act 9f 1949 

' - '-· "" ,.f . 
) l • 

,. ~ ·~ . ~ ' ' : . ~ 
SEC. 2711. (aXl) Section 303 of the Federal Property and Adminis­

trative Services Act of 1949 (41 U.S.O. 253) is amended to read as 
follows: · ", · · · : · ·· · · " '" 

»ci: •c;.:)',t~; "t:ic>Mi>ETi'l'JoN REQ~ ' W' 
:.:,·,;L\'.;·_ ~t"jid~· .,_. · · - ···~~:- «1. -~- .. ·1 • / · .. ,,~· 

~~· 803.' {a)(l)·Except as provided. in subseclions (b~t. (c), ~d (g) 
aad :~•·'the. case ·of. procurement procedures omerwise ex-
pi:essly a ·· J>y.St.atute, an··exeeutive agency·in ~cting 
·a~proc forjroperty or servi~ · . -~· · ·' ·· · 
· • ,; , "( . . obtain. full and open competitionthroµgh the use of 
· ; ·. · ··. competitive -FocedBreS in accordance with the reQ.uirem~nts of 
-. · tills ... ~.··and the •modifications to .regulations prom•ted 

· • pU1'8118iiW;o section .m2 of :the Competition in Contracting Act 
of 1984; and. '• : ;-' ' . ' ' 'j • '.. '•' 

. · · ''.03) s1udl, use·~· competitive procedure or corBbination of 
,,,,,,:competiti't'e procedures ·that is ·~:'suited under ·the eircum~ 
· -stances of;the · · ent. ' . ·. · · .• · · , ·, 

,. ''.'(2) In~mpetitiveprOcedures appropriate tinder 
the circUJ:Dstimqe,. .. · .. · an •. ecutive agency- .· ' · . ·· · ·. ' · · · 

"(.Ablwl solicit sealed bids if- ' . ' ' . . ' ' ,. 
J4{i) tllne permits the solicitation, ~ion, and evalua-

. tieJi·of'Sl!ialed··bids; . ' i. ' '!' ,, • ' . 

·~(ii)· tbe ·•Ward will be made 'On the' basis of price and 
. other pilhie-related factors; . ,,. ' . · 

ic(iii) it is not necessary t.o·conduct discti.ssions with the 
·· · ~ndingsources about their bids; and · · 

.•. ·, ! .. ' ,~: ·~ tllei:e: is. a· .reasonable. expectation of receiving more 

i>.t. 98-369 
~; 2111 

"tr-~~=·~~~. titive ~ro~ if ~eci'bids ~ not 
appropriateun.derelause(A): · · ·· . ..: ·.···. .· · . ·· · · 

• 14(8)(1) AlieD?tffe agency mat·· pro~de fO}" ·the pri>c. ~ment of 
property or, ~·Covered by this section usmg eompetitive proce­
dures tiut excluding ·a· particular source ·in order to ·-establish or 
maintain anY. alternative source or~ o(supply fot that proper-
tyorwervice if<the~headdet.enmnes:that tc>doso- . 

"(A) would 'incre8se .or maintain C()mpetition and would likely 
· nsutt inndue.ed·~ costs;for·such.procurement, or for any 

anticipated ·procureri:teni, of such :property or services; 

98STAT.'1175. 
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pro~ th~,pro :y or se:rvices.,ahall, be .conside~· to .be 
available from · one source if th~_SQJttee ~ su.biiptted an 
'l,UlSOlici~ . propoSal a.t .~on.strates a unique and 
innovative torieept the substance Qf' W'.lifcli is not o~rwise -

. 'available to the United State& and does·not resem.bieihe sub­
· .. t Stance of~ pen~ competitive;p~~en.t;~ . ., 

.· · "(B) iii 'the ~Of a follow-on·oontmct·for the 'continued 
development 9r producti~:n of a major ~m or highly apecial-

. iJed equip_ lx!e!lt When it is likely :that .aw!mi to a .~urce o~er 
.than the ol'lglllal source would result m (1) subsW.:iitial ~uplica­
tfon·· of ~ :tO the Govetmneiit. Which is not e~ ·to be 
recovered: through competition, -or \ri) unaeeep~ole delays in 

· fulfill.ing·the'mtecutive _agency's needs, 'such property may be 
deemed to be available oilly ftom the original source mid may 

· ··-be proc~ through procedures other' than competitive proce-
dures · · ;" · · ., · ,;; , · · 

"(2) Th~ authority of the ·head of :an ·~:xecutive agency under 
subsection (c)(7) may ndt be delegated. . .- '? . : : • ·· • · ' "· 

· "'(e) An executive agency Using procedures other than competitive 
procedures t.O procure property or services by ~n of the applica­
tion of subsection (cX2) or (cX6) shall request offers from as many 
potential sources as is practicable under-the circumstances. : 
. ''(f)(l) Except as provided in paragraph ..(2),. an executiva agency 
may not award a.contract using. procedures' other. than :competitive 
proceduresunl~ . : .'. . · . : · · . . , . :.· · 
~ "(A) the eon.tracting officer for the contract justifies the~ of 

such procedures in:Writingand certifi,es the accuracy·and com-
pleteness of th~_justification; · , . . ·i., • · . ', ·, ·",. 

','(B) the Justification is approved..,.- : , · . · · . . . 
"(i) in the case of a contract for an .amount exceeding 

;.U00,000 (but.eqUal to or less than $1,000,000), ·t>y ;the co~-

;;;~~~~ fo~;~e~~~(~thout-furtller ' 
.. ··"(ii) n,,,t1e ~ -Of a contraCt for ~ amount ~ 
$1,000,0QO (bµt equal to :Or less .than $10,00(),000), by .the . 

.. ·head. of.. Uie ~ :Jlciiyity .. or. a. .del~at,e who,. if !1 
mem~ P,f .the arD;led forces, ).8 a general or. officer pr, if 

., a civili8.n; is .Se·· . • · · in a i>OSitiO.n fu grade · . 16 or above 
. under the Ge,neral~hedule '(or.~ ,a 'comparable or, higher 
positio:q, under another.Schedule); or ·. . . . : . 

, · .. "(iii) in .the~ t,f $..,c<>ntraet for~ lllrio~ exceeding 
·$1P.OO.O~ooP, by the :sem9r procurement executive. of the . ' ncy designated purswmt to section 16(3) of the Office Of , Ved~mi Proc~nt J>o~ 4ct (4i U.S.C: 4~4<W> (without 
further_ _delegati_on_); .. and . · . .,, .. · . ... . . . 

. "(C) B.ny req~ notice, bas ~·published with respect to 
···such contract _pursuant t.o secti,on .18 ·of the Office -0r Federal 

Procurement Policy Act and all bids or proposals received in 
response to such n?tice .have ~ considered by such executive 
agency. , . 

. "(2)ln the case of a prociµ-ement permitted by subsection (c)(2), 
the' ju8tification and approval ~uired by paragr. aph (1) may be 
made after the co_ .ntract. is .awarded.;~ .Justification and approval 
~uired by ~ph {1) iS not.-~ in ·the case Of a procure­
ment permitted by subseCtion (c)(7) or in the case of a procurement 
conducted under the Act of June 25, 1938 (41 U.S.C. 46 et seq.). 
popularly referred to as the W agner-O'Day Act. 

98 STAT. 11n 
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P.l.. 98-369 
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'LA ws 'OF '8th CONG . .....'.Znd SESS.·' 

· .'~{8) ,Th~').~~cation;i'equjred. :by~.· .·· . ph (l)(A) s~ inelud 
: ".,·"tAJa'deSCription of the agenefs ll~; · "' · . · · 

·~·~'(8) an 'identification of the statutoey excepti(?n frQID.· 
·.·'~~lneJ1t,,tQ ~ e»mpetiti~e procedures and ~.demo 
· tion, 'based on the prQpc:ised, c0ntractcir1l qy.alificatio,ns QI'. 

nature o( the.procurement, of the reasons for.~ th~t ex 
· · ~tion; ··.J .. ;- .. · •• • · ' , " ' 

".· .. :·{~'a~~pnination 'that.~e anticipatai Cost ~be f~ 
'~)1'1 d1scnption of Uie Jriarket ~urvey conaucred or a Sta . 

. -11,l~t of the ~nsa market ~eywas not conducted; '·.:;2' ' .. ·· 

.' · "(E) a W¢ing of.the.sou.rees, if any., that.expressed in :wri • 
:~an in~restin.the,Procurement; and • •. .. .. 

,; 't(F) a statement of.the ac.tiop8, if any, the. agency niay ~e 
remove or overcome a barrier to competition before a . su 

. :quent procurement.for such needs. · .. . 
"(4) The justification required by paragraph (l)(A) and ·any re 

information ·shall be· made available for iD.sl)eCtion by the . p 
consistent with. the provisions of-section 552 of title 5, Unitai :S 
Code •. ~·. : ... · ·,,. · .... ·· .. 

"{5) In n<>case·may 8n executive agency- ., · · . ; · . 
. . . :;.A'(A) enter into .a C9ntr8ct for proi>erty or . services 

l>FC)cedures other than . competitive procedures on the • 
the lack of advance planning or concierns relatai to the aino 

· :of funds available to the agency f-0r procurement functions 
.)'{B) procure property or 'services from another execu 

agency unless such other executive agency complies fully 
the requirements of this title in its procurement of such p 
erty or services. · · · . . ,,_ 

The restriction· set out in chiuse (B) is in addition to'; and, not in li 
Of, any other restriction: provided·by law. · · · . 

"(g)(l) In order to promote efficiency and economy ·in eontra 
and to avoid '.unnecessary burdenS' for agencies and contractors, 
regulations modified, ·in accordance with section 2752 of the Com 
tition m :JJoritracting Act of 1984 shall· provide for special simplffi 
,prOcedures for small purchases of property and services. · 

·. '~(2) For the purpose1f of :this title, a small purchase is a pure . 
or contract for an amount which does not exceed $25;000. · .. ·· 

"(3) A proposed purchase or contract for an amount above $25, 
may not be divided into seVeral. purchases or crintracts for 1 
amounts in order to Wle the smrul purchase procedures required 
paragraph (1). " . . · • · · 

u{4) In using small purchase ~ures, an exeeutive Sjfency s 
promote competition to the µiaxi.mum extent practicat)le.' . . 
· (2) T.i1;le . m of such Act is further amended by inserting 
seCtion 803 the following new secti<ms: · ·· ·, · · · · 

' ' 

"Pl..ANNING AND SOLICITATION REQUIREMENTS 

"SEC. 303A. {a)(l) In preparing for the procurement of pro~rtj' 
eervices,,an executive agency shall.;_ · :.·r 

"(A) sJ)ecify its needs and solicit hids or propoSals in S: m ·' · 
designed tp achieve full and . open competition for·· 
·procurement; · ·· _ · . . · · ' · 

"(B) use advance procurement planning and market 1'Afl1AS11~ 
and · · 

98 STAT. 117S 



JulJ:' 18 DEli'I<?JT, BEDUCTION ACI' 01: · !984 

"(C) develop BJ>eCificatiollB in such. manner.ti iis-necessary to 
·ootain full and open competition With due regard ~ the nature 
· of the property or services to be ariquired. . · . · . . • .. . · 

"(2) Each solicitation under this title sh8ll include specifications which- · · . ·. · · · · .· · · · · 
"(A) consistent with the' provisions of .this tjtle,. permit full 

and open competition; -· · · · , · 
. "(B) .include i;esttictive · provilJi9luJ; or ~nditiqns. o~y to the 

extent.·necessary to satisfy the needs' of the ~~Ye.· ncy or 
th -t--.l b la ' . ,. . ' •' . ' ' -ap ' . as au on~ y . w. . · . . .. , , . . .. ,;, , , , . . . . 

''(3) For , the purposes of pftr&grapns (1).and (ZJ. :the t)rpe of 
speCificatian included in a solicitation shall depend ,on the nature of 
the· needs of the executive agency, and the mar~ .available to 
satisfy. such. needs. Subject. to such neeils, speCifieations may be 
stated m terms of- . . . 

"(A) function, so that ·a Varie...,. of products 'or services may 
,u.c:u.u.,' ,_ , 

P.L. 98-369 
See. 2711 

q .. ,. HA.,; , . . . "'.1 . . 

"(B) ~rformance, including· specifications of the range of 
acceptable characteristics. or. of the ~um acceptable ·stand- . 

. ards;or . . > · . . · 
"(C) ~~requirements. . . . . . . . 

"(b) In addition to the specifications descri~ ·in subsecj;ion (a), 
each solicitation fw ~bids or com}letitive proposals (other than 
for small purchases) shall at a minim1,llll include- .. · · · · · . 

"(1) astatement of- . · . . .. 
"(A) all significant factors., (including price) whieh the 

executive agency reasonably expects to ·consider in evaluat­
~sealed bids or competitive proposals; and .· . : , ·· 
- .'(B) the relative bnportance assigned to each J>f those 

fa<rt;ors; and . ... . · . : . · ·. , 
·"(2XA) in the case of sealed bi~ . · .· · . " 

"(i) a sta~ment t.rult' sealed bids will be evaluated without 
~one with the bicideJ.'S;anti · · ._ , .. · . :. · . , 

"(ii) the time~ place for the.~ at theosealed.- bids; 
,or ( , .. ,'' ~ . -, ,,_ , ·: ~'•;-I' ; ·' l ,~ , ': . .:- - ~-.I ... _. - , r. '..' ;·' . ~~' ' - ; .: 

"(B) in -the ~.>Qf competitive p:rQposals- .,. ·• , ; ... : , .. . ,. . . · . : · 
1'(i) a statel)lent that. ·th& prqJ>(>S8ls are intended .to ,be 

evaluated with, and awards .made ~r. dhicussions with 
'the offerors, but might be. evaluated and awarded: without 
discussions with the offerors; and 

. , "(ii) the time.,pla~ for-submission ofpropOSa]s. - . 
' "' ~· '·, .:.. ' ' "• ·' 

. "~~~ON_;~ AWAaD ·. · _ .. 

'
1
"'SEC. 3038 .. (a) Ari e~e&itfve ~ncy'·shati e\i~Uate ~ed bids and 

competitive proposals based· solely -On the faetors ~ed in the 
solicitation. . . , , . . . , - · · 

"(b) All Sealed bids or competitive. pro,POBBh! received in response 
t.o a solicitation may be rejected if the agency head determines that 
such action is lli the public interest.· · · · _ , 

"(c) Sealed bids slia.ll be opened publicly· at the time and place 
.iated in the solicitation. The executive ~ncy shall .. evaluate the 
.,ids wi~o:ut_,c:liscussions with the:J>idd.·. ~'aiid. ~xcept'as .. provided in 
SUbsection (b), shall award a con,tfaCtwith reasonable.promptness to 
the responsible &O\irce whase bid conforms to the solicitation and is 
most advanta¥eous to the U:nited. States. co~ring t?.D:IY P.rice and 
the other pnce-related facto:rS included m the · solicitation. The 
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aw&rd of a eqnti'act sl}a1l be made .by tran&nittmg wtjtten notice of 
the award to the successful bidder. ·. · · 

"(d)(l) The executive agency shall evaluate competitive proposals 

and ~{A>~rad:!=:ns conducted~t4 the offerors at any time 
after receipt :of the proposals and before· the awatd of the 
contract· or . . . . . . 
i.'~'('B)'\Vithouhiiscussions with the offerors (other than discus- . 

\Si.oils cbndllcted for th~ 'pilrpose of minor clarification) when it 
can be clearly demonstrated from the existence of full and open 

. . ~oom~()n. or accUrate :prior cost experience with the product 
'· · '' Qi--serviee tl:µit acceptim'ce of an initial j>roposal without discus­
, · sions wi>uld"reslllt in .the lowest overall cost to the Government. 

"(2) In the case of award of a cOn.tract under paragraph ClXA), the 
executive agency shall conduct, before such ·award, written or oml 
discussions with all responsible sotirces who submit proposals within 
µie com~titive ~e. ~nsidering only price and the other factors 
mcluded in the solicitation. · .· . · · · .. 
· ·. ~'(3) In the ea8e of award of a contra.Ct under paragraph (l)(B). the 
executive agency shall award the contract based on the proposals as 
received (and as clarified, if necessary, in discussions conducted for 
the putj;>Ose of minor clarification). . . . ' : 

~'(4) E\~ as otherwise.provided in suh$ection (b), the executive 
agency s . award. a contract. with reasonable promptness. to the 
respollS11>le source who8e proposal is most advantageous to the 
United States, considering only price and the_ other factors included 
in the solicitation. The executive agency shall award the contract by 
transmitting written notice of the award to ·such source and shall 
promptly notify all other offerors .of the rejection of their proposals. 

"(e) If the agency head considers that a bid or proposal evidences a 
violation of the antitrust laws, such agency head sfuill refer the bid 
or:proposal to the Attorney General for appropriate f;lction.". 

(3) section 809 of such Act (41 U.S.C. 259) :is amended by adding at 
tile ~nd thereof the following new subsections: · . ·· · · 

. "(b) -The term 'competitive procedures' means procedures under 
which ~ -execut?~e aency .enters .iJito, a c0ntract ~t to full 
and opttD. com.petition. SuCh·t.erm. also iricludes- .· 

· ".~Uprocurement ot architectural _or engineering services con­
-~ : iluet.ed in accordance :with title 1X of this Act (40 U.S.C. 541 et 

~)· .. ··. '\·" .. 
· (2> the c0mpetitive selection of~~- research proposals re­

sul~ from a . general. solicitation and th~r review or 
scientific review (as appropriate} of such' pro ; and 

· "(Rl the ~ures establiShed by the A · · tor for the 
. m.u1tiple' awards schedule ·prognun of:.the Genenil Services Ad-

miriisthdion ~ ·- · :· · >'.·' · ·, , · · 
. · , ~'(A),P.8!1icipation in the program has been open to all 
~le sources· and · ·· · 

e . .i (B) olders and oontra<:ts Under such Procedures reslllt in 
the lowest overall cost alternative to meet the needs of the 
-Governlllent. · · · · · · · 

· "(C).Tbe terms •run and open, eompetition' and 'responsible s0urce' 
have ~ Sa.i1le meaitings pi'o\rided such terms in section 4 of the 
otlice Of Federal Procurement Policy Act (41 U.S.C. 403).''. 
·.·.· (b~'TJie ta.bl<:' of conf:en_ .. ~ 'of.~h A~ is ~end_. ed ])_'Y striking out :iiO: rehlting to· ~pn 303 and ~$lg· m ·Jieu tbe~1 the 

9~ STAT.· ·HBO 



July 18 DEFICIT B,EDUCTION ACT. Q.F: 1984 

"Sec. 303. Competition requirements. ... 
"Sec. 303A. Planning and BOlicitation. requirementa. 
"Sec. 303B. Evaluation and award.". · , 

. P.L. ~9 
Sea •. 2112 

(c) The amendments made b,y this .section do not sui)ersede or 
affect the provisions of. section 8(a) of the SDiall Business Act (15 
u.s~c. 637<a>>. · · · ·· · · · ·· · 

•COST. Oil PR.ICING DATA 

SEC. 2712. Section 304 ofthe ~ederal Property;and Administrative 
Senrices Act of 1949 (41 U.S.C. 254) is amended by adding at the end 
thereof the followitig new subsection: · .. ' · · ·· 

"(d)(l) A prime contractor or any sul>cdntiactor shall be Tequired 
to submit. cost or pricing data under the circumstances list.ed below, 
and shall be required to certify that, to the best of such contractor's 
or ·subcontractor's knowledge and belief, the cost or pricing data 
sutimitted were accurate, complete, and current- .·· . 

"(A) before the award of any prime contract under this title 
using procedures other than sealed-bid procedures,· if the con-
tract price is expected to exceed $100,000; . · · 

"(B) before the pricing of any contract change or modification, 
if ·tlle price· adjustment is expected to .exceed $100,000, or such 
lesser amount as may be prescribed by the agency head;. " ·• 
· "(C) before the award of a su'bcontract at any tie~, when the 
prime contractor and each higher tier subcontractor have been 
required to furnish such a -certificate, if the price· of such 
subcontract is 'expected to exceed $100,000; or . . 

· .. "(D) before the pricing of any con_tract change or modification 
. to a subcontract covered by clause (C), if the price adjustment is 
expected to exceed $100,000, or such lesser amount as .may .be 
prescribed by the agency head . 

• ''(2) Any prime contract or change or modification theJ:eto t,mder 
which a certificate is required under' paragraph .(1) shall contain a 
provision that the price to the Qoverninent.. including pro,fit or .fee, 
shall be adjusted to exclude any significant sums by which it may be -. 
determined l;>y the agency head that such . price . was increased 
because the. contraCtor or any subcontractor ~uired to furpish 
such a ce~~te, furnished ·c0st Qr.pritjng.<Ja,ta.whlch, ~ 9f a ~te 
~upon between the parti~(~hich ~ ~ be 88'¢}oSe to the 
date of agreement on the .price,;~ ~ practiCaPle), were. iriaccurate, 
incomple~, or noncurrent. ·.· . · 

"(3) For the purpose of evaluating f;he accuracy, completeness, and 
currency of cost or pricing data required t;o be sq.bmitted by this 
subsection, any authorized representative of the· agency who is· an 
employee of .the United States Government shall have the right, 
until the expiration of three years after fmal payment under the 
contraCt or subcontract, to examine all books, records, documents, 

· and other data of the contractor or subcontractor related to the 
proposal for the contract, the dij;cU.SSions conducted on the proposal, 
pricing, or perfol'Jl)ance of the contract or subcontract. 

"(4) When cost or pricing data are not required to be submitted by 
this subsecti9n, such data may nevertheless be required . by the 
~ency if the ~ency head determines that such tlata are necessary 
for the evaluation by the executive agency of the reasonableness of 
the price of the contract or subcontract. · · · 

''(o)''l'he .requirements of this s~on ·need not be applied to 
contracts or subcontracts- . 

"(A) where the price is based on- · · 
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"(i) adequate price competition, . · . · · · · . 
"(ii) established catalog 'br market' prices of commercial 

items s<>ld in substantial quantities to the general public, or 
. . . f!(iii) prices set by law or regul~tion, or . . . . . 

' f'(BHh '~xception'al cases, where· the agency head dete.rmµies 
that the requirements of this subsection may be waived and 
states in writing the reasons for such determination.". 

AUroMATED DATA PROOEsSING DISPUTE B!SOLUTION 
' ~ '-' ~ 

SEC. 2718. (a) Section 111 of the Federal -Property and Administra­
tive Services Act of 1~9 (40 U.S.C. 759) is amended by adding at the ...: 
eµd thereof the following ilew subsection: 

·· lf(hXD Upon request.of an interested party in connection wit}) any 
procurement· conducted under the· authority of this section (includ­
ing procurements conducted under delegations of procurement au­
thority); the. board of contract appeals of the General 'Services 
Administration (hereafter· in this subsection referred to .as the 
'I?oard'), shall review any. dec~ion by a con~acting officer ~ed to 
VIolate a statute or regulation. Such review shall be conducted 
under the s.tandard applicable to review of contracting officer final 
deeisions by boards of contract appeals. An intereSted party who has 
filed a:protest under subchapter V of ,chapter 35 of ·title 31, United 
States Code;:with respect to a procurement or proposed procurement 
may not file a protest with respect to that procurement or· proposed 
procurement under this subsection. . ' . . ; . 
,· ''(2)(A) ·When a protest under this subsection is filed before the 

award of a contract in a. protested procurement, the board, at the 
request .of an interested party and within 10 days of the filing of the 
protest, shall hold a hearing to determine whether the board should 
suspend ·tb:e ·procurement authority . of the Administraror or t4e 
Administrator's delegation 'Of proeurement· authority for the pro­
tested procurement on an' interim basis· uµtil the board .can· decide 
~protest. ·· · · . . · · · ' · · 

· !i(B) The board shall suspend the ~rocurement authority of' the 
Admini,strator or the · A.<iministrator s 'delegation of ·procurement " 
aupho~it~ ~~ess . the. Federal agency ~oncerned establ~h~ that-.: 

1 
, :'l(l) ·~nt action by the'board, contract award is likely to 

· ·occur within 80 days of the hearing; and · · · · 
"(ii) urgent and compelling circumstances which significantly 

··affect interests of the United States will not permit waiting for 
· ·the deciSion of the board.· . 

''.(3)(A) If the Board reeeives ilotice of a protest under this subsec­
tion after the contract has been awartfed but within 10 days after 
the contract ·award. the board ·shall, at the request of an' interested 
party and within 10 days l:'ifter the date of the filing of the protest, 
hold a hearing to determine whether the board should suspend the 
procurement authority of the Administrator or the Administrator's 
delegation of procurement authority for the challenged procurement 
on an interim basis until the board can decide the protest. 

·"(B) The board shall suspend the ~rocurement authority of the 
Administrator ·or ·the . Administrator s delegation of procurement 
authority to acquire ariy goods or services under the >Contract which 
are not previously delivered and accepted un~ess the Fedetal,agency . 
concerned establishes that urgent •and compelling . circu:i:qstances 
which significantly affect interests of the United States Will not 
permit waiting for the decision Of the board: · • 
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· '~(4)(A) 'Die board shall corlduct suehi~ amt;·aJlow such 
~ 118' may.be required for the expeditious, ·fair, and reasona-
ble resolution of the prot.esl ' . '' · · · 

"(B) Subject'.to ·anY'·deadlines imposed ··by ·section .9<a) of the 
Contract :pisputes Act of 1978 (41U.S.C.608(a)). the board shall give 
priority to protests filed under this subsection. The board shall issue 
its firuil deCision within 45 working•days-after the date of the.filing 
of the protest, unless the board's chairman determines that the 

·specific and· unique circumstances ·or the •protest :require a ·tonger 
period, in which case the board shall issue such decision within the 
longer period determined by the chairman. · 

"(C) The board may dismiss a protest the .hoard determines is 
frivolous or which, on its face, does not state a valid basis for protest. 

"(5)(A) In· making a· decision on the merits of protests . brought 
under this section, the board shall accord due weight to the policies 
of this section and the goals of economic and efficient procurement 
set foci;h in this. section. · . , - · -

"(B) If the board determines that. a · challenged .agency action 
violates a statute or regulation or the conditions of any delegation of 
procurement authority issued pursuant to. this section, the board 
may suspend, revoke, or revise the ft:ocurement authority of ·the 
Administrator or the .Administrators delegation of .procurement 
authority applicable to the challenged procurement. . . · '. . 

. ''(C) Whenever the board ~es such a determination, it may, in 
accordance with section· 1304 of title 31, United States Code, further 
declare an appropriate interested party to be entitled t.o the. costs 
of~ · · · · 

· "(i) filing and pursuing the protest, including reasonable at-
torney's fees, and . 

"(ii) bid and proposal preparation. · _ . . 
"(6)(A) The final decision of the board may be appealed by the 

head of the Federal agency concerned and by any interested party, 
including interested parties who. intervene in any protest filed under 
this subsection, as set forth iii the Contract Disputes Act of 1978 (41 
U.S.C. 601 et seq.). · · · ·,. 

"(B) If the board revokes, suspends, or revises the pri>curement 
authority of the Administrator or .the Administrator's delegation of 
procurement authority after the contract award, . the affected con­
tract shall be· presume& valid as t.o all goods or services delivered 
and accepted under the, contract before the suspension, revocation, 
or revision of such procurement.authority or delegation. 
· "(C) Nothing contained in this subsection shall affect the board's 
power to order any additional relief which it is authorized to provide 
under any statute or regulation. However, the procedures set forth 
in this ~~oil sh!l11 o~y apply to :procuremen~ condu~ under 
the authonty contained m tbIS section. In add1t1on; nothing con­
tained in this subsection shall affect the right of any interested 
party to file a protest with the contracting agency or t.o me an 
action in a distnct court of the United States or the United States 
Claims Court. 
. "(8) Not later than January 15, 1985, the board shall adopt and 
lSSUe such rules and procedures ·as may be necessary to the 
expeditious disposition of protests filed under the authority of this 
subsection. 

"(9) For purposes of this subsection...:.. 
''{A) the -term 'protest' means a written objection by an 

interested party to a solicitation by a Federal agency for bids or 
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proposals for a proposed contract for the procurement of prop­
erty or services or a written objection to a proposed award or 
the award of such a contract; and 

"(B) the term 'interested party' means, with respect to a 
contract or proposed contract described in subparagraph (A), an 
actual or prospective bidder or offeror whose direct economic 
interest would be affected by the award of the contract or by 
failure to award the contract.". 

(b) The amendment made by this section shall cease to be effective 
on January 15, 1988. 

CONFORMING AMENDMENTS 

SEC. 2714. (aXl) Section 302 of the Federal Property and Adminis­
trative Services Act of 1949 (41 U.S.C. 252) is amended-

(A) by striking out the second sentence in subsection (b); and 
(B) by striking out subsections (c), (d), (e), and (f) and inserting 

in lieu thereof the following: 
"(cXl) This title does not (A) authorize the erection, repair, or 

furnishing of any public building or public improvement, but such 
authorization shall be required in the same manner as heretofore, or 
(B) permit any contract for the construction or repair of buildings, 
roads, sidewalks, sewers, mains, or similar items using procedures 
other than sealed-bid procedures under section 303(aX2XA), if the 
conditions set forth in section 303(aX2)(A) apply or the contract is to 
be performed outside the United States. 

"(2) Section 303(aX2XA) does not require the use of sealed-bid 
procedures in cases in which section 204(e) of title 23, United States 
Code, applies.". 

(2) The heading of section 304 of such Act (41 U.S.C. 254) is 
amended to read as follows: 

"CONTRACT REQUIREMENTS". 

(3) Section 304 of such Act ( 41 U .S.C. 254) is amended-
(A) by striking out "negotiated pursuant to section 302(c)" in 

the first sentence of subsection (a) and inserting in lieu thereof 
"awarded after using procedures other than sealed-bid 
procedures"; ' 

(B) by striking out "negotiated pursuant to section 302(c)" in 
the second sentence of subsection (a) and inserting in lieu 
thereof "awarded after using procedures other than- sealed-bid 
procedures"; and 

(C) by striking out "negotiated without advertising pursuant 
to authority contained in this Act" in the first sentence of 
subsection (c) ~d inserting in lieu thereof "awarded after using 
procedures other than sealed-bid procedures". 

(4) Section 307 of such Act (41 U.S.C. 257) is amended-
(A) by striking out the first sentence of subsection (a) and 

inserting in lieu thereof the following: "Determinations and 
decisions provided in this Act to be made by the Administrator 
or other agency head shall be final. Such determinations or 
decisions may be made with respect to individual purchases or 
contracts or, except for determinations or decisions under sec­
tions 303, 303A, and 303B, with respect to classes of purchases 
or contracts."; 
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(B) by striking out "Except as provided in subsection (b)," in 
the second sentence of subsection (a) and inserting in lieu 
thereof "Except as provided in section 303(d)(2),"; 

(C) by striking out "this chapter" in such sentence and insert­
ing in lieu thereof "this Act"; 

(D) by striking out subsectiOn (b); 
(E) by striking out "by paragraphs (11~ (12), (13), or (14) of 

section 302(c)," in subsection (c); 
(F) by redesignating subsection (c) as subsection (b); and 
(G) by striking out subsection (d). 

(5) Section 308 of such Act (41 U.S.C. 258) is amended by st~ 
out "entered into pursuant to section 302{c) without advertising, ' 
and inserting in lieu thereof "made or awarded after using proce-
dures other than sealed-bid procedures". , 

(6) Section 310 of such Act (41 U.S.C. 260) is amended by striking 
out "section 302(c)(15) of this title without regard to the advertising 
requirements of sections 302(c) and 303" and inserting in lieu 
thereof "the provisions of this title relating to procedures other than 
sealed-bid procedures". 

(b) The table of contents of such Act is amended by striking out 
the item relating to section 304 and inserting in lieu thereof the 
following: 
"Sec. 304. Contract requirements.". 

Subtitle B-Amendments to Title 10, United 
States Code 

DECLARATION OF POLICY 

SEc. 2721. Section 2301 of title 10, United States Code, is amended 
to read as follows: 

"§ 2301. Congressional defense procurement policy· 
"(a) The Congress finds that in order to ensure national defense 

preparedness, conserve fiscal resources, and enhance defense pro­
duction capability, it is in the interest of the United States that 
property and services be acquired for the Department of Defense in 
the most timely, economic, and efficient manner. It is therefore the 
policy of Congress that-

"(1) full and open competitive procedures shall be used by the 
Department of Defense in accordance with the requirements of 
this chapter; 

"(2) services and property (including weapon systems and 
associated items) for the Department of Defense be acquired by 
any kind of contract, other than cost-plus-a-percentage-of-cost 
contracts, but including multiyear contracts, that will promote 
the interest of the United States; 

"(3) contracts, when appropriate, provide incentives to con­
tractors to improve productivity through investment in capital 
facilities, equipment, and advanced technology; 

"(4) contracts for advance procurement of components, parts, 
and materials necessary for manufacture or for logistics support 
of a weapon system should; if feasible and practicable, be en­
tered into in a manner to achieve economic-lot purchases and 
more efficient production rates; 
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"(5) the head of an agency use advance procurement planning 
and market research and prepare contract specifications in such 
a manner as is necessary to obtain full and open competition 
with due regard to the 1lature of the property or services to be 
acquired; and 

"(6) the head of an agency encourage the development and 
maintenance of a procurement career management program to 
ensure a professional procurement work force. . 

"(b) Further, it is the policy of Congress that procurement policies 
and procedures for the agencies named in section 2303 of this title 
shall in accordance with the requirements of this chapter-

"(1) promote full and open competition; 
"(2) be implemented to support the requirements of such 

agencies in time of war or national emergency as well as in 
peacetime; 

"(3) promote responsiveness of the procurement system to 
agency needs by simplifying and streamlining procurement 
processes; 

"(4) promote the attainment and maintenance of essential 
capability in the defense industrial base and the capability of 
the United States for industrial mobilization; 

"(5) provide incentives to encourage contractors to take ac­
tions and make recommendations that would reduce the costs to 
the United States relating to the purchase or use of property or 
services to be acquired under contracts; 

"(6) promote the use of commercial products whenever practi­
cable; and 

"(7) require descriptions of agency requirements, whenever 
practicable, in terms of functions to be performed or perform­
ance required. 

"(c) Further, it is the policy of Congress that a fair proportion of 
the purchases and contracts entered into under this chapter be 
placed with small business concerns.". 

CLARIFICATION OF APPLICABILITY OF CHAPTER 137 OF TITLE 10 TO THE 
SECRETARY OF DEFENSE; DEFINITIONS 

SEC. 2722. (a) Section 2302 of title 10, United States Code, is 
amended to read as follows: 

"§ 2302. Definitions 
"In this chapter: 

"(1) 'Head of an agency' means the Secretary of Defense, the 
Secretary of the Army, the Secretary of the Navy, the Secretary 
of the Air Force, the Secretary of Transportation, and the 
Administrator of the National Aeronautics and Space Adminis­
tration. 

"(2) 'Competitive procedures' means procedures under which 
the head of an agency enters into a contract pursuant to full 
and open competition. Such term also includes-

"(A) procurement of architectural or engineering services 
conducted in accordance with title IX of the Federal Prop­
erty and Administrative Services Act of 1949 (41 U.S.C. 541 · 
et seq.); 

"{B) the competitive selection for award of basic research' 
proposals resulting from a general solicitation and th~ peer 
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review or scientific review (as appropriate) of such propos­
als; and 

"(C) the procedures established by the Administrator of 
General Services for the multiple award schedule program 
of the General Services Administration if-

"(i) participation in the program has been open to all 
responsible sources; and 

"(ii) orders and. contracts under such program result 
in the lowest overall cost alternative to meet the needs 
of the United States. 

"(3) The terms 'full and open competition' and 'responsible 
source' have the same meanings provided such terms in section 
4 of the Office of Federal Procurement Policy Act (41 U.S.C. 
403).". 

(b) Section 2303 of such title is amended­
(1) in subsection (a)-

(A) by striking out "purchase, and contract to purchase.'' 
and inserting in lieu thereof "procurement"; . 

(B) by striking out "named in subsection (b), and all 
services," and inserting in lieu thereof "(other than land) 
and all services"; 

(C) by redesignating clauses (1) through (5) as clauses (2) 
through (6), respectively; and 

(D) by inserting before clause (2) (as so redesignated) the 
following new clause: 

"(1) The Department of Defense."; 
(2) by striking out subsection (b); and 
(3) by redesignating subsection (c) as subsection (b). 

PROCUREMENT PROCEDURES 

P.L. 98-369 
Sec. 2723 

SEC. 2723. (aXl) Section 2304 of title 10, United States Code, is 
amended-

(A) by striking out subsections (a) through (e) and (g), (h), and 
(i); 

(B) by redesignating subsection (fJ as subsection (h); and 
(C) by inserting after the section heading the following: 

"(a)(l) Except as provided in subsections (b), (c), and (g) and except 
in the case of procurement procedures otherwise expressly author­
ized by statute, the head of an agency in conducting a procurement 
for property or services-

"(A) shall obtain full and open competition through the use of 
competitive procedures in accordance with the requirements of 
this chapter and the modifications to regulations promulgated 
pursuant to section 2752 of the Competition in Contracting Act 
of 1984; and 

"(B) shall use the competitive procedure or combination of 
. competitive kroeedures that is best suited under the circum­
stances of the procurement. 

"(2) In determining the competitive procedure appropriate under 
the circumstances, the head of an agency-

"(A) shall solicit sealed bids if-
"(i) time permits the solicitation, submission, and evalua-

tion of sealed bids; 
"(ii) the award will be made on the basis of price and 

other price-related factors; 
98 STAT. 1187 
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"(iii) it is not necessary to conduct discussions with the 
res~nding sources about their bids; and -

'(iv) there is a reasonable expectation of receiving more 
than one sealed bid; and 

"(B) shall request competitive proposals if sealed bids are not 
appropriate under clause (A). , 

"(bXl) The head of an agency may provide for the procurement of 
property or services covered by this chapter using competitive proce­
dures but excluding a particular source in order to establish or 
maintain an alternative source or sources of supply for that prop­
erty or service if the head of the agency determines that to do so-

"(A) would increase or maintain competition and would likely 
result in reduced overall costs for such procurement, or for any 
anticipated procurement, of property or services; 

"(B) would be in the interest of national defense in having a 
facility (or a producer, manufacturer, or other supplier) avail­
able for furnishing the property or service in case of a national 
emergency or industrial mobilization; or 

"(C) would be in the interest of national defense in establish­
ing or maintaining an essential engineering, research, or devel­
opment capability to be provided by an educational or other 
nonprofit institution or a federally funded research and devel-
opment center. , 

"(2) In fulfilling the statutory requirements relating to small 
business concerns and socially and economically disadvantaged 
small business concerns, the head of an agency shall use competitive 
procedures but may restrict a solicitation to allow only such busi­
ness concerns to compete. 

"(c) The head of an agency may use procedures other than com­
petitive procedures only when-

"(1) the property or services needed by the agency are avail­
able from only one responsible source and no other type of 
property or services will satisfy the needs of the agency; 

"(2) the agency's need for the property or services is of such 
an unusual and compelling urgency that the United States 
would be seriously injured unless the agency ~ permitted to 
limit the number of sources from which it solicits bids or 
proposals; 

"(3) it is necessary to award the contract to a particular 
source or sources in order (A) to maintain a facility, producer, 
manufacturer, or other supplier available for furmshing prop­
erty or services in case of a national emergency or to achieve 
industrial mobilization, or (B) to establish or maintain an essen­
tial engineering, research, or development capability to be pro­
vided by an educational or other nonprofit institution or a 
federally funded research and development center; 

"(4) the terms of an international .agreement or a treaty 
between the United States and a foreign government or interna­
tional organization, or the written directions of a foreign gov­
ernment reimbursing the agency for the cost of the procure­
ment of the property or services for such government, have the 
effect of requiring the use of procedures other than competitive 
procedures; 

"(5) a statute expressly authorizes or requires that the pro­
curement be made through another agency or from a specified 
source, or the agency's need is for a brand-name commercial 
item for authorized resale; 
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"(6) the disclosure of the agency's needs would compromise 
the national security unless the agency is permitted to limit the 
number of sources from which it solicits bids or proposals; or 

"(7) the head of the agency-
"(A) determines that it is necessary in the public interest 

to use procedures other than competitive procedures in the 
particular procurement concerned, and 

"(B) notifies the Congress in writing of such determina­
tion not less than 30 days before the award of the contract. 

"(dXl) For the purposes of applying subsection (c)(l)-
"(A) in the case of a contract for property or services to be 

awarded on the basis of acceptance of an unsolicited research 
proposal, the property or services shall be considered to be 
available from only one source if the source has submitted an 
unsolicited research proposal that demonstrates a unique and 
innovativ13 concept the substance of which is not otherwise 
available to the United States and does not resemble the sub­
stance of a pending competitive procurement; and 

"(B) in the case of a follow-on contract for the continued 
development or production of a major system or highly special­
ized equipment when it is likely that award to a source other 
than the original source would result in (i) substantial duplica­
tion of cost to the United States which is not expected to be 
recovered through competition, or (ii) unacceptable delays in 
fulfilling the agency's needs, such property may be deemed to be 
available only from the original source and may be procured 
through procedures other than competitive procedures. 

"(2) The authority of the head of an agency under subsection (cX7) 
may not be delegated. 

"(e) The head of an agency using procedures other than competi­
tive procedures to procure property or services by reason of the 
application of subsection (c)(2) or (cX6) shall request offers from as 
many potential sources as is practicable under the circumstances. 

"(f)(l) Except as provided in paragraph (2), the head of an agency 
may not award a contract using procedures other than competitive 
procedures unless-

"(A) the contracting officer for the contract justifies the use of 
such procedures in writing and certifies the accuracy and com­
pleteness of the justification; 

"(B) the justification is approved-
"(i) in the case of a contract for an amount exceeding 

$100,000 (but equal to or less than $1,000,000), by the com­
petition advocate for the procuring activity (without further 
delegation); 

'.'(ii) in the case of a contract for an amount exceeding 
$1,000,000 (but equal to or less than $10,000,000), by the 
head of the procuring activity or a delegate who, if a 
member of the armed forces, is a general or flag officer or, if 
a civilian, is serving in a position in grade GS-16 or above 
under the General Schedule (or in a comparable or higher 
position under another schedule); or 

"(iii) in the case of a contract for an amount exceeding 
$10,000,000, by the senior procurement executive of the 
agency designated pursuant to section 16(3) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 414(3)) (without 
further delegation); and 
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"(C) any required notice has been published with respect to 
such contract pursuant to section 18 of the Office of Federal 
Procurement Policy Act and all bids or proposals received in 
response to that notice have been considered by the head of the 
agency. 

"(2) In the case of a procurement permitted by subsection (cX2), 
the justification and approval required by paragraph (1) may be 
made after the contract is awarded. The justification and approval 
required by paragraph (1) is not required in the case of a procure­
ment permitted by subsection (cX7) or in the case of a procurement 
conducted under the Act of June 25, 1938 (41 U.S.C. 46 et seq.), 
popularly referred to as the W agner-O'Day Act. 

"(3) The justification required by paragraph (l)(A) shall include­
"(A) a description of the agency's needs; 
"(B) an· identification of the statutory exception from the 

requirement to use competitive procedures and a demonstra-­
tion, based on the proposed contractor's qualifications or the 
nature of the procurement, of the reasons for using that 
exception; 

"(C) a determination that the anticipated cost will be fair and 
reasonable; 

"(D) a description of the market survey conducted or a state­
ment of the reasons.a market survey was not conducted; 

"(E) a listing of the sources, if any, that expressed in writing 
an interest in the procurement; and 

"(F) a statement of the actions, if any, the agency may take to 
remove or overcome any barrier to competition before a subse­
quent procurement for such needs. 

"(4) The justification required by paragraph (l)(A) and any related 
information shall be made -available for inspection by the public 
consistent with the provisions of section 552 of title 5. 

· "(5) In no case may the head of an agency-
"(A) enter into a contract for property or services using 

procedures other than competitive procedures on the basis of 
the lack of advance planning or concerns related to the amount 
of funds available to the agency for procurement functions; or 

"(B) procure property or services from another agency unless 
such other agency complies fully with the requirements of this 
chapter in its procurement of such property or services. 

The restriction contained in clause (B) is in addition to, and not in 
lieu of, any other restriction provided by law. 

"(g)(l) In order to promote efficiency and economy in contracting 
and to avoid unnecessary burdens for agencies and contractors, the 
regulations modified in accordance with section 2752 of the Competi· 
tion in Contracting Act of 1984 shall provide for special simplified 
procedures for small purchases of property and services. 

"(2) For the purposes of this chapter, a small purchase is a · 
purchase or contract for an amount which does not exceed $25,000. 

"(3) A proposed purchase or contract for an amount above $25,000 
may not be divided into several purchases or contracts for lesser 
amounts in order to use the small purchase procedures required by 
paragraph (1). 

"( 4) In using small purchase procedures, the head of an agenc1 
shall promote competition to the maximum extent practicable.' . 

(2) The heading of such section is amended to read as follows: 
98 STAT. 1190 
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"§ 2304. Contracts: competition requirements". 
(b) Section 2305 of such title is amended to read as follows: 

"§ 2305. Contracts: planning, solicitation, evaluation, and award 
procedures 

"(a)(l)(A) In preparing for the procurement of property or services, 
the head of an agency shall-

"(i) specify the agency's needs and solicit bids or proposals in 
a manner designed to achieve full and open competition for the 
procurement; 

"(ii) use advance procurement planning and market research; 
and 

"(iii) develop specifications in such manner as is necessary to 
obtain full and open competition with due regard to the nature 
of the property or services to be acquired. 

"(B) Each solicitation under this chapter shall include specifica-
tions which-

"(i) consistent with the provisions of this chapter, permit full 
and open competition; and 

P.L. 98-369 
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"(ii) include restrictive provisions or conditions only to the 
extent necessary to satisfy the needs of the agency or as author­
ized bylaw. 

"(C) For the purposes of subparagraphs (A) and (B}, the type of 
specification included in a solicitation shall depend on the nature of 
the needs of the agency and the market available to satisfy such 
needs. Subject to such needs, specifications may be stated in terms 
of-

"(i) function, so that a variety of products or services may 
qualify; · 

"(ii) performance, including specifications of the range of 
acceptable characteristics or of the minimum acceptable stand­
ards; or 

''(iii) design requirements. 
"(2) In addition to the specifications described in paragraph (1), a 

solicitation for sealed bids or competitive proposals (other than for 
small purchases) shall at a minimum include-

"(A) a statement of-
"(i) all significant factors (including price) which the head 

of the agency reasonably expects to consider in evaluating 
sealed bids or competitive proposals; and 

"(ii) the relative importance assigned to each of those 
factors; and 

"(B)(i) in the case of sealed bids-
"(!) a statement that sealed bids will be evaluated with­

out discussions with the bidders; and 
"(ll) the time and place for the opening of the sealed bids; 

or 
"(ii) in the case of competitive proposals-

"(!) a statement that the proposals are intended to be 
evaluated with, and awards made after, discussions with 
the offerors, but might be evaluated and awarded without 
discussions with the offerors; and 

"(ll) the time and place for submission of proposals. 
(b)(l) The head of an agency shall evaluate sealed bids and 

competitive proposals based solely on the factors specified in the 
solicitation. 
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"(2) All sealed bids or competitive proposals received in response 
to a solicitation may be rejected if the head of the agency determines 
that such action is in the public interest. 

"(3) Sealed bids shall be opened publicly at the time and place 
stated in the solicitation. The head of the agency shall evaluate the 
bids without discussions with the bidders and, except as provided in 
paragraph (2), shall award a contract with reasonable promptness to 
the responsible bidder whose bid conforms to the solicitation and ur 
most advantageous to the United States, considering only price and 
the other price-related factors included in the solicitation. The 
award of a contract shall be made by transmitting written notice of. 
the award to the successful bidder. 

"(4XA) The head of an agency shall evaluate competitive proposals 
and may award a contract- · 

"(i) after discussions conducted with the offerors at any time 
after receipt of the proposals and before the award of the· 
contract; or · 

"(ii) without discussions with the offerors (other than discus-. 
sions conducted for the pur_p<>se of minor clarification) when it 
can be clearly demonstrated from the existence of full and open 
competition or accurate prior cost experience with the product 
or service that acceptance of an initial proposal without discus· 
sions would result in the lowest overall cost to the United 
States. 

"(B) In the case of award of a contract under subparagraph (A)(i), 
the head of the agency shall conduct, before such award, written or· 
oral discussions with all responsible sources who submit proposals 
within the competitive range, considering only price and the other 
factors included in the solicitation. 

"(C) In the case of award of a contract under subparagraph CA)(ii), 
the head of the agency shall award the contract based on the 
proposals received (and as clarified, if necessary, in discussions 
conducted for the purpose of minor clarification). 

"(D) Except as provided in paragraph (2), the head of the agency 
shall award a contract with reasonable promptness to the respons1· · 
ble source whose proposal is most advantageous to the United 
States, considering only price and the other factors included in the 
solicitation. The head of the agency shall award the contract by 
transmitting written notice of the award to such source and shall . 
promptly notify all. other offerors of the rejection of their proposals. . 

"(5) If the head of an· agency considers that a bid or proposal . 
evidences a violation of the antitrust laws, he shall refer the bid 
or proposal to the Attorney General for appropriate action.". 

(c) The amendments made by this section do not supersede or 
affect the provisions of section 8(a) of the Small Business Act (15 
U.S.C. 637(a)). 

COST OR PRICING DATA; CONFORMING AMENDMENTS 

SEC. 2724. (a) The second sentence of subsection (a) of section 2306 
of title 10, United States Code, is amended to read as follows: 
"Subject to the limitation in the preceding sentence, the other 
provisions of this section, and other applicable provisions of law, the 
head of an agency, in awarding contracts under this chapter after 
using procedures other than sealed-bid procedures, may enter into 
any kind of contract that he considers will promote the best inter­
ests of the United States". 
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(b) Subsection (b) of such section is amended by striking out 
"negotiated under section 2304" in the first sentence of subsection 
(b) and inserting in lieu thereof "awarded under this chapter after 
using procedures other than sealed-bid procedures". . 

(c) Subsection (c) of such section is amended by . striking out 
"section 2304 of this title," and inserting in lieu thereof "this 
chapter". . 

(d) Subsection (e) of such section is amended by striking out 
"$25,000 or" in clause (2) and inserting in lieu thereof "the greater 
of (A) the small purchase amount under section 2304(g) of this title, 
or (B)''. 

(e) Subsection <O of such section is amended­
(A) in paragraph (1)-

(i) by striking out "his" in the matter preceding clause (A) 
·and inserting in lieu thereof "such contractor's or sub­
contractor's"; 

(ii) by striking out "he" in the matter preceding clause 
(A); 

(iii) by striking out "negotiated prime contract under this 
title where" in clause (A) and inserting in lieu thereof 
"prime contract under this chapter entered into after using 
procedures other than sealed-bid procedures, if'; 

(iv) by striking out "for which" in clauses (B) and (D) and 
inserting in lieu thereof "if1'; 

(v) by striking out "where" in clause (C) and inserting in 
lieu thereof "when"; 

(vi) by striking out "$500,000" each place it appears and 
inserting in lieu thereof "$100,000"; and 

(vii) by striking out "prior to" each place it appears and 
inserting in lieu thereof "before"; 

(B) in paragraph (2), by striking out "negotiated" both places 
it appears; 

(C) by redesignatin3 paragraph (3) as paragraph (5) and strik­
ing out "negotiation, ' in such paragraph and inserting in lieu 
thereof "proposal for the contract, the discussions conducted on 
the proposal,"; 

(D) by inserting a period after "noncurrent" in paragraph (2); 
(E) by striking out ": Provided, That the requirements" in 

paragraph (2) and inserting in lieu thereof the following: 
"(3) The requirements"; and 

(F) by inserting after paragraph (3) (as designated by clause 
(E)) the following new paragraph: 

"(4) When cost or pricing data is not required to be submitted by 
this subsection, such data may nevertheless be required by the head 
of the agency if the head· of the agency determines that such data is 
necessary for the evaluation by the agency of the reasonableness of 
the price of the contract or subcontract.". 

(f) The heading of such section is amended to read as follows: 

"§ 2306. Kinds of contracts; cost or pricing data: truth in 
negotiation". 

DETERMINATIONS AND DECISIONS 

SEC. 2725. Section 2310 of title 10, United States Code, is 
amended-

(1) in subsection (a)-
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(A) by inserting ", except for determinations and deci­
sions under section 2304 or 2305 of title," in the first 
sentence after "contract or"; and 

(B) by inserting ", including a determination or decision 
under section 2304 or 2305 of this title,'' in the second 
sentence after "decision"; and 

(2) by striking out subsection (b) and insertihg in lieu thereof 
the following: 

"(b) Each determination or decision under section 2306(c), 
2306(gX1), 2307(c), or 2313(c) of this title shall be based on a written 
finding by the person making the determination or decision, which 
fmding shall set out facts and circumstances that-

"(1) clearly indicate why the type of contract selected under 
section 2306(c) of this title is likely to be less costly than any 
other type or that it is impracticable to obtain property or 
services of the kind or quality required except under such a 
contract; · 

"(2) support the findings required by section 2306(g)(l) of this 
title; 

"(3) clearly indicate why advance payments under section 
2307(c) of this title would be in the public interest; or 

"(4) clearly indicate why the application of section 2313(b) of 
this title to a contract or subcontract with a foreign contractor 
or foreign subcontractor would not be in the public interest. 

Such a fmding is final and shall be kept available in the agency for 
at least six years after the date of the determination or decision. A 
copy of the finding shall be submitted to the General Accounting 
Office with each contract to which it applies.". 

LIMITATION ON AUTHORITY TO DELEGATE CERTAIN FUNCTIONS 

SEC. 2726. Section 2311 of title 10, United States Code, is 
amended-

(1) by striking out "The head" and inserting in lieu thereof 
"Except as provided in section 2304(dX2) of this title, the head"; 
and · 

(2) by strikinff out "chapter" and all that follows and inserting 
in lieu thereof 'chapter.". 

CONFORMING AMENDMENTS 

SEc. 2727. (a) The table of sections at the beginning of chapter 137 
of title 10, United States Code, is amended-

(1) by striking out the item relating to section 2301 and 
inserting in lieu thereof the following: 

"2301. Congressional defense procurement policy."; and 
(2) by striking out the items relating to sections 2304, 2305, 

and 2306 and inserting in lieu thereof the following: 
"2304. Contracts: competition requirements. 
"2305. Contracts: planning, solicitation, evaluation, and award procedures. 
"2306. Kinds of contracts; cost or pricing data: truth in negotiation.". 

(b) Subsection (h) of section 2304 of such title (as redesignated by 
section 2723(aXl)(B)) is amended-

(1) by striking out "negotiated under this section" and insert­
ing in lieu thereof "awarded after using procedures other than 
sealed-bid procedures"; and 
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(2) by striking out "formal advertising" and inserting in lieu 
thereof ''sealed-bid procedures". 

(c) Section 2313(b) of such title is amended by striking out "negoti­
ated under this chapter" and inserting in lieu thereof "awarded 
after using procedures other than sealed-bid procedures". 

(d) Section 2356 of such title is amended by striking out "the 
formal advertising prescribed by section 2305 of this title" and 
inserting in lieu thereof "a solicitation for sealed bids under chapter 
137 of this title". 

Subtitle C-Amendments to the Office of 
Federal Procurement Policy Act 

DEFINITIONS 

SEC. 2731. The section of the Office of Federal Procurement Policy 
Act relating to definitions (41U.S.C.403) is redesignated as section 4 
and is amended-

(1) by striking out "and" at the end of paragraph (4); 
(2) by striking out the period at the end of paragraph (5) and 

inserting in lieu thereof"; and"; and 
(3) by adding at the end thereof the following new paragraphs: 
"(6) the term 'competitive procedures' means procedures 

under which an agency enters into a contract pursuant to full 
and open competition; 

"(7) the term 'full and open competition', when used with 
respect to a procurement, means that all responsible sources are 
permitted to submit sealed bids or competitive proposals on the 
procurement; and 

"(8) the term 'responsible source' means a prospective con­
tractor who-

"(A) has adequate financial resources to perform the 
contract or the ability to obtain such resources; 

"(B) is able to comply with the required or proposed 
delivery or performance schedule, taking into consideration 
all existing commercial and Government business 
commitments; 

"(C) has a satisfactory performance record; 
"(D) has a satisfactory record of integrity and business 

ethics; 
"(E) has the necessary organization, experience, account­

ing and operational controls, and technical skills, or the 
ability to obtain such organization, experience, controls, 
and skills; 

"(F') has the necessary production, construction, and tech­
nical equipment and facilities, or the ability to obtain such 
equipment and facilities; and 

"(G) is otherwise qualified and eligible to receive an 
award under applicable laws and regulations.". 

PROCUREMENT NOTICE AND RECORDS; ADVOCATES FOR COMPETITION 

SEC. 27?2. (a) The Office of Federal Procurement Policy Act is 
further amended by adding at the end thereof the following new 
sections: 98 STAT. 1195 

P.L. 98-369 
Sec. 2732 



P.L. 98-369 
Sec. 2732 

LAWS OF 98th CONG.-2nd SESS. July 18 

"PROCUREMENT NOTICE 

"SEC. 18. (aXl) Except as provided in subsection (c)-
"(A) an executive agency intending to solicit bids or proposals 

for a contract for property or services for 'a price expected to 
exceed $10,000 shall furnish for publication by the Secretary of 
Commerce a notice described in subsection (b); and 

"(B) an executive agency awarding a contract for property or 
services for a price exceeding $25,000 shall furnish for publica­
tion by the Secretary of Commerce a notice announcing such 
award if there is likely to be any subcontract under such 
contract. 

"(2) The Secretary of Commerce shall publish promptly in the 
Commerce Business Daily each notice required by paragraph (1). 

"(3) Whenever an executive agency is required by paragraph (l)(A) 
to furnish a notice of a solicitation to the Secretary of Commerce, 
such executive agency may not-

"(A) issue such solicitation earlier than 15 days after the date 
on which such notice is published by the Secretary of Com­
merce; or 

"(B) establish a deadline for the submission of all bids or 
proposals in response to such solicitation that .is earlier .than 30 
days after the date on which such solicitation is issued. 

"(b) Each notice required by subsection (a)(l)(A) shall include­
"(1) an accurate description of the property or services to be 

contracted for, which description is not unnecessarily restrictive 
of competition; 

"(2) the name, business address, and telephone number of the 
officer or employee of the executive agency who may be con­
tacted for the purpose of obtaining a copy of the solicitation; 

"(3) the name, business address, and telephone number of the 
contracting officer; 

"(4) a statement that all responsible sources may submit a 
bid, proposal, or quotation which shall . be considered by the · 
executive agency; and 

"(5) in the case of a procurement using procedures other than 
competitive pr0cedures, a statement of the reason justifying the 
use of such procedures and the identity of the intended source. 

"(c)(l) A notice is not required under subsection (a)(l) if-
"(A) the notice would disclose the executive agency's needs 

and the disclosure of such needs would compromise the national 
security; 

"(B) the proposed procurement would result from acceptance 
of any unsolicited proposal that demonstrates a unique and 
innovative research concept, and the publication of any notice 
of such unsolicited research proposal would disclose the origi­
nality of thought or innovativeness of the proposal or would 
disclose proprietary information associated with the proposal; 

"(C) the procurement is made against an order placed under a 
r~uirements contract, or 

' (D) the procurement is made for perishable subsistence 
supplies. 

"(2) The requirements of subsection (a)(l)(A) do not apply to any 
procurement under conditions described in clause (2), (3), (4), (5), or 
(7) of section 303(c) of the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 253(c)) or clause (2), (3), (4), (5), or (7) 
of section 2304(c) of title 10, United States Code. 
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"(3) The requirements of subsection (aXl)(A) shall not apply in the 
case of any procurement for which the head of the executive agency 
makes a determination in writing, with the concurrence of the 
Administrator, that it is not appropriate or reasonable to publish a 
notice before issuing a solicitation. 

"RECORD REQUIREMENTS 

·"SEC. 19. (a) Each executive agency shall establish and maintain 
for a period of five years a computer file, by fiscal year, containing 
unclassified records of all procurements, other than small pur­
chases, in such fiscal year. 

"(b) The record established under subsection (a) shall include­
"(1) with respect to each procurement carried out using com­

petitive procedures- · 
"(A) the date of contract award; 
"(B) information identifying the source to whom the con-

tract was awarded; · . 
"(C) the property or services obtained by the Government 

under the procurement; and 
"(D) the total cost of the procurement; 

"(2) with respect to each procurement carried out using proce­
dures other than competitive procedures-

"(A) the information described in clauses (lXA), (l)(B), 
(l)(C), and (l)(D); 

"(B) the reason under section 303(c) of the Federal Prop­
erty and Administrative Services Act of 1949 (41 U.S.C. 
253(c)) or section 2304(c) of title 10, United States Code, as 
the case may be, for the use of such procedures; and 

"(C) the identity of the organization or activity which 
conducted the procurement. 

"(c) The information that is included in such record pursuant to 
subsection (b)(l) and relates to procurements resulting in the sub­
mission of a bid or proposal by only one responsible source shall be 
separately categorized. from the information relating to other pro­
curements included in such record. The record of such information 
shall be designated 'noncompetitive procurements using competitive 
procedures'. 

"(d) The information included in the record established and main-
tained under subsection (a) shall be transmitted to the General 
Services Administration and shall be entered in the Federal Pro­
curement Data System referred to in section 6(d)(4). 

"ADVOCATES FOR COMPETITION 

"SEC. 20. (a)(l) There is established in each executive agency an 
advocate for competition. 

"(2) The head of each executive agency shall-
"(A) designate for the executive agency and for each procur­

ing activity of the executive. agency one officer or employee 
serving in a position authorized for such executive agency on 
the date of enactment of the Competition in Contracting Act of 
1984 (other than the senior procurement executive designated 
pursuant to section 16(3)) to serve as the advocate for 
competition; 
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"(B) not assign such officers or employees any duties or 
responsibilities that are inconsistent with the duties and respon­
sibilities of the advocates for competition; and 

"(C) provide such officers or employees with such staff or 
assistance as may be necessary to carry out the duties and 
responsibilities of the advocate for competition, such as persons 
who are specialists in engineering, technical operations, con­
tract administration, financial management, supply manage­
ment, and utilization of small and disadvantaged business 
concerns. 

"(b) The advocate for competition of an executive agency shall­
"(1) be responsible for challenging barriers to and promoting 

full and open competition in the procurement of property and 
services by the executive agency; 

"(2) review the procurement activities of the executive 
agency; 

"(3) identify and report to the senior procurement executive 
of the executive agency designated pursuant to section 16(3)­

"(A) opportunities and actions taken to achieve full and 
open competition in the procurement activities of the exec­
utive agency; and 

"(B) any condition or action which has the effect of 
unnecessarily restricting competition in the procurement 
actions of the executive agency; and 

"(4) prepare and transmit to such senior procurement execu-
tive an annual report describing-

"(A) such advocate's activities under this section; 
"(B) new initiatives required to increase competition; and 
"(C) barriers to. full and open competition that remain; 

"(5) recommend to the senior procurement executive of the 
executive agency goals and the plans for increasing competition 
on a fiscal year basis; 

"(6) recommend to the senior procurement executive of the 
executive agency a system of personal and organizational 
accountability for competition, which ·may include the use of 
recognition anQ awards to motivate program managers, con­
tracting officers, and others in authority to promote competition 
in procurement programs; and 

"(7) describe other ways in which the executive agency has 
emphasized competition in programs for procurement training 
and research. 

"(c) The advocate for competition for each procuring activity shall · 
be responsible for challenging barriers to and promoting full and 
open competition in the procuring activity, including unnecessarily 
detailed specifications. and unnecessarily restrictive statements of 
need. 

"ANNUAL REPORT ON COMPETITION 

"SEC. 21. (a) Not later than January 31 of each of 1986, 1987, 1988, 
1989, and 1990, the head of each executive agency shall transmit to 
each House of Congress a report including the information specified 
in subsection (b). · 

"(b) Each report under subsection (a) shall include-
"(1) a specific description of all actions that the head of the 

executive agency intends to take during the current fiscal year 
to-
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"(A) increase competition for contract.a with the executive 
agency on the basis of cost and other significant factors; and 

"(B) reduce the number and dollar value of noncompeti­
tive contract.a entered into by the executive agency; and 

"(2) a summary of the activities and accomplishment.a of the 
advocate for competition of the executive agency during the 
preceding fiscal year.". 

(bXl) Section 6(e) of such Act (41 U.S.C. 405(e)) is amended by 
striking out "subsection (c)" and inserting in lieu thereof "subsec­
tion (d)". 

(2) Section 16(1) of such Act (41 U.S.C. 414(1)) is amended to read 
as follows: · 

"(l) increase the use of full and open competition in the 
procurement of property or services by the executive agency by 
establishing policies, procedures, and practices that assure that 
the executive agency receives a sufficient number of sealed bids 
or competitive proposals from responsible sources to fulfill the 
Government's requirement.a (including performance and deliv­
ery schedules) at the lowest reasonable cost considering the 
nature of the property or service procured;". 

Subtitle D-Procurement PJ;"otest System 

PROCUREMENT PROTEST SYSTEM 

SEc. 27 41. (a) Chapter 35 of title 31, United States Code, is 
amended by adding at the end thereof the following new subchapter: 

''SUBCHAPTER V-PROCUREMENT PROTEST SYSTEM 

"§ 3551. Definitions 
"In this subchapter-

"(1) 'protest' means a written objection by an interested party 
to a solicitation by an executive agency for bids or proposals for 
a proposed contract for the procurement of property or services 
or a written objection by an interested party to a proposed 
award or the award of such a contract; 

"(2) 'interested party', with respect to a contract or proposed 
contract described in paragraph (1), means an actual or prospec­
tive bidder or offeror whose direct economic interest would be 
affected by'the award of the contract or by failure to award the 
contract; and 
. "(3) 'Federal agency' has the meaning given such term by 
section 3 of the Federal Property and Administrative Services 
Act of 1949 (40 U.S.C. 472). 

"§ 3552. Protests by interested parties concerning procurement 
actions 

"A protest concerning an alleged violation of a procurement 
statute or regulation shall be decided by the Comptroller General if 
filed in accordance with this subchapter. An interested party who 
has filed a protest under section lll(h) of the Federal Property and 
Administrative Services Act of 1949 (40 U.S.C. 759(h)) with respect to 
a procurement or proposed procurement may not file a protest with 
respect to that procurement under this subchapter. 
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"§ 3553. Review of protests; effect on contracts pending decision , · 
"(a) Under procedures prescribed under section 3555 of this title, 

the Comptroller General shall decide a protest submitted to the 
Comptroller General by an interested party. 

"(b)(l) Within one working day of the receipt of a protest, the 
Comptroller General shall notify the Federal agency involved of the 
protest. 

"(2) Except as provided in paragraph (3) of this subsection, a , 
Federal agency receiving a notice of a protested procurement under 
paragraph (1) of this subsection shall submit to the Comptroller 
General a complete report (including all relevant documents) on the 
protested procurement-

"(A) within 25 working days from the date of the agency's 
receipt of that notice; , 

"(B) if the Comptroller General, upon a showing by the 
Federal agency, determines (and states the reasons in writing) 
that the specific circumstances of the protest require a longer 
period, within the longer period determined by the Comptroller 
General; or 

"(C) in a case determined by the Comptroller General to be 
suitable for the express option under section 3554(a)(2) of this 
title, within 10 working days from the date of the Federal 
agency's receipt of that determination. 

"(3) A Federal agency need not submit a report to the Comptroller 
General pursuant to paragraph (2) of this subsection if the agency is 
sooner notified by the Comptroller General that the protest con­
cerned has been dismissed under section 3554(a)(3) of this title. 

"(c)(l) Except as provided in paragraph (2) of this subsection, a 
contract may not be awarded in any procurement ·after the Federal 
agency has received notice of a protest with respect to such procure­
ment from the Comptroller General and while the protest is 
pending. 

"(2) The head of the procuring activity responsible for award of a 
contract may authorize the award of the contract (notwithstanding a 
protest of which the Federal agency has notice· under this section)-

"(A) upon a written finding that urgent and compelling cir­
cumstances which significantly affect interests of the United 
States will not permit waiting for the decision of the Comptrol­
ler General under this subchapter; and 

''(B) after the Comptroller General is advised of that finding. 
"(3) A finding may not be made under paragraph (2)(A) of this 

subsection unless the award of the contract is otherwise likely to 
occur within 30 days thereafter. 

"(d)(l) If a Federal agency receives notice of a protest under this 
section after the contract has been awarded but within 10 days of 
the date of the contract award, the Federal agency (except as 
provided under paragraph (2)) shall, upon receipt of that notice, 
immediately direct the contractor to cease performance under the 
contract and to suspend any related activities that may result in 
additional obligations being incurred by the United States under 
that contract. Performance of the contract may not be resumed 
while the protest is pending. 

"(2) The head of the procuring activity responsible for award of a 
contract may authorize the performance of the contract (notwith­
standing a protest of which the Federal agency has notice under this 
section)-
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"(A) upon a written finding-
. "(i) that performance of the contract is in the best inter­
ests of the United States; or 

"(ii) that urgent and compelling circumstances that sig­
nificantly affect interests of the United States will not 
permit waiting for the decision of the· Comptroller General 
concerning the protest; and 

"(B) after the Comptroller General is notified of that finding. 
"(e) The authority of the head of the procuring activity to make 

findings and to authorize the award and performance of contracts 
under subsections (c) and (d) of this section may not be delegated. 

"(f) Within such deadlines as the Comptroller General prescribes, 
upon request each Federal agency shall provide to an interested 
party . any document relevant to a protested procurement action 
(including the report required by subsection (b)(2) of this section) 
that would not give that party a competitive advantage and that the 
party is otherwise authorized by law to receive. 

"§ 3554. Decisions on protests . 
"(a)(l) To the maximum extent practicable, the Comptroller Gen­

eral shall provide for the inexpensive and expeditious resolution of 
protests under this subchapter. Except as provided under paragraph 
(2) of this subsection, the Comptroller General shall issue a final 
decision concerning a protest within 90 working days from the date 
the protest is submitted to the Comptroller General unless the 
Comptroller General determines and states in writing the reasons 
that the specific circumstances of the protest require a longer 
period. · 

"(2) The Comptroller General shall, by regulation prescribed pur­
suant to section 3555 of this title, establish an express option for 
deciding those protests which the Comptroller General determines 
suitable for resolution within 45 calendar days from the date the 
protest is submitted. , 

"(3) The Comptroller General may dismiss a protest that the 
Comptroller General determines is frivolous or which, on its face, 
does not state a valid basis for protest. 

"(b)(l) With respect to a solicitation for a contract, or a proposed 
award or the award of a contract, protested under this subchapter, 
the Comptroller General may determine whether the solicitation, 
proposed award, or award complies with statute and regulation. If 
the Comptroller General determines that the solicitation, proposed 
award, or award does not comply with a statute or regulation, the 
Comptroller General shall recommend that the Federal agency-

"(A) refrain from exercising any of its options under the 
contract; 

"(B) recompete the contract immediately; 
"(C} issue a new solicitation; 
u(D) terminate the contract; 
"(E) award a contract consistent with the requirements of 

such statute and regulation; 
"(F) implement any combination of recommendations under 

.clauses (A), (B), (C), (D), and (E); or 
"(G) implement such other recommendations as the Comptrol­

ler General determines to be necessary in order to promote 
compliance with procurement statutes and regulations. 

"(2) If the head of the procuring activity responsible for a contract 
makes a finding under section 3553(d)(2XA)(i) of this title, the Comp-
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troller General shall make recommendations under this subsection 
without regard to any cost or disruption from terminating, recom­
peting, or reawarding the contract. 

"(cXl) If the Comptroller General determines that a solicitation 
for a contract or a proposed award er the award of a contract does 
not comply with a statute or regulation, the Comptroller General 
may declare an appropriate interested party to be entitled to the 
cost.s of-

"(A) filing and pursuing the protest, including reasonable 
attorneys' fees; and 

"(B) bid and proposal preparation. · -
"(2) Monetary awards to which a party is declared to be entitled 

under paragraph (1) of this subsection shall be paid promptly by the 
Federal agency concerned out of funds available to or for the use of 
the Federal agency for the procurement of property and services. 

"(d) Each decision of the Comptroller General under this subchap­
ter shall be signed by the Comptroller General or a designee for that 
purpose. A copy of the decision shall be made available to the 
interested parties, the head of the procuring activity responsible for 
the solicitation, proposed award, or award of the contract, and the 
senior procurement executive of the Federal agency involved. 

''(eXl) The head of the procuring activity responsible for the 
solicitation, proposed award, or award of the contract shall report to 
the Comptroller General, if the Federal agency has not fully impl~ 
mented those recommendations within 60 days of receipt of the 
Comptroller General's recommendations under subsection (b) of this 
section. 

"(2) Not later than January 31 of each year, the Comptroller 
General shall transmit to Congress a report describing each instance 
in which a Federal agency did not fully implement the Comptroller 
General's recommendations during the preceding fiscal year . 

.. § 3555. Regulations; authority of Comptroller General to verify 
assertions 

"(a) Not later than January 15, 1985, the Comptroller General 
shall prescribe such procedures as may be necessary to the expedi­
tious decision of protest.s under this subchapter, including proc~ 
dures for aecelerated resolution of protest.s under the express option 
authorized by section 3554(aX2) of this title. Such procedures shall 
provide that the protest process may not be delayed by the failure of 
a p,arty to make a filing within the time provided for the filing. 

'(b) The Comptroller General may use any authority available 
under chapter 7 of this title and this chapter to verify assertions 
made by parties in protest.s under this subchapter. 

"§ 3556. Nonexclusivity of remedies; matters included in agency 
record · 

"This subchapter does not give the Comptroller General exclusive 
jurisdiction over protests, and nothing contained in this subchapter 
shall affect the right of any interested party to file a protest with 
the contracting agency or to file an action in a district court of the 
United States or the United States Claims Court. In any such action 
based on a procurement or proposed procurement with respect to 
which a protest has been filed under this subchapter, the reports 
required by sections 3553(bX2) and 3554(e)(l) of this title with respect 
to such procurement or propose<l procurement and any decision or 
recommendation of the Comptroller General under this subchapter 
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with respect to such procurement or proposed procurement shall be 
considered to be part of the agency record subject to review.". 

(b) The analysis for such chapter is amended by adding at the end 
thereof the following: 

"SUBCHAPTER V-PROCUREMENT PROTEST SYSTEM 

"3551. Definitions. 
"3552. Protests by interested parties concerning procurement actions. 
"3553. Review of protests; effect on contracts pending decision. 
"3554. Decisions on protests. 
"3555. Regulations; authority of Comptroller General to verify assertions. 
"3556. Nonexclusivity of remedies; matters included in agency record.". 

Subtitle E_.:..Eff ective Date; Regulations; Study 

EFFECTIVE DATES 

SEC. 2751. (a) Except as provided in subsection (b), the amend­
ments made by this title shall apply with respect to any solicitation 
for bids or proposals issued after March 31, 1985. . 

(b) The amendments made by section 2713 and subtitle D shall 
apply with respect to any protest filed after January 14, 1985. 

MODIFICATION OF FEDERAL ACQUISITION REGULATIONS 

SEc. 2752. Not later than March 31, 1985, the single Government­
wide procurement regulation referred to in section 4(4XA) of the 
Office of Federal Procurement Policy Act (41 U.S.C. 403(4XA)) shall 
be modified to conform to the requirements of this title and the 
amendments made by this title. 

STUDY OF ALTERNATIVES 

SEc. 2753. (a) Not later than January 31, 1985, the Administrator 
of the Office of Federal Procurement Policy, in consultation with the 
Secretary of Defense, the Administrator of General Services and the 
Administrator of the National Aeronautics and Space Administra­
tion, shall complete a study of alternatives and recommend to the 
Committee on Governmental Affairs of the Senate and· the Commit­
tee on Government Operations of the House of Representatives a 
plan to increase the opportunities to achieve full and open competi­
tion on the basis of technical qualifications, quality, and other 
factors in the procurement of professional, technical, and manage­
rial services. 

(b) Such plan shall provide for testing the recommended alterna­
tive and be developed in accordance with section 15 of the Office of 
Federal Procurement Policy Act (41 U.S.C. 413), and be consistent 
with the policies set forth in section 2 of such Act (41 U.S.C. 401). 

TITLE VIII-FEDERAL CREDIT UNION ACT 
AMENDMENTS 

SEC. 2801. Section 201(b){8) of the Federal Credit Union Act (12 
U.S.C. 1781(bX8)) is amended to read as follows: 

"(8) to pay and maintain its deposit and to pay the premium 
charges for insurance imposed by this title; and". 
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