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ved States v. Detront Lumber Co., 200 U, 8 32, I

SUPREME COURT OF THE UNITED STATES

Syllabua

FIREFIGHTERS LOCAL UNION NO. 1784 v.
STOTTS ET AL

CERTIORARI TO THE UNITED STATES COURT OF AFPEALS FOR
TEE SIXTE CIRCUIT

No. 82-208. Argued December 6, 1383—Decided June 12, 1884°

Respondent Storts, a black member of petitioner Memphis, Tenn., Fire
Department, fled 2 clasa action in Federal District Cowrt charging that
the Department and certsin oty officials were engaged In & pertern or
practice of making hiring and promotion decisions on the basis of race in
violation of, inter nlia, Title VII of the Civil Rights Act of 1964, Thia
sction was consolidated with aa artion Sled by respondent Jones, siso 3
black member of the Department, who ciaimed that he had been demied 2
promotion hecause of his race.  Thereaftar, s consent decree was en-
tered with the stated purpose of remedying the Department’s hiring and
promotion practices with respect to blacks. Subsequently, when the
city announced that projectad budget deSicits required s reduction of city
employees, the Disirict Court entered an order preiiminarily enjoining
the Department from following its seniority system in determining who
would be laid off 2a 8 result of the budgetary shortfall, since the pso-
posaed layoffs would have 2 racially discriminatory effect and the senior-
ity system was nat 8 bona fide one. A modified layoff plan, simed at
protecting black employees so es to comply with the court’s order, was
then presented and spproved, and lsyoffs pursuant to this plan were esr-
ried out. This resulted in white employees with more seniority than
black employees being laid off when the otherwise applicable seniarity
system would have called for the layoff of black employees with less se-
mority. The Court of Appeals affirmed, holding that although the Dis-
trict Court waa wrong in bolding that the seniority system was not bona
fide, it had acted properly in modifying the consent decree.

“Together with No. 82-229, Memphis Fire Department st al. v. Stotu
aal, lhooncernomnwthesamem
b
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Held:

1. These cases are not rendered moot by the facts that the preliminary
injunction purportedly applied only to 1881 layoffs, that all white em-
ployees laid off aa a result of the injunction were restored to duty only
one month after their layoff, and that others who were demoted have
been offered back their cid peaitions. = First, the injuncton is sdll in
force and unjess set aside must be complied with in connection with any
future layoffs. Second, even if the injunction spplied only to the 1981

 layoffs, the predicate for it waa the ruling that the consent decree muat
be modified 1o provide that the layofls were not to reduce the percentage
of biack empiovees, and the lower courty’ rulings that the seniority rys-
tem must be disregarded for the purpose of achieving the mandated re-
suit remain undisturbed. Accordingly, the inquiry is not merely
whether the injuncton is stll in efect, but whether the mandated modi-
fication of the consent decree continues to have an impsct on the parties
such that the cases remain ziive. Respondents have failed to convince
this Court that the modification and the pro tanto invalidetion of the se- }
niority system are of no real concern to the city because it will pever
again contemplate layoffs thay if carried out in accordance with the se-
miority system would violste the modified decree.  Finally, the judg-
ment below will have & continuing effect on management of the Fire De-

s partment with respect to making whole the white employees who were
1aid off and thereby lost & month's pay and seniority, or whe were de-
moted and thereby may have backpay claims. Unless that judgment is
reversed, the layoffs and demotions were in sccordance with the law.
The fact that not much money and szeniority are involved does not deter-
mine mootnesa. Pp. 5-8.

2. The Dismrict Court’s preliminary injunction cannot be justified
either as a effort 1o enforve the consent decree or 28 & valid modification
thereof Pp. 10-Z1.

(a) The injunction does not merely enforce the agreement of the
parties as reflected in the consent decree.. The scope of & consent decree
must be discerned within ita four corners. Here, the consent decres
makes no mention of layofls or demotions nor is there any suggestion of
sn intention to depart from the existing seniority system or from the De-
partment’s arrangement with the union. It therefore cannot be said
thet the decree’s express terms contemplated that such an injunction
would be entered. Nor is the injunction proper as carTying out the
stated purpose of the decree. The remedy outlined in the decree did not
include the displacement of white employees with seniority over blacks
and cannot reasonsbly be eonstrued to exceed the bounds of remediss
that are appropriste under Title VII. Title VII protects bona fide se-
niority systems, and it is inappropriate to deny an innocent employee the
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benefits of his seniority in order to provide s remedy in a pattern-or-
practice suit such as this. Moreover, since neither the union nor the
white employees were parties to the suit when the consent decree was
entered, the entry of such decree cannot be said to indicate any agree-
ment by them to any of its terms. Pp. 11-13.

(b} The theory that the strong policy favoring voluntary settlement
of Title VII actions permits consent decrees that encroach on seniority
systems does not justify the preliminary injunction as a legitimate modi-
fication of the consent decree. That theory has no application when
there is no “settlement” with reapect to the disputed issue, such as here
where the consent decree neither awarded competiive senjority to the
minority emplovees nor purperted to depart from the existng seniority
system. = Nor can the injunction be 0 justified on the basis that if the
allegations in the compiaint had been proved, the Distriet Court could
have entered an order overriding the seniority provisions. This ap-
proach overstates a trial court’s authority to disregard a seniority sys-
1em in fashioning a remedy after a plaintif has proved that an employer
has followed a pattern or practice having a diseriminatory effect on black
employees. Here, there was no finding that any of the blacks protected
from layoff had been a victim of discrimination nor any award of compeg-
tve senioriry to any of them. The Court of Appesls’ hoiding that the
Distorict Court’s order modifying the consent decree was permissiblie 2s &
valid Title VII remedial order ignores not only the ruling in Teamsters v
United States, 431 U. S. 324, that a court can award competitive senior-
ity only when the beneficiary of the award hag actually been a victim of
dlegal discrimination, but aiso the policy behind § 706(g) of Title V11 of
providing make-whole relief only to such victims. And there is no merit
to the argument that the Distmiet Court erdered no more than that which
the dty couid have done by way of adopting an affrmative-acton pro-
gram, since the city took no such action and the modification of the de-
cTee was imposed over its ohjection. Pp. 13-21.

878 F. 24 541, reversed.

WHITE, J., delivered the opinion of the Court, in which BURGER, C. J.,
and POwWELL, REENQUIST, and O'CoNNOR, JJ., joined. ({’CONNOR, J.,
filed 2 concwrring opinion. - STEVENS, J., filed an opinion concurring in the
judgroent. BLACKMUN, J., filed a dissenting opinion, in which BRENNAN
and MARSRALL, JJ., joined.
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NOTICE: This opinion is subject to formal revision before publication in tha
prelminary print of the Uruted States Reports. FResders are requested to
poufy the Reporter of Decaions, Supreme Court of the United States, Waah-
ingron. D. C. 20543, of any ty7 phical or other formal errors, 1 order
thas correcuons may be made before the preimunary print goes to presa.

SUPREME COURT OF THE UNITED STATES

Nos. 82-206 aND B2-229

FIREFIGHTERS LOCAL UNION NO. 1784,
PETITIONER

v
CARL W. STOTTS ET 4L

MEMPHIS FIRE DEPARTMENT ET AL.,
PETITIONERS
29 _00G v

CARL W. STOTTS, ETC., ET AL.

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

{June 12, 1984]

- JUSTICE WHITE delivered the opinion of the Court.

Petitioners challenge the Court of Appeals’ approval of an
order enjoining the City of Memphis from following its se-
niority system in determining who must be laid off as a result
of a budgetary shortfall. Respondents contend that the in-
junction was necessary to effectuate the terms of a Title VII
consent decree in which the City agreed to undertake certain
cbligations in order to remedy past hiring and promotional
practices. Because we conclude that the order cannot be
Jjustified, either as an effort to enforce the consent decree or
as a valid modification, we reverse.

I

In 1977 respondent Carl Stotts, a black holding the position
of fire-fighting captain in the Mempbhis, Tennessee, Fire De-
partment, filed a class action complaint in the United States
District Court for the Western District of Tennessee. The
complaint charged that the Memphis Fire Department and

R s srew S,
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other city officials were engaged in a pattern or practice of
making hiring and promotion decisions on the basis of race in
violation of Title VII of the Civil Rights Act of 1964, 42
U. 8. C. §2000e et seq., as well as 42 U. 8. C. §§1981 and
1983. The District Court certified the case as a class action
and consolidated it with an individual action subsequently
filed by respondent Fred Jones, a black fire-Bghting private
in the Department, who claimed that he had been denied a
promotion because of his race. Discovery proceeded, settle-
ment negotiations ensued, and in due course, a consent de-
cree was approved and entered by the District Court on April
25, 1980. ,

The stated purpose of the decree was to remedy the hiring
and promotion practices “of the Department with respect to
blacks.” 673 F. 2d 341, 575-576 (CAS 1982) (Appendix).
Accordingly, the City agreed to promote 13 named individ-
uals and to provide backpay to 81 employees of the Fire De-
partment. It also adopted the long-term goal of increasing
the proportion of minority representation in each job classifi-
cation in the Fire Department to approximately the propor-
tion of blacks in the labor force in Shelby County, Tennessee.
" However, the City did not, by agreeing to the decree, admit
“any violations of law, rule or regulation with respect to the
allegations” in the complaint. Id., at 574. The plaintiffs
waived any further relief save to enforce the decree, ibd.,
and the District Court retained jurisdiction “for such further
orders as may be necessary or appropriste to effectuate the
purposes of this decree.” Id., at 578.

The long-term hiring goal outlined in the decree paralleled
the provisions of 3 1974 consent decree, which settled a case
brought against the City by the United States and which ap-
plied citywide. Like the 1974 decree, the 1980 decree also
established an interim hiring goal of filling on an annual basis
50 percent of the job vacancies in the Department with quali-
fied black applicants. The 1980 decree contained an addi-
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tional goal with respect to promotions: the Department was
to attempt to ensure that 20 percent of the promotions in
each job classification be given to blacks. Neither decree
contained provisions for layoffs or reductions in rank, and
neither awarded any competitive seniority. The 1974 decree
did require that for purposes of promotion, transfer, and as-
signment, seniority was to-be computed “as the total senior-
ity of that person with the City.” Id., at 572.

In early May, 1981, the City announced that projected
budget deficits required a reduction of non-essential person-
nel throughout the City Government. Layoffs were to be
based on the “last hired, first fired” rule under which dty-
wide seniority, determined by each empioyee’s length of con-
tinuous service from the latest date of permanent employ-
ment, was the basis for deciding who would be laid off. Ifa
senior employee’'s position were abolished or eliminated, the
empioyee could “bump down” to 2 lower ranking position
rather than be laid off.  As the Court of Appeals later noted,
this layoff policy was adopted pursuant to the seniority sys-
tem “mentioned in the 1974 decree and . . . incorporated in
the City’s memorandum with the Union.” 879 F. 24, at 549,

On May 4, at respondents’ request, the District Court en-
tered a temporary restraining order forbidding the layoff of
any black employee. The Union, which previously had not
been a party to either of these cases, was permitted to inter-
vene. At the preliminary injunction hearing, it appeared
that 55 then-filled positions in the Department were to be
eliminated and that 39 of these positions were filled with em-
ployees having “bumping” rights. It was estimated that 40
least-senior employees in the fire-fighting bureau of the De-
partment ' would be laid off and that of these 25 were white
and 15 black. It also appeared that 56 percent of the em-

"The Memphis Fire Department is divided into several bureaus, inelud-
ing fire-fighting, alarm office, administration, apparatus, maintenance, sad
fire preventon. - Of the positions covered by the original injunction, sl but
one were in the fire-fighting bureauw.
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ployees hired in the Department since 1974 had been black
and that the percentage of black employees had increased
from approximately 3 or 4 percent in 1974 to 11} percent in
1980.

On May 18, the District Court entered an order granting
an injunction.  The Court found that the consent decree “did
not contemplate the method to be used for reduction in rank
or lay-off,” and that the layoff policy was in accordance with
the City’s seniority system-and was not adopted with any in-
tent to discriminate. Nonetheless, concluding that the pro-
posed layoffs would have a racially diseriminatory effect and
that the senlority system was not a bona fide one, the District
Court ordered that the City “not apply the seniority policy
insofar as it will decrease the percentage of black lieutenants,
drivers, Inspectors and privates that are presently em-
ployed . ...” OnJune 23, the District Court broadened its
order to include three additional classifieations. A modified
layoff plan, aimed at protecting black employees in the seven
classifications so as to comply with the court’s order, was pre-
sented and approved. Layoffs pursuant to the modified plan
were then carried out. In.certain instances, to comply with
‘the injunction, non-minority employees with more seniority
than minority employees were laid off or demoted in rank.?

On appeal, the Court of Appeals for the Sixth Circuit af-
firmed despite its conclusion that the District Court was
wrong in holding that the City’s seniority system was not
bona fide. 679 F. 2d, at 551, n. 6. Characterizing the prin-
cipal isssue as “whether the district court erred in modifying
the 1980 Deacree to prevent minority employment from being
affected disproportionately by unanticipated layoffs,” id., at
351, the Court of Appeals concluded that the District Court

*The City ultimately laid off 24 privates, three of whom were black.
Had the seniority system been followed, six blacks would have been among
the 24 privates laid off. Thus, three white employees were laid oY as &
direct result of the District Court’s order. The number of whites dernoted
as a result of the order is not clear from the record before us.
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had acted properly. After determining that the decree was
properly approved in the first instance, the court held that
the modification was permissible under general contract prin-
ciples because the City “contracted” to provide “a substantial
increase in the number of minorities in supervisory positions”
and the layoffs would breach that contract. Id., at 561. Al-
ternatively, the court held that the District Court was au-
thorized to modify the decree because new and unforeseen
circumstances had created 4 hardship for one of the parties to
the decree. Id., at 562-363. Finally, articulating three
alternative rationales, the court rejected petitioners’ argu-
ment that the modification was improper because it conflicted
with the City's seniority system, which was immunized from
Title VII attack under 3703(h) of that Act, 42 U. 8. C.
§ 2000e-2(h).

The City and the Union filed separate petitions for cer-
tiorari. The two petitions were granted, — U. 8. —
(1983), and the cases were consolidated for oral argument.

I

We deal first with the claim that these cases are moot.
Respondents submit that the injunction entered in this case
was a preliminary injunction dealing only with the 1881 lay-
offs, that all white employees laid off as a result of the injunc-
tion were restored to duty only one month after their layoff,
and that those who were demoted have now been offered
back their old positions. Assertedly, the injunction no
longer has force or effect, and the cases are therefore moot.
For several reasons, we find the submission untenable.

First, the injunction on its face ordered “that the defend-
ants not apply the seniority policy proposed insofar as it will
decrease the percentage of black” employees in specified
classifications in the Department. The seniority policy was
the policy adopted by the City and contained in the collective
bargaining contract with the Union. The injunction was af-
firmed by the Court of Appeals and has never been vacated.
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It would appear from its terms that the injunction is still in
force and that unless set aside must be complied with in con-
nection with any future layoffs.

Second, even if the injunction itself applied only to the 1981
layoffs, the predicate for the so-called preliminary injunction
was the ruling that the consent decree must be construed to
mean and, in any event, must be modified to provide that lay-
offs were not to reduce the percentage of blacks employved in
the fire department. Furthermore, both the District Court
- and the Court of Appeals, for different reasons, held that the
seniority provisions of the City’s collective bargaining con-
tract must be disregarded for the purpose of achieving the
mandated resuit. These rulings remain undisturbed, and we
see no indication that respondents concede In urging
mootness that these rulings were in error and shouid be
reversed. To the contrary, they continue to defend them.
Unless overturned, these rulings would require the City to
obey the modified consent decree and to disregard its senior-
ity agreement in making future layoffs.

Accordingly, the inquiry is not merely whether the injunc-
tion is still in effect, but whether the mandated modification
of the consent decree continues to have an impact on the the
- parties such that the case remains alive.” We are quite un-
convinced—and it is the respondents’ burden to convince us,
County of Los Angeles v. Dawvis, 440 U. 8. 625, 631 (1978%)—
that the modification of the decree and the pro tanto invalida-
tion of the seniority system is of no real concern to the City
because it will never again contemplate layoils that if carried
out in accordance with the seniority system would violate the

*The Court of Appesls, recogniring that the District Court had done
more than temporarily preclude the City from spplying its seniority sys-
tern, stated that the “principal issue” before it was “whether the district
court erred in medifying the 1380 Decree to prevent minority employment
from being affected disproportionately by unanticipated layoffs.” 673
F. 2d, at 551. '
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modified decree.* For this reason alone, the case is not
moot.

Third, the judgment below will have a continuing effect on
the City’s management of the Department in still another
way. Although the City has restored or offered to restore
to their former positions all white employees who were laid
off or demoted, those employees have not been made whole:
those who were laid off have lost a month's pay, as well as
senjority that has not been restored; and those employees

“who “bumped down” and accepted lesser positions will also
have back-pay claims if their demotions were unjustified.

*Of course if layoffs become necessary, both the City and respondents
will be affected by the modified decree, the City because it will be unabie 1o
apply its seniority system, respondents because they will be given greater
protection than they would otherwise receive under that system. More-
over, the City will be immediateiy affected by the modificadon even though
ne layoff is currently pending. - If the lower courts’ ruling is ieft intaet, the
City will no longer be able to promise current or future employees that lay-
offs will be conducted solely on the basis of senjority.  Against its will, the
City has been deprived of the power to offer its employees one of the bene~

¢8ts that make employment with the City atiractve to many workers.  Se-
niority has traditionally been, and continues to be, a marter of grest con-
cern to American workers. “[Mlore than any other provision of the
collective [bargaining’ agreement . , , seniority affecta the economic secu-
rity of the individual empioyee covered by its terms.” Franks v. Bowman
Tronsportation Co., 424 U. 8. 747, 766 (1976) (quoting Aaron, Reflections
on the Legal Nature and Enforceability of Seniority Rights, 75 Harv. L.
Rev. 1532, 1535 (1962)). Tt is not idle speculation to suppose that the City
will be required to offer greater monetary compensation or fringe benefits
in order to attract and retain the same caliber and number of workers as it
could without offering such benefits were it completely free to implement
its seniority system. The extent to which the City’s empioyment efforts
will be harmed by the loss of this “bargnining chip” may be difficuit to
measure, but in view of the importance that American workers have tradi-
tionally placed on such benefits, the harm cannot be said to be insignificant.
Certainly, an empioyer’s bargaining position is as substantially affected by
a decree preciuding it from offering its employees the benefits of & senior-
ity system &s it is by a state statute thst provides economic benefits to
siriking employees. Super Tire Engineering Co. v. McCorkle, 416 U. 8.
115, 122-125 (1974).
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Unless the judgment of the Court of Appeals is reversed,
however, the layoffs and demotions were in accordance with
the law, and it would be quite unreasonable to expect the
City to pay out money to which the employees had no legal
right. Nor would it feel free to respond to the seniority
claims of the three white employees who, as the City points
out, lost competitive seniority in relation to all other individ-
uals who were not laid off, inciuding those minority employ-
ees who would have been laid off but for the injunction.® On
the other hand, if the Court of Appeals’ judgment is re-
versed, the City would be free to take a wholly different posi-
tion with respect to backpay and seniority.

Undoubtedly, not much money and seniority are involved,
but the amount of money and seniority at stake does not de-
termine mootness. As long as the parties have a concrete
interest in the outcome of the litigation, the case is not moot
notwithstanding the size of the dispute. Powell v. McCor-
mack, 385 U. S. 486, 496-498 (1969). Moreover, a month's
pay is not a negiigible item for those affected by the injunc-
tion, and the loss of a month’s competitive seniority may later
determine who gets a promotion, who is entitled to bid for
transfers or who is first laid off if there is another reduction
in force. These are matters of substance, it seems to us, and
enough so to foreclose any claim of mootness. Cf. Franks v.
Bowman Transportation Ce., 424 U. 8. 727, 756 (1976); Pow-
ell v. McCormack, supra, at 496-498; Bond v. Floyd, 385
U. S. 116, 128, n. 4 (1968).

In short, respondents successfully attacked the City’s ini-
tial layoff plan and secured a judgment modifying the consent

*Since the District Court’s order precludes the City from reducing the
percentage of black employees holding particular jobs in the event of a lay-
off or reduction in rank and since competitive seruority is the basis for
determining who will be laid off or bumped dowm, there is some question
whether, in light of the judgment below, the City could legally restore to
the laid-off employees the competitive seniority they hag before the layoffs
without viclating the order.
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decree, ordering the City to disregard its seniority policy,
and enjoining any layoffs that would reduce the percentage of
blacks in the Department. Respondents continue to defend
those rulings, which, as we have said, may determine the
City’s disposition of back pay claims and claims for restora-
tion of competitive seniority that will affect respondents
themselves. It is thus unrealistic to claim that there is no
longer 2 dispute between the City and respondents with re-
spect to the scope of the consent decree. Respondents can-
not invoke the jurisdiction of a federal court to obtain a faver-
able modification of a consent decree and then insulate that
ruling from appellate review by claiming that they are no
longer interested in the matter, particularly when the modifi-
cation continues to have adverse effects on the other parties
to the action.* 1

The issue at the heart of this case is whether the District
Court exceeded its powers in entering an injunction requir-
ing white employees to be laid off, when the otherwise appli-
cable seniority system’ would have called for the layoff of

*The present case is distinguishable from University of Tezas v. Cam-
enisch, 461 U. 5. 390 (1581), on which the dissent relies in that the defend-
ant in Camenisch was not & party to a decree that had been modified by the
lower court. When the injunction in that case expired, the defendant was
in all respects restored to its pre-injunction status.  Here, the City is faced
with 3 modified consent decree that prevents it from applying its seniority
syetem in the manner that it chooses. ,

*Respondents contend that the memorandum of understanding between
the Union and the City is unenforceable under state law, citing Fulenunder
v. Firefighters Azsociation Local Union 1784, 649 S. W. 2d 268 (Tenn.
1982). However, the validity of that memorandum under state law is un-
important for purposes of the issues presented in this case.  First, the
Court of Appeals assumed that the memorandum was valid in reaching its
decision. 673 F. 2d, at 564, n. 20.  Since we are reviewing that decision,
we are free to assume the same. Moreover, even if the memorandurn is
unenforceabie, the City’'s seniority system is still in place.  The City wu-
laterally adopted the seniority system citywide in 1973. That policy was
incorporated into the memorandum of understanding with the Firefighters
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black employees with less seniority.® We are convinced that
the Court of Appeals erred in resolving this issue and in af-
firming the District Court.

A

The Court of Appeals first held that the injunction did no
more than enforce the terms of the agreed-upon consent de-
cree. This specific-performance approach rests on the no-
tion that because the City was under a general obligation to
use its best efforts to increase the proportion of blacks on the
force, it breached the decree by attempting to effectuate a
layoff policy reducing the percentage of black employees in
the Department even though such a policy was mandated by
the seniority system adopted by the City and the Union. A
variation of this argument is that since the decree permitted
the District Court to enter any later orders that “may be nec-
essary or appropriate to effectuate the purposes of this de-
cree,” 679 F. 2d, at 578 (Appendix), the City had agreed in
advance to an injunction against layoffs that would reduce

Trnion in 1973, but its drywide effect, including its appiication to the Fire
Department, continues irrespective of the status of the memorandur.

*The dissent’s contention that the only issue before us is whether the
Distriet Court so missppiied the standards for issuing a preliminary injune-
ton that it abused its discretion, post, at 9-10, overicoks what the District
Court did in this case. The Distriet Court did not purport to appiy the
standards for determining whether to issue a preiiminary injunetdon. [t
did not even menton them. Instesd, having found that the consent decree
dié *not contemplate what method would be used for a reductdon in rank or
lavoff,” the court considered “whether or not . . . it should exercise its au-
thority to modify the consent decree .. ..” Petition for Certiorari, at
AT3. As poted above, the Court of Appeals correctly recognized that
more was al stake than a mere preliminary injunction, stating that the
“principal issue” was “whether the district court erred in modifying the
1880 Decree to prevent minority employment from being affected dispro-
pordonately by unanticipated layoffs.” 679 F. 2d, st 551. - By decding
whether the District Count erred in interpreting or modifying the consent
decree 30 a8 to preclude the City from applying its seniority system, we do
not, as the dissent shrills, attempt to answer a question never faced by the
lewer courts.
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the proportion of black employees. We are convinced, how-
ever, that both of these are improvident constructions of the
consent decree.

It is to be recalled that the “scope of a consent decree must
be discerned within its four corners, and not by reference to
what might satisfy the purposes of one of the parties to it”
or by what “might have been written had the plaintiff estab-
lished his factual claims and legal theories in litigation.”
United States v. Armour & Co., 402 U. 8. 673, 681-682

- (1971). Here, as the District Court recognized, there is no
menticn of layoffs or demotions within the four corners of the
decree; nor is there any suggestion of an intention to depart
from the existing seniority system or from the City’s ar-
rangements with the Union. We cannot believe that the

* partes to the decree thought that the City would simply dis-
regard its arrangements with the Union and the seniority
system it was then following. Had there been any intention
to depart from the seniority plan in the event of layoffs or de-
motions, it is much more reasonable to believe that there
would have been an express provision to that effect. This is

* particularly true since the decree stated that it was not *“in-

tended to conflict with any provisions” of the 1874 decree, 679
F. 2d, at 574 (Appendix), and since the latter decree ex-
pressiy anticipated that the City would recognize seniority,
id., at 572. It is thus not surprising that when the City
anticipated layoffs and demotions, it in the first instance
faithfully followed its preexisting seniority system, piainly
having no thought that it had already agreed to depart from
it. It therefore cannot be said that the express terms of
the decree contemplated that such an injunction would be
entered. .

The argument that the injunction was proper because it
carried out the purposes of the decree is equally unconvine-
ing. The decree announced that its purpose was “to remedy
past hiring and promotion practices” of the Department, d.,
st 575-576, and to settle the dispute as to the “appropriate
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and valid procedures for hiring and promotion,” id., at 574.
The decree went on to provide the agreed-upon remedy, but
as we have indicated, that remedy did not include the dis-
placement of white employees with seniority over blacks.
Furthermore, it is reasonable to believe that the “remedy”,
which it was the purpose of the decree to provide, would not
exceed the bounds of the remedies that are appropriate
under Title VII, at least absent some express provision to
that effect. As our cases have made clear, however, and as
. w1l be reemphasized below, Title VII protects bona fide se-
niority systems, and it is inappropriate to deny an innocent
employee the benefits of his seniority in order to provide a .
remedy in a pattern or practice suit such as this. We thus
have no doubt that the City considered its system to be valid
and that it had no intenton of departing from it when it
agreed to the 1980 decree.

Finally, it must be remembered that neither the Union nor
the non-minority emplovees were parties to the suit when the
1880 decree was entered. Hence the entry of that decree
cannot be said to indicate any agreement by them to any of
its terms. Absent the presence of the Union or the non-mi-
nority employees and an opportunity for them to agree or dis-
agree with any provisions of the decree that might encroach
on their rights, it seems highly unlikely that the City would
purport to bargain away non-minority rights under the then-
axisting seniority system. = We therefore conclude that the
injunction does not merely enforce the agreement of the par-
ties as reflected in the consent decree. If the injunction is to
stand, it must be justified on some other basis.

B

The Court of Appeals held that even if the injunction is not
viewed as compelling compliance with the terms of the de-
cree, it was still properly entered because the District
Court had inherent authority to modify the decree when an
economic crisis unexpectedly required layoffs which, if car-
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ried out as the City proposed, would undermine the affirma-
tive action outlined in the decree and impose an undue hard-
ship on respondents. This was true, the court held, even
though the modification conflicted = with a bona fide seniority
system adopted by the City. The Court of Appeals erred in
reaching this conclusion.’

Sectic:® 703(h) of Title VI provides that it is not an unlaw-
ful empioyment practice to apply different standards of com-
pensation, or different terms, conditions, or privileges of em-
ployment pursuant to a bona fide seniority system, provided
that such differences are not the result of an intention to dis-

*The dissent seems tp suggest, post, 8t 19-20, and n. 9, and JUSTICE
STEVENS expressiy states, post, at 2, that Title V1I is irrelevant in deter-
mining whether the Distriet Court acted properiy in modifying the consent
decree. However, this was Title VI lifgation, and in afrming modifica-
wons of the decree, the Court of Appesis relied extensively on what it con-
sidered to be its authority under Title V1II.  That is the posture in which
the case comes to us.  Furthermore, the District Court’s authority to im-
pose 3 modification of a decree is not wholly dependent on the decree.
“{T7he Distriet's Cowrt’s authority to sdopt a consent decree comes only
from the statute which the decree is intended to enforee,” not from the par-
tes' consent to the decree. System Federution No. 91 v. Wright, 384
U. S. 842, 651 (1361). - In recognition of this principle, this Court in Wright
held that when a change in the law brought the terms of 4 decree into con-
ficr with the statute pursuant to which the decree wuas entered, the decree
should be modified over the cbjections of one of the parties bound by the
decree. By the same token, and for the same reason, a district court can-
not enter a disputed modification of s consent decree in Title VII liigauon
if the resulting order is inconsistent with that statute.

Thus, Title VII pecessarily acted as a limit on the District Court’s au-
thority to modify the decree over the objections of the City; the issue can-
not be resoived solely by reference to the terms of the decree and notions
of equity. Since, a8 we note 8t ——, infra, Title VII preciudes a district
court from displacing a non-minority employee with seniority under the
contractually established seniority system absent sither a finding that the
seniority system was adopted with discriminatory intent or & determins-
tion that such a remedy was necessary to make whole a proven vicum of
discrimination, the Distriet Court was precluded from granting such relief
over the City’s objection in this case.

P R
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criminate because of race.” It is clear that the City had a
seniority system, that its proposed layoff plan conformed to
that system, and that in making the settlement the City had
not agreed to award competitive seniority to any minority
employee whom the City proposed to lay off. The District
Court held that the City could not follow its seniority system
in making its proposed layoffs because its proposal was dis-
criminatory in effect and hence not a bona fide plan. Section
703(h), however, permits the routine application of a senior-
ity system absent proof of an intention to discriminate.
Teamsters v. United Siates, 431 U. S. 324, 352 (1977).
Here, the District Court itself found that the layoff proposal
was not adopted with the purpose or intent to discriminate on
the basis of race. Nor had the City in agreeing to the decree
admitted in any way that it had engaged in intentional dis-
crimination. The Court of Appeals was therefore correct in
disagreeing with the District Court’s holding that the layoff
plan was not a bona fide application of the seniority system,
and it would appear that the City could not be fauited for fol-
lowing the seniority plan expressed in its agreement with the
Union. The Court of Appeais nevertheliess held that the in-
junction was proper even though it conflicted with the senior-
ity system. This was error. ‘

To support its position, the Court of Appeals first proposed
a “settlement” theory, t. e., that the strong policy favoring
voluntary settlement of Title VII actions permitied consent
decrees that encroached on seniority systems. But at this
stage in its opinion, the Court of Appeals was supporting the
proposition that even if the injunction was not merely enfore-
ing the agreed-upon terms of the decree, the District Court

® Section 703 (h) provides that “it shall not be an unlawful employment
practice for sh employer to apply different standards of compensaton, or
different terms, conditions, or privileges of empioyment pursuant to & bons
fide seniority or merit system . . . provided that such differences are not
the result of an intention to discriminate because of race, color, religion,
sex, or national origin. .. ." 42 U. 8. C. § 2000e-2(h).
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had the authority to modify the decree over the objection of
one of the parties. The settlement theory, whatever its
merits might otherwise be, has no application when there is
no “settlement” with respect to the disputed issue. Here,
the agreed-upon decree neither awarded competitive senior-
ity to the minority employees nor purported in any way to
depart from the seniority system.

A second ground advanced by the Court of Appeals in sup-
port of the conclusion that the injunction could be entered
notwithstanding its conflict with the seniority system was the
assertion that “(ijt would be incongruous to hold that the
use of the preferred means of resolving an employment dis-

rimination action decreases the power of a court to order re-

lief which vindicates the policies embodied within Title VII,
and 42 U. S. C. 581981 and 1983.” 679 F. 24, at 566. The
court conciuded that if the allegations in the complaint had
been proved, the District Court could have entered an order
overriding the seniority provisions. Therefore, the court
reasoned, “{t]he trial court had the authority to override the
Firefighter’s Union seniority provisions to effectuate the pur-
pose of the 1980 Decree.” 679 F. 2d, at 566.

The difficuity with this approach is that it overstates the
authority of the trial court to disregard a seniority system in
fashioning a remedy after a plaintiff has successfully proved
that an employer has foliowed a pattern or practice having
a discriminatory effect on black applicants or employees. If
individual members of a plaintiff class demonstrate that
they have been actual victims of the discriminatory practice,
they may be awarded competitive seniority and given their
rightful place on the seniority roster. This much is clear
from Franks v. Bowman Transportation Co., 424 U. S. ¥47
(1976) and Teamsters v. United States, 431 U. S. 324 (1877).
Teamsters, however, also made clear that mere membership
in the disadvantaged class is insufficient to warrant a senior-
ity award; each individual must prove that the discrimina-
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tory practice had an impact on him. 431 U. S., at 367-371.
Even when an individual shows that the discriminatory prac-
tice has had an impact on him, he is not automatically entitled
to have a non-minority employee laid off to make room for
hirn. He may have to wait until a vacancy occurs,” and if
there are non-minority employees on layoff, the Court must
balance the equities in determining who is entitled to the
job. Teamsters, supra, 431 U. 8., at 371-376. See also
Ford Motor Co. v. EEOC, 458 U. 5. 219, 236-240 (1982).
Here, there was no finding that any of the blacks protected
from layoff had been a victim of diserimination and no award
of competitive seniority to any of them. Nor had the parties
in formulating the consent decree purported to identify any
specific emplovee entitled to particular relief other than those
listed in the exhibits attached to the decree. It therefore
seems to us that in Light of Teamsters, the Court of Appeals
imposed on the parties as an adjunct of settlement something
that ecould not have been ordered had the case gone to triasl
and the plaintiffs proved that a pattern or practice of dis-
erimination existed.

Cur ruling in Teamsters that a court can award competitive
seniority only when the beneficiary of the award has actually
been a victim of ilegal discrimination is consistent with the
policy behind § 706(g) of Title VII, which affects the remedies
available in Title VII litigation.® That policy, which is to

Y Lower courts have uniformiy held that relief {or actual victims does
not extend to bumping employees previously occupying jobs. See e. g.,
Potterson v. American Tobacco Co., 535 F. 2d 257, 257 (CA4), cert.
denied, 429 U. 8. 320 (1976); Local 189, United Popermakers and Paper-
workers v. United States, 416 . 24 980, 988 (CAS5 1968), cert. denied, 397
U. S. 819 (1970).

® Section TD6(g) provides: “If the court inds that the respondent has in-
tentionally engaged in or is intentionally engaging in such unlawful empioy-
ment practice charged in the complaint, the court may enjoin the respond-
ent from engaging in such unlawful employment practice, and order such
affirmative action a5 may be eppropriate, which may inciude, but is not lim-
ited to, reinstatement or hiring of empioyees, with or without back pay . . .
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provide make-whole relief only to those who have been actual
victims of illegal diserimination, was repeatedly expressed by
the sponsors of the Act during the congressional debates.
Opponents of the legislation that became Title VII charged
that if the bill were enacted, employers could be ordered to
hire and promote persons in order to achieve a racially-bal-
anced work force even though those persons had not been
victims of illegal diserimination.® Responding to these
charges, Senator Humphrey explained the limits on a court’s
remedial powers as follows:

“No court order can require hiring, reinstatement, ad-
mission to membership, or payment of back pay for any-
one who was not fired, refused employment or advance-
ment or admission to a union by an act of diserimination
forbidden by this title, This is stated expressly in the
last sentence of Section 707(e) [enacted without relevant
change as $706(g)] . . . . Contrary to the allegations of
some opponents of this title, there is nothing in it that
wiil give any power to the Comumussion or to any court 1o
require . .. firing ... of emplovees in order to meet
a racial ‘quota’ or to achieve a certain racial balance.
That bugaboo has been brought up a dozen times; but is
nonexistent.” 110 Cong. Rec. 6549 (remarks of Sen.
Humphrey). .

or any other eguitable relief a3 the court deems appropriate. ... No
order of the court shall require the admission or reinstatement of an indi-
vidual as 8 member of a union or the hiring, reinstatement, or promouon of
an individual as an employee, or the payment to him of any back pay, if
such individual was refused admission, suspended, or expelled, or was re-
fused employment or advancement or was suspended or discharged for any
reason other than discrimination on account of race, color, religion, sex, or
natonal origin or in violaton of §704(a) of this tue” 42 U. 8. C.
§ 2000e-5(g).

®*See H. R. Rep. No. 914, 88th Cong., 1st Sess. T2-7T3 (minority report);
110 Cong. Reec. 4764 (remarks of Sen. Ervin and Sen. Hill}; id., st 5092,
7418-20 (remarks of Sen. Robertson); id., zt 8500 (remarks of Sen
Smathers); id., at 9034-35 {(remarks of Sen. Stennis and Sen. Tower),
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An interpretative memorandum of the bill entered into the
Congressional Record by Senators Clark and Case  likewise
made clear that a court was not authorized to give preferen-
tial treatment to non-viciims. “No court order can require
hiring, reinstatement, admission to membership, or payment
of back pay for anyone who was not discriminated against in
violation of [Title VII]. This is stated expressly in the last
sentence of section [706(g)]. . . ." Id., at T214.

Sirnilar assurances concerning the limits on a court’s au-
thority to award make-whole relief were provided by sup-
porters of the bill throughout the legislative process. For
example, following passage of the bill in the House, its Re-
publican House sponsors pubiished a memorandum describ-
ing the bill. Referring to the remedial powers given the
courts by the bill, the memorandum stated: “Upon conciusion
- of the trial, the federal court may enjoin an employer or labor
organization from practicing further discrimination and may
order the hiring or reinstatement of an employee or the ac-
ceptance or reinstatement of a union member. But Title VI
does not permit the ordering of racial quotas in business or
unions . . .." Id., at 6566 (emphasis added). In like man-
ner, the principal Senate sponsors, in a bi-pardsan news let-
ter delivered during an attempted filibuster to each senator
supporting the bill, explained that “[ujnder title VII, mot
even a Cowrt, much less the Commission, could order racal
quotas or the hiring, reinstatement, admission to member-
ship or payment of back pay for anyone who is not diserimi-
nated against in violation of this title.” Id., at 14465.%

*Senators Clark and Case were the bipartisan “captains” of Title VII
‘We have previously recognized the authoritative nature of their interpreta-
tive memorandum, American Tobacco Co. v. Patterson, 456 U. 8. 63, 73
(1982); Teamasters, supra, 431 U. S., at 352 :

“The dissent suggests that Congress abandoned this policy in 1972
when it amended § 706(g) to make clear that a court may award “any other
equitable relief™ that the court deems appropriate. FPost, st 27-29. As
support for this proposition the dissent notes that prior to 1972, some fed-
eral courts had provided remedies to those who had not proven that they
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The Court of Appeals holding that the District Court’s
order was permissible as a8 valid Title V1I remedial order ig-
nores not only our ruling in Teamasters but the policy behind
§706(g) as well. Accordingly, that holding cannot serve as a
basis for sustaining the District Court’s order.*

were victims, It then cbserves that in 2 section-by-section analysis of the
bill, its sponsors stated that “in any aress where a specific contrary inten-
tion is not indicated, it was assumed that the present case law as developad
by the courts would continue to govern the applicabilicy and eonstruction of

. Title VIL” 118 Cong. Rec. T167 (1272).

We have alresdy rejected, however, the contenton that Congress in-
tended to codify all exdsting Title VII decisions when it made this bref
statement. See Tegmsters, supra, 431 U. 8., at 354, n. 39. Moreover,
the statement on its face refers only to those sections not changed by the
1972 amendments, . It cannot serve a8 & basis for discerning the effect of
the changes that were made by the amendment. Finally, and of most
imporiance, in a later portion of the same section-by-section analyms,
the sponsors explained their view of exisung law and the effect that the
amendment would have on that law.

“The provisions of this subsection are intended to give the courts wide
iiscretion exercising their equitable powers to fashion the most complete
relief possible. In dealing with the present §706{g; the courts have
stressed that the scope of relief under that section of the Act is intended to
make rictima of unlawful discnmingtion whole, and that the sttainment of
this objective rests not onjy upon the elimination of the particular unlawful
empioyment practee compiained of, but aiso requires that persons og-
grieved by the consequences and effects of the unlawrul empioyment pruc-
tice be, so {ar as posasible, restored 1o 2 position where they would have
been were it not for the unlawful discrimination.” Id., at 7168 {emphasis
added).

As we noted in Frunks, the 1972 amendments evidence “emphatic con-
firmation that federal courts are empowered to fashion such reiief as the
particular circurnstances of 3 case may require to effect restitution, making
whole insofar a8 possible the 1victims of racial discrimination.” 424 U. 8.,
at 764 (emphasis sdded).

“'Neither does it suffice to rely on the Distriet Court’s remedial author-
ity under §§ 1981 and 1983.  Under those sections relief is authorized only
when there is proof or admission of intentional discrimination. - Washing-
ton v. Dawis, 426 1. S. 229 (1976); Genernl Building Contractors Associa-
tion v. Pennsylvama, 458 U, 8. 375 (1982). = Neither precondition was sat-
isfied here.
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Finally, the Court of Appeals was of the view that the Dis-
trict Court ordered no more than that which the City unilat-
erally could have done by way of adopting an affirmative ac-
tion program. Whether the City, a public employer, could
have taken this course without violating the law is an issue
we need not decide. The fact is that in this case the City
took no such action and that the modification of the decree
was imposed over its objection.”

We thus are unable to agree either that the order entered
by the District Court was a justifiable effort to enforce the
terms of the decree to which the City had agreed or that it
was a legitimate modification of the decree that could be
imposed on the City without its consent. Accordingly, the
judgment of the Court of Appeals is reversed.

It 13 80 ordered.

?The Court of Appeals also suggested that under United States v. Swift
& Co., 286 U. 8. 106, 114-115 (1332), the decree properly was modified
pursuant to the Distriet Court’s equity jurisdiction. But Swaft cannot be
read as authorizing & court 10 impose 3 modification of & decree that runs
counter to statutory policy, gee n. $, supm, here §§ 703(h) and T06(g) of |
Title VL
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JUSTICE O’CONNOR, concurring.

The various views presented in the opinions in this case re-
flect the unusual procedural posture of the case and the difi-
cujties inherent in allocating the burdens of recession and fis-
cal austerity. I concur in the Court’s treatment of these
difficuit issues, and write separately to reflect my under-
standing of what the Court holds today.

I

To appreciate the Court’s disposition of the mootness issue,
it is necessary to place this case in its complete procedural
perspective. The parties agree that the District Court and
the Court of Appeals were presented with a “case or contro-
versy” in every sense contemplated by Art. III of the Con-
stitution. Respondents, as trial-plaintiffs, initiated the dis-
pute, asking the District Court preliminarily to enjoin the
City from reducing the percentage of minority employees in
various job classifications within the Fire Depariment. Pe-
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titioners actively opposed that motion, arguing that respond-
ents had waived any right to such relief in the consent decree
itself and, in any event, that the reductions-in-force were
bona fide applications of the citywide seniority system.
When the District Court held against them, petitioners fol-
lowed the usual course of obeying the injunction and pros-
ecuting an appeal. They were, however, unsuccessful on
that appeal. , '

Respondents now claim that the case has become moot on

- certiorari to this Court. The recession is over, the employ-
ees who were laid off or demoted have been restored to their
former jobs, and petitioners apparently have no current need
to make seniority-based layoffs. The res judicata effects of
the District Court’s order can be eliminated by the Court’s
usual practice of vacating the decision below and remanding
with instructions to dismiss. See Uniled States v. Munsing-
wear, Inc., 340 U. S. 36, 39 (1950). Thus, respondents con-
clude that the validity of the preliminary injunction is no
longer an issue of practical significance and the case can be

+dismissed as moot. See Brief for Respondents 26-28.

I agree with the Court that petitioners and respondents
continue to wage a controversy that would not be resolved by
merely vacating the preliminary injunction. As a result of
the District Court’s order, several black employees hsve
more seniority for purposes of future job decisions and enti-
tlements than they otherwise would have under the city’s se-
nicrity system. This added seniority gives them an in-
creased expectation of future promotion, an increased
priority in bidding on certain jobs and job transfers, and an
increased protection from future layoffs. These individuals,
who are members of the respondent class, have not waived
their increased seniority benefits. = Therefore, petitioners
have a significant interest in determining those individuals’
claims in the very litigation in which they were originally
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won. As the Court of Appeals noted, if petitioner-employer
does not vigorously defend the implementation of its senior-
ity system, it will have to cope with deterioration in em-
ployee morale, labor unrest, and reduced productivity. See
Stotts v. Memphis Fire Department, 679 F. 2d 541, 555, and
n. 12 (CA6 1982); see also Ford Motor Co. v. EEQC, 458
U. 8. 219, 229 (1982). Likewise, if petitioner-union accedes
to discriminatory employment actions, it will lose both the
confidence of its members and bargaining leverage in the
determination of who should ultimately bear the burden of
.. the past {(and future) fiscal shortages. See ante, at 7, and n.
5. Perhaps this explains why, in respondents’ words, “the
city and union have expended substantial time and effort .

in {an] appeal which can win no possible relief for the individ-
nals on whose behalf it has ostensibly been pursued.” Brief
for Respondents 44.

When collateral effects of a dispute remain and continue to
affect the relationship of litigants,’ the case is not moot.
See, e. g., Franks v. Bowman Transportation Co., 424 U. S
747, 155-757 (1876); Super Tire Engineering Co. v. Mch'kle
416 U. S. 115, 121-125 (1974); Gray v. Sanders, 372 U. 8.
+ 368, 375376 (1963). In such cases, the Court does not hesi-
tate to provide trial defendants with “a definitive disposition
of their objections” on appeal, Pasadena City Bd. of Educa-
tion v. Spangler, 427 U. 8. 424, 440 (1976), because vacating

'This csse is distinguishable from University of Teras v. Camenisch,
451 U. 8. 330 (1881), where the Court found that a petitioner’s objections
to & preliminary injunction, which required it to pay for the respondent’s
mign-language interpreter, were moot. In Camenisch, the propriety of is-
suing the preliminary injunction was really no longer of concern to the par-
ties, and the real issue—who should pay for the interpreter—was better
handled in a separate proceeding. Jd., at 394-888. In this case, because
the parties are in an ongoing relationship, they have a continuing interest
in the propriety of the preliminary relief jtself. Camenisch expressly
distinguishes cases like this one, where the parties retain “s legally cogni-
zable interest in the determination whether the preliminary injunction was
properly granted[.T" Jd., at 3%4; see also id., at 397, and n. 2.

O A T 5 ol M .
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the res judicata effects of the decision would not bring the
controversy to a close. See Note, Mootness on Appeal in the
Supreme Court, 8 Harv. L. Rev. 1672, 1677-1687 (1970).
As the Court wisely notes, “[litigants] cannot invoke the ju-
risdiction of a federal court . . . and then insulate [the effects
of that court’s] ruling from appellate review by claiming that
they are no longer interested in the matter.” Ante, at 9.

I

My understanding of the Court’s holding on the merits also
is aided by a review of the place this case takes in the history
of the parties’ litigation. The ity entered into a consent de-
cree with respondents, agreeing to certain hiring and promo-
tional goals, backpay awards, and individual promotions.
The city was party both to another consent decree and to an
agreement with the union concerning application of the se-
niority system at the time it made these concessions. Re-
spondents did not seek the union’s participation in the negoti-
ation of their consent decree with the city, did not include the
seniority system as a subject of negotiation, and waived all
rights to seek further relief. When the current dispute
arose, the District Court rejected respondents’ allegation
that the seniority system had been adopted or applied with
any discriminatory animus. It held, however, that “modifi-
cation” was appropriate because of the seniority system'’s dis-
criminatory effects. Under these circumstances, the Court's
conclusion that the District Court had no authority to order
maintenance of racial percentages in the Department is, in
my view, inescapable.

Had respondents presented a plausible case of discrimina-
tory animus in the adoption or application of the seniority
system, then the Court would be hard pressed to consider en-
try of the preliminary injunction an abuse of discretion. But
that is not what happened here. To the contrary, the Dis-
trict Court rejected the claim of discriminatory animus, and
the Court of Appeals did not disagree. Furthermore, the
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District Court’s erroneous conclusion to the contrary, main-
tenance of racial balance in the Department could not be jus-
tified as a correction of an employment policy with an unlaw-
ful disproportionate impact. Title VII affirmatively protects
bona fide seniority systems, including those with discrimina-
tory effects on minorities. See American Tobacco Co. v.
Patterson, 456 U. 8. 63, 65 (1982); Teamsters v. United
States, 431 U. S. 324, 352 (1977).

Therefore, the preliminary injunction could only be justi-
fied as a reasonable interpretation of the consent decree or as
~a permissible exercise of the District Court’s authority to
modify that consent decree. Neither justification was
present here. For the reasons stated by the Court, ante, at
11-13, and JUSTICE STEVENS, post, at 3, the consent decree
itseif cannot fairly be interpreted to bar use of the seniority
policy or to require maintenance of racial balances previously
achieved in the event layoffs became necessary. Nor can a
district court unilaterally modify a consent decree to adjust
racial imbalances or to provide retroactive relief that abro-
gates legitimate -expectations of other employees and appli-
cants. See Steelworkers v. Weber, 443 U. 8. 193, 205-207
(1979); Pasadena City Bd. of Education v. Spangler, supra,
at 436-438. A court may not grant preferential treatment to
any individual or group simply because the group to which
they belong is adversely affected by & bona fide seniority sys-
tem. Rather, a court may use its remedial powers, including
its power to modify a consent decree, only to prevent future
violations and to compensate identified victims of unlawful
discrimination. See Teamsters v. United States, supra, at
367-371; Milliken v. Bradley, 433 U. S. 267, 280281 (1877);
see also University of California Regents v. Bakke, 438
U. 8. 265, 307-309, and n. 44 (1978) (POWELL, J., announcing
the judgment of the Court). Even when its remedial powers
are properly invoked, a district court may award preferential
treatment only after carefully balancing the competing inter-
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ests of discriminatees, innocent employees, and the em-
ployer. See Ferd Motor Co. v. EEOC, 458 U. 8., at 239-
240; Teamsters v. United States, supra, at 371-376. In
short, no matter how significant the change in circumstance,
a district court cannot unilaterally modify a consent decree to
adjust racial balances in the way the District Court did here.?

To be sure, in 1880, respondents could have gone to trial
and established illegal discrimination in the Department’s
past hiring practices, identified its specific victims, and possi-
bly obtained retroactive seniority for those individuals. Al-
ternatively, in 1980, in negotiating the consent decree, re-
spondents could have sought the participation of the union,*
negotiated the identities of the specific victims with the union
and employer, and possibly obtained limited forms of retroac-
tive relief. But respondents did none of these things. They
chose to avoid the costs and hazards of litigating their claims.
They negotiated with the employer without inviting the
union’s participation. They entered into a consent decree
without establishing any specific victim's identity. And,
most importantly, they waived their right to seek further re-
Lef. To allow respondents to obtain relief properly reserved
for only identified victims or to prove their victim status now
would undermine the certainty of obligation that is condition
precedent to employers’ acceptance of, and unions’ consent
to, employment discrimination settlements. See Steelwork-
ers v. Weber, supra, at 211 (BLACKMUN, J., concurring) (em-
ployers enter into settlements to avoid back pay responsibil-

*Untike the dissenters and JusTice StEvens, I find persussive the
Court’s reasons for holding Title V11 relevant to analysis of the modifica-
tion issue, see ante, &t 13-14, and n. 12, and the Court’s application of Title
V1I's provisions to the facts of the present controversy.

*“Absent a judicial determination, . . . the Company . . . cannot alter
the collective-bargaining agreement without the Union's consent.” W. R.
Grace & Co. v Local 759, 461 U. 8. ——, —— (1983). Thus, if innocent
employees are to be required to make any sacrifices in the fins] consent
decree, they must be represented and have had full participation rights in
the negotistion process.
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ities and to reduce disparate impact claims). Modifications
requiring maintenance of racial balance would not encourage
valid settlements® of employment discrimination cases.
They would impede them. Thus, when the Court states that
this preferential relief could not have been awarded even had
this case gone to trial, see ante, 8t 17, it is holding respond-
ents to the bargain they struck during the consent decree ne-
gotiations in 1880 and thereby furthering the statutory policy
of voluntary settlement. See Carson v. American Brands,
Inc., 450 U. 8. 79, 88, and n. 14 (1981).

In short, the Court effectively applies the criteria tradi-
tionally applicable to the review of preliminary injunctions.
See Doran v. Salem Inn, Inc., 422 U. 8. 922, 931 (1975).
When the Court disapproves the preliminary injunction is-
sued in this case, it does so because respondents had no
chance of succeeding on the merits of their claim. The Dis-
trict Court had no authority to order the Department to
maintain its current racial balance or to provide preferential
treatment to blacks. It therefore abused its discretion. On
this understanding, I join the opinion and judgment rendered
by the Court today.

*The policy favoring voluntary settlement does not, of eourse, ecounte-
nance uniawful discrimination sgainst existing employees or applicants.
See MeDonald v, Santa Fe Troil Transporiation Co., 427 U. 8. 273, 278~
296 (1976) (Title VII and 42 U. §. C. § 1981 prohibit discrimination against
whites 23 well as blacks); Steelworkers v. Weber, 443 U. 5. 193, 208209
(1979) (listing attributes that would make affirmative action plan impermis-
gible); of. id., at 215 (BLACEMUN, J., concurring) (“seniority is not in issue
because the craft training program is new and does not involve an abroga-
tion of pre-existing seniority rights™).
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JUSTICE STEVENS, concurring in the judgment.

The District Court's preliminary injunction remains re-
viewable because of its continuing effect on the city’s person-
nel policies. That injunction states that the city may “not
apply the seniority policy proposed insofar as it will decrease
the percentage of black [persons] in the Memphis Fire De-
partment.”' Thus, if the city faces a need to lay off Fire De-
partment employees in the future, it may not apply its senior-
ity system. [ cannot say that the likelihood that the city will
once again face the need to lay off Fire Department employ-
ees is 50 remote that the city has no stake in the outcome of
this litigation.* '

'See also supra, at 83-4, n. 6. There were actually three injunctive or-
ders entered by the District Court, each applying to different positions in
the Memphis Fire Departrnent. All use substantially the same language.

*In this respect, this litigation is similar to City of Los Angeles v. Ly-
ong, 461 U. 8. —, —— (1983).  There, an injunction agsinst the use of
chokeholds by the city’s police department was held not to be moot despite
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In my judgment, the Court’s discussion of Title VII is
wholly advisory. This case involves no issue under Title
VII; it only involves the administration of a consent decree.
The District Court entered the consent decree on April 25,
1980, after having given all parties, including all of the peti-
tioners in this Court, notice and opportunity to object to its
entrv. The consent decree, like any other final judgment of
a district court, was immediately appealable. See Carson v.
American Brands, Inc., 450 U. S. 79 (1981). No appeal was
taken. Hence, the consent decree became a final judgment
binding upon those who had had notice and opportunity to ob-
ject; it was and is a legally enforceable obligation. If the
consent decree justified the District Court’s preliminary in-
junction, then that injunction should be upheld irrespective of
whether Title VII would authorize a similar injunction.?
Therefore, what governs this case is not Title VII, but the
consent decree.*

the fact that the police board had instituted & voluntary moratorium of in-
definite duration on chokeholds, since the likeithood that the city might one
gay wish to retwrT to its former policy was not so remote s to moot the
case, - See also Cerroll v. Princess Anne, 393 U. 8. 175, 178-179 (1968).

*The Court seems to suggest that a consent decree cannot suthorize
anvthing that svouid would not constitute permissible relief under Titie
V11 Amte, 3t 15-16. 1 share JUSTICE BLACKMUN's doubts a5 to whether
this is the correct test. See post, at 20, n. 9, 22-24. The provisions on
which the Court relies, 42 U. 8. C. §§2000e-2(h) and 2000e~3(g), merely
state that certain senjority arrangements do not violate Title VII, and de-
fine the limits of appropriate relief for a Title V11 violation, respectively.
They do not place any limitations on what the parties can agree toin & con-
sent decree.  The Court does not suggest that any other statutory provi- -
sion was violated by the District Court. The Court itsell acknowledges
that the administration of s consent decree must be tested by the four cor-
ners of the decree, and not by what might have been ordered had respond-
ents prevailed on the merits, ante, at 11, which makes its subsequent dis-
cussion of Title VII all the more puzzling.

*1f the decree had been predicated on & finding that the city had vio-
lsted Title V1I, the remedial policies underlying that Act might be rele-
vant, at least as &n aid to construction of the decree. - But since the settle-
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There are two ways in which the District Court’s injunc-
tion could be justified. The first is as a construction of the
consent decree. If the District Court had indicated that it
was merely enforcing the terms of the consent decree, and
had given some indication of what portion of that decree it
was interpreting, I might be hard pressed to consider the en-
try of the injunction an abuse of discretion. However, the
District Court never stated that it was construing the decree,
nor did it provide even a rough indication of the portion of the
decree on which it relied. There is simply nothing in the
record to justifyv the conclusion that the injunction was based
on a reasoned construction of the consent decree.®

The second justification that could exist for the injunction
is that the District Court entered it based on a likelihood that
it would modify the decree, or as an actual modification of the
decree.® As JUSTICE BLACKMUN explains, post, at 13, 19,

ment expressiv disavowed any such finding, the Court’s exposition of Title
VI1I law is unnecessary.

*JUSTICE BLACKMUN expiains, post, at 16-19, how the consent decree
could be consirued to justifv the injunction. I find nothing in the record
indicating that this is the theory the District Cows actually empioved.
While I recognize that preliminary injunction proceedings are often harried
afTairs and that district courts need substantial leeway in resojving them, it
nevertheless remains the case that there must be something in the record
explaining the reasoning of the District Court before it may be affirmed.
That is the purpose of Fed, Rule Civ. P. 65(d)'s requirement that “[ejvery
order granting an injunction and every resiraining order shall set forth the
reasons for its issuance . . . ."

*It-seems likely thar this second justification was the sctual basis for the
entry of the injunction. The District Court's phrasing of the question it
faced was whether *jt should exercise its authority to modify a2 Consent De-
cree,” App. to Pet: for Cert. A73. The focus of the Court of Appeals’ opin-
jon reviewing the preliminary injunction was the “three grounds upon
which & Consent Decree may iater be modified,” Stotts v. Memphis Fire
Dept., 679 T. 2d 541. 560 (CA6 1981). - Most imporiant, the practical effect
of the District Court’s action indicates that it should be trested as & modifi-
cation. . Unti] it is reviewed, it will effectively govern the procedure that
the dty must follow in any future layoffs, and that procedure is signifi-
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modification would have been appropriate if respondents had
demonstrated the presence of changed circumstances. How-
ever, the only “circumstance” found by the District Court
was that the city's proposed layoffs would have an adverse
effect on the level of black employment in the fire depart-
ment. App. to Pet. for Cert. A7T3-A76. This was not a
“changed” circumstance; the percentage of blacks employed
by the Memphis Fire Department at the time the decree was
entered meant that even then it was apparent that any future
_seniority-based layoffs would have an adverse effect on
blacks. Thus the finding made by the District Court was
clearly insufficient to support a modification of the consent
decree, or a likelihood thereof.

Accordingly, because I conclude that the District Court
abused its discretion in entering the preliminary injunction at
issue here, I concur in the judgment.

3

cantly different from the seniority system in effect when the consent de-
cree was negotisted and signed.
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JUSTICE BLACKEMUN, with whom JUSTICE BRENNAN and
o ALL join, dissenting.
oday’s opinion is troubling less for the law it creates than
for the law it ignores. The issues in these cases arose out of
a preliminary injunction that prevented the city of Memphis
from conducting a particular layoff in a particular manner.
Because that lavoff has ended, the preliminary injunction no
longer restrains any action that the city wishes to take. The
Court nevertheless rejects respondents’ claim that these
cases are moot because the Court concludes that there are
continuing effects from the preliminary injunction and that
these create a continuing controversy. The Court appears
oblivious, however, to the fact that any continuing legal con-
sequences of the preliminary injunction would be erased by
simply vacating the Court of Appeals' judgment, which is this
Court’s longstanding practice with cases that become moot.
Having improperly asserted jurisdiction, the Court then
ignores the proper standard of review. The Distriet Court’s
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action was a preliminary injunction reviewable only on an
abuse of discretion standard: the Court treats the action as a
permanent injunction and decides the merits, even though
the District Cox“ has not vet ad an opporiurity to do so.

.e ~pec.‘.c ;ac of these

2

p—t

Mootness.  “The usual rule in federal
Iua. CONIroversy must exist at stages o
rarireview and not simply at the date the action bk d.
Fop v. Wade, 4107, & 113, 125(1573). Inthe absence of 2
ive controversy, the constitutional reou ement of a b
or “controversy,” zee U. S. Cons» ., Art. IT], deprives a1
era; court of jurisdiction. A ceor Cmg" a caze, although !
at the start, becomes moot whern intervening acts destiroy
interest of a party to the admaxcavon DeFunis v.
Odegaard, 41 6 U. 881211874, Insuch a situatior, the fed-
e"& practice is to vacate the judgment and remand the case

th a direct 1on to dismiss.  United States v. Munsingwear,
Jm_n, 340 U. 8. 36, 39 (1930

Apph’cation of these principles to the present cases is
s:raightfom'ard The controversy underlyving the suits is
whether the city of Memphis' proposed 1aw off pian violated
the 1980 consent decree. The District Court granted a pre-
liminary injunction limiting the proportion of Negroes that
the city could layoff as part of its efforts to solve its fiscal
problems. Because of the injunction, the citv chose instead
to reduce its workforce according to a modified layoff plan
under which some whites were laid off despite their greater
seniority over the blacks protected by the preliminary injunc-
tion. Since the preliminary injunction was entered, how-
ever, the layoffs all have terminated and the city has taken
back every one of the workers laid off pursuant to the modi-
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fied plan. Accordingly, the preliminary injunction no longer
restrains the city’s conduct, and the adverse retauonahm be-
tween the opposing parties concerning its propmet‘, is gone.
A ruling in this situation thus becomes wholly advisory, and
ignores the basic duty of this Court “‘to ctec**‘e tual con-
troversies by a judgment which can be carried into effect
and not to give opinions upon moot que=t:ony or abstract
propositions. or to cpc‘""e D"l iplez or rules of law which
cannot affect the matier: ue in :he case before it.'" (Ol
Workers v Missouri, 361 :

r/)
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2 e
tween the parties and eliminates a judgment. review of
which was preven:ed through happensiance. When
tha: Drocec re is followed, the rights of all parties are
preserved: none i prejud'ced by a decision which in the
statutory scheme was only preliminary.” 340 U, 8., at
40.

1

Were the Court to follow this procedure in these cases, as
c?earl*.' it should, the legal rights of the parties would retwrn
to their status prior to entry of the preliminary injunction.
In the event that future layvoifs became necessary, respond-
ents would have to seek a new Injunction based on the facts
presented by the new layoffs, and petitioners could oppose
the new injunction on any and all grounds, including argu-
ments similar to those made in these cases.

Struggling to find a controversy on which to base its juris-
diction, the Court offers a variety of theories as to why these
cases remain live. First, it briefly suggests that the cases

are not moot because the preliminary injunction continues in
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effect and would apply in the event of a future 1av . My
furcamenta! disagreement with this contention is that it in-
correctly mzerpx e1s the preliminary injunction.' Even if the
Cou:’:: interpretation of the preliminary injunction is cor-

t, however, it is nonetheless true that if the judgment in
these cases were vacated, the preliminary injunction would
no appiv to 2 fufuv 1ax'off. ’ :

i LA; - H
abie. The Cour: states that even if th ep reliminary injunc-
tior applies only to the 1981 lavofiz, the nr.g\ "that formed

o0the

e “predicate” for the preiiminary injunction “remain undis-

turbed.” Ante. a1 8. The Court then states:
“[Wie see no indication that re:pohden“ concede in urg-
ing mo otness that these rulings were in error and shouid
be revers To the contrary, they continue to dell
them. ‘unless overturned. these mhng: would re
10 t
3

n
L

obev the modified cons en* decree and

A {Fx s 3 e £ Sove
regara its ser JOI‘.‘: v age eemen. inma Xng falure iz

Two aspects of this g.l ment proxoxe comment. It is
a t ] acating the judgment in these cases

It is readily apparent Zrom the terms of the preliminary-injunction tha:
it appiied only to the layoffs contemplated in May 1981, and that :he wnion
wouwid have 1o seek a new injunction if it sought to stop iavofis contem-
p.a ed in the future. The preliminary injunction applied only to ..“ze pOsi-
tions—Lleutenant, driver, inspector, and private—in which demotions or
lavoffs were then planned. It makes little sense to interpret this prelim:-
nary injunction to apply to future lavoffs that might involve different posi-
tions.  In addition, the minimum percentage of Negroes that the city was
to retain was that of blacks “presently emploved” in those positions. a
standard that has no pertinence if applied to future layoffs when minority
employment leveis would be higher thanin 1981. App. to Pet. for Cert. in
No. 282-229, p. AT7. . Finally, the reasoning of the District Court in gran:-
ing the preliminary injunction was based expressly on “the effect of these
lay-0ffs and reductions in rank.” Id., st AT8 (emphasis supplied). Thus,
it Is ciear that that the District Cours viewed the preliminary injunction as
a response to the problem presented by the May 1981 lavoifs rather than to
the problem of layofis generally.
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would also vacate whatever “rulings” formed the “predicate”
for that judgment. There simply is no such thing as a “rul-
ing” that has a life indeperdent of the judgment in these
cases and that would bind the city in a future layoff if the
judgment in these cases were vacated. The Court's argu-
ment, therefore, is nothing more than an oxymoronic sugges-
tion that the judgment would somehow have a res judicata

1

effect even if it was vacatéd—a complete contradiction in

‘vIoreovez', and equai" * remarkabie, is the notion that re-
must concede ¢ )a: the *"_zimv: below were in error
the case is moot. To my knowl-
his Court's mootness doctrine :E‘a:
tness to concede the lack of m
niral purpose of mootness doc rine
iz to avoid an unnecessary ruling on the merits.
The Court’s third argument awa inst mootness focuses ¢
he wages and serniority iost hite emplovees during the
period of their layoffs—and 1t is unabpu*ea that some such
pav and seniority were lost.  The Court does not sugges:.
however, that itz decision today will prowde the aue ed
workers with any backpay or senlority. It is clear that any
sach backpay or retroactive seniority for laldoff workers
would have to come from the city, not from respondents.®
Bur the city and the union are both petitioners here, not ad-
versaries, and respondents have no interest in defending the
city from Uability to the union in a separate proceeding. For
that reason, these suits involve the wrong adverse parties for
resolution of any issues of backpay and seniority.

tn
7]

oo

€

?In the event that the laidoff firefighters were 10 bring a successful ac-
tion for backpay against the c¢ity, the city would have no claim for re-
imbursement against respondents for securing an allegedly erroneous in-
Jjunetion. . No bond was posted for the preiiminary injunction, and “{a]
pary injured by the issuance of an injunction later determined to be erro-
neous has no action for damages in the absence of abond.” W. R.Groce &
Co. v. Local Union 738, L. 8 ——, ——, n. 14 (1983).

n
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The Court, nev en}*elew, suggests that the backpay and
seniority issues somehow Keep these cases alive despite the
absence of an adversarial party. The Court states:

“Unless the judgment of the Court of Appeals iz re-
versed, however, the layoffs and demotions were in ac-
cordance with the law, and it would be quite unreason-
able to expect the City to pay out money to which the
emplovees had no ’ega" right., Nor would it feel free
i he serndority claims of the three white em
... lost competitive senlority in relation to
il other in d‘vicaz:a who were not laid off, including
those T morz:. employees who would have beern laid off
: the injunction. Orn the other hand, if the Cour

[

L
of Appeals 1uag*rze is reversed, the City would
Ke a v

(&)

+
.

to take a wholly differen: position with respect to back
pav and senlority.” Ante, at & \fuou te omitted)
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o provide backpay and retroactive senio :Tt;:, ut
ight voluntarily do so if this Court opines that the
pre eliminary Injunction was unprope* A decision in that
situation, however, would be an advisory opinion in the full
serse —it would neither require nor permit the cit) to do any-
hing that it cannot do zlready.

It is more likely that the Court means one of two other
things. The Court may mean that if the Court of Appeals’
decision is left standing, it would have some kind of preciu-
sive effect in a suit for back pay and retroactive seniority
brought by the union against the city. Alternatively, the
Court may mean that if the city sought voluntarily to give
union membpers the back pay and retroactive seniority that
they lost, the respondents could invoke the preliminary in-
junction to prohibit the city from doing so.
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Even if both of these notions were correct—which they
cleariyv are not, see infra, at , and nn. 3, 4, and
>—they are irrelevant to the guestion 0*' mootness. The
union has not filed a suit for backpay or seniority, nor has the
preliminary 1mu'1ctzon prevented the city from awarding ret-
roactive seniorizv to the laidoff workers. Accordingiy, these

issues simpiyv are not in the cases before the Courz, and have
no bearing on the guestion of mootness. In O1l Workers v,
Missouri, supra, for exampie, the Cown declined to review
an expired trike in} r

‘unction issued pursuant to an alleg
even though the cnaf-
netary penalty ciaim pend-
Ing in siale court against :he union. The Court stated:
*{Tnat suit iz not before us. We have not now jurisdiction
fitorits issues. Qur power only extends over and 1s him-
tted by the conditions of the case now before ws.”” 381U, 8
is adged), quoting American Book Co. v. Kan-
v vacating this j
at i the event thar a contr
versy over backpay and retroactiv aemom ; shouxa arise,
the parties In these cases could relitigate any issues concern-
ing the propriety of the preliminary injunction as it relates o0
that controversy. Thus, the Court todav simply has its rea-
soning backwards. It pretends that these cases present a
lve controversy because the judgment in them might aifect
future litigation; yet the Court's longs *anding practice of va-
cating moot judgments is designed precisely to prevent that
resuit.

By going bevond the reach of the Court’s Article III pow-
ers, today’s decision improperly provides an advisory opinion
for the city and the union. With regard to the city’s ability
to give retroactive seniority and backpay to laidoff uorhers,
respondents concede that neither the preliminary injunction
nor the Court of Appeals’ judgment prohibits the city from

*
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taking such action,” Brief for Respondents 30-31. The city
ha~ not claimed any confusion over its ability to make such an
ward; it simply has choszen not to do so. Thay, the opinion
today provides the city with a decision to ensure that it can
do something that it has not claimed any interest in doing and
has not been prevented from doing, and that respondents
concede they have no way of stopping.
With regard to the union. the Court’s imagin
‘ersy i1s even more hypothetical.  The Court co cedes tna:
es n-
b

-4

e is doubt whether, In fac“, the union poss
eabie contractual "‘g‘rxzs ‘f‘af couid form the
¢laim by the union against the city.* It is alzo unciear

o]
m
-3

h, ok
v by
-3
l’)

-
8
-y
-

*It was the ¢itv's lavoff policy, not the prelimunary injunction. that pre-
rented the laidof workKers Trom accruing serucrity guring tne‘r iavedis.
agTaph 6B of "Benefits” of the citv's written “Layoff Poliev,” adopted
uniiateraily by the eitv in April 1981, states: “Employees shail not receive
seniority cred:t during their lay f:’ eriod.” App. 93. I:’:he laidoff work-
o receive retroactive seniority, it will be berause the ¢ty chocses
1ge this policy—which they aiwavs have been free 10 do—not be-
cause the preliminary injunction has been invalidated.  Although th
Court feigns u ncer'a.:::} on t"his,mat'er gnte, at & n. 3. as does JUSTICE
O'CONNDR in her separale opinion. ante, ar 2, there is simpiy no indicaticn
iy these cases that the city wants 1o g"\e the maofi WOrkers retroaciive
seniority but is unable 10 'do 50 because of the preliminary iniunction.

It appears that if the union enjovs any contractual rights at ail: theyv
derive from the “Memorandum of Understanding” betweern the union and
the city, which indicates that lavoffs shall be made on the basis of seniorizy.
App. to Pei. for Cert. in No. 82-206, p. ABl. . The Tennessee Supreme
Cours recently has confirmed, however, that the Memorandum of Under-

tanding confers no enforceable rights, Fulenwider v. Firefighters Assoct-
ation Locai U'nion 1785, 649 S. W. 2d 268 (1982), because of state law lim-
its on the authority of municipalities to contract with labor organizations.
Thus, the likely reason that the union has not filed a swit for backpay is
because it has no enforceable rights.

1 am at somewhat of a loss trying to understand the Court’s suggestion
that the District Court's preliminary injunction somehow prevented con-
tract lability from arising between the city and the affected white employ-
ees. As is explained more fully, infra, the preliminary injunction did not
require the city to layoff anyone. The preliminary injunction merelv pro-
hibited the city from laying off more than a certain proportion of Negroes.
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how the propriety of the preliminary injunction would affect
the city’s defenses in such a suit.* In any event, no such
claims have been filed. Thus, today’'s decision is provided on
the theory that it rmgH' fecL a defense that the city has not

asserted. in & suit that the union has not brought, to enforee
contractual rignts that may not exdst.

I

Beczause there is r*ow no justiciabie controversy in thes
e

(4]

case by the Court is an improper exercise
of ; S not my purpose in dissent to paraile!
the error and speculate on the appropriate dzsposv:lor;
of t ases. - Inarriving at its result, how-
eve alvsis is misleading in many ways, and in
oth nerror. Accordingly, it isimporiant
ton expiained departures from precedent
and
A

In the face of that constrain:. the city decided to proceed with layoffs and
to lav off whites instead of the protected Negroes. Ifin se doing the aty
bresched contractual rights of the white employees. those rights remained

nforceable. See W. ' R. Groce & C'o v. Local Union 754, supra (empioyer
couid be heid liabie for breach of collective bargaining agreement when, be-
cause Women empioyees were prmeckea by an injunction, it ;a.\d off male
empiovees with greater seniority).

* An enjoined partv is required to obey an injunction issued by a federal
court within its jurisdiction even if the injunction turns out on review to
have been erroneous, and failure to obey such an injunction is punishable
by contempt. Walker v. City of Birmingham, 388 U, 5. 307, 314 (1967),
Given that the city could have been punished for contemnpt if it had disre-
garded the preiiminary injunction, regardless of whether the injunction on
appeal were found erroneous, it seems unlikely that a defense to a breach
of contract would turn on whether the preliminary injunction is upheld on
appeal as opposed to the city’s obligation to obey the imjunction when
entered.
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offs that would have reduced the number of Negroes in cer-

tain job categories within the Memphis Fire Department.
In granting such relief, the District Court was required to
consider respondents’ Lkei:‘wod of success on the merits, the
balance of irreparable harm to the parties. and whether the

injunction would be in the pubhc interest.  University of

Teras v. Camemisck, 451 U. 8. 390, 392(1951 Doran v, Sa-
lem Inn, Inc., 422 L’ S, 922, 931 (1973).  The question be-
fore a rpuem“g court “is simply whether the izsuance of the

i Y + £ N P St =i i n
’mrﬂ ior 1,; gn: of the applcable standard, constituted an

A9 305 SN

o= ) s =5 o B P bt
Tm: Cour: has chosen to answer a different guestion.  The
-~ - T 3 - s e -} . P B -t ~
Court's opinion does not mention the standard of review for a
. 5

iminary injunction, and does not ap
these cases. - Instead, the Court trea:s the cases as i
) . N

d

invoived a perma?zem w;**nc:zon and addresses the guestion
<1 - ol et - Eg 1 Y + n 3
whether the city’s proposed lavoffs violated the consent de-
cree.” That issue vas never ressived in the Disiricr Court
*The Court's atiempt 10 recharacterize the “r=:.:n.nar injunciion as'a
pe*’“a"e": one i3 whoily unpersuasive. Res ponr‘en s’ reguest for mgm‘c‘

tive reief spew»a_. sought 3 prefiminary injunction, and carefullv laid
put the standards for the issuance of such aninjunction.  App. 20-22. - Pe-
titicners’ response in opposition to the request for injunctive relief was de-
voted entirely 1o expiairung that the standards for a preliminary injunction
had not been met.  Jd., at 25-28.  The Distrier Court's order granung in-
junetive relief was entitied an “Order Granting Preliminary Imjunctien,”
and a later order expanding the injunctive relief 1o include more positions
was entitled an “Order Expanding Preliminary Injunction.”™  App. 1o Pel.
for Cert. in No. 82-229, pp. AT7, A82. The Court of Appeals expressiy
defined the nature of its inguirv by stating:
“We must weigh whether the plaintiffs have shown a posszbﬂ" - of success
on the merits, whether the plaintiff or defendant would suffer irreparabie
harm and whether the public interest warrants the injunction. . .. The
standard of appelate review is whether the district court abused its discre-
tion in granting the preliminary injunction.

“{The Distrier Judge) did not abuse his discretion in granting the prelimi-
nary injunction.” 679 F. 2d 541, 560 (CA6 1982).
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because the city did not press for a final decision on the mer-
its.  The issue, therefore, is not properly before this Court.
After taking jurisdiction over a controversy that no longer
exists, the Court reviews a decision that was never made.
In so doing, the Court does precisely what in Camenisch,
supra, it unanimously concluded was error.  Camenisch in-
volved a suit in which a deaf student obtained a preliminary
injunction reguiring that the University of Texas pay for an
interpreter to assist him in his studies. While appeal of the
- preiminary injunction was pend ng before the Court of Ap-
peals, the student graduated. The Court of Appea*: af-
firmed the District Courf.. In so doin g, the appeliate cow
rc*ec eo Farr:en.:& gg estion that his graduation ren-
se the Di:tr"c' Court had req‘_ire"
Ca’rem hto pos a Hona De;OI‘E nting the preliminary ir
junction, and there remained t he issue whether the Univer-
sity or Camenisch ;hou bear the cost of the interpreter.
This Cour granted certiorari and vacated and remanded the
ase to the D‘S'I.CT. Cou“. The Court explained:

“The Court of Appealscorrecfh' held that the case as a
whole is not moot, since, as that Court noted, it remains
to be decided who shouwld ultimately bear the cost of the
interpreter. However, the issue before the Court of Ap-
peals was not who should pay for the interpreter, butl
rather whether the District Court had abused its discre-
tion in 1ssuing a preliminary imjunciion reqamng the
University to pay for him. ... The two 1ssues are sig-
nifcantly different, since whether the preliminary in-
Junction should have issued depended on the balance of
factors [for granting preliminary injunciions]/, while
whether the University should wltimately bear the cost of

It is hard to imagine a clearer statement that the issue considered by the
Court of Appeals was the propriety of a preliminary injunction. - In any
event, even if the Court of Appeals went beyond the scope of its appropri-
ate review, it would be our duty to correct that error, not to follow it.
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the interpreter depends on a final resolution of the mer-
1ts of Camenisch’s case.

Until [a trial on the merits] has taken place, it zvmud
mapproprate for this Court to intimate any view on t}zf
merits of the lawsuit.,” 451 U. S., at 393, 398 (emphasis
added).

Camenisch makes clear zha* a determ "na:ion of a p
entnlemem to a preliminary’injunction is separate issue
from the determination of the merits of the parti’s un by
"mg legai claim, and that a reviewing court should not confuse
thetwo. Even if the issues presented by the preliminary in-
unction in L..ese cases were not mool, therefore, the oniv
ssue pefore this Court would be the propriety of preliminary
injunctive reliel.”  See, aiso, New York State quuor Au-
thomty v. Bellanca, 45?. T. 5. 714, 716 (1881); Doran v. Sa-

,
d
'!
L

-

stagesof a

ne distinction between the preliminary and £nall
-

5 on
s mere than mere formadsm,.  The iime pressw Tes invoived in
tfor a preliminmary injunclion requ:e COUTTS 10 Maxe OE~EI'"L:}¢-
tions without the aid of Al briefing or factual development. and make all
#uch determinalions necessarily provisional. - Like the proceedings in
Comenisch, those in this ltigation “bear the marks of the hasie charac-

teristic of a request for 2 preiiminary injunction.” 431U, 5., 21 398. The
hearing on the preiiminary injunction was held four davs after the lavefSs
had been announced. With the exception of a single deposition the dayv
before the hearing. there was no discovery. . In opening the hearing, the
tria; judge noted: “One of the probiems with these injunction hearings cen-
ters around the fact that the iawyers don't have the usual time to dev eiop
the issues. and take discovery, and exchange information, and to call on
each other 1o state what they think the issues are . . . I got an idea from
the lawvers—] am not sure that they were finally decided on what route
they were going. . . ." App. 30. It is true that the District Court made a
few of what genercusly could be described as findings and conclusions, but,
s the Court in Camenisch pointed out, “findings of fact and conclusions of
law made by 2 court granting a preliminary injunction are not binding a:
trial on the merits.” 431 U. 5., at 395. Accordingly, there 1= simply no
proper basis on which this Court legitimaieiy can decide the guestion
whether the ¢ity’s proposed layoifs violated the consent decree.
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lem Inn, Inc., 422 U. 8., at 931-932, 934. It is true, of
course, that the District Court and the Court of Appeals had
to make a preliminary evaluation of respondents’ likelihood of
M o

success on the merits, b 1t that evaluation provides no basis
for deciding the merits

“Since Camenisch's likelihood of success on the merits
was one of the factors the District Court and the Court of
Appeals considered in granting Camerisch a preliminary
injunction. it might be suggested that their decisions
were taniamount to decisions on the underlying meriis
and thus that the prelimin ary-injunction issue is not
trulvmoeot. . .. This rpaso ning fails, however, because
i zmorcpe riy eguates 'likelthood of success’ with 'sic-
cess, and 1 arct 1§ mere imporia r), because it ignores th

significant procedural d{fr’ere b tiveen Drﬂbmmam
and permanent injunctions.” 394 (empha-

(“
m

B
After 3gnormg the appropriate standard of review, the
Court then focuses on an issue that is not in these cases. It
pegins i-:s aralysis by stating that the “izsue at the heart of
" is t] rict Court’s power to “entelr] an injunc-

this case™ is the Dist
tion req airing white employees to be laid off.”  Ante, at 8.
That statement, with all respect, is simply incorrect. Onits
face, the preliminary injunctior prohibited the city from con-
ducting layoffs in accordance with its seniority svstem “inso-
far as it will decrease the percentage of black(s] . .. pres-
ently employed” in certain job categorie: App. to Pet. for
Cert. in No. 82-229, p. A80. The preliminary injunction did
not require the city to lay off any white emplovees at all. In
fact, several parties interested in the suit, including the
union, attempted to persuade the city to avoid layoffs en-
tirely by reducing the working hours of all fire department
emplovees. See Brief for Respondents 73.  Thus, although
the District Court order reduced the city’s options in meeting
its fiscal crisis, it did not require the dismissal of white em-
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piovees. The choice of a modified layoff plan remamed that

This factual detzll is important because it makes clear tha
the preliminary injunction did not abrogate the contractual

€ )
rights of white empiovees. If the modified layoff plan pro-
posed by the city to comply with the District Court's order
abmg ed contr ctuaE rights of the union t}"ose rights re
hiz Court recogmzef‘ this principle
V. R. Grace & Co. v. Local U'nion 735,
1983) which prezented a situation remark-
biy similar to the one here. In that case, an emplover

£

s .

nd faced a con::: between a Title
{1 conciliation agreement protecting its female emaiovees
and the seniority r‘igh{s of iI.S maie emplovees. The em-
ployer chose to lay off male emplovees, who fled grievances
and obtained awards for the violation of their contractual
righ:s. In upholding the awards, this Court explained that
the dilemma faced by the empiove‘- did not render the male
empioyees contractual rights unenforceable:

?

'ro
o,

“Given the Company’s desire to reduce its workforce,
it is undeniable that the Company was faced with a "'~
lemma: it could follow the conciliation agreement as man-
dated by the District Court and rizsk Hability under the
collective bargaining agreement, or it could follow the
bargaining agreement and risk both a contempt citation
and Title VII lability. The dilemma, however, was of
the Company’s own making. The Company committed
itself voluntarily to two conflicting contractual obliga-
tions.” Id., at

It is clear, therefore, that the correctness of the District
Court's interpretation of the decree is irrelevant with respect
to the enforceability of the union’s contractual rights; those
rights remained enforceable regardless of whether the city

R
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had an obh’gation not to lay off blacks.? The question in
these cases remains whether the District Court’s authority
pursuant to the consent decree enabled it to enjoin a layoff of
more than a certain number of blacks. The issue is not
whether the Distriet Court could require the city to layoff
whites, or whether the District Court could abrogate contrac-
tuai rights of white firefighters.

111
Assuming, as the Court erronecusly does, that the District
Court entered a permanent injunction, the question on re-

view then would be whether the District Court had authoricy
to enterit. In a::rm"g the District Court, the Court of Ap-
pear suggested at jeast :wo grounds on which respondents
right have prevailed on the merits.

The first of these derives from the contractual characteris-
tics of 2 consent decree. Bef‘au se a consent decree “is to be
construed for enforcement purposes essentially as a con-
tract,” United Siates v. ITT Continental Baking Co., 420
. 8. 223, 235 (1975, respondents had the r ..gn 10 specific
pt:I"OI'de‘Cc of the terms of the decree. If the proposed layv-
offs violated these terms. the District Court could issue an
Injunction requiring complance with them. Alternatively,
the Court of Appeals noted that a court of equity has inherent
power to modify a consent decree in light of changed circum-
stances. 675 F. 2d 341, 360-561 (CA6 1982). Thus, If re-
sponder.ts couid show that changed circumstances justifie
modification of the decree, the District Court would have au-
thority to make such a change.

Respondents based their request for injunctive relief pri-
marily on the first of these grounds, and the Court’s analysis
of this issue is unpersuasive. The District Court’s authority
to enforce the terms and purposes of the consent decree was

l

*Judge Martin's opinion concurring in part and dissenting in part from
the Sixth Circuit’s decision is based on preciseiy this point. See 679 F. 24,
at 569
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expressiy reserved in €17 of the decree itself: “The Court re-
tains jurisdiction of this action for such further orders as may
be necessary or appropriate to effectuate the purposes of this
decree.” App. to Pet. for Cert. in No. 82-229, p. A69. Re-
spondents relied on that provision in seeking the preliminary
injunction. - See Plaintiffs’ Quppxeme‘.. ! Memorandum in
Support of a Preliminary Injunction 1. The decree obligated
the city to provide certain specific re“e‘r to particular individ-
nals, and to pursue & long-term goai to “raise the black r*; e-
sentation in each job classification on the fire depariment to
leveis aoproxzm":mg the black proportion of the cz\‘:nérﬂ labor
force in Sheiby County.” App. to Pet. for Cert. in No.
82-229 p. A4, The decree set more :pec““ goaiz for hir-
ing and promotzon opporturities as well.  To meet these
goals, the decree “require(d] reasonable, good faith efforts on
the part of the City.” Ibid.

In support of their request for a pre‘m'rar} injunction, re-

spondents claimed that the proposed iay would adversely
‘”f*c‘ biacks significantly out of propo rtion to their vepreaem
tation. Supplemental Memorandum in Su upport of a Prelir
nary Injunction, pp. 1-2.  They arg.xed that the proDanﬂ
lavoffs were “designed to thwart gains made by blacks”
under the decree, Id., at 2. Their argument emphasized
that the Mavor had “absolute discretion to choose which job

lassifications” were to be affected by the lavoffs, ibid., and
that the “ranks chosen by the Mayor for demotion are those
where blacks are represented in the greatest number.” Jd.,
at 4. Respondents claimed that such a layoff plan “nolates
the spirit of the 1980 Consent Decree.” Ici., at 3.  Had re-
spondents been able to prove these charges at trial, they may
well have constituted a violation of the city’s obligation of
good faith under the decree. On the basis of these claims,
the limited evidence presented at the hearing prior to the is-
suance of the preliminary injunction, and the District Court’s
familiarity with the city’s past behavior, the Distriet Court
enjoined the city from laying off blacks where the effect

&
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would have been to reduce the percentage of black represen-
tation in certain job categories. By treating the Distriet
Coar: s injunction as a permanent one, however, the Court
irst deprives respondents of the opportunity to substantiate
these ciaims, and then faults them for having failed to do so.
But without determim’ng whether these allegations have any
euoszance. there is s;mplv ne way to determine whether the
proposed lavoff pian violated'the terms of the consent decree.
Even if respon .c‘e*zts couid not have shown that the pro-

posed lavoff plan conflicted with the city’s obligation of good
faith, ¥ 17 of the Decree aiso empov. ered the District Couz*.
enter orders to “effectuate the pur“ose:" of the decr
Thus, if the Distrier Court concluded that the layoffs v&ou‘d
frustrate those purposes, then the decree empowered the
Dis:rict Court to enter an pDropnate order. Once again,
however, on the limited factual record before the Court, it is
u:,.’roper to speculate about whether the lavoils wouid hay
frusirated the gains made under the consent decree saf*

ciently to justify a permanent injunction.

The Court rejects the argument that the injunctive relie
waa a proper exercise of t he power to enforce Lhe purposes o

he decree principally on the ground that the remedy agreed
upon in the consent decree did not specifically mention lay-
offs.  Ante, at 11-12. This treatment of the issue is inade-
quate. The power of the District Court to enter further or-
ders to effectuate the purposes of the decree was a part of the
agreed remedy. The parties negotiated for this, and it is the
obligation of the courts to give it meaning. In an ideal
world, a well-drafted consent decree requiring structural
change might succeed in providing explicit directions for all
future contingencies. But particularly in civil rights litiga-
tion in which implementation of a consent decree often takes
vears, such foresight is unattainable. Accordingly, parties
to a consent decree typically agree to confer upon supervising
courts the authority to ensure that the purposes of a decree
are not frustrated by unforeseen circumstances. The scope

., »s, bty

_':-JM —n-}

i
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of such authority in an individual case depends principally
upon the intent of the parties. Viewed in this light, recourse
to such broad notions as the “purposes” of a decree is not a
rewriting of the parties’ agreement, but rather a part of the
attempt to implement the written terms. The District
Judge in these cases, who presided over the negotiation of
the consent decree, is in a unique position to determine the
nature of the parties’ originaiintent, and he has a distinctive
farniiiarity with the circumstances that shaped the decree and
defined its purposes. Accordingiy, he should be given spe-
cial deference to interpret the general and anyv ambiguous
terms in the decree. It simply is not a sufficient response 10
conciude, as the Court does, that the District Court coulé not
enjoin the proposed layoff plan merely because layoffs were
not specifically merntioned in the consent decree.

In this regard, it is useful to note the limited nature of the
uncti ief ordered by the District Court. The prelimi-
nary injunction did not embody a conclusion that the city
could never conduct layveffs in accordance with its seniority
policv. Rather, the District Court preliminarily enjoined a
particular application of the seniority system as a basis for a
particular set of layoffs. Whether the District Court would
enjoin a future layoff presumably would depend on the fac-
tual circumstances of that situation. Such a future layoff
presumably would affect a different proportion of blacks and
whites; the black represertation in the fire department pre-
sumably would be higher; the layoffs presumably would ne-
gate a smaller portion of the gains made under the decree;
and the judge would have worked with the parties at imple-
menting the decree for a longer period of time. There is no
way of knowing whether the District Court would conclude
that a future lavoff conducted on the basis of seniority would
frustrate the purposes of the decree sufficiently to justify an
injunction.  For this reason, the Court is wrong to attach
such significance to the fact that the consent decree does not
provide for a suspension of the seniority system during all
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layoffs, for that is not what the District Court ordered in
these cases
B

The Court of Appeals also suggested that respondents
could have prevailed on the merits because the 1981 layoffs
may have justified a modification of the consent decree.
This Cour frequently has recognized the inherent “power of
a court of equity to modify an i}'}j’ netion in acdaptation to
c""“"ca conditions though it was entered by consent.”
Z, nited States v. Swift & Co., 286 L .- 106, 114 (1932); ac-
. Pasadena City Board of Ed ucation v. Spangler, 427
. United Skoe Machin-

. “The source of the
power 1o modify is of course the fact that an injunction often

[ 48] Cl,

re System Federation v. "erz’g’z', 36-} L 6~:.?, 17
{1961). The test for ruling o“ a n aintiff’s request ‘or a modi-
fication of a consent decree is “whether the change ser’»e*ﬂ to
e:fec’ iate . . . the basic purpose of the original consent de-
cree.” C'}zr-uszer Corp. v. United States, 316 U. S., at 562.
The Court rejects this ground for affirming the preximinau'}’
injunction, not by examining the purposes of the consent de-
cree and whether the proposed layoffs justified a modification
of the decree, but rather by reference to Title VII. The
Court concludes that the preliminary injunction was im-
proper because it “imposed on the parties as an adjunct of
settlement something that could not have been ordered had
the case gone to trial and the plaintiffs proved that a pattern
or practice of diserimination existed.” Ante, at 16. Thus,
the Court has chosen to evaluate the propriety of the prelimi-
nary injunction by asking what type of relief the District
Court could have awarded had respondents litigated their
Title V1I claim and prevailed on the merits. Although it is
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far from clear whether that is the right guestion,® it is clear
tha: the Court has given the wrong answer.

Had respondents prevailed on their Title VII claims at
rial, the remediez avaiiabie would have been those provided
by §706(g), 42 U. 8. C. "’C!O()ké(g). Under that section. a
court that determines that an emplover has violated Title VII1
may “enjoin the respondent from engaging in such unlawful

employment practice, and order such affirmative action as
may

o
be appropriate, which mavx welude, but is not limited to,
reinstatement or h:rx.‘g of employees, with or withou: back
pay . .., or any other equitable relief as the court deems ap-
propricte” {emprasis added). The scope of the relief that
could have been entered on benzif of re\pomem: had thev
H fore acpem on the nature of relief
s “appropriate” in remedying Title VII violations.
In determining the nature of “appropriate” relief unde
Lo .

&

|

), courts have distinguished between individual reli e

«

and race-conscious class reiie:. %.,.*oug‘ O\‘E“"WO}\.ED by th

=

Court, this distinction is highly relevant here. InaTitle VII
class-action suit of the & type broughz by respondents, an indi-
viduai piainziff iz entitied to an award of individual relief only

4D

'The Court's anaivsis seems 10 be premused on the view that a consent
decree cannot pr vide relief that could not be obtained at trial. In ad-
c*.rEaah.g the Court's anaivsis, [ do not mean to impiy that 1 accept its
premise as correct. In Steelworkers v. Weber, 443 U. 5. 193 (1979}, this
Cour: considered whether an affirmative action pian adopted voluntarily
by an empiover violated Title VII because it discriminated against whit
In hoiding that the plan was lawful; the Court stressed that the volunwi—
ness of the plan informed the nature of its inquiry. Id., at 200; see also id.,
&t 211 {concurring opinicn). Berause a consent decree is an agreement
thar is enforceable in court, it has qualities of both veluntariness and com-
puision. The Court has explained that Congress intended to encourage
voluntary settlement of Title VII suits, Carson v. American Brands. Inc.,
450 U. 8. 79, 88, n. 14 (1981), and cooperative private efforts 1o eliminare
the lingering effects of past discrimination. Weber, 432 U. S., at 201-207.
It is by no means ciear, therefore, that the permissibie scope of rejief avail-
able under a consent decree is the same as could be ordered by a court after
a finding of Lability at trial.
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if he can establish that he was the victim of discrimination.
That reguirement grows out of the general equitable princi-
- whole” reiief: an individual who has suffered no
1 1 entitled 1o an individual award. See Teamsters
v.. United Stares, 431 UL 3. 324, 347-348, 364-371 leTT, If
victimization Is shown, however, an individual is entitled to
whatever retroactive kemorx.\ bac}mav and promotions are
54 ith the statute’s goal ofu ¥ing the victim whoi
Franks v. Bowman 1T ransporzauon Co., 424 T. 5. T-i’.‘,
7
alts, the Courts of Appeals a
race-conscious affrmaniv
TO6<_g).“ See T'm’v‘ers~
-
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®3ee ¢ g.. Boston Chapter. NAACP, Inc. v. Eeecher, 304 F. 2d 1017,
1027-1028 CAI 19735, cert. denied. 421 U Q 810 {1975 Rios v. Enter-
prise Assm C"emm-’ ters Local 638, 301 T. 2d €22, €28 (CAZ 15745
E . E. 0. .C.~. American Tel. & Tel. Co., 5538 F. 2d 1687, 174-177 {CA3
1977, cert. den\ed 438 U, 8. 815 (1978); Chzsholm v. U'nited States Postal
Serice, 663 F. 24 422, 499 (CA4 1381); U'nited States v. City of Aleran-
drig, 614 F. 2d 1338, 1363-1366 (CAS 1980); U'nited Statesv. 1. B. E. W,
Local No. 38, 428 F. 2d 144 (CA6), cert. denied, 400 TU. S. 843 (1970
United States v. City of Chicapo, 863 F. 24 1354 (CAT 1581} (en banc);
Firenghters Institute v. City of St. Louts, 616 F. 23 350, 364 (CAZ 1980).
cert. denied, 452 U. S. 938 (1981); {'nited States v. Iromworkers Local 86,
443 T, 2d 344, 333-334 (CAY), cert. denied, 404 T. 5. 984 (1971} L'nited
States v. Lee Way Motor Frewht, Ine., 625 F. 2d 818, 844 (CAL0 1979,
Thompson v. Sawyer, 219 U. 5. App. D. C. 393. 430, 678 F. 2d 257, 2%
{1982).
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than to its individual members.  The relief may take many
forms, but in c"'ass actions it frequently involves percent-
ages—such as those contained in the 1980 consent decree be-
tween the city and respondents—that require race to be
takern into account wher an emplover hires or promotes em-
pio"ae= The di tmgmb :ing feature of race-conscious relief
s that no indivi xcma member of the disadv antagea class haz a
c‘am toit, and in \m:::l beneficiaries of the relief need not
show that they were themse.ves victims of the diserimination
for whicn the relief was granted.
I

In the instamt case, responde 113’ request for a prelminary
injunction did not ineclude 2 reguest for individual awards of
retroactive senioritv—and, contrary to the impiication of the
Court’s opinion Lhe Dm_z' ¢t Court did not make any such
awards. sirict Coar* order reguired the city
10 conds ;“ 2 race-Conscious manner: specifically,
1 ohibited the city from conduc:-

ase the percentage of black{z]
e city remained wa to lay off
the percentage of biack repre-

out of a consent decree, and a
T *

trial on the rever taken place, it is of course im-
possible for the Court to know the extent and nature of any
past discrimination by the city. For this reason, to the ex-

tent that the scope of appropriate relief wouid depend upon
the facts found at trial, it is impossible to determine whether
the relief provided by the preliminary injunction would have
been appropriate following a trial on the merits. Neverthe-
less, the Court says that the preliminary injunction was inap-
propriate because, it concludes, respondents could not have
obtained similar relief had their cases been litigated instead
of settled by a consent decree.

The Court’s conclusion does not follow logically from its
own analysis. As the Court points out, the consent decree
arose out of a Title VII suit brought by respondents alleging,
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inter alia, that the city had engaged in a pattern and practice
f discrimination against members of the plaintiff class.  Mr.
Stotts, the named plaintiff, claimed that he and the class
members that he represented had been denied promoaon*
soiely beczuse of race, and that because of that discrimina-
tion, he and other members of the class had been denied their
r*gntf‘l rank in the Memphis Fire Depariment. See Com-
p‘ int of Respondernts in No. 82-228, “9 and 10, App. 10.
Had respondents’ case actually proceeded to trial, therefore,
it would have invoived the now familiar two-stage procedur
established in Tenmsters and Franks.  The first stage wo
have been z trizl to determine whether the city had ergag
in uniawful diserimination: if so, the case would proceed
re second stage, aurmg which the individual members of t}
cEa:s w o*"d }*a\e the opportunity to establish that they wer
liscrimanation. Teamsters, 431 U. 8., at 371, 375.
Th Coun itself correctly nmc:tea:‘lfmmvm 1al me“.berso
& plaintiff ciass demonstrate that they have been actual vie-
uims of the discriminatory practice, they may be awarded
compelitive seniority and gﬁ\ en their rightful place on the se-
niority roster.” Ante, at Were respondent: to pre*'azi
at trial on their claims of discrimination, therefore, they
would have been entitled to individual awards of relief, in-
cluding appropriate retroactive seniority. Thus, even treat-
ing the District Court's preliminary injunction as if it granted
individual awards of retroactive seniority to class members,
it 1s relief that respondents might have obtained had they
gone to trial instead of set*ling their claims of discrimination.
Thus, the Court’s conclusion is refuted by its own logic and
by the very cases on which it relies to come to its result.”

‘r' o
M m O 2. D.-

v
»

<
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# The Court's opinion is sufficient!y ambiguous to suggest another inter-
pretation. The Court conciudes that the preliminary injunction was im-
proper because it gave respondents something they could not have ob-
tained had they proved that “a pattern or practice of discrimination
existed.” Ante,at 16. It is possibie, therefore, that the Court is suggest-
ing that the limit on relief available under s consent decree is that which
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For reasons never explained, the Court’s opinion has fo-
cused entirely on what respondents have actually shown, in-
stead of what they might have shown had trial ensued. Itis
improper and urnfair to fault respondents for failing to show
“that any of the blacks protected from lavoff had been a vie-
im of discrimination,” ante, at 18, for the simple reason that
the claims on which such a showing would have been made
never went totrial. The whole poxm of the consent decree in
these cases—and in ’ieed the point of most Title VII consent

s for both parties to avoid the time and expense of
i a:‘.r:g the gquestion n of Hability and identifving the victims
f in the instant consent decree, the city ex-
press;y d med having engaged in any discrimination at ail
Nevertheless, the consent decree In this case provided sev-
era‘z persons with both promotions and backpay. By defini-
I zuch rei f\\e::: 10 pErsons never etermined to be
nation, a'm the Cowrt does not mcncate

1S 10 sugges: hat the original consent decree i
sinvald.  Any wggesuon that a consent de-
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*"a. it mea
these cases wa
cree can provide reli if
ouid drastically reduce, of course, the incentives for enter-
’mg into c0n<en' decrees.  Such a result would be incon-
dous, given the Court's past statements that “Cong"ecs ex-
ressed a strong preference for encouragx g vomn,ar'
ettiement of employment diserimination claims.’ Carson
v. American Brands, Inc., 450 U. 3. 79, 8%, n. 14 (18831); 5
Alexander v. Gardner-Denver Co., 415 U. 8. 36, &4 (19?“
The Court’s reliance on Teamsters is mistaken at a more
general level as well, because Teamsters was concerned with

b

only if a defendant concedes liability

B
“

m'tjrq

couid be awarded if a piaintiff prevalied in “stage I” of a case bur failed to
proceed to “stage II" during which the piaintiff seeks to identify actual vie-
tims of discrimination. But the Court has failed 1o provide any suppor: for
this odd notion. The rationale underiying its opinion seems to be that the
limit of the Distriet Court’s reredial power is that which could have been
ordered following a triai on the aileged discrimination, not just the first
stage of such a trial.
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individual relief, whereas these cases are concerned exclu-
sively with classwide, race-conscious relief.  Teamsters
arose out of two pattern-or-practice suits filed by the Govern-
nent alleging that a union and a“ employer had discriminated
against minorities in hiring truck drivers. Prior to a finding
of Iiabx ', the Government entered intc a consent decree in
partial oludon of t ne suit. . In that decree, the defendants
agres d 0a variety of race-tonscious remedial actions, includ-
a requirement that the company hire “one \eg*o or Span
-5Urn zmed f,enr31~ for every white person” until a certain
percerzage of minority rep*esen'auo'} was achieved. 431

3

e
th

U. 2., 21 330-331. n. 4.- The decree did not settle the claims
of individual c’zass members, however, and allowed the indi-
viduals whom the court found to be victims of discrimination
to seek whatever retroactive senjority was appropriate under
Title VI, Ibid

In Teamsters :teref:re all clazs-wide claime had been set-
] f h ched this Court. . The case concerned

re
blems o fdete.“ ining victims and the nature of

aprropriate individual relief. Teamsters did not consider
the nature of appropriate affirmative class relief that would
have been available had such relief not been provided in the
consent decree between the parties. The issue in the
present cases, as posed by the Court, is just the reverse.
Re espondents have not requested individual awards of senior-
ity, and the prebminary injunction made none. Thus, the
issue in these cases is the appropriate scope of classwide re-
lef—an issue not present in Teamsters when that case came
here. Teamsters therefore has little relevance for these
cases. ‘ '

The Court seeks to buttress its reliance on Teamsters by
stressing on the last sentence of §706(g). That sentence
states that a court cannot order the “hiring, reinstatement,
or promotion of an individual as an employee . . . if such indi-
~vidual . . . was refused employment or advancement or was
suspended or discharged for any reason other than dis-

T

R e it it o



82-206 & B2-229—-DISSENT
26 FIREFIGHTERS . ETOTTS3

erimination” in violation of Title VII. The nature of the
Court’s reliance on that sentence is unclear, however, be-
cause t‘.e Court states merely that the Distriet Court “ig-
nores” the “policy behind §706(g).” Ante, at 19, 16. For
several reasons, however, it appears that the Court relies on
the policy of §706(g) only in making a particularized conclu-
sion concerning the relief granted in these cases, rather than
a coreiu-:or about the general availability of race-conscious

In discussing §7067/g), the Cour: relies on several passages
the legisiative history of the Civil R;ghts Act of 1964 in
which individual ieg’isia;on stated their vies
vould not authorize the imp sition of rem I
race. And whe there are indications tuat many in Congress
} he use of race-conscious remedies, there
swppor:s a narrower interpretation of
hat interpretation, the last sentence of
ituation in which a piaintiff dem-
onstrates t}* an employer has engaged in unlawful dis-
crimination, but the empiover can show that a particular indi-
vidual would not have received the job, promotion or
reinstatement even in the absence of discrimination because
there was also a lawful justification for the action. See Pat-
terson v. Greenwood School District 50, 696 F. 2d 283, 295
(CAL41082), E. E. 0. C.v. American Tel. & Tel. Co., 356 F.
2d 167, 174-177 (CA3 1977), cert. dended, 438 U. 8. 915
(1978); Day v. Mathews, 174 U. S. App. D. C. 231, 233, 530
F. 2d 1083, 1085 (1976); King v. Laborers Int'l U'nion, Local
No. 818, 443 F. 2d 273, 278-279 (CA6 1971). See also
Brodin, The Standard of Causation in the Mired-Motive
Title VII Action: A Social Policy Perspective, 82 Colum. L.
Rev. 292 (1982). The provision, for example, prevents a
court from granting relief where an employment decision is
based in part upon race, but where the applicant is unguali-
fied for the job for nondiscriminatory reasons. In that
sense, the section merely prevents a court from ordering an
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employver to hire someone ungualified for the job, and has
nothing to do with prospective class-wide relief.

Much of the }egis}a'ive history supports this view. What
is now §706(g; had itz origin in §707(e) of H. R. 7152, 88th
Cong.. Ist Sess. (19582;. That original version prevented a
court from granting relief to someone that had been refused
employment, denied promotion, or discharged “for cause.”
The “for cause” provision presumably referred to what
employer must show to establish that a particular individu ai
should not be givern re ief. Tha: langaage was amendec by
replacirg “for cause” with “for anv reason other than diz-
rimination on account of race, color, religion or national ori-

in.” whick was the version of the sentence as passed by th
House. T e author of the original version and the amer.c-
mernt expiained that the amendment’s only purpose was to
specify cause, and to clarify that a court cannot find a viole-
that iz based upon facts othe* than uniawtul
discrimination. 110 Cong. Rec. 2367 (1964) (remarks of Rep.
Celler). There is no indication whatever that the amend-
ment was intended to broaden its prohibition to include all
forms of prospective race-concious relief.

Inany event, § 406-’g‘ was amended by the Equal Employ-
ment Opportunity Act of 1972, 86 Stat. 107. The legislative
history of that amendment strongly supports the view that
Congress endorsed the remedial use of race under Title VI
The amendment added language to the first sentence of
§ 706(g) to make clear the breadth of the remedial authority
of the courts.  As amended, the first sentence authorizes a
court to order “such affirmative action as may be appropri-
ate, which may include, but is not limited to, reinstatement
or hiring of employees, with or without backpay . .. or any
other equitable relief as the court deems appropriaie 742
U. S. C. §2000e-5(g) (emphasized language added in 1972).

In addition, during consideration of the amendment, Con-
gress specifically rejected an attempt to amend Title VII to
prohibit the use of prospective race-conscious employment
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goals to remedy discrimination. Senator Ervin proposed an
amendment to Title VII intended to prohibit government
agencies from requiring employvers to adopt goals or quotas
for the hiring of minorities. 118 Cong. Rec. 1663-1664
(19721,  Senator Javits led the debate against the amend-
ment. Id., at 1664¢-1676.  Significantly, Senator Javits
stressed that the amendment would affect not only the activi-
ties of federal agencies, but aiso the scope of judicial reme-
dies available under Title VII.  He referred repeatedly to
court decisions ordering race-conscious remedies, and asxed
that two such decisions be printed in the Congressional
Record. Id., at 1663-1675.% He stated explicitly his view
that “[wlhat this amencment seeks to dois toundo . . . those
court decisions.” Id., at 1665. The amendment was re-
jected by a 2 to 1 margin. [d., at 1676,

With clear knowledge, therefore, of courts’ use of race-con-
scious remedies to correct patterns of discrimination, the
1672 Congress rejected an attempt to amend Title VII to pro-
nibit such remeaies. In fact, the Conference Committes
stated: “In any area where the new law does not address it-
self, or in any areas where 2 specific contrary intention is not
indicated, it was assumed that the present case law as devel-
oped by the courts would continue to govern the applicability
and construction of Title VII.” 118 Cong. Rec. 7166 (1972).
Relving on this legislative history of the 1972 amendment and
other actions by the Executive and the courts, four members
of this Court, including the author of today’s opinion, stated

2The two cases piaced in the Congressional Record were United Siates
v. [ronworkers Local 86, 443 F. 2d 544 (CAY), cert. denied, 404 U. S. o9&
{1971) (a percentage goal for black participation in apprenticeship program
as part of remedy for Title VII violation), and Contractors Association of
Euastern Pennsylvania v. Secretary of Labor, 442 F. 24-13% (CA3), cert.
denied, 404 1. S. 854 (1971) (upheid lawfulness of a plan requiring contrac-
tors on federally assisted projects to adopt goals for minority employment).
Senator Javits also noted the Justice Department’s practice of seeking con-
sent decrees in Title VI cases containing percentage hiring goals. 118
Cong. Rec. 1673 (1972).
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in University of California Regents v. Bakke, 438 U. S. 263,
353, n. 28: “Executive, judicial, and congressional action sub-
sequent to the passage of Title VII conclusi\‘e‘*y established
that the Titie did not bar the remedial use of race” (opinion of
BrENNAN, WHITE, MARSHALL, and BLACKMUN, JJ.).  As
has been observed, supra, n. 10, moreover, the Courts of
Appeals are urnanimously of the view that race-conscious
remedies are not prohibited by Title VII. Because the
Court’s opinion does not eveh acknowledge this consensus, it
seems clear tha! the Com: conclusion that the DA:T*‘

Court ,groreci the po.;cx "of § ¢06\g) Is a statement that th
race-conscious relief ordered In these cases was broadeA than
necessary, not that race-conscious relief s never appropriate

under Title VIL
v

By dissenting, 1 do not mean giibly to suggest that the Dis-
trict Court's preliminary injunction necessarily was correct.
Because it seems that the affected whites have no contractual
rights that were breached by the city’s modified lavoff plan,
the effect of the preliminary njunctxon was to shift the pain
of the city’s fiscal crisis onto innocent emplovees. This
Court has recognized before the difficulty of reconciling com-
peting claims of innocent employees who themselves are nei-
ther the perpetrators of discrimination nor the victims of it.
“In devising and implementing remedies under Title VII, no
less than in formulating any equitable decres, a court must
draw on the ‘qualities of mercy and practicality {that] have
made equity the instrument for nice adjustment and recon-
ciliation between the public interest and private needs as well
as between competing private claims.”” Teamsters, 431
U. 8., at 375, quoting Hecht Co. v. Bowles, 321 U. 8. 321,
329-330 (1944). 1If the District Court’s preliminary injunc-
tion was proper, it was because it correctly interpreted the
original intent of the parties to the consent decree, and eg-
uitably enforced that intent in what admittedly was a zero-
sum situation. If it was wrong, it was because it improperly
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interpreted the consent decree, or because a less painful way
of reconciling the competing equities was within the court’s
power. In either case, the District Court’s preliminary in-
junction terminated many months ago, and I regret the
Courv’s insizstence upon unnecessarily reviving a past
CONtroversy.
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Background on GEIER v. ALEXANDER
(Tennessee Higher Education Desegregation Case)

Event: On Thursday, August 2, the Department of Justice will argue
before a federal district court in Tennessee that the court should
not adopt a settlement agreement entered into by the other parties
in a higher education desegregation case. The United States is the
only party in the case that has objected to the settlement agreement
and the district court judge has strongly indicated that he will
enter the agreement over our objections. Civil rights groups may
criticize us for this.

I. Facts: A class of black plaintiffs (represented by, among
others, the NAACP Legal Defense Fund), a class of white professors
at Tennessee State University, and the State of Tennessee have
entered into a settlement agreement, or '"consent decree,” to resolve
the latest chapter in drawn-out litigation designed to remedy

prior de jure segregatlon in public colleges and universities in
Tennessee. Tennessee's higher education system has been operating
under a court-ordered desegregation plan for a number of vears.

In recent years, the black plaintiffs have requested further relief
from the court, arguing that the existing desegregation plan has

not resulted in a sufficient degree of integration.

To resolve this slaim, the black plaintiffs and Tennessee
have entered into this consent decree, which thevy will ask the
district court to approve on Thursday. If approved by the court,
Tennessee will be legallv obligated to carry out all the requ1re-
ments of fhe decree. The decree reguires the state to erect racial
"goals'" for faculty hiring and student enrollment, both graduate and
undergraduate, as well as a number of other racial preferences. */
If, as seems likely, the court approves the decree over our objection,
we will consider an appeal. [According to unverified information we
have received, the National Urban League has recently expressed an
interest in the case and the United States' position may be criticized
at their current convention.]

I1. Position of the U.S.: The United States will object to, and
" the court should not approve, the consent decree in its present
form because it regquires the use of admissions, hiring, and other
racial preferences in violation of the Constitution. Some of the
preferences to be established are the same type as those struck
down by the Supreme Court in the famous case of Bakke v. University
of California Regents.

*/ One provision contemplates the development of scholarship
programs limited to members of a certdin race, and another provision
requires the State to provide 75 black college students per yvear
with special tutoring, scholarships, etc., to encourage their
enrollment in professional schools.
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IIT. Relationship to Administration-Philosophy: The Administration
has consistently stressed that the Constitution requires all govern-
mental entities to behave in a "color-blind" manner and not to prefer
any person who is not a victim of racial discrimination over another
on the basis of race. Governments therefore cannot remedy prior
discrimination against one racial group by discriminating against
another through racial quotas. This is the essential lesson of

the Supreme Court's decision in Bakke and other equal protection
cases.

IV. Anticipated criticism and planned Department of Justice
Response -

Criticism: The Reagan Administration is attempting to foil a
comprehensive desegregation plan agreed to by all
the other parties in the case.

Response: The United States will not be a party to --
indeed, will vigorously oppose -- any desegregation
plan which requires a state-government to vioclate
the constitutional rights ¢f innocent students,
regardless of- whether the state has agreed to take
such action. More discrimination is simply mot the
way to end discrimination. We will be happy to make
every effort to work with the state and other parties
to develop an effective desegregation plan that does
not include racial preferences, as we have in other
statewide higher education cases (Louisiana, North

~. Caroclina). : )

V. Talking Points

(&)

The United States fully supports efforts to end
unconstitutional segregation in Tennessee's higher
education system and will work with the parties to
accomplish this goal.

It will not, however, be a party to any plan which
requires quotas and other racial preferences.

The United States will continue to oppose racial
discrimination, no matter what form it takes,



U.S. Department of Justice .

Office of the Deputy Attorney General

Associate Deputy Attorney General Washington, D.C. 20530
MEMORANDUM August 2, 1984
70: Richard A. Hauser

Deputy Counsel to the President

FROM: Roger Clegg?c
Associate Deputy Attorney General

SUBJECT: Geier v. Alexander

Here is some background information I thought might be
useful to you. I talked to John Roberts about this case
vesterday.

- ——



Page 27: The following should be deleted from first, second, and
third lines of this page:

"the restrictions on the remedial authority imposed by secs.
3 and 5 on the power of federal courts to remedy
constitutional wviolations".

cc: ‘John Roberts



Page 19. The second paragraph should be deleted in its entirety.

Page 20, final paragraph.

The sentence "Congress cannot, consistent with Article III,
impose on the courts the duty to exercise an essentially
legislative function without any power to issue relief affecting
individual legal rights or obligations in specific cases" should
be amended to read:

"Congress cannot, consistent with Article III, impose on
the courts the duty to exercise an essentially legislative
function without any power to remedy violations of
individual legal rights”.

The sentence "Without the power to order effective relief...”,
should be amended to read:

"If without power to order 'any remedy at all' ...".

The sentence "The limitation on remedial authority contained in
S. 139 could not, therefore, be supported under Article III if
the limitation deprived the courts of ‘'effective remedial power'
on the facts of a particular case" should be amended to read:

"The limitation on remedial authority contained in S. 139
could not, therefore, be supported under Article III if the
limitation deprived the courts of 'all effective remedial
power'".

The sentence, "Thus, this provision will be upheld by the
Court..." should be replaced with the following:

"the elimination of assignment and transportation remedies,
Plus the specification of what remedies are aailable,
combine to create a situation in which the remedial
authority retained by the inferior federal courts is less
than that which would have been retained under S. 951.
Nonetheless, as with S. 951, "[tlhis limited effect on the
court's remedial power does not convert the judicial power
-~ tohear and decide particular cases and to grant relief --
into the essentially legislative function of deciding cases
without any power to issue relief affecting individual legal
rights or obligations in specific cases". 1Id. at page 1l2.
Accordingly, the restrictions of S. 139 ‘'appear to be firmly
grounded in Congress' Article III sec. 1 power ... to
control the inferior federal court jurisdiction'. Id."
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July 27, 1984

MEMORANDUM TO: Branden Blum
FROM: Mike Horowitz?V]If

SUBJECT: Proposed Department of Justice Report on s. 139,
the Public School Civil Rights Act of 1983

The following minimal changes remain necessary to avoid the
appearance of support for "remedies" (e.g., the assignment of
students by race) which the President has long been on record as
opposing; and to conform the language of the report regarding
Congress's authority to limit the imposition of busing by the
courts to earlier comments by the Attorney General on this issue
(in his letter to Representative Peter Rodino regarding S. 951,
dated May 6, 1982):

Page 7. The sentence, "Moreover, '[i]ln default by the school
authorities of their obligation to proffer acceptable remedies, a
district court has broad power to fashion a remedy that will
assure a unitary school system'"™ in the second full paragraph
should be revised to read:

"Moreover, '[i]ln default by the school authorities of their
obligation to proffer acceptable remedies', a district court
has broad power to fashion a remedy that will assure a such
a system.”

Pages 8 and 9. The paragraph beginning "Race or color may be
considered.;." should be deleted and replaced by the
following paragraph:

Thus, although the Court stated in Swann I that '[a]wareness
of the racial composition of the whole school system is
likely to be a useful starting point in shaping a remedy to
correct past constitutional violations, id. at 25, and
"attendance assignments made deliberately to accomplish the
transfer of Negro students out of formerly segregated Negro
schools and transfer of white students to formerly all-Negro
schools"™ was within the broad remedial powers of a court as
an "interim corrective measure”, id. at 27; the Court
emphasized that "[tlhe constitutional command to deségregate
schools does not mean that every school in a community must
always reflect the racial composition of the school system
as a whole, id. at 24, and that "Absent a constitutional
violation there would be no basis for judicially ordering
assignment of students on a racial basis", id. at 28. The
Court has thereby indicated that the same principle that
justifies judicial discretion to impose transportation
remedies also implies a limitation on that discretion.



THE WHITE HOUSE

WaSHINGTON

August 2, 1984

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTW

SUBJECT: Solicitor General Filing in
Clarksville Baptist Church v. Green

Roger Clegg advised me this afternoon that the Solicitor
General will file today an opposition to certiorari in the
above~referenced Supreme Court case. Clarksville Baptist
Church runs a private school in Mississippi that some allege
to be a segregationist academy. School officials sued the
IRS to compel the Service to maintain the school's
tax-exempt status after the Service threatened to revoke it;
black parents in Mississippi counter-sued the IRS to compel
it to revoke tax-exempt status. The black parents won in
district court and the court of appeals, securing an injunc-
tion confining the manner in which IRS officials could
review the school's eligibility for tax exemption. The
decisions were issued after Bob Jones, which supported the
black parents on the merits, but before ~Regan v. erght
which held that private citizens such as the black parents
had no standing to bring suits of this sort. Clarksville.
filed for certiorari, correctly arguing that the black
parents' suit should be dismissed for want of standing in
light of Regan v. Wright.

The Solicitor General will today file a memorandum opposing
certiorari. The Solicitor's argument is not that Clarksville
is wrong on the standing issue but that the case is not
"certworthy." The injunction entered against the IRS in
response to the black parents' suit is essentially moot,
since after Bob Jones the IRS will review the tax-exempt
guestion as the injunction directs in any event.

The filing may generate objections from Congressman Trent
Lott, who has taken an interest in Clarksville. According
to Assistant Attorney General Glenn Archer, IRS Commissioner
Roscoe Egger assured Lott that the Government would not
prevent Clarksville from having its day in court -- i.e.,
from proving that it in fact does not discriminate. The
Justice Department response to any complaint Lott might
raise is that Clarksville can still have its day in court =--
just not the Supreme Court. Clarksville's exemption has not
yet been taken away, and when it is Clarksville can
challenge the action in district court.



-2 -

There should be little press interest in
on the side of the black parents at this
complains, he should be advised that the
concerns a procedural matter and not the
ville's tax-exempt status.

L

this, since we are
point. If Lott
present petition
merits of Clarks-
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ACTION:




U.S. Department of Justice
Office of the Deputy Attorney General

Associate Deputy Attorney General Washingron, D.C. 20530
MEMORANDUM August 3, 1984
TO: Richard A. Hauser

Deputy Counsel to the President

FROM: Roger Clegggg_

Assoclate Deputy Attorney General

SUBJECT: U.S. v. City of Miami

Here 1s some background information on our latest civil
rights filing. I doubt that this one will get much publicity,
but it might. I talked to John Roberts about this case today.



BACKGROUND ON U,5. v, CITY OF MIAMI

Event: On Monday, August 6, the Department of Justice
will file a brief in the Eleventh Circuit Court of Appeals
which states that a race-conscious ordinance enacted by the
City of Miami does not violate a consent decree we previocusly
entered into with the City. The case does not involve, but
may be erroneously viewed as involving, the legality of "reverse
discrimination” and/or the United States' interpretation of
the recent Supreme Court decision, Memphis Firefighters Union
v. Stotts. The case is not a high-profile matter, but it is
possible that both civil rights groups and groups opposed to
"reverse discrimination" may criticize us for our filing.

I. Facts: 1In 1976, the United States sued the City
of Miami, alleging employment discrimination against blacks,
Latins, and women. The case was resolved by the entry of
a consent decree in 1977, In 1978 the firefighters' union
intervened, and in 1982 the union alleged that the provisions
of the consent decree prohibiting the City from discriminating
on the basis of race or sex in employméent are violated by a
civil service ordinance enacted by the City in 1979. The
ordinance requires the official making promotions in city
departments to consider eight persons eligible for promotion,
of whom three must be blacks, Latins, or women. We success—
fully argued in the district court that fhe ordinance dig
not violate the consent decree and the union appealed to the
Eleventh Circuit Court of Appeals.

IT. Position of the U.S, ©Our brief notes that the
Title VIT and constitutional chellenges to the ordinance were
neitheﬁ addressed nor decided by the trial court, and are
therefége not before the court in this appeal. We argue that
because “the consent decree has been authoritatively interpreted
by the court of appeals in an earlier appeal of this case as
contemplating the use of racial and gender-based preferences
in the actual promotion of employees, it follows that the de-
cree does not prohibit the use of such preferences in certi-
fying a list of promotional candidates. We suggest that the
Supreme Cour¥is Stotts decision calls into guestion the va-
lidity of the provisions of the consent decree previously in-
terpreted to contemplate preferential selection of minorities,
but note that this gquestion must first be raised in and decided
by the trial court. Accordingly, we conclude that the district
court's decision is due to bhe affirmed.
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III. Relationship to Administration Philosophys:
This brief does not directly implicate any Administration
policy. It simply says that the consent decree, entered into
during a prior Administration, does not itself prohibit the
racially preferential certification procedure at issue in
this case. A footnote suggests that the legal validity of
the decree is questionable after the Stotts decision, a
suggestion that is consistent with the Administration view
that a court may not order preferential treatment relief
benefiting nonvictims of discrimination. B definite position
on this guestion, however, can only (and will)}) be taken in
the district court in the first instance.

IV. Anticipated Criticism and Planned Department of
Justice Response:

Criticism: The Administration has "signed off" on
"reverse discrimination."

Response: The Justice Department has not taken a
concrete position on these questions because they are simply
not -before the Court of Appeals. These issues must be decided
by the district court in the future. Any position we take
concerning the legality of the decree or sthe ordinance will
be presented at that time.

Criticism: The Administration has implicitly opposed,
or at least refused to defend, the validity of affirmative
action provisions contained in a consent decree to which the
United States is a party.

sponse: Again, we have taken no position on whether
the decrege is valid because that is simply not an issue in
this case’, As we have previously indicated, we are currently
reviewing all of our decrees to assess whether they are con-
sistent with the Supreme Court's decision in Stotts. Any
decision concerning the continuing legality of the decree at
issue here q%%i he made as part of that overall process.

V. Talking Points:

* This brief takes no position on the legality of

either the consent decree or the City's ordinance
hecause these issues are not properly at issue in
this case.

Any decision on the legalityvof the decree or ordin-
ance will be made in the future and will be addressed
by the district court,



