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NOTI: '*'hart it 111 fll!Ulllie. a fY!la.00& ~t.111 will bot ~ieued. l1lill ill 
btl!lf dollt' Ill ~Ob "'1t.b t!l.ui eaK. at ~ t::unt! U\oe Ol)<fUOD ii Ufl!lllad. 
~ :ryllabua eo,.,,...nut.tt oo pa.n a:I :.h• oplll.l<ni oft.he~ but h.aa bee~ 
~ by tM R4porte of~ for I.be ronve~DOI!! of tbt ~. S­
li 1u.IA!d Sl4.IM •· D«rt1lt l"""""" Co.. Dl C. S. 3%1. :137. 

Sl'PRE:\IE COl~T OF THE L~TIED STATES 

Syllabta 

FIREFIGHTERS LOCAL UNION NO. 1784 1.:. 
STOTIS ET A..L. 

CERTIORARI TO THE L"NITED STATES COt"RT OF APPEALS FOR 
THE SIXTH CIRCLTI' 

No. 82-200. AlyJed ~mber 6, 1983-~ded June 12, 1984• 

Resoondent Sto~..s. a black member of petitioner ~emphis, Tenn., fi."1.! 
~partrnent, filed a ciaM action in Federal District WW't clw-ging t.b.1.t 
the ~paro:nent .and ceruin city officials were en~ in a pan.i!.."'i'.1 or 
pni.ctice of m.a.king h.i:ri .. "lg and promotion decislona on tlie basis of race in 
violation o{, imn aJ.i.a, Title v'1I of the C.ivil Rights Act of 1964. Thia 
f>C'tion wu consolidated with a.a action filed by respondent Jo!'M!S, &!so a 
black member of the Department, who claimed that he had been denied a 
promotion ~ of h.ia ra.ee. There.after, a consent de<::refl wu en-­
U!.r'ed with the rui.ted purpoee of remedying the ~p.a.rtment's hiring a.nd 
promotion practices with respect to bl.la.clca. Subaequently, when the 
city a.nno~ th.l.t project.ed budget deficit.a required a reduction of. ci:ty 
employe-es, the District Court entared az.i order prellinina.rily eajoining 
the ~~lit hm followi:l'lg it.a seniority system in d~ who 
would be laid of! u a l"t!!Wlt of the badpt..llJ'y ~ liti.nce the pro. 
posed layoffs would have a racially ~tory ef!ect and the M!liar­
ity system wu not a bona Me one. A modified layof! plan. aimed at 
protecting bl.a.ek employees sou to comply with the rol.U"t'• order, wu 
then presented and approved, and Iayofti punuant to this pla.n were cm-­
Med out. nu.a resulted in white employee. with more zeniority tlwl 
bl.aclc employees beinr laid of! when the otherwiM appli~le ~ 
ayJt.em •ould have cailed for the layoff of hb\c.k Mnpfoyees with less _.. 
nfority. The Court of Appet.l.s I/fumed, hokling that although the Di.1-­
t:rfot Court vu wrong in holding that the seniority system wu not bona 
Me, it had act.ed properly in modifying the consent det:.:n1e. 

"T~er with No. 82-229, Memphis Fm D~pa:rtmrlfi et al. v. StotU 
tit al., alao on oertion.ri to the same eoun.. 

I 



II FIREFIGHTERS v. STOTTS 

Sylla.bua 

Held: 
l. These cases are not rendered moot by the t'a.ct..s th.at the preliminary 

injunction purport.edly applied only to 1981 Jayo&, th.at al.I white em­
ployees wd of'! a.a a ~ult of the injunction were restored to duty only 
one month after their layot'!, a.nd th.at others who we.re demoted have 
been ol!ered baclt their oid positiona. First, the injunction ii ltill m 
force a.nd unles.s set a.side must be complied with in connection w!t..h any 
futun Layoffs. Second. even if th~ injunction applied only to the 1981 
layoffs, the predicate for it waa the ruling th.at the coT'..s.ent decree mu.n 
be modilied to provide th.at the layoffs were not to reduce the ~n~ 
of bla.c.k. employee, and the lower eooz'tS' rulings that the seniority sys.. 
tem mu.at be dis.regarded for the p~ of a.e.h.ieving the mandated ~ 
suit remain u.ndistw"bed. Aceordingly. the inquiry ii not merely 
whether the injunction is still in effect, but whether the mandated modi-

.. fication of the cons.ent decree continues to have an impact on the parties 
sucli that the ~ l"l?tna.U'l alive. Respondents have f.a.iled to eon~ 
this C-Ourt th.at the modification and the pro tame invalidation of the ae­
I'.iority sysum are of no real conce.rn to the city becall.!<e it will never 
a.grun eont.empl.at.e layo!!s th.at if o.:rried out in ac-corrla..nce with the ~ 
money system would viol.ate the modi.fled dec:I"H. Fin&l.ly, the j\1.di­
ment below will have a continuing el'fect. on ma.nJl.iement of the Fire I)e... 

• p.artment with respect to ma.king whole the white employees who were 
laid otf and thereby lost a month's pay and ~niority, or who Wert! d.e­
mou-d and thereby may have backpay claims. Un.las that judgment ill 
reve.ned, the layot!s and demotions were in aceord.ance with the law. 
~fact th.at oot much money a.nd &enioricy are involved doe# oot deter­
mine~ Pp. 5-9. 

2.. The District Court's 'pnl.im.in.a.ry i:ojunction eMnOt be justiflad 
either a.a a et'fort to enfo~ tl::-e col'l.l.lellt dea-ee or u a n.lid modific:ation 
~f.. Pp. lo-n. 

(a) The injunction does oot merely en!~ the ~ment of the 
~es a.a re5eocted ill the consent decree. The &c0pe of a consent dec:nie 
mun be dUcerned within it.a four eornera. Here, the consent ~ 
ma.kes no mention of layot'!J or demotions nor ii thett any 5U~ of 
an intention to depart from the existi.'ll seniority ayst.em or from the 0... 
partment'a arn.ngement with the union. It t.Mre!ore csnnot be Aid 
that the d~'s expresa te.rma conU!mp!ate-d that 5Uch an injunction 
would be entered. Nor ii the injunction proper u carrying out the 
•Ute-cl~ oft.he de<::rH. The remedy out.lined in the dec:ree did not 
include the daplacement of white employeea with seniority over bla.dm 
and cannot reaaon.ably be eofl6tl"Ued to exceed the bou:nds o{ remedies 
that An: appropriate under TttJe vn ntle vn prot.eeU bona fide ... 
niority systema, and it a inappropriate to deny an innocent employee the 
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benefit.'! of his seniority in order to provide a remedy in a pattern-or­
practice suit such as this. Moreover, since neither the union nor the 
white employees were parties to the suit when the consent decree was 
entered, the entry of such decree cannot be said to indicate a.ny agree­
ment by them to any of its terms. Pp. 11-13. 

(b) The theory that the strong policy favoring voluntary settlement 
of Title V1I actions permit.'! consent decree-s that enc:roa.ch on seniority 
systems does not justify the preliminary injunction a.s a legitimate modi­
fication of the consent decree. Th.at theory has no application when 
there is no "settlement,. with respect to the disputed issue. suc.11 as here 
where the consent decree neither awarded competit::ve seniority to the 
minori::y empioyees nor purported to depart from the existing seniority 
system. Nor can the injunction be so justified on the basis that if the 
a.J.legaoons :fri the complaint had been proved. the District Court could 
have entered an order overriding the seniority proviaions. Th.is ap­
proa.ch ovel"'!!tates a trial court's authority to disregard a seniority !)11-

t.em in fashioning a :remedy after a piainill!ha.s proved that an employer 
has fol.lowed a pattern or practice having a discriminatory effect on bl.a.ck 
employees. Here. there wa.s no finding that any oft.he blacks protected 
from layoff had been a vico.m of di.scrimi.r.ation nor any award of compeo­
ti<;e seniority to wy of them. The Court oz Appeals' holding th.at the 
Di.st:r.ct Court's order modifying the COl".sent decret> wa.s permissibie a.s a 
valid Title VU remedial order ignores not only the r.iling in Tea:msters v. 
T.:nitd. States, 431 L'. S. 324. that a court can awa."'tl competitive seruor­
ity only when the beneficiary oi t..1le award has acrual.Jy been a victim of 
illegal discrimination. but also the policy behind § 700:g) of Title v'1I of 
providing m.a.ke-wtiole relief only to such victims. And there is no ment 
to the a.rg-J.IDent that the Di.st.net Court ordered no more th.an that w!-ijch 
the c:ity could have done by way of adopting an aiE..'"mll.tive-action pro­
gram, since the city took no such action a.nd the modification oi the de­
cree wa.s imposed over its objection. Pp. 13-21. 

67S F. 2d 541, reversed. 

WRITE, J., delivered the opinion oft.he Court, in which Bt'"RGER. C. J., 
and Pov."Eu.., RtBNQL"IST, and O'CONNOR. JJ., joined. O'CONNOR, J., 
filed a concurring opinion. Sn:VENS, J., filed an opinion concu.rri..rig in the 
judgment. BL.ACKMl,"N, J., filed a dissenting opinion. in which BRENNAN 
and MARs1w.l.., JJ., joined. 

---·------- ........ ~-- .... ~ 



NOTICE: Thia opinion ia l'tlbJttt to fonnal ttvls.ion be!o"°' puhl.icllbon m I.be 
~l.u:n.tnarv pn.'l' o! t.~e t:ruu.d St.a~ F.epol"t!J. P..eaoen ~ ~u~ t.o 
oot:.fy the Reporter of ~on.a. Supreme Court oft.he lJ~ St..ues. Wtt.ab­
ingt.on. D. C. 2054.3. of &.'lY typojrllpl'llC11 or othe.r fol'!!W e.r'Ml!"!. m ol"de 
lb.at eorni:ti-011& m.ay be ma.ae Oo!Jo"" t.l:ie prei.unuw'y prun ~ t.o pl"lllA. 

Sl-PRE~lE COl~T OF THE L~TIED STATES 

Noa. 82-206 AND 82-229 

FIREFIGHTERS LOCAL UNION NO. 1784. 

82-206 

82-~ 

PETITIONER 
v. 

CARL W. STOTTS ET A.L. 

)fE~fPHIS FIRE DEPAR~l'fE!'·rr ET A.L., 
PETITIONERS 

v. 
Cfl._RL W. STOTTS, ETC., ET AL. 

• ON W1UTS OF CERTIORARI TO THE l.'1'-iTIED STATES COL'"RT OF 
APPEALS FOR THE SIXTB CIRGLTI 

[June 12, 1984] 

Jt.:STICE WHITE delivered the opinion of Ll-ie Court. 
Petitioners cJ1allenge the Court of Appeals' approval of an 

order enjoining the City of Memphis from following its se­
niority system in determining who must be laid off as a result 
of a budgetary sho:rtf.alL Respondents contend that the in­
junction was necessary to effectuate the terms of a Title VII 
consent decree in which the City agreed to undertake certain 
obligations in order to remedy past hiring and promotional 
practices. Because we conclude that the order cannot be 
justified, either as an effort to enforce the consent decree or 
as a valid modification, we reverse. 

I 
In 197i respondent Carl Stotts, a black holding the position 

of fire-fighting captain in the Memphis, Tennessee, Fire De­
partment, filed a class action complaint in the United States 
District Court for the Western District of Tennessee. The 
complaint charged that the Memphis Fire Department and 
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other city officials were engaged in a pattern or practice of 
ma.king hiring and promotion decisions on the basis of race in 
violation of Title VII of the Civil Rights Act of 1964, 42 
U. S. C. §2000e et seq., as well as 42 U. S. C. §§ 1981 and 
1983. The District Court certified the case as a class action 
and consolidated it with an individual action subsequently 
filed by respondent Fred Jones, a black fire-fighting private 
in the Department, who claimed that he had been denied a 
promotion because of }1.i.s z:ace. Discovery proceeded, settle­
ment negotiations ensued, and in due course, a consent de­
cree was approved and entered by the District Court on April 
25, 19'-~. . 

The stated purpose of the decree was to remedy the h.ir.ng 
and promotion practices "of the Department with respect to 
blacks."' 679 F. 2d 541, 575-576 (CA6 1982) (Appendix). 
Accordi.'1gly, the City agreed to promote 13 named individ­
uals and to provide backpay to 81 employees of the Fi.re De­
partment. It also adopted the long-term goal of L"lcreasing 
the proportion of rrJ..nority representation in each job classi5-
cation in the Fire Department to approximately the propor­
tion of blacks in the labor force in Shelby County, Tennessee. 

· However, the City did not, by agreeing to the decree, admit 
"'any violations of law, rule or regulation with respect to the 
allegations" in the complaint. Id., at 574. The plaintiffs 
waived any further relief save to enforce the decree, ibid., 
and the District Court retained jurisdiction "for such further 
orders as may be necessary or appropriate to eff ectu.ate the 
purposes of this decree."' Id., at 578. 

The long-term hiring goal outlined in the decree paralleled 
the provisions of a 197 4 consent d~. which settled a case 
brought against the City by the United States and which ap­
plied citywide. Like the 1974 decree, the 1980 decree also 
established an interim hiring goal of filling on an annual bas.is 
50 percent of the job vac.ancies in the Department with qua.li .. 
tied black applicants. The 1980 decree contained an addi-
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tional goal 'n'ith respect to promotions: the Department was 
to attempt to ensure that 20 percent of the promotions in 
ea.ch job cl.a.ssi.fication be given to blacks. Neither decree 
contained provisions for layoffs or reductions in rank, and 
neither awarded any competitive seniority. The 1974 decree 
did require that for purposes of promotion, transfer, and as­
signment, seniority was to· be computed '"as the total senior­
ity of that person with the City." Id., at 572. 

In eariy May, 1981, the City announced that projected 
budget deficits required a reduction of non-essential person­
nel throughout the City Government. Layoffs were to be 
based on the 4a.st hired, first fired,.. rule under which city­
wide seniority, determined by ea.ch employee's length of con­
tinuous seniee from the latest date of pen:nanent employ­
ment, was the basis for deciding who would be laid off. I! a 
senior employee's position were abolished or eliminated, the 
employee could "bump down" to a lower ranking position 
rather than be laid off. As the Court of Appeals later noted, 
this layoff policy was adopted pursuant to the seniority sys­
tem "mentioned in the 197 4 decree and . . . incorporated in 
the City's memorandum with t.be Union." 679 F. 2d, at 549. 

On May 4, at respondents' request, the District Court en­
tered a temporary restraining order forbidding the layoff of 
any black employee. The Union, which previously had not 
been a party to either of these cases, was per!I"Jtted to inter­
vene. At the prelimir..a.ry injunction hearing, it appeared 
that 55 then-filled positions in the Department were to be 
eliminated and that 39 of these positions were filled with em­
ployees having "bumping" rights. It was estimated that 40 
least-senior employees in the fire-fighting bureau of the De­
partment 1 would be laid off and that of these 25 were white 
and 15 black. It al.so appeared that 56 percent of the em-

1 The Memphis Fft Department is divided into several bureaua, includ­
ing fire-fighting, alarm ol'Iice, administration. apparatus, mainu.ma.nce, and 
dre prevention. Of the position& covered by the origi.nal injunction, all but 
one were in t.1'1e fire-fighting buruu. 
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ployees hired in the Department since 197 4 had been black 
and that the percentage of black employees had increased 
from approximately 3 or 4 percent in 1974 to llVz percent in 
1980. 

On May 18, the District Court entered an order granting 
an injunction. The Court found that the consent decree "did 
not contemplate the method to be used for reduction in rank 
or lay-off," and that the layoff policy was in accordance with 
th.e City's seniority system·and was not adopted with any in­
tent to discriminate. Nonetheless, concluding that the pro-­
posed layoffs would have a racially discrimi.natory effect and 
that the seniority system was not a bona fide one, the District 
Court ordered tr.at the City "not apply the seniority policy 
insofar as it will decrease the percentage of black lieutenants, 
drivers, inspectors and privates that a.re presently em­
ployed .... " On June 23, the District Court broadened its 
order to include three additional classifications. A modified 
layoff plan, aimed at protecting black employees in t..~e seven 
classificatior1s so as to comply with the court's order, was pre­
sented and approved. Layoffs pu..-..guant to the modified plan 
were then carried out. In certain instances, to comply with 

• the injunction, non-ni.inority employees with more seniority 
than minority employees were la.id off or demoted in Mink. t 

On appeal, the Court of Appeals for the Sixth Circuit af­
firmed despite its conclusion that the District Court was 
wrong in hoiding that the City's seniority system was not 
bona fide. 679 F. 2d, at 551, n. 6. Characterizing the prin­
cipal i.sssue as "'whether the district court erred in modifying 
the 1980 Decree to prevent n1inority employment from being 
affected disproportionately by unanticipated layoffs," id., at 
551, the Court of Appeals concluded that the District Court 

1 The City ultimately wd of! 24 privates, three of whom were black. 
Had the ~niority system been followed, six bl.ack.s would ha•·e been among 
the 24 privttes wd off. Thus, three white employtts were laid o'f! u a 
direct result of the District Court'• order. The number of whites demoted 
u a nsult of the order is not clear from the reeord before WJ. 
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had acted properly. After determining that the decree was 
properly approved in the first instance, the court held that 
the modification was permissible under general contract prin­
ciples be<:ause the City "contracted" to provide "a substantial 
increase in the number of minorities in supervisory positions" 
and the layoffs would breach that contract. Id., at 561. .Al­
ternatively, the court held that the District Court was au­
thorized to modify the decree because new and unforeseen 
circumstances had created a hardship for one of the parties to 
the decree. Id., at 562--563. Finally, articulating three 
alternative rationales, the court rej~ted petitioners' argu­
ment that the modification was improper because it confiicte<l 
with the City's seniority system, which was immunized from 
Title V1I attack under § 703(h) of that Act, 42 U. S. C. 
§ 2000e-2(h). 

The City and the Union filed separate petitions for Cfil"­

tiorari. The two petitions were granted, -- U. S. -
(1983), and the cases were consolidated for oral argument. 

II 

We deal first with the ela.in1 t.liat these cases a.re moot. 
Respondents submit that the injunction entered in this case 
was a preliminary injunction dealing only with the 1981 lay­
offs, that all wbte employees la.id off as a result of the injunc­
tion were restored to duty only one month after their layoff, 
and that those who were demoted have now been offered 
back their old positions. Assertedly, the injunction no 
longer has force or effect, and the cases are therefore moot. 
For several reasons, we find the submission tmtenable. 

First, the injunction on its face ordered "that the defend­
ants not apply the seniority policy proposed insofar as it will 
decrease the percentage of black" employees in specified 
classifications in the Department. The seniority policy was 
the policy adopted by the City and contained in the collective 
bargaining contract with the Union_ The injunction was af­
firmed by the Court of Appeals and has never been vacated. 
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It would appear from its terms th.at the injunction is still in 
force and that unless set a.side must be complied with in con­
nection with any future layoffs. 

Second, even if the injunction itself applied orJy to the 1981 
layoffs, the predicate for the so-called preliminary injunction 
was the ruling that the consent decree must be construed to 
mean and, in any event, must be modified to provide that lay­
offs were not to reduce the J)ercentage of blacks employed in 
the fire department. Furthermore, both the District Court 
and the Court of Appeals, for di.ff erent reasons, held that the 
seniority provisions of the City's collective bargaining con­
tract must be disregarded for the purpose of achieving the 
rna.ndated :result. These ru.lings remain undisturbed, and we 
see no indication that :respondents concede in urging 
mootness that these :rulings were in error and should be 
reversed. To the contrary, they continue to def end them. 
U:rJess overturned, these rulings would require the City to 
obey the modified consent decree and to disregard its senior­
ity agreement in ma.king future layoffs. 

Accordingly, the inquiry i5 not merely whether the injunc­
tion is still in effect, but whether the mandated modification 
of the consent decree continues to have an impact on the the 
parties such that the case remains alive. a We are quite un­
convinced-and it is the respondents' burden to convince us, 
County of Los An.geles v. Davis, 440 U. S. 625, 631 (1!179)­
that the modification of the decree and the pro ta:n:t-0 invalida­
tion of the seniority system is of no real concern to the City 
beeau.se it will never again contemplate layoffs that if carried 
out in accordance with the seniority system would violate the 

'The Court of Appeals, reeognizi.ng that the District Court had done 
more than temporarily preclude the City from applying its seniority sys­
tem, .stated that the "prineipai issue" before it was "'whether the district 
court e?TI?'d in modifying the 1980 Decree to prevent. minority employment 
from being a.l!ected disproportionately by unanticipated layotra." 679 
F. 2d, at 551. 
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modified decree.' For this reason alone, the case is not 
moot. 

Third, the judgment below will have a continuing effect on 
the City's management of the Department in still another 
way. Although the City has restored or offered to restore 
to their former positions all white employees who were laid 
off or demoted, those employees have not been m.acle whole: 
those who were laid off have Jost a month's pay, as well as 
seniority that has not been restored; and those employees 

·who "bumped down" and accepted lesser positions will also 
have back-pay claims if their demotions were unjustified. 

•Of coune if layoff! be-come necessary, both the City a.nd respondents 
will be affecr.ed by the mociiiied decre-e, the City because it w'..ll be unable to 

.. appiy its seniority system. respondents because they will be given great.el" 
protection than they would otherwise receive under that system. More-. 
over, the Clty will be immediately affec"..ed by the modification even though 
no layoff i3 cunimtly pending. Uthe lower courts' ruling ii! left intact, the 
Cty will no longer be able to promise current or fut'u...-e employees tl-.at lay­
offs will be conducted !-Oie!y on the basl.5 of seniority. .~.gainst its will. t.!:ie 
City has been deprived of the power to offer its employees one of the bene-

•fas th.at make employment 'With the City attractive to many worker.l. Se.. 
nior:icy ha.s tnd.itionally been. and continues to be, a matter of great con­
cern to American workers. "'GnJOre than any other provision of the 
collective [bargaining} ~ment .•. seniority affect.a the t!'C'Onomic lM!Cl.1-

:rity of the individua.i empioy~ covered by its temu\." Fra:n)u v. Bawm.a:n 
Tro:~ Co., 4.24 U.S. 747, 766 (1976) (quoting Aaron. Refiect:lon.s 
on the Legal Nature and Eniorreability of Seniority Right.a. 75 Harv. L. 
Rev. 1532. 1535 (1962)). It is not idle speculation to suppose that t.."le City 
will be n-quired to offer greater monetary compensation or fringe benefits 
in order to attract and retain t.Jie same caliber and number of workers a.a it 
could without offeri."lg such beneiits were it completely free to implement 
its seniority system. The extent to which the City's empioyment en'orts 
will be iw:med by the lo&a of tili!I "ba.rpining chip" may be difficuit to 
mea.sun, but in view of the importance that America..11 worken have tra.di­
tionally pl.aced on such benefits. the harm C'3.MOt be uid to be in5ignificant. 
Cer'...ainly, an employer's bargaining position is as subst.antiB.lly affected by 
a d~ precluding it from offering its employees the benefits of a senior­
ity system u it ia by a state statute that pro~'ides eeonomic benefits to 
striking employees. Super Tirt Enginuring Co. v. McCoricu, 416 U. S. 
115, 122-125 (1974). 
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Unless the judgment of the Court of Appeals is reversed, 
however, the layoffs and demotions were in accordance with 
the law, and it would be quite unreasonable to expect the 
City to pay out money to which the employees had no legal 
right. Nor would it feel free to respond to the seniority 
claims of the three white employees who, as the City points 
out, lost competitive seniority in relation to all other individ­
uals who were not laid off, including those minority employ­
ees who would have been laid off but for the injunction. 5 On 
the other hand, if the Court of Appeals' judgment is re­
versed, the City would be free to take a wholly different posi­
tion with respect to bac.kpay and seniority. 

t'ndoubtedly, not much money and seniority are involved, 
but the amount of money and seniority at stake does not de­
termine mootness. As long as the parties have a concrete 
interest in the outcome of the litigation, the case is not moot 
notwithstanding the size of the dispute. Powell v. McC0'1"­
mcu:k, 395 U.S. 486, 496-498 (1969). Moreover, a month's 
pay is not a negligfble item for those affected by the injunc­
tion, and the loss of a month's competitive seniority may later 
determine who gets a promotion, who is entitled to bid for 
L-ansiers or who is first laid off if there is another reduction 
in force. These are matters of substance, it seems to us, and 
enough so to foreclose any claim of mootness. Cf. Franks v. 
Bau:man Tronsporta:tion Co., 424 U. S. 727, 756 (1976); Pow­
ell v. McCcn-mack, supra, at 496-498; Bond v. Floyd, 385 
u. s. 116, 128, n. 4 (1900). 

In short, respondents sueces&'iilly attacked the City's ini­
tial layoff plan and seeured a judgment modifying the consent 

•Since the District Court's order preclud~ the City from reducing the 
pe.rcent.age of hl.£ck employees holding particular jobs in the event of a lay­
off or reduction in ?'1!'l..k a.nd since competitive seniority is the ha.sis for 
det&mining who will be I.aid off or bumped down, there i5 some question 
whether. in light of the judgment below, the City rould leg'lllly restore to 
the la.id-off employees the competitive seniority they had before the layotr.a 
w-ithout violating the order. 
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decree, ordering the City to disregard its seniority policy, 
and enjoining any layoffs that would reduce the p€rcentage of 
blacks in the Department. Respondents continue to def end 
those rulings, which, as we have said, may determine the 
Cit)""s disposition of back pay claims and claims for restora­
tion of comp€titive seniority that will affect respondents 
them.selves. It is thus unrealistic to claim that there is no 
longer a dispute between the City and respondents with re­
spect to the scope of the consent decree. Respondents can­
not invoke the jurisdiction of a federal court to obtain a favor­
able modilication of a consent decree and then insulate that 
ruling from appellate :re"iew by claiming that they are no 
longer interested in the matter, particularly when the modifi­
cation continues to have adverse effects on the other parties 
to the action.• 

III 
The issue at the heart of this case is whether the District 

Court exceeded its powers in entering an injunction requir­
ing white employees to be laid off, when Ll-ie otherv.ise appli­
cable seniority system 1 would have called for the layoff of 

•The present c:sse is disringui.sh.able from Uiiivernty of Texf.U v. Cam­
en:iach, 451 U. S. 300 (1981). on which the dissent relies in th.at the defend­
ant in Camenisch was not a pa.rt)' to a dec:?"e1!! that had been modined by the 
lower rou.rt. When the injunction i."l th.at ease expired. the defendant was 
in all respects restored to its pre.injunction status. Here. the City is faced 
with a modined consent dec:t"lM! th.at prevent! it from applying its senionty 
symm in the manner th.at it chooses. 

' Respondent.! contt>nd that the memorandum of understanding between 
the Union and the City is unenforceable under st.au law, citing FuJ.en:wi.dc 
v. Firefighters Auociation Local Union 1784, 649 S. W. 2d 268 (Tenn. 
1982). However, the validity of that memorandum under state law is u.n.. 
import.ant for purposes of the issues presented in th.is cue. First, the 
Court of Appeal! l!.58umed that the memorandum was valid in reaching its 
decision. 679 F. 2d, at 564, n. 20. Since we are re-.;ewing that decision, 
we a.re frtt to a&'!ume the same. Moreover, even if the memorandum is 
unenforceable. the City's seniority synem is !till in p~. The City 
laterally adopted the ~niuricy system citywide in 1973. That policy wu 
inrorporated into the memoni.ndum of understanding with the Firefighters 
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black employees \\'lth less seniority.• We a.re convinced th.at 
the Court of Appeals erred in resolving this issue and in af­
firming the District Court. 

A 
The Court of Appeals first held that the injunction did no 

more than enforce the tenns of the agreed-upon consent de­
cree. This specific-performance approach rests on the no­
tion that because the City was under a general obligation to 
use its best e:ff orts to increase the proportion of blacks on the 
force, it breac..l-i.ed the decree by attempting to effectuate a 
layoff policy reducing the percentage of biack employees in 
foe Department even though such a policy was rnandated by 
the seniority system adopted by the City and the Union. A 
variation of this argument is th.at since the dec.."""ee permitted 
the District Court to enter any later orders that "may be nec­
essary or appropriate to effectuate the purposes of this de­
C..""ee." 6i9 F. 2d, at 578 (Appendix), the City had agreed in 
advance to an injunction against layoffs that would reduce 

'Cr.ion in 1975, but its citywide et!ect, including its application to the Fire 
Depar::ment, rontinues irrespective of the status. of the memorandum. 

'The dissent's contention that the only issue before us is whet.her the 
Di.strict Court S-O misapplied the !tandards for issuing a preliminary injunc­
tion th.at it abused its disc:retion, -post, at 9-10, overlooks what the Distnc: 
Court did in this case. The Di.strict Court did not purport to apply the 
standard.l! for determining whether to issue a p:refunin.a.ry injunction. It 
did not even mention them. bi.stead, having found that the consent decree 
did "'not rontempi.ate what method would be used for a reduction in nnk or 
Layoff." the court con.side.red "whether or not ... it should exercise it:s au­
thority to modify the consent decree . • • ... Petition for Certiorari, at 
A73. A.Ii noted above, the Court of Appeals correctly rerognized th.at 
more wu at stake than a mere prel.imina.ry injunction. stating th.at the 
"principal issue" wu "whether the district court erred in modifying the 
198-0 ~ to prevent minority employment from being affected dispro­
portionat.ely by unanticipated !Ayof!s." 6i9 F. 2d, at 551. By deciding 
whether the District Court erred in interpreting or modifying the COD!ent 
dec:ree 50 a.a to preclude the City from applying its seniority system, we do 
not, u the dissent shrills, attempt to answer a quesoon never fiM:ed by the 
low er courtJ.11. 
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the proportion of black employees. We are convinced, how­
ever, that both of these are improvident constructions of the 
consent decree. 

It is to be recalled that the "scope of a consent decree must 
be discerned within its four corners, and not by reference to 
what might satisfy the purposes of one of the parties to it" 
or by what "might have been written had the plaintiff estab-­
lished his factual claims and legal d1eories fr1 litigation." 
United States v. Armour & Co., 402 U. S. 673, 681-682 

· (19il). Here, as the District Court recognized, there is no 
mention of layoffs or demotfor,s within the four corners of the 
deeree; nor is there any suggestion of an intention to depart 
from the existing seniority system or from the City s ar­
rangements with the Union. We cannot believe that the 

A parties to the decree thought that the City would simply dis­
regard its arrangements with the Union and the seniority 
system it was ilien following. Had there been any intention 
to depart from the seniority plan in the event of layoffs or de­
motions, it is much more reasor1able to believe that iliere 
would have been an e..xpress provision to that effect. This is 

• particul.a:rly true si."lce the decree stated that it was not "'in­
tended to conflict with any provisions" of the 1974 decree. 679 
F. 2d, at 574 (Appendix), and since the latter decree ex­
pressly anticipated that the City would :reeognize seniority, 
id., at 572. It is thus not surprising that when the City 
anticipated layoffs and demotions, it in t.i"le first instance 
fa.ithJu.lly followed its preexisting seniority system, plainly 
having no thought that it had already agreed to depart from 
it. It therefore cannot be said that the express terms of 
the decree contemplated th.at such an iajunction would be 
entered. 

The argument dlat the injunction was proper because it 
carried out the purposes of ilie deeree is equally unconvinc­
ing. The decree announced that its purpose was "to remedy 
past hi.ring and promotion practices" of the Department, id., 
at 575-576, and to settle the dispute as to the "appropriate 
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and valid procedures for hiring and promotion," id., at 57 4. 
The decree went on to provide the agreed-upon remedy, but 
as we have indicated, that remedy did not include the dis­
p1acement of white employees with seniority over blacks. 
Furthermore, it is reasonable to believe that the "remedy", 
which it was the purpose of the decree to provide, would not 
exceed the bounds of the remedies that are appropriate 
under Title VII, at least aqsent some express provision to 
that eff eet. As our cases 'have made clear, however, and as 
will be reemphasized below, Title VII p:roteets bona fide se­
niority systems. and it is u1.appropriate to deny an innocent 
employee the benefits of his seniority in order to provide a . 
remedy in a pattern or practice suit such as this. We thus 
have no doubt that the City considered its system to be valid 

• and th.at it had no intention of departing from it when it 
agreed to the 1980 dec..."'ee. 

Finally, it must be remembered that neither the Union nor 
the non-minority employees were parties to the suit when the 
1980 decree was entered. Hence tJ1e ent.ry of that decree 
cannot be said to i...-1dicate any agreement by them to any of 

• its tenr..s. Absent the presence of the Union or the non-mi­
nority employees and an opportunity for them to ag?"ee or dis­
agree with any provisions of the decree that might encroach 
on their rights, it seems highly unlikely th.at the City would 
purport to bargain away non-minority rights under the then­
ex:isting seniority system. We therefore conclude th.at the 
injunction does not merely enforce the agreement of the par­
ties as :reflected in the consent decree. If the injunction is to 
stand, it must be justified on some other basis. 

B 
The Court of Appeals held that even if the injunction is not 

viewed as compelling compliance with the terms of the de­
cree, it was still properly entered beeause the Di.strict 
Court had inherent authority to modify the decree when an 
economic crisis unexpectedly required layoffs which, if car-
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ried out as the City proposed, would undermine the affirma­
tive action outlined in the decree and impose an undue hard­
ship on respondents. This was true, the court held, even 
though the modification conflicted 'With a bona fide seniority 
system adopted by the City. The Court of Appeals erred in 
reachinR 7.his conclusion.' 

Sectio:' 703(h) of Title VU provides that it is not an unlaw­
ful employment practice to apply different standards of com­
peP..sation, or different terms, conditions. or privileges of em­
ployment pursuant to a bona nde seniority system, provided 
that such d.i.ff erences a.re not the result of an intention to dis-

•The dissent ~ to suggest, -post, at 19-20, and n. 9, and Jt.'STIC!: 
Sn:VE..'l'S exp.ressly states. -post, u 2, that Title V1! is irrelevant in deter­
mining whether the Distr:ct Cour. acted properly in modi.')ing the consent 
decree. However, this was Title V1I litigation. and in a.ffi...'1l'Uilg modi.fica­
tons of the decree, the Court of Appeals relied extensively on what it con­
~idere<l to be it.a authorn:y under Title V1I. That is the posture in whic.'1 
the case comes to wi. Fu.r..hermore, the District Court's authority to im­
pose a modification of a dec:ree is not wholly dependent on the decree. 
"'[TJhe Ir.strict's Court's .authority to adopt a consent d~ comes oniy 
from the statute which the dec::-ee is intended to enforce," not .frnm the par­
ties' consent to t..'ie decree. Sytrtem Federa:ti.on No. 91 v. Wright, 364 
U. S. 642. 651 (1961). In neognition of this pnnciple, this Court in Wright 
held that when a ch.ange in the law brought the terms of a decree into eon­
filc:. with the sta.tute pursuant to which the decree was entered, the decree 
should be modiiled over the objecuona of one of the parties bound by the 
decree. By the sa.me token, and for the same reason, a district court c:an­
not enter a disputed modffication of a ronsent decree in Title YU litiganon 
if the resulting order is inronsi.stent with that statute. 

Thus, Title V1! necess.arily acted as a limit on the District Court's au­
thority to modify the decree ovu the objections of the City; the issue can­
not be resolved S-Oiely by reference to the terms of the d~ and notions 
of equity. Since, u we note at-, infra, Title V1I precludes a district 
court from displacing a non-minority employee with seniority under the 
contractually established seniority system absent either a finding that the 
seniority system was adopted with ~tory intent or a deterrnila· 
tion that such a remedy was necessary to make whole a proven victim of 
disc:rimin.ation. the District Court was precluded from granting such relief 
over the City's objection in this cue. 
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criminate because of race. 10 It is clear that the City had a 
seniority system, that its proposed layoff plan conformed to 
that system, and that in making the settlement the City had 
not agreed to award competitive seniority to any minority 
employee whom the City proposed to lay off. The District 
Court held that the City could not follow its seniority system 
in making its proposed layoffs because its proposal was dis­
criminatory in effect and hent~e not a bona fide plan. Section 
i03(h), however, permits the routine application of a senior­
ity system absent proof of an intention to discriminate. 
Teamsters v. United States, 431 U. S. 324, 352 (1977). 
Here, the District Court it.self folL"ld that the layoff proposal 
was not adopted with the purpose or intent to disc....-i.."'11.inate on 
the basis of race. Nor had the City in agreeing to the decree 
admitted in any way that it had engaged in intentional dis­
crirnination. The Court of Appeals was therefore correct in 
disagreei.11g with the District Court's holding that the layoff 
pian was not a hona fide application of the seniority system. 
and it would appear that the City could not be faulted for fol-

' lowing the seniority plan expressed in its agreement with the 
Union. The Court of Appeals nevertheless heid that the in­
junction was proper even though it conflicted with the senior­
ity system. This was error. 

To support its position, the Court of Appeals first proposed 
a "settlement" theory, i. e., that the strong policy favoring 
voluntary settlement of Title VlI actions pennitted consent 
decrees that encroached on seniority systems. But at this 
stage in its opinion, the Court of Appeals was supporting the 
proposition that even if the injunction was not merely enforc­
ing the agreed-upon terms of the decree, the District Court 

'"Section 703 (h) provides that "it shall not be an unlawful employment 
practice for an employer to apply different standards of compel".sation, or 
different t.erms, cond.ition1. or privileges of employment pursuant to a bona 
fide seniority or merit system ... provided that such dif!erences are not 
the retruit of an intention to d.iacri.minate because of~. color, religion. 
sex. or national origin. ... " 42 U. S. C. § 2000e-2(b). 
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ha.cl the authority to modify the decree over the objection of 
one of the par-Jes. The settlement theory, whatever its 
merits might otherwise be, has no application when there is 
no "settlement" with respect to the disputed issue. Here, 
the agreed-upon decree neither awarded competitive senior­
ity to the minority employees nor purported in any way to 
depart from the seniority system. 

A second ground advanced by the Court of Appeals in sup­
port of the conclusion that the injunction could be entered 
nohV'ithstanding its conflict with the seniority system was the 
assertJon that "[i]t would be incongruous to hold that tJ1e 
use of the preferred means of resolving an employment dis­
cri.'11.ination action decreases the power of a court to order :re­
lief which vindicates the policies embodied within Title VJ], 
and 42 U. S. C. §§ 1981 and 1983." 679 F. 2d, at 566. The 
court concluded that if the allegations in the complaint had 
been proved, the District Court could have entered an order 
overriding the seniority prov-isions. Therefore, the court 
reasoned, '"[t]he trial court had the authority to override the 

• Firefighters l'nion seniority provisions to effec:ua.te the pUl'­
pose of the 1980 Decree." 679 F. 2d, at 566. 

The difficulty with this approach is that it overstates the 
authority of the trial court to disregard a seniority system in 
fashioning a remedy after a plaintiff ha.s successfully proved 
t.l1at an employer has followed a pattern or practice having 
a discriminatory effect on black applicants or employees. Ii 
i.'1dividual members of a plaintiff class demonstrate that 
they have been actual victims of the discriminatory practice, 
they may be awarded competitive seniority and given their 
rightful place on the seniority roster. This much is clear 
from Franks v. Bou:man Transportation Co., 424 U.S. 947 
(1976) and Teamsters v. United States, 431 U. S. 324 (1977). 
Teamsters, however, also made clear that mere membership 
in the disadvantaged class is insufficient to warrant a senior­
ity award; each individual must prove that the discrimina-
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tory practice had an impact on hlm. 431 U. S., at 367-371. 
Even when an individual shows that the discriminatory prac­
tice has had an impact on him, he is not automatically entitled 
to have a non-minority employee laid off to make room for 
him. He may have to wait until a vacancy occurs, a and if 
there are non-minority employees on layoff, the Court must 
balance the equities in determining who is entitled to the 
job. Teamsters, supra, 431 U. S., at 371-376. See also 
Ford .}f otor Co. v. EEOC, 458 U. S. 219, 236-240 (1982). 
Here, there was no finding that any of the blacks protected 
from layoff had been a victim of discrimination and no award 
of competitive seniority to any of them. Nor had the parties 
in formulating the consent decree purported to identify any 
specific employee entitled to particular relief other than those 
listed in the exhibits art.ached to the decree. It therefore 
seems to us that in light of Teamsters, the Court of Appeals 
imposed on the parties as an adju."lct of settlement something 
that could not have been ordered had the case gone to tr..al 
and the plaintiffs proved that a pattern or practice of dis­
crunination existed. 

Our ruling in Teamsters that a court can award competitive 
seniority only when the beneficiary of the award has actually 
been a victim of illegai discrirrJnation is consistent with the 
policy behiTld § 706(g) of Title VII, whlch affects the remedies 
available iJ1 Title v!I litigation. u That policy, which is to 

u Lower cour.s have uJUform.ly held that relief for actual victi"'D! does 
not er..end to bumping employ~ previously occupying jobs. Se-e e. g., 
P!!tt.erson v, A.meruan TOOa.ccc Co., 53.5 F. 2d 257, 2':!1 (CA4), cert. 
denied. 429 U. S. 920 (1976); Local 189, United Pa~en and Paper­
'llJOrkers v. United St.a.tu, 416 F. 2d 980, 988 (CA5 1969), cm. d.enie.d, 397 
u. s. 919 (1970). 

"Section 700{g) provides: "';J the court finds that the respondent has in­
tentionally engaged in or is intentionally engaging in such unlawful employ· 
ment practice charged in the rompla.int, the rourt may enjoin the respond­
ent trom engaging in sucli unlawful employment pract:ice, And order such 
affirnuu;ive action a.a may be approprate, which may include. but is not lim­
itetl to, reinstatement or hiring of empioyees. with or without baclc pay ... 
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provide make-whole relief only to those who have been actual 
victims of illegal discrimination, was repeatedly expressed by 
the sponsors of the Act during the congressional debates. 
Opponents of the legislation that became Title ·v11 charged 
that if the bill were enacted, employers could be ordered to 
hire a.."ld promote persons in order to achieve a racially-bal­
anced work force even though those persons had not been 
victims of illegal discrimination. u Responding to these 
charges, Senator Humphrey explained the limits on a court's 
:remedial powers as follows: 

":N'o court order can require hiring, :reinstatement, ad­
mission to membership, or payment of back pay for any­
one who was not fired, refused employment or advance­
ment or admission to a union by an act of discrimination 
forbidden by this title. This is stated expressly in the 
last sentence of Section 707(e) [enacted v.-ithout relevant 
cha.."1ge as § 706(g)] .... Cont..""<llj" to the allegations of 
some opponents of this title, there is notJ-i...ing in it that 
will give any power to the Commission or to any court to 
require . . . firing . . . of employees in order to meet 
a racial 'quota' or to achieve a cert.a.in racial balance. 
Tr.at bugaboo has been brought up a dozen times; but is 
nonexistent." 110 Cong. Rec. 6549 (remarks of Sen. 
Humphrey). 

or any other equit.abie n?lief as the court deems appropriate. . . . No 
order of the court !hail require the ad.tnission or rein.statement of an indi­
vidual a.s a member of a union or the hiring, .reinstatement, or promotion of 
an individual as a.n employee, or the payment U> him of any back pay, ii 
auch individual was refused a.dmi!!sion. suspended, or expelled. or was?"!!­

fused employment or advancement or was suspended or disc.h~ for any 
rea.son other than ~tion on account of race, color, religion, $eX, or 
national origin or in violation of § i04{a) of th.is title." 42 U. S. C. 
i 2000e-5(g). 

u ~ H. R.. Rep. No. 914, 88th Cong., l!t Sess. 72-73 (minority report); 
110 C-Ong. Rec. 4764 (rem.arks of Sen. Ervin and Sen. Hill); id., at 5092, 
7418-20 (rem.arit! of Sen. Robertson); id., at 8500 (relllaJ"ks of Sen. 
Sm.at.hen); id., at 0034-35 (ren-..arb o! Sen. Stenni.'! &nd Sen. Tower). 
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An interpretative memorandum of the bill entered into the 
Congressional Record by Senators Clark and Case 14 likewise 
made clear that a court "as not authorized to give preferen­
tial treatment to non-\ric:..:uns. "No court order can require 
hiring, rein.statement, admission to membership, or payment 
of back pay for anyone who was not discriminated again.st in 
violation of [Title VU]. Th.is is stated expressly in the last 
sentence of section [706(g)] .... "Id., at 7214. 

Similar assurances concerning the limits on a court's au­
thority to award make-whole relief were provided by sup­
porters of the bill throughout the legislative process. For 
example, foil owing passage of the bill L11 the House, its Re­
publican House sponsors published a memorandum describ­
ing the bill. Ref erring to the remedial powers given the 
courts by the bill, the memorandum stated: "U pan conclusion 
of the trial, the federal court may enjoin an employer or labor 
organization from practicing fu.."'"ther discrimination and may 
order the hiring or rein.statement of an employee or the ac­
ceptance or rein.statement of a union member. But Title V'II 
does not permit the ordering of racial quoU:ts in busi~s or 
unions .... " Id., at 6566 (emphasis added). In like man­
ner, the principal Senate sponsors, in a bi-partisan news let­
ter delivered during an attempted filibuster to each senator 
supporting the bill. explained that "[u]nder title VII, not 
even a Court, much less the Commission, could order :racial 
quotas or the hiring, reinstatement, admission to member­
ship or payment of back pay for anyone who is not disc...rim.i­
nated against in violation of this title. 11 Id., at 14465. u 

.. Senators Clark and Case were the biparttsan "captains" of Title VU. 
We have previou.sly recognized the authoritative nature of their interpreta­
tive memorandum. American To~ Co. v. Patt.ers<m, 456 U. S. 63, 73 
(1982); Team.st.en, l'Upra, 4.11 U. S., at 352. 

•The dis.sent suggest! tht Congre!'IS abandoned this policy in 1972 
when it amended § 706(g) to make clear th.at a court may award ";my other 
equitable relief'" that the court de1!ms appropriate. Poat, at 27-29. A.a 
support for this proposition the dissent notes th.at prior to 1972, some fed­
era.l courts had provided remedies to those who had not proven that they 
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The Court of Appeals holding that the District Court's 
order was permissible as a valid Title VII remedial order ig­
nores not only our ruling in Teamsters but the policy behind 
§ 706(g) as well. Accordingly, that holding cannot serve as a 
basis for sustai.:n.ing the District Court's order. 1

• 

were victims. It then observes that in a section-by-section analysis of the 
bill. its sponsor.i stated tha.t '"'in a.ny areas where a specific eontra.ry inten-­
tion is not indicated, it wa.s assumed th.at the present case law as developed 
by the eou.rts would continue to govern the applicability and constrUction of 
Title V1I." 118 Cong. Ree. 7167 (1972). 

We have a.I.ready rejected. however, the contention that Congresa in­
tended to oodif}- all existing Titie \'1! decisions when it made th.is bne! 
statement. See Team.sters, 8'Upr!l, 431 U. S., at 354, n. 39. Moreover, 
the sut.ement on its f.a.ce refers only to tJiose sections not changed by the 
1972 amendments. It ai.r.not serve as a basis for discerning the effect of 

.. the changes that were made by the amendment. Fin.ally, and of moat 
impor...anee, in & later portion of the same seaion-by-sectfon analysa, 
the sponsor! explained their view of exisung I.aw and the effect th&t the 
runendment would have on that law. 
~The provisioru1 of th.is subsection are int.ended to give the courts wide 

discretion exercising their equi:able powers to La.shion the most complete 
relief posaible. In dealing Wlth the present § 706(g) w cour'..s have 

, &tressed that w scope of relief under tlwJ. section of w Act is interui.ed to 
1T!(J)u i'ldims of unla:wful di.sCT'lmina.tion whole, and that the attai."llllent of 
this objective rests not only upon the elimination of the partiC"..i.lar unla.wt.ii 
employment pn.ctice compi.a.ined of. but also requires that ~om ag­
gri.t:ved by the con.sequences a'l'l!i effect.3 of the u1ti.a.uifu.l emp~ prat:· 
ti.ct be, !JO br u possible, restored to a position where they would have 
bffn were it not for the unlawful discrimination." Id., at 7168 (emphasis 
added). 

A.a we noted in Fronks, the 197'2 amendments evidence "emphatic eon­
fi.rm.ation that federal courts are empowered to fashion imch relief as the 
partit'..i.lar circumstances of a case may require to ei!ect restitution. making 
whole insofar a.a posaible th4 victim& of ro,cia.l di.&crimination." 424 U. S., 
at 764 (emphasis added). 

111 Neither does it suffice to rely on the District Court's remedial author­
ity under§§ 1981 and 1983. Under those sections relief i.s authorized only 
when thett i.s proof or admission of intentional cfucrimination. W a.shing· 
ton v. Dat.U, 426 U. S. 229 (1976); Wnera1 Build.i1tfl Contro.ctO'T3 Associa· 
tWn v. Penmylvania., 458 U. S. 375 (1982). Neither precondition wa.a sat­
isfied here. 
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Finally, the Court of Appeals was of the view that the Dis­
trict Court ordered no more than that which the City unilat­
erally could have done by way of adopting an affirmative ac­
tion program. VVhether the City, a public employer, could 
have taken this course without violating the law is an issue 
we need not decide. The fact is that in this case the City 
took no such action and that the modification of the decr-ee 
was imposed over its objeetion. 17 

We thus a.re unable to agree either that the order entered 
by the District Court was a justifiable effort to enforce the 
terms of the decree to which the City had agreed o:r that it 
was a legitin1ate modIBc:ation of the decree that could be 
imposed on the City without its consent. Accordingly, the 
judgment of the Court of Appeals is reversed. 

It is so ardered. 

rrThe Court of Appeals also suggested that under UniUd Statu v. Swift 
& Co., 286 U. S. 106, 114-llS (1932), the decree properly was modified 
punnant to the District Court's ~uity jurisdiction. But Sv,-ift cannot be 
read u authorizing a roun to impose a moomca.tion of a decree that runs 
counter to statutory policy, seen. 9, ¥11.pra, here H703(h) and 706(g) of 
Title VII. 
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Jt:STICE O'CO:?-."'NOR, concurring. 
The various views presented in the opinions in this case :re­

flect the W1Usual procedural posture of the case and the diffi­
culties inherent in allocating the burdens of :recession and fl.s­
eal austerity. I concur in the Court's treatment of these 
difficult issues, and write separately to reflect my under­
standing of what the Court holds today. 

I 
To appreciate the Court's disposition of the mootness issue, 

it is necessary to place th.is case in its complete procedural 
perspective. The parties agree that the District Court and 
the Court or Appeals were presented with a "case or contro­
versy" in every sense contemplated bf Art. III of the Con­
stitution. Respondents, as trial-plaintiffs, initiated the dis­
pute, asking the District Court preliminarily to enjoin the 
City from reducing the percentage of minority employees in 
various job classifications within the Fire Department. Pe-
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titioners actively opposed that motion, arguing that respond­
ents had waived any right to such relief in the consent decree 
itself and, in any event, that the reductions-in-force were 
bona fide applications of the citywide seniority system. 
V.1len the District Court held against them, petitioners fol­
lowed the usual course of obeying the injunction and pros­
ecuting an appeal. They were, however, unsuccessful on 
that appeal. . 

Respondents now claim that the case has become moot on 
·.certiorari to this Court. The recession is over, the employ­

ees who were laid off or demoted have been restored to their 
fonner jobs, and petitioners apparently have no current need 
to make seniority-based layoffs. The res judicata effects of 
the District Court's order can be eliminated by the Court's 

• usual practice of vacating the decision below and remanding 
v.ith instructions to dismiss. See United St.ates v. Munsing­
ioear, Inc., 340 U. S. 36, 39 (1950). Thus, respondents con­
clude that the validity of the preliminary injunction is no 
longer an issue of practical significance and the case can be 

•dismissed as moot. See Brief for Respondents 26-28. 
I agree with the Court that petitioners and respondents 

continue to wage a controversy that would not be resolved by 
merely vacating the preliminary injunction. .As a result of 
the District Court's order, several black employees have 
more seniority for purposes of future job decisions and enti­
tlements than they otherwise would have under the city's se­
niority system. This added seniority gives them an in­
creased expectation of future promotion, an increased 
priority in bidding on certain jobs and job transfers, and an 
increased protection from future layoffs. These individuals, 
who are members of the respondent class, have not waived 
their increased seniority benefits. Therefore, petitioners 
have a significant i.'lterest in determining those individuals' 
claims in the very litigation in which they were originally 
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won. M, the Court of Appeals noted, if petitioner-employer 
does not vigorously def end the implementation of its senior­
ity system, it will have to cope '\Vith deterioration in em­
ployee morale, labor unrest, and reduced productivity. See 
Stotts v. Memphis Fire Deparlment, 679 F. 2d 541, 555, and 
n. 12 (CA6 1982); see also Ford Motor Co. v. EEOC, 458 
U. S. 219, 229 (1982). Likewise, if petitioner-union accedes 
to discriminatory employment actions, it will lose both the 
confidence of its members and bargaining leverage in the 
detennination of who should ultimately bear the burden of 
the past (and future) fiscal shortages. See ante, at 7, and n. 
5. Perhaps this explains why, in respondents' words, "the 
city and union have expended substantial time and effort ... 
in [an] appeal which can win no possible relief for the indh,id­
uals on whose behalf it has ostensibly been pursued." Brief 

• for Respondents 44. 
'When collateral effects of a dispute rern.ain and continue to 

affect the relationship of litigants, 1 the case is not moot. 
See, e. g., Franks v. Bounnan Transportation Co., 424 U. S. 
747, 755-757 (1976); Super Tire Engineering Co. v. McCorkle, 
416 U. S. 115, 121-125 (1974); Gray v. Sanders, 372 U. S. 

• 368, 375-376 (1963). In such cases, the Court does not hesi­
tate to provide trial defendants '\Vith "a definitive disposition 
of their objections" on appeal, Pcuo.dena City Bd. of Edu.ca­
tion v. Spangler, 427 U. S. 424, 440 (1976), because vacating 

1 Thi!! case ia distinguish.a.hie from Univenity of Tna.8 v. Camen:iseh, 
451 U. S. 390 (1981), where the Court found that a petitioner's objections 
to a prelimi.nary injunction. which required it to pay for the respondent's 
&ign-!&n.gu.age interpret.er, were moot. In Cameni&ch, the propriety of is­
suing the preliminary injunction was rea.lly no longer of concern to the par­
ties, and the l'Hl issue-who should pay for the interpret.er-was better 
handled in a separate proceedine. Id.., at 894-898. In this case, because 
the parties are in an ongoing relstionship, they have a continuing interest 
in the propriety of the prelirnina.ry relief italf. Camerti.aeh expre!.&ly 
distinguishes CLlletl like thin one, where the parties retain .. , leplly cogni­
tahle inte.rest in t.~e determination whether the preliminary injunction WU 
properly gn:nted{.J" Id., at 394; see also id., at 397, and n. 2. 
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the res judicata effects of the decision would not bring the 
controversy to a close. See Note, Mootness on Appeal in the 
Supreme Court, 83 Harv. L. Rev. 1672, 1677-1687 (1970). 
As the Court wisely notes, "[litigants] cannot invoke the ju· 
risdktion of a federal court ... and then insulate [the effects 
of th.at court's] ruling from appellate review by cl.aiming that 
they are no longer interested in the matter." Ante, at 9. 

. II 

My understanding of the Court's holding on the merits also 
is a:ided by a review of the place this case takes in the history 
of the parties' litigation. The city entered into a consent de­
cree with respondents, agreeing to certain hiring and promo-­
tfonal goals, backpay awards, and individual promotions. 
The city was party both to another consent decree and to an 

• agreement with the union concerning application of the se­
niority system at the time it made these concessions. Re­
spondents did not seek the union's participation in the negoti­
ation of their consent decree ~1th the city, did not include the 
seruority system as a subject of negotiation, and wa:ived all 

, rights to seek further :relief. 'When t..J.ie cu.mmt dispute 
arose, the District Court :rejected respondents' allegation 
that the seniority system had been adopted or applied with 
any discriminatory animus. It held, however, that "modifi­
cation" was appropriate because of the seniority system's dis­
criminatory effects. Under these circumstances, the Court's 
conclusion th.at the District Court had no authority to order 
maintenance of racial percentages in the Department is, in 
my view, inescapable. 

Had respondents presented a plausible case of discrimina­
tory animus in the adoption or application of the seniority 
system, then the Court would be hard pressed to consider en· 
try of the preliminary injunction an abuse of discretion. But 
that is not what happened here. To the contrary, the Di.s­
trict Court :rejected the claim of discriminatory animus, and 
the Court of Appeals did not disagree. Furthermore, the 

• 
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District Court's erroneous conclusion to the contrary, main· 
tenance of racial balance in the Department could not be jus­
tified as a correction of an employment policy with an unlaw· 
fu1 disproportionate impact. Title VII affirmatively protects 
bona fide seniority systems, including those with discrimina· 
tory effects on minorities. See American Tobacco Co. v. 
Patterson, 456 U. S. 63, 65 (1982); Teamsters v. United 
States, 431 U. S. 324, 352 (1977). 

Therefore, the preliminary injunction could only be justi­
fied as a :reasonable interpretation of the consent decree or as 
a permissible exercise of the District Court's authority to 
modify that consent decree. Neither justification was 
present here. For the :reasons stated by the Court, ante, at 
11-13, and JvsncE STEVENS, post, at 3, the consent decree 
itself cannot fairly be interpreted to bar use of the seniority 

.. policy or to require maintenance of racial balances previously 
achieved in the event layoffs became necessary. Nor can a 
district court unilaterally modify a consent decree to adjust 
:racial imbalances or to provide :retroactive relief t:hat ab~ 
gates legitimate -expectations of other employees and appli· 
cants. See Steelworkers v., Weber, 443 U. S. 193, 205-207 

• (1979); Pasadena. City Bd. of Ediu;aticm v. Spangler, supra, 
at 436-438. A court may not grant preferential treatment to 
any individual or group simply because the group to which 
they belong is adversely affected by a bona fide seniority sys­
tem. Rather, a court rr1ay use its remedial powers, including 
its power to modify a consent decree, only to prevent future 
violations and to compensate identified victims of unlawful 
discrimination. See Team.st.en v. UniUd Sta.tu, aupra, at 
867-371; Milliken v. Bradley, 433 U. S. 267, 280-281 (1977); 
see also Univenity of California Rege-nt! v. Bakke, 438 
U. S. 265, 307-309, and n. 44 (1978) (POWELL, J., announcing 
the judgment of the Court). Even when its remedial powers 
are properly invoked, a district court may award preferential 
treatment only after carefully balancing the competing inter-
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ests of discriminatees, innocent employees, and the em­
ployer. See Ford Motor Co. v. EEOC, 458 U. S., at 239-
240; Teamsters v. United States, BUpro., at 371-376. In 
short, no matter how significant the change in circumstance, 
a district court cannot unilaterally modify a con.sent decree to 
adjust racial balances in the way the District Court did here. 1 

To be sure, in 1980, respondents could have gone to trial 
and established illegal discrimination in the Department's 
past hiring practices, identified its specific victims, and possi­
blv obtained retroactive senioritv for those individuals. Al-

~ w 

ternatively, in 1980, in negotiating the consent decree, :re-
spondents could have sought the participation of the union,3 

negotiated the identities of the specific victims vlith the union 
and employer, and possibly obtained limited forms of retroac­
tive :relief. But respondents did none of these things. Thev 
chose to avoid the costs and hazards of litigating their c~. 
They negotiated ~ith the employer vtithout inviting the 
urJon's participation. They entered into a consent decree 
without establishing any specific victim's identity. And, 

• most importantly, they waived their right to seek further re­
lief. To allow respondents to obtain relief properly reserved 
for only identified victims or to prove their victim status now 
would undermine the certainty of obligation that is condition 
precedent to employers' acceptance of, and unions' consent 
to, employment discrimination settlements. See Steelioork­
en v. Weber, BUpra, at 211 (BLACKMUN, J., concurring) (em­
ployers enter into settlements to avoid back pay responsibil-

'Unlike the di.S&entera and JUSTICE STEVt:NS, l find pe1"11UUive the 
c:ourt'a l"'U30M for holding ntie VII relevant to analysi.8 of the modifica­
tion iuue, nee llnU, at 13-14, and n. 12, Md the Court's application o!Title 
VII'a proruiona to the farts of the present eontroveny. 

•"Absent a judicial det.ermination, ... the Company •.• cannot alter 
the collective-~ ~ment without the Union's consent." W.R. 
~ cf Co. v. Loc:a.l '!51, 461 U. S. -, - (1983). Thus. if innocent 
employees lll'"e to be requirt!'d to make any s.acrffices in the Mal consent 
de-cree, they mwrt be repres.en~ and t.JlVe had full participation rights Ul 
the negotiation prm!!U. 

--
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ities and to reduce disparate impact claims). Modifications 
requiring maintenance of racial balance would not encourage 
valid settlements' of employment discrimination cases. 
They would impede them. Thus, when the Court states that 
this preferential relief could not have been awarded even had 
this case gone to trial, see ante, at 17, it is holding respond­
ents to the bargain they struck during the consent decree ne­
gotiations in 1980 and thereby furthering the statutory policy 
of volu.'1ta.ry settlement. See Carson v. American Brands, 
Inc., 4SO U. S. 79, 88, and n. 14 (1981). 

In short, the Court eff ect.ively applies the criteria trndi­
tiona.lly applicable to the review of preliminary injunctions. 
See Doran v. Salem Inn, Inc., 422 U. S. 922, 931 (1975). 
\\'hen the Court disapproves the preliminary injunction is­
sued in this case, it does so because respondents had no 
chance of succeeding on the merits of their cl~"TI. The Dis­
trict Court had no authority to order the Department to 

• maintain its current racial balance or to provide preferential 
treatment to blacks. It therefore abused its discretion. On 
this understanding, I join the opiPJon and judgment rendered 
by the Court today. 

•The policy favoring voluntary 11ettlernent does not, of course, counte­
nance u.n.!J.wful discrimination ~t existing employee or appliOlllts. 
See McDO"flllld v. Santa Fe Trail Tran.irportatiml Co., 4Z1 U. S. 273, 278-
296 0976) (Title VII and 42 U. S. C. I 1981 prohibit discrimination against 
whites u well u blaclts); St.ul~ v. Weber, 443 U. S. 193, 208-209 
(197'9) (listing attributes that would make affirmative act.ion plan impennis­
s:ible); d.. id., at 215 (BLACDruN. J., concurring) ("'seniority is not in iuue 
becaus.e the craft training program is new and does not involve an abrop­
tion of pre-existing seniority rights"'). 
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Jl'STICE STEYENS, concurring in the judgment. 
The District Court's preliminary injunction remains :re­

viewable because of its continuing effect on the city's person­
nel policies. That injunction states that the city may "not 
apply the seniority policy proposed insofar as it \.\'ill decrease 
the percentage of black [persons] in the Memphis Fire De­
partment." 1 Thus, if the city faces a need to lay off Fire De­
partment employees in the future, it may not apply its senior­
ity system. I cannot say that the likelihood that the city v.ill 
once again face the need to lay off Fire Department employ­
ees is so remote that the city has no stake in the outcome of 
this litigation.: 

1 See al.so aupra. at 3-4, n. 6. There were actually three injunctive or­
ders entere<:I by the Di.strict Court, each applying to different positioru1 in 
the Memphis Fire Department. All use substantially the same language. 

'In this respect, this litigation is similar to City of Los A1lf}'lu v. Ly-
07!8, 461 U. S. -, - (1983). There, an injunction against the use of 
chokeholds by the city's police department \\'as held not to be moot despite 

.,. - --~.!--':'"""-~ .... :.:: ._ ~ _ .. "j.- -
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In my judgment, the Court's discussion of Title VII is 
wholly advisory. This case involves no issue under Title 
VII; it only involves the administration of a consent decree. 
The District Court entered the consent decree on April 25, 
1980, after ha\ing given all parties, including all of the peti­
tioners in this Court, notice and opportunity to object to its 
entry. The consent decree, like any other final judgment of 
a district court, was immediately appealable. See Carson v. 
American Brands, Inc., 450 U. S. 79 0981). No appeal was 
taken. Hence, the consent decree became a final judgment 
binding upon those who had had notice and opportunity to ob­
ject: it was and is a legally enforceable obligation. If the 
consent decree justified the District Court's preliminary in­
junction, then that injunction should be upheld irrespective of 
whether Title VII would authorize a similar injunction. 3 

Therefore, what governs this case is not Title VII, but the 
consen~ decree.• 

the fact that the police board had instituted a voluntary moratorium of in­
def..r.ite du:-a:;on on chokeholds. since the likelihood that the city might one 
day \l.ish to returr. to its former policy was not so remote as to moot tJie 
case. See ah;o Carroll v. Princess Anne, 393 l'. S. li5. li8-li9 0968). 

'The Court seems to suggest th.at a consent decree can.not authorize 
aJ1}-Ching tha~ f!A·ouid would not constitute permissibie relief under Title 
VIL Ante. at 15-16. I shareJl'STICE BL.ACKML'"N's doubts a.s to whether 
this is the correct test. Sei!' post. at 20. n. 9, 22-24. The provisions on 
which the Court relies. 42 tJ. S. C. §§ ZOOOe-2<hl and 2000€'-5(g), merely 
state that certain seniority a.rrangements do not 'iolate Title VII, and de­
fine the limits of appropriate relief for a Title VII violation, respectively. 
They do not place any lirrut.ations on wha: the parties can agree to in a con­
sent deeree. The Court does not suggest that any other statutory provi­
sion was violated by the District Court. The Court it.seif acknowledges 
that the administration of a consent decree must ~ tested by the four cor­
ners of the decree, and not by what might have been ordered had respond­
ents prevailed on the merits, ante, at 11, which makes its subsequent dis­
cussion of Title VII all the more puzzling. 

•If the decree had been predicated on a finding th.at the city had vio­
lated Title VII, the remedial policies underlying that Act might be rele­
vant, at least as an a.id to construction of the decree. But since the settle-

t 
I 
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There are two ways in which the District Court's injunc­
tion could be justified. The first is as a construction of the 
consent decree. If the District Court had indicated that it 
was merely enforcing the terms of the consent decree, and 
had given some indication of what portion of that decree it 
was interpreting, I might be hard pressed to consider the en­
try of the injunction an abuse of discretion. However, the 
District Court never stated that it was construing the decree, 
nor did it provide even a rough indication of the portion of the 
decree on which it relied. There is simply nothing in the 
record to justify the conclusion that the injunction was based 
on a reasoned construction of the consent decree. 5 

The second justL-ilcation that could exist for the injunction 
is that the District Court entered it based on a likelihood that 
it would modify the decree, or as an actual modification of the 
decree. 6 As Jt:STICE Bucion:K explains, post, at 15. 19, 

men: expressly disavowed any such f..:-,di.ng, the Court's exposition of Title 
V1I Law is unnecessary. 

1Jt:STICt BLAC~N expiains, post. at 16-19, how the consent decree 
could b€ <:onstrued to justify the· injunction. I fi.TJd nothing in the re<:ord 
indicating that this is the theory the District Court actually employed. 
V.1Ule I re<:ogniz.e that preliminary injunction prix-eedings are often harried 
affain and that district courts nt>ed substantial leeway in resohing them, it 
nevertheless remains the case that there must b€ something in the record 
exp!aining the reasoning of the Distri<:t Court before it may be affirmed. 
That is the purpose of Fed. Rule Civ. P. 65(d)'s requirement that "[e]very 
order granti..'1g an injunction and every restraining order shall set for..h the 
reasons for its issuance .... " 

•It seems likely that this second justiikation was the actual basis for the 
entry of the injunction. The District Court's phrasing of the question it 
faced was whether "it 5hould exercise its authority to modify a Consent Dt>­
cree," App. to Pet. for Cert. A73. The focus of the Court of Appeals' opin­
ion reviev.ing the prelimiruu·y injunction was the "three grounds upon 
which a Consent Decree may later be modified," Stotts v. Memphu Fire 
Dept., 679 F. 2d 541. 560 <CA6 1981). Most impol"Ulnt, the practical effect 
of the District Court's action indicates that it should be treated as a modifi­
cation. Until it is rev1ewed, it will effectively govern the procedure truu 
the city must follow in any future layoft"s, and that proce<i~ is &ignifi-
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modification would have been appropriate if respondents had 
demonstrated the presence of changed circumstances. How­
ever, the only "circumstance" found by the District Court 
was that the city's proposed layoffs would have an adverse 
effect on the level of black employment in the fire depart­
ment. App. to Pet. for Cert. A 73-A 76. This was not a 
''changed" circumstance; the percentage of blacks employed 
by the Memphis Fire Department at the time the decree was 
entered meant that even then it was apparent that any future 
seniority-based layoffs would have an adverse effect on 
"blacks. Thus the f..nding made by the District Court was 
clearly insufficient to support a modification of the consent 
decree. or a likelihood thereof. 

Accordingly, because I conclude that the District Court 
abused its discretion in entering the preliminary injunction at 

• issue here, I concur in the judgment. 

cantly di.trerent from the seniority system in effect when the consent de­
cree was negotiated and signed. 
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Jt_·s:-1CE BU.CK.Jll::\, \\ith whom Jt:STICE BRE::\:-IA:" and 
Jt~ST!CE ~I.~RSHA.L!.- join~ di.ssentir.g. 

Today's opinion is troubling less for the la\\' it creates thar. 
for the law it ignores. The issues in these cases arose out of 
a preliminary injunction that prevented the city of :~remphis 
from conducting a particular layoff in a particular man.r1er. 
Because that layoff has ended, the preliminary injunction no 
longer restrai...r1s any action that the city \\ishes to take. The 
Court nevertheless rejects respondents' claim that these 
cases a:re moot because the Court concludes that there are 
continuing effects from the preliminary injunction and that 
these create a continuing controversy. The Court appears 
obli\ious, however, to the fact that any continuing legal con­
sequences of the preliminary injunction would be erased by 
simply vacating the Court of Appeals' judgment, which is this 
Court's longstanding practice .. ,;th cases that become moot. 

Ha,ing improperly asserted jurisdiction, the Court then 
ignores the proper standard of review. The DiHrict Court's 
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action was a preliminary injunction revie\1;able only on an 
abuse of discretion standard: the Court treats the action as a 
permane:it injunc:ion and decides the meri:s, even though 
the District Co:..irt has not yet had an opportunity to do so. 
Or. the merits, the Court ignores the speci5.c facts of these 
cases that rnai-:e inapplicable the decisions or. wbch it relies. 
Because. in my \·iew, the Court's decision is dernons:rably in 
error, I respec:f..;l1y dissent. 

I 

~11 ootness. '6 The u~:.:al rl..lle in f ecie:-al ca5es is :ha: a!"} ac-
:ua: cor.tro\·ers:; 1.1us: exist a: stages o: app<?l:ate or ce:r::0-
ra::i re·:iew a;;d r:o: sir::ply a: the da:e the action i:.: ir.itiate::l." 
Roe v. i:rade . . nor. S. 113. 125 09i3). In the absence of a 
live cor.:ron:r5y. the const1tutional requirer.:ent of a "case" 
or "controversy,'' see U. S. Const., Ar.. III, deprives a fed­
era; court of jurisdic:ion. ..l.ccorc!ingly, a case. al:toug!: live 
a: :he start, become~ moo: v,~ner: inter ... :erir:g acts des:ro:/ the 
in:erest of a party to tne adjudication. DeFunis ...-. 
Odegaard. 4161:. S. 31:? (197-L. In such a sit:.iatior:, t!:efed­
eral practice is to vacate the judgment and remand the case 
v,ith a direction to dismiss. [;nited States v. JJunsing1cear, 
Inc., 340 t:. S. 36, 39 (1950). 

Application of these principles to the present cases is 
stra1gnuon•:ard. The controversy under:ying the suits is 
whether the city of }IempJ-Js' proposed layoff plan \iolated 
the 1980 consent decree. The District Court granted a pre­
liminary injunction limiting the proportion of ::-:-egroes that 
the city could layoff as part of it.s efforts to solve its fiscal 
probierns. Because of the injunction, the city chose instead 
to reduce its workforce according to a modified layoff plan 
under which some whites were laid off despite their greater 
seniority over the blacks protected by the preliIPinary injunc­
tion. Since the preliminary injunction was entered, how­
ever, the layoffs all have terminated and the city has taken 
back every one of the workers laid off pursuant to the modi-
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fed plan. Accordi.:;g]y, the preliminary injunction no longer 
restrains the city's conduct, and the ad•;erse relationsbp be­
tween the opposir:g parties concerr:ing its propriety is gone. 
A rJling in this situa:ion thus becomes wholly advisory, and 
ig;;ores :::e tas:c d:Jty of this Cour: "'to decide actual con­
troYersies by a judgment which car:. be carried ir:to effec:, 
and not to give opinions upon moot questior:.s or abstract 
proposi:ions. or to declare principles or rJles of law \i.-hich 
car.not affect the ma::.er in iss;.ie in the case be:"ore it.·" Oil 
irorkers v . .1Jissouri. 361' C. S. 363. 367 1950), quotir.g 
Jf::':'s v. Gr':fr:. 159 C S. 651. 653 1395). The proper d:.spcJ­
sition. therefore. is to vaca':.e the judgment and remand the 
ca~e5 \\ltt dJecr~or .. s to disrT...:~s :hem as moo:4 

The pur;yose of \"acatir:g a judpen: \Y!:er: it becomes moo~ 
\\~h a\\~ai:i::g re\-:e\\~ i.s to ret:.:...~ :!le lega~ rela:ior:sJ-.ips o: 
the parties to their 5ta:us prior to irJtiatior: of the suit. The 
Cour: explained in Jfansing:cear that vacating a judgmen: 

"clears the pat!: for fature relitigation of the issues be­
t·\;.-een ~he par:.:€5 a:::C tJ.~inate~ a judgmer;.t. re\~e\,- of 
\\~hie:: \\·a.s pre\-er::eci ~hroug~ I:apper:s:ance. \\::en 
, ' . -( ,, ~ h . ~ "' ~1 . tnat proceaure ls .. ouowed, t. e r:gnts or al; par:ies are 

p-rese~~"'ed: ~or:e i.s prej~diced b~ .. a deci5ion \\~tjc!-: i.rl the 
statutory scheme \vas only preli:nina...1··y." 3..tO C S., at 
40. 

\\"ere the Cou.:r: to follo\\' tbs procedure in these cases, as 
clearly i: should, the legal rights of the parties would return 
to their status prior to entry of the preliminary injunction. 
In the event that future layoffs became necessary, respond­
ents would have to seek a new injunction based on the facts 
presented by the new layoffs. and petitioners could oppose 
the new injunction on any and all grounds, including argu­
ment;; similar to those made in these cases. 

Struggling to find a controversy on \vhich to base its juris­
diction, the Court offers a variety of theories as to why these 
cases remain live. First, it briefly suggests that the cases 
are not moot because the preliminary injunction continues in 
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eff ec: and would apply in the event of a future layoff. niy 
fundamer:tal disagreement with this con:ention is that it in­
correc::y in:erpre:s the preliminary injunction.: E\·en if the 
Cou!":'s interpre:a:ion of the preliminary injunction is cor­
rect. however. it is nonetheless tr..ie that if the judgment in 
these cases were vacated, the preliminary injunction would 
no: apply to a future layoff. · 

The Cour:·~ seccn~:ic arg-Jmer.: agair:st moo:ne5s i.5 remark­
abie. The Cour.. states tha: e\·en if the preliIT'..ir:ary injunc­
tior: a ppiies on'.y to :he 1931 layoffs. the "n1lings" that formed 
the Hpredica:e· .. for the prelimir:ary injunction hremain undi.::-
turnec:. A.nre. at 6. The Cou!'t ther:. states: 

"["V•le see no indication that respondents concede in urg­
ing mootness tha: :hese rnlings were in error and shou;d 
be reversed. To :he contrary, they continue to defer:d 
tne:::. "Cnless ove.r:ur:led. these rulings would require 
the Ci:y to obey the modlted consen: decree ar:d to dis .. 
regard its serJori:y agreemen: in making ~1t:.rre layoffs."' 
Ibid. 

Two aspects of tbs argument provoke commen:. It is 
readily apparer:t tl:at vacating the judgment in these cases 

1 It is readi:y apparent from the term.<; of the prelirninary injunction tha: 
i: app:ied only to :!":e layoEs contemplated in :\Iay 1981. and tha~ :he union 
wowd !-.ave to seek a new injunction if i: sought to Hop !ayoffs contem­
piated rn the foture. The preliminary injunction applied only to the pos1-
t1ons-Ueutenant, driver, inspector, and private.-in which demotior1s or 
layoffs were then planned. It makes little sense to interpret :his prelirm­
nary i.."ljunction to apply to future layoffs that might invol\"e different posi­
tions. In addition, the minimum percentage of ;;egroes that the city was 
to retain was that of blacks "presently employed" in those positions. a 
standard that has no pertinence if applied to future layoffs when minority 
employment leveis would be higher than in 1981. App. to Pet. for Cert. in 
No. 82-229. p. A77. finally, the reasoning of the District Cow-:. in grant· 
ing the preiiminary injunction was based expressly on "the effect of these 
Lay-offs and reductions in rank." Id., at A78 (emphasis supplied). Thus, 
it is clear that that the District Cour. \iewed the preliminary injunction as 
a response to the problem presented by the ~lay 1981 layoffs rather than to 
the problem of layoffs generally. 
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would also vacate whatever "rulings" formed the "predicate" 
for that judgment. There simply is no such thing as a "rul­
ing" tha: has a life independent of the judgment in these 
cases ar.d that wou:d bind the city in a future layoff if the 
judgment in these cases were \·acated. The Court's argu­
me::.t. therefore. is nothing more than an oxymororjc sugges­
tion that the judgment would somehov; have a res judicata 
eff ec: e\·en if it was vaca:ed-a cor.iplete contradiction in 
terms. 

}loreo\·er, and equally remarkable, is the notion that re­
spor:der.ts r.iust concede ti:a: the rulings below v;ere in error 
before they car. argue that the case is moot. To my kno\\·l­
edge. there is notbr.g ir. this Cou:-:·s mootness doc~rine tha: 
requires a par:y urging mootness to concede the lack of merit 
in his case. Indeed, a centra1 purpose of mootness doctrine 
is to avoid an unnecessary r..iling on the merits. 

The Cour:'s third argur:;ent against mootness focuses on 
the \'1:ages and se;-jority lost by v.;hite employees duri.r:g the 
period of their layoffs-and it is undisputed that some such 

• pay and seniority were lost: The Court does not suggest. 
hov.:ever, that its decision today \\iil provide the affected 
workers v..ith any backpay or seniority. It is clear that any 
such backpay or retroactive seniority for laidoff workers 
wouid ha\·e to come from the city, not from respondents.2 
B;.i: the city and :he union are both petitioners here, not ad­
versaries, and respondents have no interest in defending the 
city from liability to the union in a separate proceeding. For 
that reason, these suits involve the \\Tong adverse parties for 
resolution of any issues of backpay and seniority. 

•In the event that the laidof:f firefighters were to bring a successfal ac­
tion for backpay against the city, the city would have no claim for re· 
imbur::ement against :respondents for securLTJg an allegedly erroneous LTJ· 
junction. Ko bond was posted for the preliminary injunction. and ~raJ 
par::y mJured by the issuance of an inJunction iater determined to be erro­
neous has no arnon for damages in the absence ofa bond." W.R. Groce & 
Co. v. Local. i-nion ':"59, -- r:. S. --, --. n. 14 (1983). 
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The Court, nevertheless, suggests tbat the backpay and 
seniority issues somehow keep these cases alive despite the 
absence of an ad\·ersaria] party. The Court states: 

"l" l - . ' f h c ; ' ' . niess the JUGgrnent o t ,e ourt o" .-;.ppeals is re-
versed, however, the layoff.:. and demotions were in ac­
cordance \\ith the law, and it would be quite unreasor:­
able to expect the City ~o pay out money to \vhich the 
employees !:ad no legal rigt:. :; or would i: feel free to 
respo!:d to tr.e serJori:y clai!7ls of tte three \\·hite em­
ployees w'::o ... 1os: competi:ive seniority in re1a~ion to 
all other indi\·iduais who v:ere not laid off, incbd:r.g 
•n' o-r. t'T'-i?'"lor,"f" ... e,..,D'o\·ee- \\ . ...._O ''·o·"';~ 1""a\·e l-ecl'l i""~d e.;: 
c; ;:,,o;: ,,.,., •'.' .. ,. l • ;:,, " ''' \.<;U •• V v•; .al' V•~ 

Ou: for ~he inj:.inc:ion. On :~e otter tar:d~ if ti:e Co:lY": 
of Appeals' judgment is reversed, the City v;ouid be free 
to take a \Yhoily differen: position with respect to ba6; 
pay and seniority." Ante, at 8 (footnote omitted) . 

• ~thoug!-1 the ar:fJ1 a~b!~Ji:y· of this passage renders it cs-
pable of several interpretations, none of them provides a 

•basis on which to concl:Jde that these cases are not moot. 
The Court may mean to suggest that the city has no legal ob­
ligation to provide backpay and retroacth·e serJority. bi.;: 
tha: it might voluntarily do so if this Court opines that the 
prelimir:ary injunction was improper. A decision in that 
situation, however, would be an advisory opinion in the fJ.:1 
sense-it would neither req'..lire nor permit the city to do any­
thing that it cannot do already. 

It is more likely that the Court means one of t\.\·o other 
thi.11gs. The Court may mean that if the Court of Appea1s' 
decision is left standing, it would have some kind of preclu­
sive effect in a suit for back pay and retroactive seniority 
brought by the union against the city. Alternatively, the 
Court may mean that if the city sought voluntarily to give 
union members the back pay and retroactive seniority that 
they lost, the respondents could invoke the preliminary in­
junction to prohibit the city from doing so. 
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Even if bott of these notior:s were correct-which they 
clearly are not, see infra, at -- - --, and nn. 3, 4, and 
5-they are irrele·:ant to the question of moomess. The 
ur.ior. has not filed a suit for backpay or seniority, nor has the 
pre!ir.:.:r.ary injunction pre\·emed the city from awarding ret­
roac:.iYe sen.iori:y to the laid off workers. Accordir:.g1y, these 
issues sirnply are not in the cases before the Cour:. and haw 
no bearir:g or: the questior. of r:1ootness. In Oil Workers v. 
Jf issour:, S'UJJrc.i fer exa::-ip1e. :he CollY": dec}ined to re\~E\\~ 
ar: expi:;ed a!"::i.:~rike iy;j1.J.:nc:ion issued pu:rsuan: to an a11eg-­
edly uncons:i:·J:i0r:al ~tate statute. e\·er: though the c!-:al-
1-.,...,. ""'or1 _ .. ,... .... ~.-;:; '"'~-o """l"',....,.,.e.,.._,or1,., ~ore•ar ... ri~ra~ ...... c~a~'l'"r: nerrl .e .. t;- - ;::.ac~-- .:1 • .::-• !;;'·' > • "~"' <1 ,;, •l • .' y--- h.' , !t.l r1 ....... 

i..r:g ir: !:a:e co~~ agai:-~st :he u::-jol:. The Court sta:eC: 
·· ·[T)hat suit is not before us. \Ye have not now jurisclictior: 
of;: or its issues. Ozer po1cer oniy extends orer and is lim­
iter:: ~y the conditions of the case no1c before us."' 361 C S .. 
a: :3~G: e;;:;;ha:::is adCed·;, quo:i:::g .. ..!.rner:·ca:n BooJ...· Co., .... Kan­
sas. 193 l·. S. 49. 52 (1904). By vacatir,g tbs judg;r:e::.: as 

, ~oot. t!:e Cour: v;ou1d er:s-..ire that ir:. the ever.t tha: a cor.tro­
vers:; o..-er ba6:pay and retroactive seniority should arise. 
the par:ies in these cases could reli:igate any issues concer.J­
i.r.g the propriety of the preliminary injunctio.r. as it relates to 
that controversy. Thus. the Court today simply has its rea­
sornng backwards. It pretends that these cases preser~: a 
live controversy because the judgment in them might affect 
future litigation; yet the Court's longstanding practice of va­
cating moot judgments is designed precisely to prevent that 
result. 

By going beyond the reach of the Court's Article III pow­
ers. today's decision improperly provides an ad\isory opinion 
for the city and the union. \.Vith regard to the city's ability 
to give retroactive seniority and backpay to la.idoff \Vorkers, 
respondents concede that neither the preliminary injunction 
nor the Cour: of Appeals' judgment prohibits the city from 
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takir:g such action. 1 Brief for Respondents 30-31. The city 
has not claimed any confasion oYer its ability to make such an 
award; it simply has chosen not to do so. Thus, the opinion 
today pro\·ides the city '>'ith a decision to ensure that it can 
do something that it has not claimed any interest in doing and 
has not been preYented from doing, and that respondents 
concede they haYe no way of stopping. 

\Vitt regard to the union. the Court's imagined contro­
versy is e\·en more hypotneticai. The Cour: concedes tta: 
:}iere i~ doubt \\·hether, in fac:, the unjon po~~e::seE an:1· e~­
forceab!e contractual rights that could form the basis of a con­
tract c:ai::1 by the urjon agair..Et the ci~j·. ~ I: i~ al3o :.incl ear 

.! 1 t Vr·~. :he c:::/ ~ layoff policy, not the preiirr..:r:a.ry inj'J;.c:1orL tha: pre­
ve:::eG :he ~a:dof: "~·or~:ers fro~ ac('~~:;g se:uor:::.· d"JT:::g the:r laycf:.:. 
Pa.""'ag;aph 6B of ··Be~efit.su of the city's \\Titten hLayoE Pniicy, 0 adopted 
uni!atera~y by :he c::y in .. l.pril 19El~ states: '~Ernpioyee5 shall not receive 
se?"..:orny cred:t d;.u-;ng :heir layoff period." App. 95. If :he iaidof: worK­
e!'"S are tc receive retroac:.ive serJori:y, i! v-iD be be~au~e the city chooses 
~o c:!ia!ige this poiic::-•~:hi('h they aj\\·ay·s haYe bee!: free to do--no: bt-
ca:;.::e the pre!in1:::ar:,.· inju:lc::on has been in\·aLda~ed. AJ::.houg!': ~::e 

Cour: feig::.; uncerta:.n::y on this. matter, ante, at 8. n. 5. as does J'.:STICE 
O'Co~~OF. i~ he!" se?arate opi:-.ion, ante. a~ 2t there is simpiy no indica::cr: 
in t!:ese cases that the city wants to give the laicioff \'\"Ori.;ers retroac::ve 
sen.ior:ty bu: is unable to do so because of the preLI'.1"-'":ary in2unc:1or.. 

•I: appear.; :hat if the uruon enjoys any contractual righ:s at a:.L they 
der:n from ::he *}lemorandum of t'nderstanding" between the U..."1ion and 
the city, which indica:es that layoffs shall be made on the basis of .seniori:y. 
App. to Pe:. for Cen. in );o. 82-'.;06, p. A8l. T11e Te:messee S;;prerr.e 
Cour. rece!"l:ly has confumed, however, that the }.Iernorandurn of t· ncier­
s~anding con.fens no enforceable rights, Fulenu.-ide-r v. Firefighters A.ssoC1-
atwn Loca.i l.·nion 17'8:., 6-!9 S. W. 2d 268 (1982), because of state law lim­
its on the au~hority of municipalities to contract with labor organizations. 
Thu.s, the likely reason tha~ the union has not f'Jed a suit for bach.-pay is 
because it has no en.fon:eable rights. 

I am at somewhat of a loss trying to undersund the Court's suggestion 
that the District Court's preliminary injunction somehow prevented con­
tract liability from arising between the city and the affected white ernpioy­
ees. As is expiained more fully, infra, the preli.mi..11a.ry injunc~ion did not 
require the city to layoff anyone. The preliminary injunction mereiy pro­
hibited the city from i.a)ing off more than a ce:-:.ain proportion of :-;egroes. 
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how the propriety of the preliminary injunction would affect 
the city's defenses in such a suit. 5 In any event, no such 
claims have been filed. Thus, today's decision is provided on 
the theory that it rrjght affect a defense that the city has not 
asser:et. in a suit tJ:at t!:e union has not brought, to enforce 
cor.:rac::.ia: rig:::.:c tta.t may not exi5t. 

II 
Because there is nO\Y no justiciable controversy in these 

cases. :od2y's deci.sion by the C 011r-c is an improper exerc:se 
of ~uc::c:a. po'>1;er. It is r.ot rr.:· purpo:=;e in dissent to paralle: 
the Cour:'s error and speculate on the appropriate di.spositior: 
or tnese nor.ju.3:1c1anie cases. in ar.riYing at i:s res:Jlt! ho\Y­
e·:e:. tl:e Cou:r:'s ar:aly.sis is :n:s!ead!r.g in rr.any v.-ays. and in 
olt:er ways it is sir:-;pl:; in error. Accordir.g:y, it is impor:ant 
to note the Com-:'s unexplained depar:ures from preceder.t 
and from the record. 

A 

.. .\5s~!11ir:g arguendo t!-:a~ :r:ese cases are justiciable, ther: 
the orl:y que5tio:: before :he Co~ is :te validl:}· of a pre!1m1'­
nary inj:mc:ion that prevented the city from conciuctir:g lay-

In the face of tha: constrain:. the ci:y dec:ded to proceed with layoff.;; a..'1d 
to iay of: whites instead of the protected :\ egroes. If in so doing the my 
breached con:rac::ual rights of the white employees. those r:ghts remained 
er.forceable. See ff. R. Groce & Co v. Local Cnicm ';59, supra (empioyer 
could be heid liable for breach of co!iective bargaining agreement when. be­
cause women employees were protected by an i.1121.mction, it laid off n::aie 
employees -~1th greater seniority). 

J An enjoined par.y is required to obey an i.11junction issued by a federal 
cou..rt v.1thin its jurisdiction even if the injuJiction nirns out on review to 
have been erroneous. and failure to obey such an injunction is. punishable 
by contempt. Walkn- v. City of Birmingham. 388 l'. S. 307, 314 (1%7). 
Given that the city could have been punished for contempt if it had disre­
garded the preliminary injunction, regardless of whether !he injunction on 
appeai were found erroneous. it seems unlikely that a defense to a breach 
of contract would turn on whether the preliminary inju.'1ction is upheld or. 
appeal as opposed to the city1s obligation to obey the injunction "·hen 
entered. 



82-206 & 82-2:2S--DISSE:."T 

10 FIREFIGHTERS i. STOTTS 

offs that would have reduced the number of ~egroes in cer­
tain job categories v.ithin the :\Iemphis Fire Department. 
In granting such relief, the District Court was required to 
consider respondents' likelihood of success on the merits, the 
balance of irreparable harm to the parties. and whether the 
injunction would be in the public interest. University of 
Te:ras \·. Camemsch, 4.51 r. s. 390, 392 (1981); Doran Y. Sa­
lem Inn. Inc., 422 ('. S; 922. 9:31 (1975). The question be­
fore a re\·ie\'.ing cour:: "is si.r::ply \\·hether the issuance of the 
i~j:1::ctior:. in ligh: of tI'~e applicable s~andard. constituted an 
abuse of discretion." Id., at 932. 

The Cou.r: !:as chosen to ar:s\ver a different question. 
,,.. .. 
.:..ne 

Cour:'.s opinion does r:ot mer::ior: d1e .::tar.dard of re\iev; for a 
preli:r-Jr:ary ir:jt:nc:ion. and does not appiy· that standard to 
these cases. Instead. the Court trea:s the cases as if they 
ir:volYed a permanent injunc:ion, and addresses the question 
whether :he city's proposed layoff.:: violated t!-le consent ce­
creE:." Ttat i.ss'Je was r.ever resolved in 'i.he Dis:ric: Cour: 

'The Cou.r:'5 attempt to recha._~c:eri.ze r!;e ~re!l:Ti~ary in.j"..!11c~ion as a 
p2~ar .. e:--~: one i~ 'Vw·ho~ly LL'1pers:;asive. Respondent.s 1 request for i..r!3unc .. 
tive re!ief spec~cally soug!:t a preiirninary injunc~ion. and ca.ref~Dy 1alci 
out the standards :or the is:suance of such an injunction. App. 20....22. Pe­
ti:ione:-s· respor.se m opposition to the request for mjunc:tiYe relief was de­
YOted enureiy to expia.ir..l!lg that the s:andards for a preliminary injunc~io:: 
had not been me:. id .. at ZS-ZS. The Distric:: Cour.'s order gra.ntmg m· 
ju.nct:ve reiief was e:iritle<l an MOrder Granting Preliminary Inju!',ction," 
a:id a Later order expanding the injuncfr.-e relief to include more positions 
was entitled an word er Expanding Preliminary In1unc:10n." App. to Pet. 
for Cert. in :-;o. 82-229, pp. Ai7, A82. The Court of A.pP'!a..is expressly 
de5.ned the nature of its inquiry by stating: 
uv.·e must weigh whether the plaintiffs have shoV11'1 a possibili:y of success 
on the merits. whether the plaintiff or defendant would su.."fer irreparable 
hann and v;hether the public interest warrants the injunction. . . . The 
standard of apP'!!la~e renew is whether the district court abused its discre­
tion in grantmg the preliminary injunction. 

~[The District Judge] did nor abuse his discretion in granting the prelimi· 
nary injunction. tt 679 F. 2d 541, 560 (CA6 1982). 

•• 
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because the city did not press for a final decision on the mer­
its. The issue, therefore, is not properly before this Court. 
Aiter ta.l<-ing jurisdiction over a controversy that no longer 
exists, the Court reviews a decision that v;as ne\·er made. 

In so doing. the Court does precise:y \vhat in Camen·isch, 
supra, it unanimousiy concluded \Vas error. Camenisch ir.­
volved a suit in which a deaf student obtained a preliminary 
injunction requiring that the .t:riversity of Texas pay for an 
inte;preter to assist rim i.J1 his studies. \rnile appeal of the 

. preli::T..i:ar:: injur:ction ·was pendir.g before the Court of Ap­
peals. the student graduated. The Court of Appeals af-
5.rr:ied the District Cour:. In so doing, the appellate cour: 
rejected Camer..isch's suggestion tl:a: his graduation ren­
dered the case :r.;oo: beca:.:se the Dis:rict Court had required 

.. Camerjsch to pos: a bor:d before granting the preliminary ir1-
junction. and there remained the issue whether the Uriver­
sity or Camer..isch should bear the cost of the interpreter. 
Tnis Cow-. gran:ed certiorari and vacated and re:;;.anded the 
case to the Dis:ric: Court. The Court explained: 

"The Court of Appeals correctly held that the case as a 
whole is not moot. since, as that Court noted, it remair.s 
to be decided who should ultimately bear the cost of the 
interpreter. However, the issue before the Court of A.p­
peals u:as not u:ho should pay for the interpreter, but 
rather u:hether the District Court had abused its discre­
tion in issuing a preliminar:J injunction requiring the 
l.:niversity to pay for him. . . . The two issues are sig­
nlfi.cantly different, since whether the preliminary in­
function should have issued depended on the balance of 
factors [for granting preliminary injunctionsj, while 
whether the r.:nirersity shoidd ultimately bear the cost of 

It is hard to imagine a clearer statement that the issue considered by the 
Court of • .\ppeals was the propriety of a preliminary i.>Jjunction. In any 
event, even if the Court of Appeals went beyond the scope of its appropri­
ate review, it would be our duty to correct th.at error, not to follow it. 
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the interpreter depends on a .fi.nal resolution of the mer­
its of C amenisch's case. 

c·ntil [a trial orz the meritsl has taken vlace. it w01.lld be - ' ' 

inappropriate for this Court to intimate any rifle on the 
merits of the lau·s1.1it." 451 L. S., at 393. 398 (emphasis 
added). 

Camenisch makes clear that a determination of a party's 
entitlemer.t to a prelimir:ary' inj'J.nction is a separa:e iss:.ie 
from the de:errT'...:r:a:ior: of the meri:.3 of the par::\-·E under~::-

"ing iegal claim, and that a reviev.ing court should not confose 
tte two. EHn ii the i:::sues preser::ed by the preli:n.inar:» ir.­
jur.ction ir:: these cases \Ye re not moot. therefore. the on::; 
issue before this Co:.:r;: would be t!:e propriety of pre~im.ir:a::-y 
inj'J.r:ctive relieC See, also, Seic York State Liquor Au-

• thoriry v. Bellanca., 452 L. S. 714. 716 (1981); Doran\'. Sa-

· T!ie G:s::...T'Jc:1on be:~·eer: :he p:-e::..TJ;;a.;y· and =::ia: ir: .. ~:lnc:icn s:ages of a 
p!"')ceed~::g :~ !':"'lore :ha:-~ mere f\:1r:r:a~ism. The ::.."'ne pressQ:es :nvolved ::: 
a rei:;'Jest for a prelirn.:nar:· i.rlj4::ict1or .. reqU..::e cou:-:s to rnMe detemjna~ 
nons ~~thout the aid of f..:l} br1efi...i~g or fac:uaJ deve~opment. and make a:~ 

~:..:c:: Geter:-:-~r..ation.s r.e~e5sari~y ?TO\""i,sjona!. Like the proceecii::gs ~ 
Camenisch" those in this litiga~ion ··bear t.he marks of the ha.s~e cba:ac­
tens::c ofa request for a preiirr..i:-.a:-y injunction." 451 'C. S., at 398. The 
heari..'lg on :he prel.irnina:--; i:'ljunction was held four days after t!'le layof:o 
had been announced. With the exception of a single deposition the day 
before :he hearing. ~here was no discovery. In openL'lg the hearing. the 
tr:a: 3;.idge noted: .. One ofche probiems with these inj:,;.nc:1on hear111gs cen­
ters a.rou..'1d the fact that the ia.,..-yers don't have the usual tune to de\·elop 
the issues. and take discovery, and exchange information, and to call on 
each other to sute what they think the issues are ... l got an idea from 
the lawyers-I am not sure that they were finally decided on what :route 
they v:ere going .... " App. 30. It is tr..ie that the District Court made a 
few of what generously could be described as findi.'lgs and conclusions. but. 
as the Court in Camrnzsch pointed out, .. findings of fact and conclusions of 
law made by a court granting a prelimi."la.ry injunction are not binding a~ 
tnal on the merits." 451 l:. S., at 395. Accordingly, there is simply no 
proper basis on which this CoW"C legitim.ate;y can decide the question 
whether the city's proposed layoffs \iolated the consent decree. 



82-ZOti & 82-229-DISSE:ST 

FIREFIGHTERS i. STOITS 13 

lem Inn, Inc., 4'.?'.2 F S., at 931-932, 93-L It is true, of 
course. that the District Court and the Court of Appeals had 
to make a preliminary evaluation of respondents' likelihood of 
s;iccess on the merits, but that ernluation provides no basis 
fo; decid:ng the me;its: 

"Since Camenisch's likelihood of success on the merits 
was one of the factors the District Court and the Court of 
Appeals considered in gra::ting Camerisch a prelir.Unary 
ir:ju;,c:irn. it rright be suggested tha: their decisior.s 
were tar:.:a:.io'.lnt to decisior.s on the unde;l}ing merits 
and th:.is :ha: the preJi!T'ir.ary-injunction issue is not 
truly moot. . . . This reasoning fails. hou·er.:er, because 
it imprcperiy equa:es 'likelihood of success' u:ith 'suc­
cess,' and ichc.z is more impona nt, because it ignores the 
signU:..Cant procedurai differences betu.:een preliminar::1 
anc pennanen: injunctions.'' 451 t:. S., at 39~ (empha­
sis added). 

B 

.?-..fter ignorir:g the appropriate standard of review, the 
Court tten focuses on an iss:.ie that is not in these cases. It 
Deg:r.s it.s ar:aJ:,~si~ by .sta:ir:g ttat the ';is.sue at the hea:-: of 
this case" is the Disaict Court's po\ver to "eme[r] an ir;junc­
tion requiring \vhite employees to be laid off." A.nte, at 9. 
Tl:at statement. \\ith all respect, is simply incorrect. On its 
face, the preliminary injunction prohibited the city from con· 
ducting layoff.s i:r. accordance \\ith its seniority system "inso­
far as it \\ill decrease the percentage of black[s] . . . pres­
ently employed'' in certain job categories. App. to Pet. for 
Cert. in No. 82-229, p. A80. The preliminary injunction did 
not require the city to lay off any white employees at all. In 
fact, several parties interested in the suit, including the 
union. attempted to persuade the city to avoid layoffs en­
tirely by reducing the worki'1g hours of all fire department 
employees. See Brief for Respondents i3. Thus, although 
the District Court order reduced the city's options in meeting 
its fiscal crisis, it did not require the dismissal of white em-
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ployees. The choice of a modi5ed layoff plan remained that 
of the city. 

Tr.is fac:"J.al detail is ir;;por-:ar.t beca'Jse it makes clear that 
the prelimir.ary injur.ctior: did not abrogate the contractual 
rights of wb:e err.ployees. If the modi£ed layoff plan pro­
posed by the city to comply \\ith the District Court's order 
abroga:ed cor.tractua1 rights of tl:e union. those righ:s re­
ma:ned e::; .. for2eab'.e. This Cour:. recognized this principie 
just last Ter:n in W.R. Grace & Co. v. Local 'Cn-ion ':59, 

-- l'. S. -- (1953), which presented a situation remark­
ably si.r::T~ar to the one here. In that case, an employe:: 
S·::<ug!:: to conc:Jct :ayoffs a::d faced a cor,fEct between a Title 

.. YII concfoa:ion agreement protecting its female empioyee.s 
ar:d :he serjorit:.: r1gf1ts of its male emplo}~ees.. The em­
ployer chose to lay off male employees, who filed gTievances 
and ob:ained awards for the \iola:ion of their contractual 
ng;;:.s. In upholdir.g tJ .. e awards, this Cour: explained that 

.the ~i1emn:a faced by _the :mploye~ did r:ot render the ma.ie 
e:npioyees ~ontract;ia1 r1g~:s u:;;en..torcea!:tle: 

"Given the Company's desire to reduce its workforce, 
it is under.fable that the Company was faced v.ith a di­
lemma: it could follow the conciliation agreement a5 mar:.­
dated by the District Cour: and risk liability under the 
collective bargai.'lin.g agreement, or it could follow the 
bargaining agreement and risk both a contempt citation 
and Title VII liability. The dilemma, however, was of 
the Company's own making. The Company coffilT'Jtted 
itself voluntarily to two conflicting contractual obliga­
tions." Id., at--. 

It is dear, therefore, that the correctness of the District 
Court's interpretation of the decree is irrelevant \\ith respect 
to the enforceability of the union's contractual rights; those 
rights remained enforceable regardless of whether the city 

I 
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had an obligation not to lay off blacks. 8 The question in 
these cases remains ·whether the District Court's authority 
pursuant to the: consent decree enabled it to enjoin a layoff of 
more than a certain number of blacks. The issue is not 
whether the District Court could require the city to layoff 
whites, or ii·hether the District Court could abrogate contrac­
t'Jai rights of white firefighters. 

III 
Assur..ing. as fr.e Court erroneously does. that the Dis:rict 

Court er.:ered a perrna::er.t injunction, the question on re­
;,iew then would be whether the District Cou:r: had au:.hor::y 
to enter i:.. In a.t::.rin.ing the District Cou:r:, the Cour: of Ap-

, . .. . "" '. - .. peais suggested at 1east t\\'O grounds on v,:mc:: responaen:s 
migl":t have prevailed on the merits. 

The fi..rst of these derives from the contractual characteris­
tics of a consent decree. Because a consent decree ''is to be 
constr..ied for enforcement purposes essentially as a con­
tract." L~nited Stc.tes v. ITT Continent.al Baking Co., 420 
'C. S. 223, 238 (19751, responde!'its had the right to specific 
performance of the terms of the decree. If the proposed lay­
offs violated those terms. the District Court couki issue a.r1 
i.?"Jjunction requiring compliance \.\ith then:. Alternatively, 
the Court of Appeals noted that a court of equity has irfrierent 
power to modify a consent decree in light of changed circum­
stances. 679 F. 2d 5-41, 560-561 (CA6 1982). Thus, if re­
sponder.ts could show that changed circumstances justified 
modL41cation of the decree, the District Court would have au­
thority to make such a change. 

Respondents based their request for injunctive relief pri­
marily on the first of these grounds, and the Court's analysis 
of this issue is unpersuasive. The District Court's authority 
to enforce the terms and purposes of the consent decree was 

'Judge '.\1artin's opinion concurring in part and dissenting in part from 
the Sixth Cin:u:t's decision is based on preciseiy ~his point. See 679 F. 2d, 
at 569. 
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expressly reserved in «: 17 of the decree itself: "The Court re­
tains jurisdiction of.this action for such further orders as may 
be necessary or appropriate to effectuate the purposes of tbs 
decree." App. to Pet. for Cert. in~ o. 82-2:29, p. A69. Re­
spondents relied on that provision in seeking the prelirPJnary 
mJunction. See Plaintiffs' Supplemen:al )Iemorandum in 
Suppor: of a Preliminary Injunction 1. The decree obligated 
the city to provide certain specL.+Jc relief to par:ie.i.lar individ­
uals, and to pursue a long-term goal to "raise the black repre­
sentation in eact job classi.'1cation on the f..re depanment to 
levels approxirr.a:ing the black proportion of the ciYiliar. labor 
force in Shelby County." App. to Pet. for Cen. in Xo. 
82-229. p. A&-L The decree set more speci..O:c goals for hir­
ing and promotion oppor:~j:!es as well. To meet these 
goals, the decree "requiref d] reasonable, good faith efforts on 
the part of the City.'' Ibid. 

In support of tbeir request for a preliminary i.njur.ction. re­
spondents c!aimed tha: the proposed layoffs would adverseiy 
a..:fect b]ac:Ss sigrd:ca.::tly out of proportion to their represen­
tation. Supplementa! )!emorandum i....11 Support of a Preli.'ni­
na:ry Injunctior:. pp. 1-2. They arg-Jed that the proposed 
lay of s were "designed to th\vart gains made by black3" 
under the decree. Id., at 2. Their argument emphasized 
that the .J.Iayor had ''absolute discretion to choose which job 
dassi....'1cations" were to be affected by the layof:f.s. ibid., and 
that the "ranks chosen by the .J.fayor for demotion are those 
where blacks are represented in the gTeatest number." Id., 
at 4. Respondents claimed that such a Layoff plan ";:iolates 
the spirit of the 1980 Consent Dec:ree." Id., at 3. Had :re­
spondents been able to prove these charges at trial. they may 
well have constituted a itiolation of the city's obligation of 
good faith under the decree. On the basis of these claims, 
the limited evidence presented at the hearing prior to the is­
suance of the preliminary injunction, and the District Court's 
familiarity v.ith the city's past behavior, the District Court 
enjoined the city from laying off blacks where the effect 
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wouid ha\'e been to reduce the percentage of black represen­
tation in cenain job categories. By treating the District 
Court's injunction as a permanent one, however, the Court 
first deprives respondents of the oppor:unity to substantiate 
these claims, and then faults them for ha\ing failed to do so. 
But \\ithout determining whether these allegations have any 
substance. there is simp1y no way to determine v:hether the 
proposed :ayoff p!an vio!ated'the terms of the consent decree. 

Eve:;i if responden:.s could not have shov.-n that the pro­
posed layoff plan cor.fbcted \\ith the city's obligation of good 
faitl;. '17 of the Decree also empowered the Di.strict Cour: to 
er:ter orders to "effectuate the purpose,:;" of the decree. 
Tliu.s. if ::o:.e District Cour: concl'Jded that the layoffs would 

.. fr..istrate those purposes, then the decree empowered the 
District Cour: to enter an appropriate order. Once again, 
however, on the limited factual record before the Court, it is 
irr:prope!" to specc;late about ·whe:her the layoffs would haxe 
fr.ls:rc.:ed tf.e gai:lS made under the consent deC!"ee suffi· 
ciently to justify a perr:::anent i.'!Jjunction. 

Tne Court rejects the argurner:: that the injunctive relief 
was a proper exercise of the power to enforce the purposes of 
the decree principally on the ground that the remedy agreed 
upon ir1 the consent decree did not specifically mention lay­
offs. Ante, at 11-12. This treatment of the issue is inade­
quate. The power of the District Cou...'1. to enter further or­
ders to effectuate the purposes of the decree was a part of the 
agreed remedy. The parties negotiated for th.is, and it is the 
obligation of the courts to give it meaning. In an ideal 
world, a well-drafted consent decree requiring structural 
change might succeed in providing explicit directions for all 
future contingencies. But particularly in civil rights litiga­
tion in which implementation of a consent decree often takes 
years, such foresight is unattainable. Accordingly, parties 
to a consent decree typically agree to confer upon supervising 
courts the authority to ensure that the purposes of a decree 
are not frustrated by unf o:reseen circumstances. The scope 
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of such authority in an indiYidual case depends principally 
upon the intent of the parties. Viewed in this light, recourse 
to such broad notions as the "purposes" of a decree is not a 
rewTitbg of the partie;;:' agreement, but rather a part of the 
attempt to implement the \\Titten terms. The District 
Judge in these cases, who presided oYer the negotiation of 
the consent decree, is in a unique position to determine the 
nature of the par:ie::' original intent, and he has a distinctive 
familiar::y \\ith the circurr.s:ances that shaped the decree and 
def..ned its purposes. According'.y, he should be given spe­
cial deference to interpret the general and any ambigi.Jous 
term.sin t.he decree. It simply is not a sufncien: response :o 
conclude, as the Court does, that the District Court cou:d not 
enjoin t.he proposed layoff plan merely because layoffs were 
not specifically rner:tioned in the consent decree. 

In this regard, it is usefal to note the limited nature of the 
injur.ctive relief ordeY-ed by the District Cour:. The prelir.ij­
nary injunction did not embody a cond:.ision that the city 
could never conduct layoffs in accordance \\ith its serjority 

• policy. Rather, the District Court preliminarily enjoined a 
particular application of the seniority system as a basis for a 
particular set of layoffs. \\.nether the District Court would 
enjoin a foture layoff presumably would depend on the fac­
tual circumstances of that situation. Such a future layoff 
presumably would affect a diff ey-ent proportion of blaclr..s and 
whites; the black represer.tation in the :fire department pre­
sumably would be higher; the layoffs presumably would ne­
gate a smaller portion of the gains made under the decree: 
and the judge would have worked v.ith the parties at imple­
menting the decree for a longer period of time. There is no 
way of kno"'ing whether the District Court would conclude 
that a future layoff conducted on the basis of seniority would 
frustrate the purposes of the decree sufficiently to justify an 
injunction. For this reason, the Court is v.Tong to attach 
such significance to the fact that the consent decree does not 
provide for a suspension of the seniority system during all 
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layoffs, for that is not what the District Court ordered in 
these cases. 

B 

The Court of Appeals also suggested that respondents 
could have prevailed on the mer:ts because the 1981 layoffs 
may have justified a modification of the consent decree. 
Th.is Court frequently has recogrizec the inherent "power of 
a cour: of eqci:y to modi~; an injunctior: in adaptation to 
c::ar:ged conditions tt'..o:..:g!: i:. \\·as e!1tered by con::ent.'' 
·cnited States v. S1r1ft & Co., 286 lJ. S. 106. 114 (1932); ac­
cord. Pasadena City Board of Education v. Spangler, 427 
L·. s. 424, -137 (1976); 'Cnited s:ates Y. r..:mted Shoe .'tlachin­
ery Corp., 391 L. S. 2-ri. 251 (1968). "The source of the 
power to modify i.s of course the fact that an injunction of ten 
req:..:ires a con:ir:cir:g i\i]ling;iess to appiy its powers and 
processes on behalf of the party who obtained that equitable 
relief." Sys~£rn Federation v~ T\,.,.right, 36.i lT. S~ &i2, 647 
0961). The test for rJlir:g on a plaintiff's request for a modi-

• fication of a conser:t decree is "whether the change ser•e[s} to 
eff ec:uate ... the basic purpose of the original consen: de­
C!"ee." Chr;1sler Corp. v. [:nited States, 316 l7. S., at 562. 

The Court rejects this ground for affaming the prelimina..""}· 
injunction, not by examining the purposes of the consent de­
cree ar:d ·"'·nether the proposed layoffs justified a modification 
of the decree, but :rather by reference to Title VII. Tne 
Court concludes that the preliminary injunction was im­
proper because it "imposed on the parties as an adjunct of 
settlement something that could not have been ordered had 
the case gone to trial and the plaintiffs proved that a pattern 
or practice of discrimination existed." Ante, at 16. Thus, 
the Court has chosen to evaluate the propriety of the prelimi­
nary injunction by asking what type of relief the District 
Court could have awarded had respondents litigated their 
Title VII claim and prevai1ed on the merits. Although it is 
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far from cJear whether that is the right question, 9 it is clear 
tha: the Court has given the \\Tong answer. 

Had responden:s prevailed on their Title VII claims at 
trial. the remedies available would have been those pro\·ided 
by § 706(g), 4'.2 l'. S. C. § 2000e-5(g). l:nder that section, a 
court that determines that an employer has violated Title Vll 
may "enjoin the respondent from engaging in such unla\1.-ful 
employmer:t practice, and order such affirmative action as 
may be appropriate, which may include, but is not limited to, 
reir:s:a:er::.e::t or J-:irir:g of employees. ;,\ith or \\i:hout back 
pay ... , or any other eq?litable relief as the cmcrt deems ap· 
prupria:E" { err.pf:asis added). The scope of the relief that 
co:.:.:d ta ;·e bee:: e:::ered on beh2.lf of respondents had they 
prevai:ed at tr:a: therefore depends on the nature of relief 
that is "appropriate" in remed)ing Title VII violations. 

Ir: dete!"'T:"..idr.g the nat'.lre of "appropriate" relief under 
§ 701J(g), cour:s have distinguished betv>een indi;,idual relief 
and ract-cor:.:-ciou.s class relief. ..;.lthough o\·erlooked by t.r:e 
Court. tbs distinc:ion is 'highly rele\·ant here. In a Title T\·II 
dass-action suit of the type brought by responder.ts, an incli­
viduai plc.inti?. is en ti tied to ar; award of indhidual relief only 

•The Court's analysis seems to be prerrised on :he •iew that a conse:;: 
decree ca:;no: provide relief tha: could not be obtai.-ied at trial. In ad­
dressmg the Court's anal::si.s, I do not mean to impiy ~ha: I accept its 
prern.i;;;e as correc~. In Stee!u·fYl'kl!"l"S v. Weber, 443 t'. S. 193 (19791, this 
Cour: considered whether an aftL-m.ative ac:ion pian adopted voiun~a.rily 
by an employer violated Title VII becau.se it d:scrunina:.ed again.st whites. 
In hoiding that the plan was l.a""iul. the Court stressed that the voluntari· 
ness of the pian irJormed the nature of its i.T\quiry. J d., at 200; see also id., 
11.t 211 (concurr:ng opinion). Because a. consent decree is an agreement 
that is erJorceable in C'OW-:, it has qualities of both voluntariness and com­
pulsion. The Court has explained that Congress intended to encourage 
voluntary settlement of Title VII suits, Carson v. American Brands, Inc., 
450 t:. S. 79, 88, n. 14 (1981), and cooperath·e private efforts to elimi.."late 
the lingering e!fec~s of past discrimination. Weber, 432 C S., at 201-207. 
It is by no means clear, therefore. that the pem.issibie scope oirelief a\"ail­
a.bie under a consent decree is the same as could be ordered by a court after 
a finding of liability at trial. 
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if he can establish tha: he was the victim of discrimination. 
That req:.dremem gTO\\-s out of the general equitable princi­
p:e::: of ··make whole·· reiief; an indi\idual who ha.s suffered no 
inj:rry is not enti:lecl to an ir.cb·idual award. See Teamsters 
v. Cmted Stares, -431 l'. S. 324, 3-fi~3.JS, 36+-371 (1977). If 
\ictirniza:ion is showr.. however. an individual is entitled to 
whateYer retroac:i·:e seniority, backpay, and promotions are 
cor.sister:t w"ith tr.e s:atute 's goal of maJ.-.2r.g the victir::1 whole. 
FrarJ:s v. Bcncman Transportation Co., 42-4 r. S. i-17, 
762-iiO (1976;. 

In Ti:ie YII class-ac:ion s11i:s, the Courts of Appeals are 
ur:an.imo:.is1y of tf.e Yie\Y t1:at race-conscious ~~:ma:i\"€ relie: 
ca:: also be -~app;opria:e .. under§ -;"06(_g). 10 See ["'nirersity D]~ 
Caiiforma Rege::ts \'. Ba.!;ke, .J,38 L. S. 26.3, 301-302 (opinior: 
of POWELL. J.); id., at 353. n. 28 (1978) (opirjon of BP.E::");A:'\, 

\\'ElTE. ~\lARSHALL and BLACY..)Il.~, JJ.). The purpose of 
such re'.ief is not to make whole any par:icular individual. bu: 

' .. ' , . , ,,.,... ,,. ~ . 
rarner to remec:,,~ :ne pre~ent c1a~~-\\'1Ce errects O! pas~ a1s-
crimination or to pre\·ent similar di.scrimina:ior: ir. :he fat11.re. 
Beca'.lse the discrim.inat:or. sought to be al1e\iated by race­
conscious relief i.s the clas.s"'~\lde effects of paE-t discrimina:ior:, 
rather than clisc:irn.ir.a:ion agair.st identified members of the 
class. such relief is pro\·ided to the class as a whole rather 

'"See e.g .. Boston Chapter. SA.4.CP. Inc. v. Beecher, 504 F. Zd 1017. 
10:27-1025 CAl 197.;,, cer... denied. 421 l". S. 910 (1975•: Rios v. Enter­
;r:.se .4.ss'n Stea.m_ritte-rs Local 638. 501 F. 2d 6~. 629 ((..\2 19'7·L: 
E E. 0. C. v. -4.merican Tel. & Tel. Co .. 558 F. 2d 167. 174-177 \CA3 
1977i, ce~. demed. 438 U.S. 915 {1978); Chisholm v. 'Cnited States Postal 
Sm."tce. 665 F. 2d -t82, 499 CCA-11981); r.:nited States v. City of Ale.rcm­
dria. 614 f. 2d 1358, 1363-1366 (C • .\5 1980); r.:nited States v. 1. B. E. W , 
Local So. 38, 428 f. 2d 14-1 <CA6), cert. denied, 400 U. S. 943 (1970); 
r.·nited States...-. City of Ch;cago. 663 f. 2d 1354 CCA7 1981) (en ba.ncJ; 
Fire_nghte-rs Institute v. City of St. Louis, 616 f. 2d 350, 364 (CA8 1980). 
cert. denied. 452 l". S. 938 (1981): r:nited States v. lronu·wkers Local 85. 
443 F. 2d 544. 553-554 (CA9l. cert. denied, 40-l t:'. S. 984 0971); Cnited 
States v. Lu Way .i-!otw Freight, Inc .. 625 f. 2d 918. ~ ((AlO 1979); 
Thompson v. Sau:ye-r, 219 1:. S. App. D. C. 393. 430. 678 F. 2d 257, 29-i 
(1982). 
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than to its indh·idual members. The relief may take many 
forms, but in c!ass actions it frequently involves percent­
ages-such as those contained in the 1980 conser.t decree be­
tween the city and respondents-that :require race to be 
taken into account \Yher: an employer hires or promotes em­
ployees. The distir.guishing feature of race-conscious relief 
is tha• no indi\·idi.la! membe-r of the disadYantaged class has a 
c!ai:;'} to it. a::d indivicb.al bene5cia!"ies of the relief need no: 
show that frey were tJ.emse:H:s victims of the discriminatior: 
for wrJcf.. the re'.ief was granted. 

In the ins:ar:: case. respondent.::' request for a pre!.:rr..ina:ry 
injunc:ion did no: incbde a reques-r: for individ·Ja: awa:rcs of 
retroacfr;e ser..iori::,·-and, contrary to the implication of the 
Cour:·s opirior .. the District Court did not make any such 
awarcs. Ra~her, the District Cou:r: order required the city 
to cor:duc: i:.s lay of:~ i~ a race-cor4scious mar~1er: speci5ca11~-, 
t!:e pre:i:rjnz~~· inj~r:c:ion protibited the ci::.y from cond:..ic:­
ing layoffs that would "decrea.::e the percentage of black[s]"' 

• in cer:ain job categories. The city remained free to lay off 
any indi\iC'..lal black so long as ::-.e percen:age of black repre­
sentatior: ·\\·as maintained. 

Because tf.ese cases arise out of a consent decree, and a 
trial or: the r:1eri~s has r.ever taken place, it is of course iin­
possib1e for the Cou:r: to k.t'1ow the extent and nature of ar:.y 
past discrirn.ir.ation by the city. For this reason. to the ex­
tent that the scope of appropriate relief would depend upon 
the facts found at trial, it is impossible to determine whether 
the relief provided by the preliminary injunction would have 
been appropriate follo\\ing a trial on the merits. N everthe­
less, the Court says that the preliminary injunction was inap­
propriate because, it concludes, respondents could not have 
obtained similar relief had their cases been litigated instead 
of settled by a consent decree. 

The Court's conclusion does not follow logically from its 
ov.-n analysis. As the Cou.""'t points out, the consent decree 
arose out of a Title VII suit brought by respondents alleging, 
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inter alia, that the city had engaged in a pattern and practice 
of discrimina:ion agai.:;st members of the piaintiff class. Mr. 
Stotts. the named plaintiff. claimed that he and the class 
mer::J'Jers tha: he represented had been denied promotions 
solely because of race, and that because of that discrimina­
tion, he and othe; me:;ibers of the class had been denied their 
rightfJJ rank in the :>Iemphis Fire Department. See Com­
plaint of Respondents in :\o. 82-229, ...-9 and 10, App. 10. 
Had responder.ts' case actua'.ly proceeded to trial. therefore. 
it would ha·•e i::;-;olved the now farn.iliar :wo-s:age procedure 
established in Teams~ers and Franks. The first stage v.-ould 
.ha\-e beer. a t::-ial to deterr.ir.e whether the city had engaged 
ir: u::la\\-7'-Jl di5crirrJr._ation: if so, the case \vou:d proceed to 
t!-:e second stage. d-.;r:.ng -1\·hid: the indiYidua: members of the 
c'.ass would have the oppor:un.ity to establish that they were 
vic:ir:J.~ of di:;cri~Jna:ion. Teamsters, 431 V. S4, at 371, 375. 
The Court itself cC>rrectly indicates: "If individual members of 
a p:ain:~~ cla2.s de!:lor:strate tha~ they have been act~a} <t,,-ic .. 
ti.ms of the discril7'..inatory practice, they may be awarded 
competiti\·e seniority and giYen their rightful place on the :se­
niority roster." A.nte, at 15. \Yere responder.ts to pre':ail 
at trial on their claims of discrimination, therefore, they 
would haYe been entitled to indh·idual awards of relief, in­
cluding appropria:e retroactin serjority. Thus, eYen treat­
ing the District Court's prelir:linary i.rijunction as if it granted 
indi\idual awards of retroactive seniority to class members, 
it is relief that respondents might have obtained had they 
gone to trial instead of settling their claims of discrimination. 
Thus, the Court's conclusion is refuted by its ow11 logic and 
by the very cases on which it relies to come to its result. 11 

"The Court's opinion is su.fficient!y ambiguous to suggest another inter­
pretation. The Cour.. C!lnciudes that the preliminary injunction was im­
proper because it gave respondents something they could not have ob­
tained had they proved that "'a pattern or practice of discrimination 
existed." Ante, at 16. It is possible. therefore, that the Court is suggest· 
ing that the lilT'..it on relief available under a consent decree is that which 



82-206 & 82-22S-DISSE:\'T 

24 FIREFIGHTERS i·. STOTTS 

For reasons never exp1ained, the Court's opinion has fo­
cused entirely on what respondents ha\·e actually shown, in­
stead of what they might have shown had trial ensued. It is 
irr;proper ar:d ur..fair to faul: respor.dems for failing to show 
"that ar.y of the blacks protected from layoff had been a \.ic­
tim of discrimination," ante. at 16. for the simple reason that 
the clair;:s on which such a sho\\ing would have been made 
never ·went to tr:ai. The \\·hole point of the consent decree in 
these cases-and indeed the point of most Titie VII conser:t 
decrees-is for bo:h par:ies to avoid the time and expense of 
litigati:::g the question of liability and idemifyi.r.g the victims 
of discrimina:ion. In the ir:s:ant consent decree. the city ex­
press::~· denied ta,.~iI:g er;gaged ir: an)· discrirninc.:ion at all. 
~e\·er:he:ess, :he cor:sent decree i.'1 this case provided Se\·­

eral persons with both promotions and backpay. By defu'..i­
tion. a:J such relief wen: to persons never determined to be 
\ictims of discrirrunatior., a.'1d the Court does not indicate 
tha: it means to !3ugge5: that :he orjgina1 con5er:t decree i..1 
these cases was inYa:.id. _i~11y suggestion that a consent de­
cree can provide relief only if a defendant concedes liability 
would drast1caEy reduce. of cou..i-se, the incentives for enter­
ing into consent decrees. Such a result would be incon­
grJous, given the Cour:'s past statements that "Congress ex­
pressed a strong preference for encouraging volun:ary 
settlement of employment discrimination claims." Carson 
v. American Brands, Inc., 450 u. S. 79, 88, n. 14 (1981): see 
A.lexander v. Gardner-Deni:er Co., 415 l:. S. 36, 44 {197J). 

The Court's reliance on Teamsters is niistaken at a more 
general level as ·well, because Teamsters was concerned v.itb 

could be awarded if a plaintiff prevailed in ".:;tage r~ of a case but failed to 
proceed to "s:age ff' during which the plaintiff seeks to identify actual \iC· 

tims of di~cr:rn.inat1on. But the Court has failed to provide any suppor. for 
this odd notion. The rationale underl)ing its opinion seems to be that the 
limit of the Di.strict Court's remedial power is that which could have been 
ordered foilov.ing a triai on the al.leged discrimination. not just the first 
stage of such a trial. 
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individual relief, whereas these cases are concerned exclu­
sively with class\\ide, race-conscious relief. Teamsters 
arose out of two pattern-or-practice suits filed by the Govern­
mer:t alleging that a union and an employer had discriminated 
agair:st rninori:ies in hiring tn1ck drivers. Prior to a finding 
of liabili:y. the Go\·ernment entered into a consent decree in 
partial resolutior. of the sui:. In that decree, the defendants 
agreed to a variety of race-conscious remedia} actions, includ­
ir:g a req:..iiTemen: tha: ~he company hire "one :-:eg-y-o or Span­
ish-surnamed persor: for every white person" until a certain 
per-cer::age of rn.inori:y represen:ation was achieved. 431 
C S., at 330-331, n.. -4. Tbe decree did not settle the claims 
of i;;di·.:id'..:a} class !':'.embers. however, and allowed the incii­
vidua:s whorr: fr,e cour: found to be \·ic:.im.s of discrimination 
to seek \t,·ha:e\·er retroac:iYe seniority was appropriate under 
Title VII. Ibid. 

In Teamsters. t'.":e::efore. al} class-;i,-ide clai)";lS had been se:­
t:ed before t!':e case reacted fr.is Court. The case concerned 
oniy the problems of determining victims and the nature of 
appropr:ate indi,·idua'. relief. Teamsters did not consider 
the nature of appropriate af=:rmative class relief that \vould 
have been available had such relief not been provided in the 
conser:: decree between the parties. The issue in the 
present cases. as posed by the Court, is just the reverse. 
Respondents have not requested individual awards of senior­
i:.y, and the preliminary injunction made none. Thus, the 
issue in these cases is the appropriate scope of clasS\\ide re­
lief-an issue not present in Teamsters when that case came 
here. Teamsters therefore has little relevance for these 
cases. 

The Court seeks to buttress its reliance on Teamsters by 
stressing on the last sentence of § i06(g). That sentence 
states that a court cannot order the "hiring, reinstatement, 
or promotion of an individual as an employee ... if such indi-

. v'idual ... was refused employment or advancement or was 
suspended or discharged for any reason other than dis-
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crimir.ation'' in Yiolation of Title VII. The nature of the 
Cour:·s reliance or. that sentence is unclear, howeYer, be­
cause ti":e Cour: states merely that the District Court "ig­
nores" the "policy behind § 706\g)." Ante, at 19, 16. For 
seYera! reasor~s. hO\':ever, it appears that the Court relies on 
the policy of § 706(g) only in making a particularized conclu­
sion conce~ing the relief gTar.ted in these cases, rather than 
a conclusior. about the general aYai:ab:l:::; of race-cor:scio11.s 
remedies. 

In d:scussir:g § 706''.g), the Cour: relies on se\·eral passages 
from the legis:a:ive history of the Civil P.ighu .~.ct of 196-J in 
wdcb indi-;idual legislator:: stated their views that Title VII 
would not a;..ithorize t!-.e imposi:ion of remedies based upor. 
race. Ar.d while there are indications that r.lany ir. Congress 
at the tir.le opposed :r.e use of race-cor.scious remedies. :here 
is a:.i:hori:y that suppor:s a naITO\Yer interpretation of 
§ 706\gi. l'nder that interpre:a:ion, the last sen:er:'.:'e of 
§ 706(g.l addresses only the si:uation in which a plaintiff dem­
onstrates that an employer has engaged in urJa\vful dis­
crirnination, bu: the empioyer can show that a par:icular incii­
\idual would not have received the job, promotion or 
reinstatement eYen in the absence of discrimir.a:ion because 
there was also a lawfa} ju.s:iflcation for the action. See Pat­
terson v. Greemcood School District 50, 696 F. 2d 293. 295 
CCA4 1982); E. E. 0. C. v. American Tel. & Tel. Co., 556 F. 
2d 167, 174-177 (CA3 1977), cert. denied, 4.38 U. S. 915 
(1978); Day v. J!atheu:s. 17-1 U. S. App. D. C. 231, 233, 530 
F. 2d 1083. 1085 (1976); King v. Laborers Int'l 'Cnion, Local 
So. 818, 443 F. 2d 273, 278-279 (CA6 1971). See also 
Brodin, The Standard of Causation in the Jfi:red-.J!otive 
Title FII Action: A Social Policy Perspectfre, 82 Colum. L. 
Rev. 292 (1982). The provision, for example, prevents a 
court from granting relief where an employment decision is 
based in part upon race, but where the applicant is unquali· 
fled for the job for nondiscriminatory reasons. In that 
sense, the section merely prevents a court from ordering an 
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employer to hire someone unq'..lalifie<l for the job, and has 
nothing to do \\ith prospective dass-v..ide relief. 

:Much of the legislative history supports this \iew. \\'bat 
is now § 7061'g; hacl its origin ir. § 707\e) of H. R. 7152, 88th 
Cong .. 1st Sess. (1963). That original version prevented a 
court from gTanting relief to someone that had been refused 
employment, denied promotion. or discharged "for cause." 
The "for cause" pro\·ision P,resumably ref erred to \Vhat an 
employer must show to establish that a par:icular inc1i\·id'lal 
snm.:<ld not be gi':er. relief. TJ:a: lan51age was amended by 
replac:.r;g "for cause" \\ith "for any reason other than dis­
cr:rr:ir:ation on accour.t of race. color, religion or national ori­
g:r .... \\'hi ct wa.s t!:e version of the sen:ence as passed by the 
Ho'.1se. Tl:e author of the orig::::al ve::sion and the arr:er.d­
ment explained tha: the amendment's only purpose was to 
spec:f:: cause. and to clarify that a co~ can..'1ot fi.r1d a viola­
tion of the act that is ba.s:ed upon facts other than unla\vful 
discrirrir;atiorL 110 C o~g. Rec~ 256'7 (1964) (ren:arks of F .. ep. 
Celler). There is no indication whate\·er tba: tbe amend­
ment wa.s: intended to broaden it.s: prohibition to include all 
forms of prospec:iYe race-conciou.s relief. 

In any event, § i06{g) was amended by the Equal Employ­
ment Oppor:'..lrJty Act of 19i2, 86 Stat. lOi. The legislative 
history of tha: amendment strongly supports the view that 
Congress endorsed the remedial use of race under Title VII. 
The amendment added langi1age to the first sentence of 
§ i06(g) to make clear the breadth of the remedial authority 
of the courts. ...\.s amended, the first sentence authorizes a 
court to order "such affirmative action as may be appropri­
ate. which may include, but is not limited to, reinstatement 
or hiring of employees, v.ith or \\ithout backpay ... or any 
other equitable relief as the cou.rl deems appropriate." 42 
U. S. C. § 2000~5(g) (emphasized language added in 1972). 

in addition, during consideration of the amendment, Con­
gress specifically rejected an attempt to amend Title VII to 
prohibit the use of prospective race-conscious employment 
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goals to remedy discrimination. Senator Ervin proposed an 
amendment to Title VII intended to prohibit government 
agencies from requiring employers to adopt goals or quotas 
for the hiring of minorities. 118 Cong. Rec. 1663-166-± 
0972). Senator J a\·its led the debate agair.st the amend­
ment. Id., at 166+-1676. Significantly, Senator Javits 
stressed that the amendment would affect not only the activi­
ties of federal agencies,. but also the scope of judicial reme­
dies available uncler Title YII. He referred repeatedly to 
court decisior:s orderi::g race-conscious remedies, and asked 
that two such decisions be printed in the Congressional 
Record. Id .. at 166.'.}.-1675.12 He stated explicitly his \iew 
that "[v·•}hat this a;nendmen: seeJ.r...s to do is to undo ... those 
cou.rt decisior.E~ n Id.' at 1665. The amendment \\~a.s re­
jected by a 2 to l margin. Id., at 1676. 

'\\.ith clear knov.;ledge. therefore. of courts' use of race-con­
scious remedies to correc: patterns of discri:m.ination, the 
1972 Cor.g:-t::ss rejec':.ed an at:empt to amend Title VII to pro­
ruoit s;Jch rerneciies. In fact, the Cor..ferer.ce Comrr.ittee 
stated: "In any area where the ne\Y law does not address it­
self. or in any areas where a speci.fa contrary i.'1tention is not 
indicated, it v.:as assumed that the present case law as devel­
oped by the courts wouid continue to govern the applicability 
and constrJction of Title VI1." 118 Cong. Rec. 7166 (1972). 
Rel::ing on this legislative history of the 1972 amendment and 
other actions by the Executive and the courts, four members 
of this Court, including the author of today's opi..-.1.ion, stated 

i: The tv•o cases placed in the Congressional Record were 'Cnited States 
v. Jranu:arkers Local 86, 443 f. 2d 5-*4 (CA9). cert. denied, 404 D.S. 984 
(1971) (a percentage goal for black participation in apprenticeship program 
as part of remedy for Title VII violation), and Contro.ctars Association of 
Ea.stern Pennsyfrania v. Sec-retary of Labor, 442 F. 2d 159 (CA3), cert. 
denied. 404 'C. S. 854 (1971) (upneid lawfulness of a plan requiring contrac­
tors on federally assisted projects to adopt goals for nu.nority employment). 
Senator Ja\its also noted the Justice Department's practice of seeking con­
unt decrees in Title VII cases containing percentage hiring goals. 118 
Cong. Rec. 16i5 (1972). 
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in f.:nfrersity of California Regents v. Bakke, 438 lJ. S. 265, 
353, n. 28: "Executive, judicial, and congressional action sub­
sequent to the passage of Title \'II conclusively established 
tha: the Title did not bar the remedial use of race" (opinion of 
BR EX:\ A::;' WHITE, '}L~RSHALL. and BLACK.IIt:>, JJ .). As 
has been observed, supra, n. 10, moreover, the Courts of 
Appeals are unarjmously of the \iew that race-conscious 
remedies are not prohibited by Title VII. Because the 
Cour.'s op:nion does not even ack'1o\Y1edge this consensus, it 
seems clear tl':a: the Court's conclus:on that the District 
C ou~ "ignored the policy" of § 7061_g) is a statement that the 
race-conscious relief ordered in these cases was broader :han 
necessary. not tl-:a: race-conscious relief i:; never appropriate 
under Title YII. 

By dissenti:-:g. I do not mean glibly to suggest that the Dis­
trict Court's preliIT'inary injunction necessarily was correct. 
Because it seerr1s tha: the affec:ecl whites have no contractual 
rights that were breached by the city's modified layoff plan. 
the effect of the preliminary injunction was to shift the pain 

• of the cit.y's fiscal crisis onto innocent employees. This 
Court has recognized before the difficulty of reconcili"1g com­
peting claims of innocent employees who themselves are nei­
ther the perpetrators of discrimination nor the \ictims of it. 
"In devising and implementing remedies under Title VII, no 
less than in formulating any equitable decree, a court must 
draw on the 'qualities of mercy and practicality [that] have 
made equity the instrument for nice adjustment and recon­
ciliation between the public interest and private needs as well 
as between competing private claims."' Teamsters, 431 
U. S., at 375. quoting Hecht Co. v. Bowles. 321 U. S. 321, 
329-330 (1944). If the District Court's preliminary injuric­
tion was proper, it was because it correctly interpreted the 
original intent of the parties to the consent decree, and eq­
uitably enforced that intent in what admittedly was a zero­
sum situation. If it was v.-rong, it was because it improperly 
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interpreted the consent decree, or because a less painful way 
of reconciling the competing equi:ies ·was within the court's 
power. In either case, the District Court's preliminary in­
junction terminated mar.y mor:ths ago. and 1 regret the 
Cour:.'s insis::.er:ce u;::ior:. ur.necessari:y reviving a past 
contro·;ersy. 
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Background on GEIER v. ALEXANDER 
(Tennessee Higher Education Desegregation Case) 

Event: On Thursday, August 2, the Department of Justice will argue 
before a federal district court in Tennessee that the court should 
not adopt a settlement agreement entered into by the other parties 
in a higher education desegregation case. The United States is the 
only party in the case that has objected to the settlement agreement 
and the district court judge has strongly indicated that he will 
enter the agreement over our objections. Civil rights groups may 
criticize us for this. 

I. Facts: A class of black plaintiffs (represented by. among 
others, the NAACP Legal Defense Fund), a class of white professors 
at Tennessee State University, and the State of Tennessee have 
entered into a settlement agreement, or "consent decree.n to resolve 
the latest chapter in drawn-out litigation designed to remedy 
prior de iure segregation in public colleges and universities in 
Tennessee. Tennessee 1 s higher education system has been operating 
under a court-ordered desegregation plan for a number of years. 
In recent years, the black plaintiffs ·have requested further relief 
from the court, arguing that the existing desegrega..:tion plan has 
not .resulted in a sufficient degree of integration. 

To resolve this claim, the black plaintiffs and Tennessee 
have entered into this consent decree, which they will ask the 
district court to approve on Thursday. If approved by the court, 
Tennessee will be legally obligated to carry out all the require­
ments of the decree. The decree requires the state to erect racial 
"goals 11 for faculty hiring and student enrollment, both graduate and 
undergraduate, as well as a number of other racial preferences. */ 
If, as seems likely, the court approves the decree over our objection~ 
we will consider an appeal. [According to unverified information we 
have received, the National Urban League has recently expressed an 
interest in the case and the United States' position may be criticized 
at their current convention.] 

II. Position of the U.S.: The United States will object to. and 
the court should not approve, the consent decree in its present 
form because it requires the use of admissions, hiring, and other 
racial pre£erences in violation of the Constitution. Some of the 
preferences to be established are the same type as those struck 
down by the Supreme Court in the famous case of Bakke v. University 
of California Regents. 

*I One provision contemplates the development 0£ scholarship 
programs limited to members of a certgin race, and another provision 
requires the State to provide 75 black college students per year 
with special tutoring, scholarships, etc., to encourage their 
enrollment in professional schools. 
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III. Relationship to Administration-Philosophy: The Administration 
has consistently stressed that the Constitution requires all govern­
mental entities to behave in a "color-blind" manner and not to prefer 
any person who is not a victim of racial discrimination over another 
on the basis of race. Governments therefore cannot remedy prior 
discrimination against one racial group by discriminating against 
another through racial quotas. This is the essential lesson of 
the Supreme Court's decision in Bakke and other equal protection 
cases. 

IV. Anticipated criticism and planned Department of Justice 
Response 

Criticism: The Reagan Administration is attempting to foil a 
comprehensive desegregation plan agreed to by all 
the other parties in the case. 

Response: Tne United States will not be a party to --
indeed, will vigorously oppose -- any desegregation 
plan which requires a state· government to violate 
the constitutional rights of innocent students, 
regardless o~ whether the state has agr-eed to take 
such action. More discrimina~ion is simply not the 
way to end discrimination. We will be happy to make 
every effort to work with the state and other parties 
to develop an effective desegregation plan that does 
not include racial preferences, as we have in other 
statewide higher education cases (Louisiana, North 

"""· Carolina). 

V. Talking Points 

0 

0 

0 

The United States fully supports efforts to end 
unconstitutional segregation in Tennessee's higher 
education system and will work with the parties to 
accomplish this goal. 

It will not; however> be a party to any plan which 
requires quotas and other racial preferences. 

The United States will continue to oppose racial 
discrimination, no matter what form it takes. 



U.S. Department of Justice. 

Office of the Deputy Attorney General 

Associate Deputy Attorney General Washington, D.C. 20530 

MEMORANDUM August 2, 1984 

TO: Richard A. Hauser 
Deputy Counsel to the President 

FROM: Roger Clegg1(<: , 
Associate Deputy Attorney General 

· SUBJECT: Geier v. Alexander 

Here is some background information I thought might be 
useful to you. I talked to John Roherfs about this case 
yesterday. 



Page 27: The following should be deleted from first, second, and 
third lines of this page: 

"the restrictions on the remedial authority imposed by secs. 
3 and 5 on the power of federal courts to remedy 
constitutional violations". 

cc: John Roberts 



Page 19. The second paragraph should be deleted in its entirety. 

Page 20, final paragraph. 
The sentence "Congress cannot, consistent with Article III, 
impose on the courts the duty to exercise an essentially 
legislative function without any power to issue relief affecting 
individual legal rights or obligations in specific cases" should 
be amended to read: 

"Congress cannot, consistent with Article III, impose on 
the courts the duty to exercise an essentially legislative 
function without any power to remedy violations of 
individual legal rights". 

The sentence "Without the power to order effective relief ••• ", 
should be amended to read: 

"If without power to order 'any remedy at all' n . . . . 
The sentence "The limitation on remedial authority contained in 
s. 139 could not, therefore, be supported under Article III if 
the limitation deprived the courts of 'effective remedial power' 
on the facts of a particular case" should be amended to read: 

"The limitation on remedial authority contained in s. 139 
could not, therefore, be supported under Article III if the 
limitation deprived the courts of 'all effective remedial 
power'"· 

The sentence, "Tnus, this provision will be upheld by the 
Court ••• " should be replaced with the following: 

"the elimination of assignment and transportation remedies, 
plus the specification of what remedies are aailable, 
combine to create a situation in which the remedial 
authority retained by the inferior federal courts is less 
than that which would have been retained under s. 951. 
Nonetheless, as withs. 951, "[t]his limited effect on the 
court's remedial power does not convert the judicial power 
-- tohear and decide particular cases and to grant relief -­
into the essentially legislative function of deciding cases 
without any power to issue relief affecting individual legal 
rights or obligations in specific cases". Id. at page 12. 
Accordingly, the restrictions of s. 139 'appear to be firmly 
grounded in Congress' Article III sec. 1 power ••• to 
control the inferior federal court jurisdiction'. Id." 
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WASHINGTON, O.C. 20503 

. July 27, 1984 

MEMORANDUM TO: Branden Blum 

FROM: Mike Horowitz 1\1 l/ 
SUBJECT: Proposed Department of Justice Report on s. 139, 

the Public School Civil Rights Act of 1983 

The following minimal changes remain necessary to avoid the 
appearance of support for "remedies" (e.g., the assignment of 
students by race) which the President has long been on record as 
opposing; and to conform the language of the report regarding 
Congress's authority to limit the imposition of busing by the 
courts to earlier comments by the Attorney General on this issue 
(in his letter to Representative Peter Rodino regarding S. 951, 
dated May 6, 1982): 

Page 7. The sentence, "Moreover, '[i]n default by the school 
authorities of their obligation to proffer acceptable remedies, a 
district court has broad power to fashion a remedy that will 
assure a unitary school system'" in the second full paragraph 
should be revised to read: 

"Moreover, '[i]n default by the school authorities of their 
obligation to proffer acceptable remedies', a district court 
has broad power to fashion a remedy that will assure a such 
a system." 

Pages 8 and 9. The paragraph beginning "Race or color may be 
considered ••• " should be deleted and replaced by the 
following paragraph: 

Thus, although the Court stated in Swann I that '[a]wareness 
of the racial composition of the whole school system is 
likely to be a useful starting point in shaping a remedy to 
correct past constitutional violations, id. at 25, and 
"attendance assignments made deliberatelY-to accomplish the 
transfer of Negro students out of formerly segregated Negro 
schools and transfer of white students to formerly all-Negro 
schools" was within the broad remedial powers of a court as 
an "interim corrective measure", id. at 27; the Court 
emphasized that "[t]he constitutional command to desegregate 
schools does not mean that every school in a community must 
always reflect the racial composition of the school system 
as a whole, id. at 24, and that "Absent a constitutional 
violation there would be no basis for judicially ordering 
assignment of students on a racial basis", id. at 28. The 
Court has thereby indicated that the same principle that 
justifies judicial discretion to impose transportation 
remedies also implies a limitation on that discretion. 



THE WHITE HOUSE 

WASH!NGTO/\. 

August 2, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERT~ 
Solicitor General Filing in 
Clarksville Baptist Church v. Green 

Roger Clegg advised me this afternoon that the Solicitor 
General will file today an opposition to certiorari in the 
above-referenced Supreme Court case. Clarksville Baptist 
Church runs a private school in Mississippi that some allege 
to be a segregationist academy. School officials sued the 
IRS to compel the Service to maintain the school's 
tax-exempt status after the Service threatened to revoke it; 
black parents in Mississippi counter-sued the IRS to compel 
it to revoke tax-exempt status. The black parents won in 
district court and the court of appeals, securing an injunc­
tion confining the manner in which IRS officials could 
review the school's eligibility for tax exemption. The 
decisions were issued after Bob Jones, which supported the 
black parents on the meritsi but before __ Regan v. Wright, 
which held that private citizens such as the black parents 
had no standing to bring suits of this sort. Clarksville 
filed for certiorari, correctly arguing that the black 
parents' suit should be dismissed for want of standing in 
light of Regan ~· Wright. 

The Solicitor General will today file a memorandum opposing 
certiorari. The Solicitor's argument is not that Clarksville 
is wrong on the standing issue but that the case is not 
"certworthy." The injunction entered against the IRS in 
response to the black parents' suit is essentially moot, 
since after Bob Jones the IRS will review the tax-exempt 
question as the injunction directs in any event. 

The filing may generate objections from Congressman Trent 
Lott, who has taken an interest in Clarksville. According 
to Assistant Attorney General Glenn Archer, IRS Commissioner 
Roscoe Egger assured Lott that the Government would not 
prevent Clarksville from having its day in court -- i.e., 
from proving that it in fact does not discriminate. The 
Justice Department response to any complaint Lott might 
raise is that Clarksville can still have its day in court 
just not the Supreme Court. Clarksville's exemption has not 
yet been taken away, and when it is Clarksville can 
challenge the action in district court. 
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There should be little press interest in this, since we are 
on the side of the black parents at this point. If Lott 
complains, he should be advised that the present petition 
concerns a procedural matter and not the merits of Clarks­
ville' s tax-exempt status. 



' THE WHITE HOUSE 

WASHINGTON 

TO: John Roberts 

FROM: Richard A. Hauser 
Deputy Counsel to the President 

COMMENT: 

ACTION: 



U.S. Department of Justice 

Office of the Deputy Attorney General 

Associate Deputy Attorney General Washington, D.C. 20530 

MEMORANDUM August 3, 1984 

TO: Richard A. Hauser 
Deputy Counsel to the President 

FROM: Roger Clegg~ 
Associate Deputy Attorney General 

SUBJECT: U.S. v. City of Miami 

Here is some background informati-0n on our latest civil 
rights filing. I doubt that this one will get much publicity, 
but it might. I talked to John Roberts about this case today. 
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BACKGROUND ON U.S. v. CITY OF MIA~I 

Event: On Monday, August 6, the Department of Justice 
will file a brief in the Eleventh Circuit Court of Appeals 
which states that a race-conscious ordinance enacted by the 
City of Miami does not violate a consent decree we previously 
entered into with the City. The case does not involve, but 
may be erroneously viewed as involving, the-regality of "reverse 
discrimination" and/or the United States' interpretation of 
the recent Supreme Court decision, Memphis Firefighters Union 
v. Stotts. The case is not a high-profile matter, but it is 
possible that both civil rights groups and groups opposed to 
"reverse discrimination" may criticize us for our filing. 

I. Facts: In 1976, the United States sued the City 
of Miami, alleging employment discrimination against blacks, 
Latins, and women. The case was resolved by the entry of 
a consent de~ree in 1977. · In 1978 the firefighters 1 union 
intervened, and in 1982 the union alleged that the provisions 
of the consent decree prohibiting the City from discriminating 
on the basis of race or sex in employment are violated by a 
civil service ordinance enacted by the City in 1979. The 
ordinance requires the official making promotions in city 
departments to consider eight persons eligible for promotion, 
of whom three must be blacks, Latins, or warren. We success­
fully argued in the district court that t'he ordinance did 
not violate the consent decree and the union appealed to the 
El eve nth Circuit Court of Appeals. 

-.....;. 

II. Position of the U.S. Our brief notes that the 
Title VII and constitutional challenges to the ordinance were 
neithe~ addressed nor decided by the trial court, and are 
theref&f.e not before the court in this appeal. We argue that 
because '\he consent decree has been aut hori tat i ve ly interpreted 
by the court of appeals in an earlier appeal of this case as 
contemplating the use of racial and gender-based preferences 
in the actual pra:notion of employees, it follows that the de­
cree does not prohibi.t the use of such preferences in certi­
fying a list, of promotional candidates. We suggest that the 
S~p~eme Cou~s St~t~s ,decision calls into question.the va~ 
11d1 ty o~ the prov1s1ons of the consent decree previously in­
terpreted to contemplate preferential selection of minorities, 
but note that this guestion must first be raised in and decided 
by the trial court. Accordingly, we conclude that the district 
court's decision is due to be affirmed. 

-· 
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III. Relationship to Administration Philosophy: 
This brief does not directly implicate any Administration 
policy. It simply says that the consent decree, entered into 
during a prior Administration, does not itself prohibit the 
racially preferential certification procedure at issue in 
this case. A footnote suggests that the legal validity of 
the decree is questionable after the Stotts decision, a 
suggestion that is consistent with the Administration view 
that a court may not order preferential treatment relief 
benefiting nonvictims of discrimination. A definite position 
on this question, however, can only (and will} be taken in 
the district court in the first instance. 

IV. Anticipated Criticism and Planned Department of 
Justice Response: 

Criticism: The Administration has "signed off" on 
"reverse discrimination." 

Response: The Justice Department has not taken a 
concrete position on these questions because they are simply 
not ·before the Court of Appeals. These issues must be decided 
by the district court in the future. Any position we take 
concerning the legality 'of the decree or a.the ordinance will 
be presented at that time. 

Criticism: The Administration has implicitly opposed, 
or at least refused to defend, the validity of affirmative 
action provisions contained in a consent decree to which the 
United ,States is a party. 

lsponse: Again, we have taken no position on whether 
the deer€~ is valid because that is simply not an issue in 
this case':' As we have previously indicated, we are currently 
reviewing all of our decrees to assess whether they are con­
sistent with the Supreme Court's decision in Stotts. Any 
decision concerning the continuing legality of the decree at 
issue here w~ he made as part of that over al 1 process. 

v. Talking Points: 

* 

* 

This brief takes no position on the legality of 
either the consent decree or the City•s ordinance 
hecause these issues are not properly at issue in 
this case. 

Any decision on the legality of the decree or ordin­
ance will be roade in the future and will be addressed 
by the district court. 


