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Memorandum

S,

Subject " Date

Dymally Proposal to Transfer Prosecutive October 19, 1983
Authority from the United States Attorney for
the District of Columbia to a Local Prosecutor

To From
WILLIAM P. TYSON, Director STANTEY §. HARRTS = SH
Executive Office for United States Attorney
U.S. Attorneys _ District of Columbia

On September 1, 1983, the Homorable Mervyn M. Dymally, Chairman,
Subcommittee on Judiciary and Education, Committee on the District of
Columbia, U.S. House of Representatives, transmitted a "discussion draft" of
the District of Columbia Judicial and Criminal Justice Reform Act. The
proposed bill contemplates changes in the administration of the criminal
justice system in the District of Columbia which would:

1) transfer prosecutive authority for all D.C. Code crimes currently
prosecuted in the Superior Court from the United States Attorney for the
District of Columbia to a new entity, the Attorney General for the District
of Columbia;

2) establish the Office of the D.C. Marshal and transfer of all
functions that the U.S. Marshal currently performs in Superior Court to the
D.C. Marshal;

3) enable the citizens of the District of Columbia to vote by referendum
whether to give authority to the Mayor to appoint D.C. Judges (in lieu of the

- President) or select judges by popular election;

4) enable the citizens of D.C. to vote by referendum whether to give the

Mayor authority to appoint the D.C. Attorney General or select the Attormey
General by popular election.

The discussion draft was forwarded to the Office of Legislative Affairs
(OLA), Department of Justice, which in turn asked me as United States
Attorney for the District of Columbia to comment upon the proposal.

I strongly oppose all aspects of the Dymally proposal. In particular,
as it relates to the transfer of the prosecutive authority in Superior Court

from this office to the Attorney Genmeral for the District of Columbia, I join

my predecessors, Earl J. Silbert, Esq., and Carl S. Rauh, Bsq., in urging
that the Department of Justice and the Administration oppose such a plan.
1/*

The present system, whereby the U.S. Attorney is vested with prosecutive

authority in the U.S. District Court and the D.C. Superior Court and is the
chief law enforcement officer in the nation's capital, has served the

*[Footnotes at end of Memorandum.]




citizens of the District of Columbia and the interests of the federal
government well. The U.S. Attorney's Office is nationally and locally
respected as a unique and innovative office adequately funded and staffed by
a corps of professional prosecutors who daily earn the respect and esteem of
the citizens of the District of Columba whom they so ably serve. This fact
was recognized by former Attornmey General Griffin B. Bell, who urged former
President Carter in 1978 to reject a proposal by the Office of Management and
Budget to .transfer prosecutive jurisdiction from the United States Attorney
to the D.C. Government (see Appendix 1, Bell Opposition attachment 17). 2/

Former U.S. Attorney Silbert vigorously opposed the Dymally
predecessors, H.R. 9788 and H.R. 1253, mainly on the basis that law
enforcement would deteriorate due to the inevitable conflict caused by
splitting prosecutive authority in a city with unique federal concerns. (See
Appendix 2, Silbert Opposition.) Mr. Silbert was joined in opposition to the
bills by the Board of Judges of the Superior Court, who opposed them on the
grounds “that it would seriously degrade and disrupt the criminal justice
system in Superior Court." 3/ The Board of Judges reached the following
conclusion as stated in their resolution of June 20, 1979 (see Appendix 4):

In conclusion, it is the position of the Board

of Judges that there should be no changes made in
the organic structure and basic method of operation
of the Superior Court of the District of Columbia
such as those proposed by the Mayor in his 1979
Legislative Program unless and until it is first
demonstrated to us by detailed legal and fiscal
plans that the proposed changes will improve and
not adversely affect the present administration

of justice in the District of Columbia.

The judges' collective fears that the new political prosecutor's office would
be mismanaged, underfunded, understaffed, and unable to attract the quality
lawyers typically drawn to the Office of the U.S. Attorney was founded upon
the courts' daily contact with the D.C. Corporation Counsel's Office, which
historically has been underfunded and understaffed, thereby reducing its
overall competency and, specifically, causing its failure to effectively
prosecute juvenile cases in the Superior Court.

Past and present experience by this Office with the Office of the
Corporation Counsel, which processes juvenile, traffic, and minor misdemeanor
matters, offers little hope that the transfer would do anything but further
reduce the quality and quantity of prosecutorial services provided. Over the
past decade, the resources made available to the Corporation Counsel by the
Mayor and the Council to handle juvenile offenses have been woefully
inadequate. A 1978 memorandum by the Executive Office for U.S. Attorneys
offers the following example:

While nearly one-half of burglary arrests and
over one~third of robbery arrests in the District
in 1976 involved juvenile offenders, the
Corporation Counsel was afforded roughly one-
eighth of the resources allocated to this office
for comparable adult prosecutions.




l—lIlllFlllllllllIllllllllllllIlIIllllllIlllllllllllIIllllllllllIIllllllllIIIIIIIIIIIIIIIIIIIIIIIIIIW

3

The District of Columbia's own Criminal Justice Coordinating Board observed
in its 1978 Comprehensive Criminal Justice Plan (pages III-76-77):

- . . [M]anpower shortages in the juvenile section
have resulted in an annual no paper rate in excess
of 30% of all cases. Over 50% of all youth who
come in contact with the juvenile justice system
are not even referred to the prosecution; only
the most serious cases are referred by the police.
Therefore, it is safe to assume that of the

35% of the cases dismissed by the prosecutor

at least a substantial number involved youth
with serious delinquency problems who have
probably had repeated prior contact with the
police--often for major crimes. At the present
time, there is no coordinated mechanism for
systematically determining which cases should

be fully prosecuted, which cases are appropri-
ate for diversion programs, and which should be
dismissed from the juvenile justice system
altogether. 1In addition, there is no.sufficient
knowledge of available community resources that
could be used for diverted delinquent youth nor
are there sufficient resources to follow up on
treatment plans for diverted youth or services
provided to them. The result of this lack of
comprehensive screening and service delivery is
that many youth coming in contact with the
juvenile justice system, often for the third,
fourth, fifth time or more, are simply dismissed
with no service and no sanction. While data

is not currently available, it is assumed that
many of these youth continune to commit delin-
quent offenses and eventually return to court
for serious offenses which are prosecuted.

With this demonstrated inability to provide adequate resources for the most
important juvenile prosecutions, and with the reduced funding of the
Corporation Counsel's Office during a period when its caseload and
responsibility were increasing, it is highly unlikely that a local
prosecutor, even with some additional resources, would be able to match the
performance of the United States Attorney's Office in efficiency, effective-
ness, and responsiveness to its constituents.

Underfunding of the Corporation Counsel is not the only problem. The
Superior Court budget has been underfunded in excess of 2 million dollars in
1981-1983, which has contributed to court delay as reported in the media.
Retired Superior Court judges who assist that court by working after their
retirement have no staff support. File rooms are understaffed and the court
has no bailiffs. Thus, those of us who predict a significant decrease in the
quality of law enforcement and prosecution if the Dymally transfer proposal
is adopted can point to the public record for support for our conviction that
the D.C. Government cannot and will not devote sufficient resources to fund
adequately the transfer of the prosecutive function.




Mr. Silbert's and the Superior Court judges' forecast that the quality
of law enforcement would decline as a result of the prosecution transfer is
based in part upon the D.C. Government's failure to adequately fund law
enforcement-related functions in the post-home rule era. On October 3, 1983,
I testified before the D.C. City Council and opposed the City's proposal to
solve the jail overcrowding problem by releasing felons early. The City
needs to build more jails but refuses to allocate funds for jail expansion
(see Appendix 5). In fiscal 1983, Senator D'Amato's committee had to
appropriate in excess of 4 million dollars to hire a sufficient number of
Metropolitan Police Department officers to ensure basic law enforcement in
the City. Thus, it is clear that the D.C. Govermment has always underfunded
law enforcement programs in this community.

Although the Congress during the 1970's has granted the District of
Columbia greater indepeadence and self-determination, neither the Court
Reorganization Act of 1970 nor the D.C. Self-Govermment Act of 1973 gave
serious misdemeanor or felony prosecutive authority in Superior Court to the
local authorities. The underlying reason for Congress' decision not to
disturb the prosecutive role of the U.S. Attorney is the recognition that
Congress and the federal government have a presence in the District of
Columbia unlike any other city in the United States.

Any proposal, therefore, which would effect such fundamental change
should have at its base not merely superficially appealing form but quickly
achieveable constructive results. This is especially so when, as here, a
delicate system is presently and increasingly heavily burdened with severe
problems of volume, efficiency, space and solvency. To fragment
responsibility for this system--to create on this record two chief
prosecutors for the ten-mile square seat of our national governmment, as the
Dymally proposal would do--is to engage in an indefensible risk-taking which
pays hollow tribute, indeed, to the lofty goals proffered by its proponents.

The Dymally proposal's stated purpose is to relieve the federal
government of the burden of what it deems to be "essentially local" District
responsibilities. (See Dymally proposal Title I, Sec. 102.) Under the
Constitution, Congress has the exclusive power to legislate for the District
of Columbia, Article I, § 8, cl. 17. While the Congress has chosen to
delegate part of its authority in regard to the nation's capital, it cannot
under the Comstitution as it now stands, relinquish its responsi-bilities to
protect the federal interest. Advocates for restricting the jurisdiction of
the United States Attorney tend to define this interest in rather narrow
terms. Beguiled by the symmetry of two separate criminal justice systems,
they fail to perceive the inextricable and proper intertwinement of the
national and local interests of this, the only federal city.

The District of Columbia simply is not a state, and state-federal
analogies are not helpful to proponents of preempting the local jurisdiction
of the United States Attorney. The federal government owns approximately 41%
{12,348 acres) of all land within the District of Columbia. There are over
200 buildings either owned or leased by the federal government within the
District of Columbia and well over 400 such buildings in the entire
Washington metropolitan area. There are over 445,000 federal employees who
live and work in the Washington metropolitan area. Thousands of others in
private business daily commute in and out of this city. Millions of tourists
visit here each year. Because crime affects them all, the criminal justice




system must be responsive to their interests. Victims, witnesses and
defendants in criminal cases hail from all parts of the country --often from
the very suburbs of this city. Crime itself, of course, pays little heed to
our local boundaries and its commission routinely involves more than one
jurisdiction.

Further, the size of the diplomatic community here provides a continuing
need for a unitary federal prosecutorial system due to the sensitivity of
matters affecting this corps. This is particularly so when diplomats are not
merely victims of crime, but are the subjects of criminal probes which
involve invocations of diplomatic immunity and other attendant negotiations
with the Department of State and embassies. That federal law enforcement
jurisdiction must be equal to its federal responsibilities is clear from the
need to care for the more than 50,000 foreign nationals in the District of
Columbia as accredited diplomats, members of the many international
organizations, and support personnel and families, who are part of the fabric
of city life in the nation's capital.

The Dymally proposal would stand the uniqueness of the District of
Columbia on its head. While it would reduce the jurisdiction of the United
States Attorney below that of any other chief federal prosecutor throughout
the country, it also without justification would give, through its allowance
of an expanded subpoena power, more power to the chief local prosecutor and
local judges than any similarly situated local prosecutor or judge in the
country. This anomaly itself amounts to an inadvertent concession that
"local" crime within the District of Columbia not uncommonly has
extra~jurisdictional dimensions. ‘

Federal interest as a term of art, therefore, contemplates a breadth of
circumstances far broader than the locus of the crime within the District of
Columbia or the local addresses of the involved parties. Its dimensions are a
function of the unique nature of the city as the seat of government and
center of international diplomacy and commerce and the corresponding
enactments of Congress which, in the words of former Attorney General Bell,
have always "recognized the fact .that the government camnot afford the risk
of having a local prosecutor in the District of Columbia without
responsibility or accountability to the President, and the Congress, and the
national as opposed to the local interests." (See Appendix I, attachment 17,
P- 1, Bell opposition.) The proposed change to local control is simply not
in harmony with the breadth of the federal interests involved in law
enforcement within the District of Columbia

Proponents proclaim, however, that citizens of the District of Columbia
would gain a greater degree of self-determination~-a concept cherished by all
Americans--with the installment of a local prosecutor. It is true, of course,
that a quantitative increase in self-determination would occur in the event
of an elected District Attorney, a possibility under the Dymally proposal. 4/
However, whatever speciousness is achieved by such reasoning cannot withstand
analysis of the practical costs for this conceptual benefit. There is no
free lunch. In the event that the Dymally proposal became law, the societal
costs that would be borne by the ordipary citizens of the District of
Columbia and others who come here would make amy such conceptual "gain" a
mere Pyrrhic victory. They would be measured not only by the decrease in
money and manpower as discussed, supra, but also in the consequent increase
in human misery fostered by a crippled criminal justice system unable to




respond to its ever-increasing needs. 5/ Ironically, both federal and local
interests would then be left insufficiently protected., Such costs being both
unnecessary and unwise, their assessment on those who live or come to our
city is unsupportable.

Moreover, even if the local District Attorney were elected and the
problem of excessive concentration of power met, there is still too great a
potential for impairment of the ability of the federal governmment through the
President, the Attorney General, and the Department of Justice to provide for
public safety in the nation's capital. "An independently elected District
Attorney could refuse for any personal or political reason or whim to
cooperate and indeed take action that would jeopardize the ability of the
federal government to assure peace and good order in the District of
Columbia." (See Appendix 2, Silbert opposition at 6.) The Constitution and
the Congress have made clear that the national interest must, in the final
analysis, be preeminent in this, the national seat of government. Thus, the
ultimate authority of whether to prosecute and its complementary duty of
coordinating all law enforcement efforts must continue to be reposed in one
chief law enforcement officer.

In a purported attempt to satisfy the national {federal) interests in
law enforcement in the national capital, the Dymally proposal offers the same
process of "certification" as its two predecessor bills. Under the proposal,
the United States Attormey could prosecute no violations of the District of
Columbia code without permission of the Attormey General of the District of
.Columbia except: —

- {d) (1) Where the United States Attorney
General finds that a particular matter or case
involves a legitimate and compelling federal

o interest, which justifies the exercise of
exclusive federal jurisdiction, and such
exercise of federal jurisdiction is in the
public interest, he may file with the Clerk of

_ the Superior Court of the District of Columbia
a certification to that effect. The Attorney
General may request that such certification be
filed under seal if he deems it necessary to
protect the integrity of an ongoing or contem-

- plated investigation or the privacy of an

individual, provided that the certification may
not be filed under seal to thé extent that it
relates to an indictment or information previously
filed in either court. Timely notice of any
certification shall be given in writing to the
Attorney General of the District of Columbia.

Unless the United States Attormey General invoked the certification process,
written consent of the D.C. Attormey General would be required to join D.C.
Code offenses to federal code indictments in U.S. District Court. Similarly,
consolidation for trial in the U.S. District Court of indictments or
informations brought in the name of the Attormey General of the District of
Colunbia could occur without such certification only by permission of the
Attorney General of the District of Columbia.




At its base, certification, as does the Dymally proposal itself, rests
on a facile notion of the neat divisibility of federal and local interests
wvhich is both inconsistent with past experience and incompatible with the
national interest. Former U.S. Attorney Rauh has detailed the fatal flaws in
such a concept (see Appendix 6, Rauh opposition to transfer):

It seems to.us unlikely that the drafters
of this portion of the plan fully appreciated
the serious problems that would be presented by
implementation of the Certification Proposal.
In essence, the procedure would withhold from
the United States Attorney for the District of
Columbia the authority to prosecute all vio-
lations of federal statutes committed in the
District of Columbia--authority possessed by
federal prosecutors in every other federal
district in the Nation--where the federal
violation could be deemed to involve criminal
conduct "essentially local in character,"
unless there were a special certification
by the Attorney General or the Deputy Attorney
General indicating that federal prosecution
of the case would satisfy vague federal prior-
ities and would be "more efficient" than local
prosecution.

This proposed certification procedure,
reducing the authority of the federal prose-
cutor below that of all other United States
Attorneys in a jurisdiction which is the seat
— of the national government, which is not a
state and in which there are special federal
interests that do not exist in the individual
states, is, we think, absurd on its face. It
would unwisely circumscribe the authority of

» the United States Attorney in the District of
Columbia to prosecute violations of federal
statutes by placing upon that federal official
constraints over his jurisdiction that exist
in no other federal district. See 28 U.S.C. .
§547 (United States Attorneys are empowered
to "prosecute for all offenses against the
United States"). It is unworkable because
the concepts of "essentially local" criminal
conduct, "national law enforcement or crim-
inal justice priorities," and "efficiency" of
local versus federal prosecution which must be
determined in order to utilize the procedure are
hopelessly vague. And the proposed certifi-
fication procedure is unnecessary because the
existing statutory procedure has proven to be
a workable means in the past for discriminating
between those offenses which merit prosecution
in the federal courts and those which should




be prosecuted in the local courts. Moreover,
the existing procedure is probably the only
procedure which would avoid double jeopardy
problems that would be presented in the event
that a local district prosecutor were to enjoy
dual jurisdiction to prosecute the local aspects
of a criminal transaction at the same time a
federal prosecutor could prosecute the federal
offenses involved in such a transaction.

It is our view that the proposed certifi-
cation procedure would unwisely place limits
upon the jurisdiction of the United States
Attorpey for the District of Columbia to prose-
cute violations of federal statutes--limitations
that are placed upon no other United States
Attorney in the federal system. Moreover,
such a certification procedure is unnecessary,
since the existing law, permitting the United
States Attorney to prosecute in federal court
offenses which involve both federal amnd local
statutory offenses, has proven workable and
effective. Finally, any procedure other than
the present one would be likely to invite double
jeopardy bars to prosecutions of cases involving
both federal and local offenses, presenting
insurmonntable barriers to the effective prose-
cution of many serious criminal offenses. 6/

With its present authority, the Office of the United States Attorney
also is able to vindicate its federal interest when criminal conduct may
technically violate only local statutes but involves a national {federal)
interest. The 1977 Hanafi takeover of the District Building, B'nai Brith,
and the Islamic Center by Hamaas Abdul Khaalis and his followers is but one
example. Relatives of elected national figures or of members of Washington's
diplomatic community who are victims of, witnesses to, or charged with
"local"™ crimes provide others. Even more generally, the ability of the
United States Attorney to coordinate law enforcement efforts of the more than
38 law enforcement agencies in the District of Columbia, wvirtually all of
which are federal, would be obliterated by the Dymally proposal.

Former U.S. Attornmey Silbert has made a succinct exposition of the
practical unworkability of certification (see Appendix 2, Silbert opposition
at p. 6): -

The certification process has obvious drawbacks
of delay, inefficiency, creating ill-will,
resulting lack of cooperation from police officers
who are strangers to federal prosecutors, [and]
lack of expertise in the "federal" office for

D.C. Code crimes if transfer occurs.

Certification, it is clear, cannot sufficiently protect the federal
interest in the federal city.




In conclusion, we do not posit our view on this matter simply on our
pride in bhaving performed so long and, as others have said, so well on behalf
of our broad constituency--both national and local--of this unique city, nor
upon a conceit that nobody could do it better (although we believe that to be
the case). To do so would be unnecessary, parochial, and patronizing. We
understand the "home rule" convictions of those who believe in the Dymally
proposal. Far outweighing that, however, is the overwhelming body of
evidence, comprised of both constitutional imperatives as well as our
intimate knowledge of the criminal justice system in the District of
Columbia, that compels us to act with the same vigor in opposing the Dymally
proposal as we do on behalf of our clients every day in both courts in this
city. There is a harmony in both tasks because in undertaking each we seek to
vindicate the combined interests of the federal city and its citizems. Thus,
we firmly are convinced that the United States Attorney's Office should
retain that "burden" from which the Dymally proposal seeks to deliver us,
because it is, beyond a reasonable doubt, properly ours to carry. The
proponents of the Dymally proposal do not, nor could they, advance reasons
soundly based either on the best interests of the nation's capital generally
or in the efficiency of our criminal justice process specifically in support
of their goals.
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1/ I do not agree with the Dymally plan to transfer authority to nominate
local. judges from the President either to the Mayor or in the alternative to
have judges selected by voters in general elections. The Board of Judges of
the Superior Court opposed an identical proposal in a resolution dated June
20, 1979, which is attached as Appendix 4. Ideally, I would like to return
to the prior system under which the President had unfettered discretion in
the selection of local judges. However, the current system, whereby the
Judicial Nomination Commission screens judicial applicants and sends three
names to the President who nominates an individual for each judicial vacancy,
is clearly preferable to nomination of local judges by the Mayor or direct
election. The Congress in enacting the 1973 D.C. Self-Government Act
deliberately retained judicial appointment power in the President and
specifically denied giving the newly-created City Council any authority to
legislate in any manner affecting the courts. See Sec. 433, 434 and
602(a)(4) of the D.C. Self-Government Act. This power was withheld from the
D.C. Government because of the vital federal interest in maintaining an
independent and highly-qualified judiciary. I also disagree with the proposal
to withdraw the U.S. Marshals from Superior Court because of the detrimental
effect such a move would have on the federal interest as that concept is
defined in the body of this memorandum.

2/ As Appendix 1 indicates, the genesis for transfer of prosecutive
authority from the U.S. Attorney in Superior Court to D.C. authorities arose
out of a budget dispute between the D.C. City Council and the Department of
Justice during 1975-1977. On September 23, 1977, the Executive Office for
U.S. Attorneys recommended retention of prosecutive authority by the U.S.

Attorney in Superior Court (see Attachment 14, Appendix 7). Attorney Genmeral

Bell supported this position and opposed OMB's transfer proposal (see
Attachment 17, Appendix 1). In 1979 President Carter directed that the
Department of Justice and the D.C. Government set up a task force to explore
the issue of transfer which resulted in the introduction of bills H.R. 7988
on August 21, 1980, and H.R. 1253 on January 23, 1981. These bills are
identical to the Dymally bill except for the question of who will select the
D.C. Attorney General and local judges. This question would be answered by
the voters in a referendum. '

3/ For a comprehensive analysis of the structure and operation of the D.C.
Courts, and the present role of the United States Attorney in the District of
Columbia, see Appendix 3, The Federal Role in the District of Columbia
Justice System.

4/ If the Mayor is given authority to appoint the local prosecutor, all the
potential conflicts and increased likelihood of chicanery enumerated by Mr.
Silbert in his opposition to such a manifestly unsatisfactory proposal would
obtain. (See Appendix 2, Silbert opposition.)

5/ Superior Court Board of Judges Resolution, Appendix 4. .

6/ Rauh opposition at 2-3, Appendix 6.
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DISTRICT OF COLUMBiA REIMBURSEMENT
FOR U.S. ATTORNEY ALD MARSHAL SERVICES

Since 1939 the District of Columbia government has reimbursed the
Miscellaneous Receipts account of the General Fund of the U.S. Treasury
for the services provided by the Office of the U.S. Attorney and the
Office of the U.S. Marshal to the District of Columbia Superior Court.
This reimbursement arrangement was cited in the Department of Justice
Appropriations Acts through fiscal year 1975, even though the funds
reimbursed by the District were mever actually returned to the Department.

The language in the General Provisions of the Department's Appropria-
tions Act for fiscal year 1975 stated, for example:

Section 203. Fifty-three per centum of the expendi-
tures for the offices of the United States Attorney

and the United States Marshal for the District of
Columbia from all appropriations in this title shall

be reimbursed to the United States from any funds in

the Treasury of the United States to the credit of the
the District of Columbia: Provided, That notwithstanding
the provisions of this section, not to exceed $1,159,800
from any funds in the Treasury of the United States to
the credit of the District of Columbia should be avail-
able for reimbursement to the United States pursuant

to this section.

The actual amount reimbursed to the U.S. Treasury by the D.C. gov-
ernment has not always conformed strictly to the percentages stipulated,
and the percentages themselves have varied over time. An April 17,
1974, letter from Comer S. Coppie, then Special Assistant to the D.C.
Mayor-Commnissioner, to Glen E. Pormerening, Assistant Attorney General
for Administration, noted that the D.C. City Council refused to approve
the FY 1975 reimbursement amount as billed by the Department of Justice;
jnstead, the Council voted to "freeze the appropriation [reimbursement]
at the FY 1974 level", $892,500 less than billed by the Department
(Attachment 1). Even though this City Council action only meant that
one account of the Federal Treasury did not fully reimburse another
account of the Federal Treasury, it should be noted that the Depariment
has not forgotten this and similar incidents; 4t has remained concerned
over the difficulty of gaining D.C. government approval of the requisite
amounts of U.S. Attorney and Marshal operating funds to be reimbursed
and, by extension, any actual paymént of funds by the City.

On December 13, 1974, Gilbert M. Leigh, Deputy Director, Management

Programs and Budget Staff of the Justice Department's Office of Management

and Finance, met with Donald Smith, OMB Examiner for the Department's
budget, Bill Leonard, OMB Examiner for the D.C. budget and Comer Coppie,

-1 -
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Budget Director for D.C. The meeting was called by the OMB examiners,
reportedly at Mr. Coppie’s request. Under provisfons of the D.C. "Home
Rule Act" (P.L. 93-198, District of Columbia Self-Government and Govern-
mental Reorganization Act, Sec. 731 (Attachment 2}), the District re-

‘quested that Section 203 be eliminated from the Department's Appropria-

tion Act, thereby eliminating the requirement for D.C. to reimburse the
U.S. Treasury for U.S. Attorney and Marshal services.

-In a December 19, 1974, letter from Assistant Attorney General for
Administration Pommerening to David M. Bray, OMB Deputy Associate Direc-
tor for Economics and General Government, the Department formally stated
fts position on the City's request: it neither endorsed nor opposed the
elimination of the reimbursement requirement. Since the Department
received neither credit for nor use of the funds, the elimination of the
City's reimbursement requirement would have no effect upon the Department's
budget (Attachment 3).

A February 24, 1975, letter to Deputy Attorney General Silberman
from Paul H. 0'Neill, Deputy Director, Office of Management and Budget,
noted that OMB had previously instructed the Department to eliminate
in FY 1976 the appropriation Yanguage requiring the District to reimburse
the Treasury (Attachment 4, p. 48). This decision was made "to reflect
the intent of Section 731 of the District of Columbia Self-Government
and Governmental Reorganization Act . . « which authorizes the District
to contract with Federal agencies for the provision of services." The
Department followed these instructions (Attachment 5). The OMB letter
then went on to request the Department to formulate procedures which
would result in a negotiated contract between the District of Columbia
and the Department. The ultimate agreement, per provisions of the
8;strict of Columbia “Home Rule Act", would be subject to approval by

Bo :

An internal Department memorandum dated September 20, 1976, noted
as background that this OMB instruction to negotiate a reimbursable
agreement with the District "had not been part of the Department's origi-
nal understanding of what would happen”" after the Section 203 reimburse-
ment provision was removed from the Department's appropriation language
(Attachment 6). The March 11, 1975, testimony of Assistant Attorney
General for Administration Pommerening, given during the 1976 appropria-
tions hearings, confirmed that the Department "took a neutral position"
on the OMB decision to delete the reimbursement provision because it had
no effect on the Department’s operating funds. He noted in further
testimony that the negotiation process between the District government
and the Department "will be difficult", implying that such negotiations
had not yet begun (Attachment.4,*p. 47). The Congress accepted the

Department's proposed appropriation language changes and eliminated the
Section 203 provision from the Department's 1976 Appropriations Act.
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The negotiations between the Department and the City were delayed
because legal issues were raised regarding the OMB directive to seek a
reimbursement contract. An April 24, 1975, letter from Assistant Attor-
ney General for Administration Pommerening to OMB Associate Director
Walter Scott raised two issues which the Department asked OMB to review
*prior to the initiation of any conversations [between the Department
and the Pistrict government] to set a framework for negotiating a reim-
burserént agreesent.” {Attachment 7). Those issues were raised by the
U.S. Attorney’s Office and were also considered applicable to the U.S.
Marshal. They were: (1) Sectioa 731 of P.L. 93-198 does not apply to
the U.S. Attorney and U.S. Marshal because that Section excludes activi-
ties required under other statutes, i.e., the ectivities of the U.S,
Attorney and Marshal are performed under other legisliative provisions
| . (see citations in Attachments 9 and 14); and {2) the U.S. Attorney's |
o and Marshal’s responsibilities which are so required should be allowed |
- to be justified in the resource request documents submitted through the
J Department rather than those of the D.C. government.

In a May 16, 1975, letter to Assistant Attorney General for Adminis-
tration Pommerening, OMB Associate Director Scott responded to the issues
raised (Attachment 8). His letter disagreed with the Department's view
that Section 731 of P.L. 93-198 excluded the services of the U.S. Attor-
ney and Marshal due to the fact that Section 731(a) states that the
"terms and conditions governing the performance of such services" must
be otherwise prescribed in law. While conceding that other statutory
‘ provisions require the performance of U.S. Attorney services in the
| District, "there is no express or implied 1imitation that [OMB 1s] aware
of that governs the 'terms and conditions' of furnishing these services."
Without the Department's citation of such terms and conditions, OMB
considered the exclusionary provision inapplicable to the U.S. Attorney's
and Marshal's services.

Regarding the second issue, OMB concluded that the inclusion of the
local U.S. Attorney's and Marshal's budget requests in the D.C. government's
budget request would be preferable to those requests being part of the
Department's budget request, since the services are provided to the
District. The letter closed by suggesting that frequent disagreements
between the Department and the District over the computation, documenta~
tion and justification of costs might be resolved through the completion
of negotiations (see also Attachment 1, p. 2). '

On June 6, 1975, officials of the Executive Office for U.S. Attor-
neys, U.S. Attorney Earl Silbert (District of Columbia) and his Principal
Assistant U.S. Attorney took the initiative to meet with OMB staff members
Smith and Leonard (Attachments 9 and 10). The points raised in the pre-
vious exchange of letters were expanded upon. The U.S. Attorney argued
that the local prosecution services of the U.S. Attorney are mandated by
the Congress (28 U.S.C. §101); their provision 1s not discretionary on
the part of the U.S. Attorney. He concluded that Section 731{a) of the
D.C. Self-Government Act covers those services which may 0{ may not be -
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furnished, f.e., those that are left to the discretion of the contracting
agencies. He argued further that the “terms aid conditions" of the U.S.
Attorney's and Marshal's services are, in fact, specified in other legis-
lative acts, e.g., §173(a)(2) of the D.C. Court Reform Act of 1970 which

- provides that the District of Columbia shall reimburse to the U.S. the
amount necessary "to cover seventy-five per centum of the costs of oper-
ation, maintenance, and repair of space used by the United States Attorney
and the United States Marshal for the District of Columbia.*™ '

The V.S. Attorney expressed his concern that the D.C. government
would control the U.S. Attorney's resources under a contractual agreement,
yet it would be the U.S. Attorney who would be held responsible by the

. Congress, OMB and the Department for performance. In that regard he
cited the possibility, then carried in the local press, that the city |
government was reducing local law enforcement by cutting 1,000 police
department positions as an example of the precariousness of local
funding for law enforcement.

The result of these arguments was that OMB officials Smith and
Leonard stated they would not press for a negotiated agreement between
the Department and the District government. This position seems to
reflect only the views of these two OMB officials and was not necessar-
ily the official position of OMB at the time.

On June 10, 1975, Gilbert Leigh discussed the matter with James
Purcell, Chief, Treasury/Justice Branch, OMB. After his discussion with
OMB Examiner Leonard, Mr. Purcell said he would reopen the issue. Before
this could be done, Don Smith left OMB (Attachment 6, page 2). Subse-
quent informal conversations between Messrs. Leigh and Purcell resulted
in a verbal directive to the Department to let the negotiation of the
agreement “die a natural death". This was never transmitted in writing
by OMB; it was accepted as fact by the Department, however.

In the fiscal year 1977 budget hearings before the House Appropria-
tions Subcommittee, Assistant Attorney General for Administration
Pommerening testified on February 19, 1976, that the reimbursement con-
tract between the District and the Department was "not yet negotiated."
(Attgchment 11). A subsequent status report submitted for the record
noted: .

Prior to and following the Department’s [fiscal year 1976]
testimony, there were exchanges of views on the subject among
the Office of Management and Budget, the Department and the
U.S. Attorneys [the Executive Office for U.S. Attorneys and
the U.S. Attorney for the District of Columbial. These ex-
changes have raised issues which have not been resolved;
hence there is no reimbursement agreement in force.

The status report stated that the Department intended to renew its
efforts to clarify and resolve the issues and “reach cloture on the
matter”. It seems that while the Executive Branch had at least informally
agreed to drop the matter, a question from a Congressman $ome eight
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months later caused the Department to stipulate that the matter would be
reopened. No action appears to have been taken, however.

. A September 20, 1976, internal memorandum outlines alternatives to

be pursued other than the reimbursement arrangement (Attachment 6). A
handwritten note dated September 27, 1976, states that Gilbert Leigh had
apparently reached an informal understanding with John Komoroske, a new
OMB Examiner for the Justice Department (Attachment 12}, This understand-
ing was that a reenactment of the previous Section 203 provisions (D.C.
reimbursement to the U.S. Treasury might be sought by OMB if Mr. Komoroske
could interest his superior, Joseph Mullinix, the new Chief, Justice/Treas-
ury Branch. This gambit was considered unlikely even in the memo propos-
ing it; no action was taken by OMB or the Department.

The matter appears to have remained dormant until the spring of 1977,
In a March 16, 1977, letter from W. Bowman Cutter, OMB Executive Associate
pirector for Budget, to Associate Deputy Attorney General William B. Gray,
OMB resurrected the matter of the reimbursement negotiations (Attachment
13). In this letter, OMB asked the Department to conduct a study of
three major topics, to be completed by September 1, 1977, before the
preparation of the FY 1979 budget:

. The status quo. [At the time of the writing and also at
present, the status quo is that no reimbursement is made
to any Federal fund by the D.C. government.]

. Reinstitution of reimbursement system. [Reimbursement per

. ge could have two options: reimbursement by D.C. to the U.S.
Treasury (old Section 203 of the Justice Department appropria-
tion) or reimbursement by D.C. to the Department under a con-
tract to be negotiated.] : ' _

. Transfer prosecution authority to the D.C. government as an
expansion of "Home Rule". [This alternative was new to all
discussions. Even though proposed often by the D.C. govern-
ment, e.g., as in Attachment 1, p.2, this grant of authority
had not been made by the Congress when it enacted the Self-
Government Act of 1973.] :

The study, prepared by the Executive Office for U.S. Attorneys and
the U.S. Attorney's Office for the District of Columbia, was transmitted
to OMB on September 23, 1977 (Attachment 14). It opposed both the reim-
bursement arrangement between the City and the Department and the trans-
fer of prosecution authority to the D.C. government. It recommended the
retention of local prosecution authority in the Office of the U.S. Attor-
ney, funded by the Federal government. Again the matter seems to have .
.. been dropped by OMB, at least for the FY 1979 budget. :
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During the finalization of the Department’s FY 1980 budget, however,
OMB advised in its budget allowance handout of November 15, 1978, that
the U.S. Attorney's and U.S. Marshal's services to the District should
be transferred to the District government in FY 1980 (Attachment 15).
‘This would require the Congress to consider legislation (to be prepared
by the Justice Department, per instructions by OMB, as companion proposals
to the appropriations request) to grant local prosecution authority to
the District government.

The Departeent opposed this transfer in its appeal letter of
November 20, 1978, from the Attorney General to the Divector of OMB
(Attachment 16, p. 3). The letter indicated that further study of the
District's entire criminal justice system would be needed, as was done
by the €ongress in 1971 and 1973 while considering "Home Rule", rather
than immediate action to transfer the responsibilities for prosecution
and litigation which are critical to law enforcement.

OMB declined to reconsider its position; the Attorney General ap-
pealed in writing to the President on December 13, 1978 (Attachment 17).
The fssue was resolved between OMB and the Attorney General, apparently
without Presidential intervention, such that the transfer of the U.S.
Attorney's local prosecution responsibilities would not be requested in
FY 1980, although the termination of the U.S. Marshal's local services to '
the D.C. Superior Court would be requested. Such an action will cause
the USHS FY 1980 budget to be reduced by $2,818,000 and 85 positions
(Attachment 18) if Congress accepts the Department's budget request.

~ The status at present is that legislation will be transmitted by
the Department for Congressional action to transfer the U.S. Marshal's -
Superior Court responsibilities to the D.C. government. The U.S. Attor- -
ney's local prosecutive role is unchanged for FY 1980. No reimbursement
arrangement exists between the D.C. government and any Federal fund. The
U.S. government's unique interest in D.C. law enforcement and litigation
continues to be discharged as mandated by Taw and as funded by the Depart-
ment.

In its official allowance letter on the FY 1980 budget, dated
February 2, 1979, OMB is requiring that the Department transfer the
local prosecution authority of the U.S. Attorney to the D.C. govern-
ment beginning in FY 1981, OMB has requested that a formal transfer
plan be submitted by March 30, 1979 (Attachment 19, p. 2).
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. Mr. -Glen R. Pommerening APR 17 ‘]97 ;J_,
‘Assistant Attoraey General o == = oy
for Administration ‘ oOFER — <
Room -1111 . " Do . A
" Department of Justice 85 & i
Washington, D. C. 20530 . s -

' . T

Dear Mr. Pommarening: . =

L . This communication is to advise you of recent actions taken by the

District of Columbia government with respect to the District's reimbursce.
ment for 53 percent of expenditures of the ofiices of the U. S. Attoruiey
and U. 8, Mzrshul for the District of Columbia.

The City Codncil, in its review of the ‘e:.mbursemr-_-ﬁt request of
§6,625,000, noted in its bt.d"e.. rep
- . "The city is requested to reimburse the Treasury in FY 1575 for
) - costs totalling $5,625,0C0 at a zate of 53 percent. Thus the
total cost to v:}.:.ca. tne formulz was ppncd is §1i2,550,C00.
The Public Safety Cowmittze notes that the totzl cast of the
Department of Justice services in FY 1972 was $3,902,020 (tne
city obligation using a 75 percent formula was $6,676,.~O)
Within three fisczl years the city, with little er no infcrra-
tion provided, is faced with a 50% increase in a progrzm over
which it eyerc:.ses no coatrol.

. In light of these fzcts the Pu’bhc Safety Cozmittiea camnot

. . recommend approval of the request as submitted, Theielfore,
the Comittee recocmmends that the Council follcw the lezd of
the Congress and I..Er_'ZE the appropriation at the FY 1974 lcvel

The Committee reco""=nds that 2 fund:.nf‘ level of $5,73
(53% of the IY 1974 total cost - $10,816,000), $892, Q
. the zmount icecquested, bz zpproved.

2,500
o el

o

¥hile the Covmaittee doss 1ot recommend approval cof tha reimburse-
.ment as sucrzitted the Co.aittee's action is no4 based cn

. ~q.-a>a....s"act- on 1.:.1:11 the sersvicas rrov:‘.ded by tiae U. 8. Attornay
."“-.'--.../.’ -'/- " yie 32N —tT U. 8. Marshal. The Committze is 1ly aw S th
i e Rl < Ve 38 Ie U . - SN2ie 4 Japrrh 3 fu Yy aware oI Lo
iy ’ exch.Lencc of the two offices. Rather the Commictes action is
He WS pred:.cnt.ed upon tha lack of information before it and the tocal
Ires APR "2 1074 120k [oZ city control over the services waich 3% is regucsted
- to .cx.nd. Turthermere, the Comaittee bCJ.;(.V g that tL.e Dia‘t: ,.ct
' 0.0.0 1, of Colur.n:.a must have a local prosccutor’s office, funded by theé
"’“'cr. G ey, & Giaeh
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’ city and subject to city goals a2nd priorities, just as is
the situation in virtwally every other jurisdiction, The
- - . committee is hopeful that with the advent of Nome Rule this
will be accomplisheqﬂ'

Poer ma swsd
.

i . The Mayor did not veto thé action of the City Council, but did note that
-~ a supplemental request might be required if the amount requested for the
-« reimbursement proved insuificient.
In the detailed budgzet justifications transmitted to the Congress, the’
District has indicated that it will continue to work with the Deparimeant of
Justice in developing more refined program and finencial informaticn. The
detailed justificztions include the workload data sent to my oifice on
: . February 6, 1974, by Mr. William D. Van Staveren; hopefully that information,
. : ©  and the audit report sent by you to my office on Novembex 5,1973, will sexve
3 * as a basis for ccentinuved development of the information required by the City
Council and the Congress.

L ‘ 1 am, of course, available to furnish any additionzl information on

i this metter you may desire. I will be in .touch with your office on refin-
: . ing financial and program information after the conclusion of Congressional
i hearings on the District's fiscal 1975 budget.

; . : ‘

: Sinccrely,
. - i T ' '- . {'1._///Z///’j

;e _— . i Comer S. Coppie
i .ot : Specizal Assistant to
H ) . R the Mayor-Commissioner

- - -
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.
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December 24, 1973 - 49~ Pub. Law 93-198

LT ETAT, a2

(c) Subjoeet to the limitations contained in seetion G023 (1), there are
nuthorized to be apprapristed such swms as may be necessary to make
loans under this section, : -

...

Parr D—Miscenraxnovs
AGREEMENTS WITH UNITED STATES

See. 731 (n).For the purpose of preventing duplication of effort or
for the purpose of otherwise prometing eflicivncy and economy, any
Fuderal oflicer or ageney may furnish zervices to'the District govern-
ment and any Districtrotlicer or agency may furnish services to the
Federal Government. Except where the terms and conditions grovern-
ing the furnishing of suvch services are pre-cribied by other provisions
of law, such services shol) Le furnished purs=nant to an agreement (1)
negotiated by the Federal and Distriet anthorities coneerned, and (2)
approved by the Direetor of the Federal Odice of Munagement and
Budget and by the Mayor. Each such agreement shall provide that
the cost of furnishing sueh services shall be borne in the manner pro-
vided in subsection (¢) by the rovermment to whivh such services are
furnished at rates or charges based on the actual cost of furnishing
snch serviees.

(b) ¥ur the purpose of carrying out any agreement negotiated and
approved pursiant to subsection (), any District ollicer or agency
may in the agreement delegate any of his or its functions to any Fed-
erad oflicer or agency, and any Federal offived or ageney may in the
agreement delegate any of his or its fanetions to any District oflicer
or agency. Any funetion 6 delegated may be exereised in accordance

- with the ters of the delegation.

(c) The cost (o each Foderal officer and ageney in furnishing serv-
ices fo the District pursuant to any sueh agreement are anthorized to
be paid, in aecordance with the terms of the agreement. ont of appro-
printions available to the Distriet officers mnd ageneies to which
such services are furnished. Fhe ensts to each Distriel olliver and
agency in furnizhing services to the Federal Government pursuant
to any such asrecment are anthovized to be paid, in accordanee with
the teris of the agreement, out of appropriations made by the Con-
gress or other funds available to the Federal offivers and aseneies to
whieh sieh services are Turnishied, eacept that (he Chief of the Mctra-
politan Polive shall lon a nonrvimbnesable basis when requested hy
the Director of the T nited States Seeret Servive assist the Seeret Sery-

 tec and the Exceutive Protection Serviee in 1he performance of their

respective protective dutivs under section 3036 of title 18 of the

Lprropriatien,
Lhic, p.B14,

-
-
3

Pederal geverns
vent servioes,

Jdelegriion of
fusctions,

Cosis, paye
menk,

Ve 8. Seeret
Scrvice and
Txecutive Froe
trective Serve

- T
.

nited States Code and seetion 302 of 1itle 3 of the United States (Code, -2 57Fod2ten

PERSONAL INTEREST IN CONTRACTS QR TRANSACTIONS

Ser. 732, Any oflicer or employee of the District who is convieted of
a violntion of section 208 of title 18, Tnited States Code. shall furfeit
his office or position.

COMIENSATION FROM Moy THAN ONE SOURCE

Ske, 03 (0) Exvept as provided in this Act, no person shall e
inelizrible to serve or to receive compensation a: a2 member of the Board
of Flections heeanse lie ocenpies anather alive vr position or heeause he
receives compensation (ineluding retivenent  compenszation)  from
anather source. .

(b) The right to another oflive or position or to compensation from
another smpee otherwise seeuved (o el a person under the laws of the

P ada o 4 T ta il et Sk Sa O o

police acsiste
anoc.

€5 Stat, 1223
84 Siat, 1941,
{5 C4=a1,

76 3tat.
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POSITIONS AND VACANCIES

Mr. Srack. ow many permanent positions are presently authorized
for the Departinent of Justice? )

Mr. Poarnieexixe. 50,596.

Mr. Sracx. 1ow many of those are vacant?

Mr. Poazrestye, s of March 11,1975, 1,060,

Mr. Stack. How many additional positions are you requesting for
fisen] year 1076¢

M. PoysMERENING. 1,195, Mr. Chairman.

CHAXNGES IN GENTRAL IROVISIONS

Mr. Stack. T would like to refer now to page 171 of the committes
print with respeet to general provisions.

As shown on page 171 of the committee print and on page 22 of your
justifications. you are requesting deletion of section 203, which deals

“with reimbursement by the District of Columbia for a portion of the

enst of the U.S. attorneys and U.S. marshal’s oflice in the District of
Calnmbin?
Mr. Poarvrenrxiye. That is correet. .
M. Snack. On page 23 of the justifications you state, and I quote:
It is no Innzer vequired to stipulate through lanruage the pereentage at which

the Distriet of Columbia must relinburse the Treasury of thie United States for
expenditures of the office of the U.S. attormey and T.S. marshals,

What do you mean by that statement?

Mr. Poarrrxtya. M. Chairman. last year the Congress in its wis-

Jent and the President by his signature changed the relationship of the

District of Columbia to the Federal Government. Suhsequent to that,
the District government requested of OMB that this provision be
deleted. OMB consulied with the Department, :

As you well know. ihe impact of this provision has no effect upon
the Department. We toek a neutral position. The funds, 53 percent of
the cozts of these two oifices, acerned to the general funds of the United
Stafes, ‘They do not affect our budget. -

OMB in'its.negotiations with the Distriet decided it was prudent
t remove this provision and to direct us, the Department of Justice,
0 necotinte with the District of Columbia a reimbursable agrecment
«n that the funds or the actual costs of the services which we render
vonld neerue back tn the United States,

Mr. Sr.ack. s if a fact that the District of Columbia still reimburses
e Federal Government for services by these offices?
Mr, Poaryrrenrxa. It is, Mr. Chairman, The problem may be that

s process of necotiation will be a diffienit one and whether it arrives

. 33 pereent of the cost ornot T don’t know.

My, Qepenerre. Why should it be diffienlt ?
Mr. Poaraterextxe. T would presume. Mr. Cederberg, the District

“onld not. want to reimburse any more than they have to. We would

"*¥ 10 got just as mueh of the costs as we conld.

M. 8picx. Is there a requirement that the reimbursement be made?

M, PoarerEsTNG. Yes. !
Alr, Siack. Would you cite that for the record ?
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OMN LETTER CONCERNING REIMRBURSEMENT DY D.C. GOVIRNDMYNT
’

Mr. Poriamerxyxa, Certainly. T have a etter in my file which T will
insert in the record from the Oflice of Management and Budget, in-
structing us to negotiate and receive a reimbursable agreement. with
the District.

['The letier referred to follows:]

. FepnvARy 24, 10735,

Mr. Taurexce I1. S1nErMAYN, * .
Depuly Allarncy Geaeral,
Depariuent of Justice, Washington, D.C. 2

ran Mg, SuareMax: The President's builget for the fizeal year 1976 propocid
that the apprapristion Janguage requiring that the District of Columbia reime-
burse the 9reasury of the United States for services provided by the U.S. altur-
neys and marshals he eliminated,

This decizion has lween madde at this (hine to refiect the intent of section 731 of
fie Nixtriet of Colmmbia Self-Government and Governmental Reorganizaiion }
Act, Pultic Law 83193, which authorizes the District to cuntract with -Federal
agencies far the provision of services, aud authorizes Federal agencies to provide 3
such serviees.

'his letter is 10 request that you formulaie procedures for negntinting a con-
tractual arrangoment for those services provided to the District of Columbin |
by the Departuent of Jusijee,

The procednres estaldished will serve ns the hasls for a reimbunrzable azre.
meal hetween thie Distrier of Columbia and the Dopariment of Justice in tle
future. As provided ia scetion 727 of Iublic Law 43-105 <teir an ngareenient woithd
be subject tn approval by the Director of the Ofiice of Manazement and Jiodes A
My staff will he in contact with yours to begin initial dircussions, *

Bincerely, R
. . (Signed) Paty¥.0O'Numrr, ~
‘ s . Deputy Dircetar, S

Mr. Srack. Do yon knaw how long this provision has been carried
in your appropriations act? ) '

A, PosryerexNixe. It has been for a Jong, long time, My, Chairmar.
I can cite you that.

Mr. Lrrcit. Since 1941.3Mr. Chairman,

“-— & a s

COMPENSATION OF LAXND COMMISSIONERS

M, Srack. On page 172 of the committee print. Mr. Pommerenin..
You show a request for a new general provision. namely section = )
Sincn this provision deals with a single appropriation irem for .-
tice, why don’t you request it as a proviso in that item? Before 3o
respond, the way it is written it' would be my apinion that it is lexi-. ~
tion and subject: to a point of order. It could be written as a limitat - .
and therefore not sibject to a point of order. '

My, Poxoreeexiye, Mr, Chairman. the compenzation of land -~ .
missioners who are appointed by the Federal judgees is an area
is beyond the control of the Department. We have. as vou know. b * 7
heard onr supplemental budeet request. a problem in trving toa
ister this, T have diceussed this problem with My, Kirks, the Dit -~
of the Adminisirative Oftice of the T.8. Courts, and he concur=*

we should limit the eompensation which the Federal judiciar -

award to the Iand commissioners, | !

. Tf you. Mr, Chairman, and the cormmittee, have suggostions v ° -

wording of the limitation. we would be happy to amend it to j- \

accomplish the goal that we suggest. fon
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UNITED STATLES GOVERNMIENT
J a tan
Memorandum

Glgn E. Ponmerening | DATE: SEP 2 0 37 &
sistant Attorney CGeneral for Administration

FROM },t James F. Hoobler, D'n*ector'.-

Jnagement Programs and Budget Staff

SUBJLCT: District of Columbia Re1mbursement for Services of the U.S. Attorney and

U.S. barshal in the District of Columbia

This is to recap and propose alternatives for resolving the problem
ve have regarding reimburseirents by the District of Columbia Government
for the costs of the U.S. Attorney's and U.S. Farshal's offices in the
.District of Columbia (D.C.).

BACKEROUiD.

Since about 1947, section 203 of the General Provisionc of the
Depariment's appropr1“t1cn act provided that the D.C. Coverniient was to
reinburse the U.S. Treasury for a st1pu1ated pe rcentage,q4 the costs of
. the U.S. Attornzy's and U.S. Marshal's offices in D.C. (Ihat provisicn

was inserted originally by our House Subcommittee on Apprepriations. ;

Prior to the formulation of the FY 1076 budget, Don Smith, an QKB

examiner for the Department's budcet, and Bil1l Leonard, C-B exaniner for
the D.C. budget, asked Gilbert Leigh of the Department of Justice to
attend a meeting with them and Comer Coppie of the D.C. Goverrmment, t
discyss this reimbursement. The purpose of the meetino_yas to de;erm1ne
the Cepartment's reaction iF section 203 were deleted. ifft&r tle
meeting, the Depariment reapondnd in writing that the propo al had no
financial or prograrmatic irmpact on tha Department since the D:rarument
receiviéd neither credit nor use of the funds, that the Department
neither proposed nor opposed the suggestion, that it seemed to involve
Treasury fiscal btalances more than anyth1nn else, and that ths matter
was up to QL:LE CI'3 deleted the provision frem the FY 1876 budget.

Subsequently, Paul Q'Neill, OVB Deputy Director, instructed the
Department in uwriting to negotiate a true reimbursable agreement For
these services with the D.C. Government. This deve]opmant had not besen
part of the Cepartrent's original understanding of what would happen.
Nevertheless, we tried in writing to get negotiations initjated with the
U.S. Attorney and U.S. Marshal in the D1str1ct

£2ha By U.8. Savings Bonds Regularly on the Payroll Savings Plan
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The U.S. Attorney raised several major objections, some of which vare
communicated to OB in a letter to Walter D. Scott, 0B Associate Direcior
for Economics and CGovernment, dated April 24, 1975. lr. Scott replied on
May 16, 1975, in a letter to Glen E. Ponmerening, Assistant Attorney
General for Administration, essentially directing the Department to proceed
with developing a reimbursakle agreement.

On June 6, 1975, personnel from the D.C. U.S. Attorney's office and
the Executive Office for U.S. Attorneys met privately with Con Smith end
Bill Leonard to discuss the U.S. Attorney's reservations on the matter,
The U.S. Attorney and his principal assistant noted their impression of .
the meeting as follous:

Don Smith and Bil1l Leonard seemed impressed
by our arguments and stated ihat they would not go
forvard with their precposal at this time.

F1na11y. we suggested that if the proposal
came up again an Attorney General's legal opinicn
on the meaning of Sec. 731(a) [of the D.C. Self-
Government Act of 1973] could Le sought from the
Office of Legal Counsel. '

On June 10, 1975, Gilkert Leigh discussed the itsm with James Purcell,
Chief of the Treasury/Jdustice.Branch in OMB, who had not tzen apprised of
the meeting. Be also discussed it with Bill Leonard, who had advised his
superior and said he would reopen the issue. Before this could ke dorne,
Don Smith left ONB.

¥r. Leigh raised the matter several times in conversation with
Mr. Purcell in an effort to get a written clarification of CiBE's position.
Mr. Purcell vas not able to provida it in vwriting, but he advised hr.
Leigh that there was no one left at 0B who knew or cared anything about
the agrecment and that the Department should allow it to die a natural
death. Over the past year, br. Leigh had discussed it with 0iB staff a

- number of times, but no one there has focussed on whether or not the

Department is st111 expected to negot1a»c an agreenent.

In the meantime, the Departnant vas embarassed in its testirony on
the FY 1977 budget before tiie House Subcommittee when it had to say that
there is no reinbursable agreerient. The Department made a cormitment
to resolve the issue.

¢
CURRENT SITUATICI.

There has been no resolution to the issué and we are formulating the
FY 1978 budget. e can expect to be asked about the reimbursable agree-
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ment by the House Subcommittee. Mr. Leigh has once again opened discussions
with 0iB on the subject, But with so many new personnel, it may be some
time before 0iB is really prepared to respond. However, we balieve that
0MB should pravide assistance and. leadership in dissolving the impasse
because the change tame from OB and it was OHB's examiners vho "“huddied
the waters" of 0:B's intent when they met with the U.S. Attorney.

. OPTIOHS.

1. Seek a ledal cpinicn. We could raise the matter again with the
U.S. Attorney's office and, if they raise thzir old objections, suggest
that they act on their threat to seek a legal opinion from the Office of
Legal Counsel. ' -

2. Negotiate an aareement. This is self-evident.

3. Keep the status quo. The situation could be left as it is ncw,
with O advising us in writing that an acrecment with D.C. is no lonper
required. This would forestall the problem of U.S. Attorney ccoperation
and allow us to testify that O3 had let us off the hook. On the nega-
tive side, the District would continue to gat a "free ride.® [NOTE: Thz
"free ride" argument is inconsistent with the U.S. Attornay contention
that the Federal Government has a uniqua interest in D.C. law enforcement
and.Yitigation, which they use to argue against the level of control that
a reimbursable acreement weuld give D.C. It is also to be noted that the
special interest arcument is the pesiticn taken by the Derpartmant when
the D.C. Self-Coverrment and Court Reorcanization Acts were being done to
rationalize a greater Federal role than D.C. wanted us to have. If the
Federﬁ} role is in the Federal interest, then D.C. is not getting a "free
ride.

4.° Revert to the former arrannement. We could take the position that
0B should reinstitute ths oid section 203. This would have no effect on
the Despartment; the House Subcormittee might find it amusing; the D.C.
Government undoubtedly would oppose it; and we are not certain now whether
or not QB could manage it.

5. Comnensate for the windfall. 0!8 could reduce the FY 1978 D.C.
budget base by the amcunt they would have had to reimburse the Treasury,
therchy eliminating the windvall of $€ million that D.C. got when secticn
203 vas eliminated. The District would no longer b2 gettidg a "free rige"
in a sense, and the Departmont would Ee out of the transaction entirely.
Hovuever, D.C. would assuredly oppose such a solution vigorously.

How shou]d we approach this problem?
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_ Assistant Attorney Generald” TR Qm__fj“"‘?" e
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: Persannel & Irilaing g
- Department of Justice Soourity & Aémin. Serviess ; e O e
Washington, D.C. 20530 COuT Y s : [ZI
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- Dear Mr. Pommerening: Publicatiovn Servicag - i

Thank you for your letter of April 24, 1975, expressing the
concexns of the U.S. Attorneys and Marshals of the District
of Columbia regarding establishment of a reimbursement
agreement between the District and the Department. At the
time the decision was made that reimbursement would be
preferable. to the current procedure the issues surrounding
this relationship were fully discussed, and they are further
discussed below. In addition, there are several other
reasons why we continue to consider this an appropriate
course of action and these are also discussed.

e as = et mey s

Your letter states that Section 731 of P.L. 93-198 is
inapplicable to the U.S. Attorneys and Marshals because
other statutes reguire the performance of certain functions
by the U.S. Attorneys and Marshals in the District. The
interpretation that services required by law are excluded
from consideration as possible candidates for a reimbursable
arrangement would amoear to be at variance with Section 731l(a).
Scction 731{a) specifies that the "terms and conditions
governing the furnishing of such services" must be otherwise
prescribed in law, not the requirement of perfozmance of the
servige. While we agree that other statutory provisions may
‘ require performance of the service, there is no exoress or

: implied limitation that we are aware of that governs the

4 “terms and conditions" of furnishing these services. If

o e

you are able to provide references for such 11m1tat10ns,. .
we will review them. e 7X p‘/ f
The second issue raised in your létter is that the U. S. Attorneys
and Marshals have "extensive responsibilities which they are
reguired to perform™ and, as such, "they should have the- N
authority to justify their full resource needs" through the

; Department. We fully agree with the notion that requests for
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resources should be justified before the Congress. However,
we believe there is a distinction between the nceds of the
District and the needs of the Federal Goverament which must
be recognized. While recognizing a certain degree of
fungibility in the utilization of manpower in the District,

.. we believe it desirable to establish, if only for budgeting

and accounting purposes, indicatoxrs of the resources devoted
to District as distinct from Federal activities. Such
indicators are essential to .the management and operations

of the U.S. Attorney's and Marshal's cffices and we would

- expect them to be available regardless of the issue at hand.

It has concerned both the District and us for sometime that
there has been a lack of documented justification to support
the charges made to the District for serxvices provided by
the Attorneys and Marshals. The inadeguacy of supporting
data resulted, in fact, In a Congressional action reducing
the 1874 reimbursement f£rom $10,125,000 to $7,821,700. Such
problems would be largely ellmlnated with the establlshment
of a negotiated agreement reguiring justlflcatlon of service
levels, costs and performance. Further, this is consistent
with the policy guidance in the 1976 allowance letter directing
you to improve litigative data and management systems.

Finally, from the viewpoint of ‘the Federal Government and its
relationship with the District of Columbia, we see the commence-~
ment of negotvatlons between th& Justice Department and the
District as an important, precedent setting action uhlch will
guide future agreements.

We continue to support the change in approPriation language
proposed in the 1976 budget. My staff will be in touch with
yours shortly to begin dlscu551ons on this matter.

Slncerely.

- : //‘A
. V(e 7{1 /A
. - :WalteffD. Scott
Associate Director for

" Economics and Government
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FROM ? Carl S. Rauh .
’ tg;b . Principal Assistant
- - : United States Atto;ney

R N L

SUBJECT: OMB Proposal for U. S. Attorney to Contract with
D. C. Government for Relnburgement of Superior

Court Operations

X ‘ Oon Frlday morning, June 6, 1975, an hour long meeting

i * was held in ny office to dl°CPSo the above-mentioned subject.

: ot Present at the meeting, in addition to myself, were Don Smlth
' and Bill Leonard from OMB, Larry McWhorter and Frank ialgrave
! ' from the Executive Office of U. S. Attorneys and U. S.

rd

Attorney Earl Silbert.

The OB proposal was based on §731(a) of the D. C.
Self-Governmant Act of 1973, which provides that "For the
purpose of preventing duplication of effort or for the pur-
pose of otherwise promoting efficiency and economy, any s
Federal officer or agency may furnish services to thz District
Government . . . such services shall be furnished pursuant *o
an agreeuwent (1) negotiated by the Federal and District

authorities concerned « « « "

CIFAS s e AUV . S b s e oo

Mr. Silbert and I argued that this provision clearly

did not cover the U. S. Attorney's Office because the services
that we perform in prosecuting offenses against the United
States which are local in nature are mandated by acts of
Congress., 28 U.S.C. §547; 23 D.C. Code §101. We have no
discretion not to perform these functions. The section of
. the D. C. Self-Government Act relied on by OMB covers those
sexvices which may or may not be furnished and is left to

the discretion of the contracting. agencies. We argued further
that we prosecute D. C. Code offenses in the local D.C. | .
Article I courts because they are acts of Congress and not
for the purpose of "preventing duplication of effori" orxr

*promoting efficiency and economy.”
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We also pointed out that at lcast in part “terms
and conditions governing the furnishing of such services
are prescribed by other provisions of law" which brings
the U. S. Attorney's Office within the excoption of §731(a).
We referred to 5173ta)(2) of the D. C. Court Reform Act .of
1970 which provides that the District of C-~lumbia shall
reimburse to the United States the amount uecessary "to
cover seventy-five per centum of the cost:: of operation,
maintenance, and repair of space used by the United States
Attornecy and the United States Marshal for the District of
Colunbia.” '

With respect to the practical aspects of our con-
tracting with the D. C. Covernment, we expressed our concern
that D. C. would maintain control over our resources yet
we would be held responsible for our performance. In this
regard, we poihted out the recent newspaper articles that
the city government was cutting back the police departmcnt

‘ by 1000 persons.

Frank Malgrave pointed out that the reimbursement
arrangement between the Federal and D. C. Government which
had been in effect for many years really didn't make a great
deal of sense since the Congress would appropriate monizz to
D. C. thch would be returned to the Federal treasury to
reimburse the Federal Government for services of the U. S.
Attorney.

pon Smith and Bill Leonard seemed impressed by our
arguments and stated that they would not go forward with
their proposal at this time.

Finally, we suggested that if the proposal came up
again ar Attorney General's legal opinion on the meaning

" of §731(a) could be scught from the Office of Legal Counsel.

3. : '
cc: Mr. Silbert v -
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: ‘ UNI TED STATES DEPARTMENT 0 JUSTICE

. MEISORAIIDUE TO FILES L ey f
: FROM: FRAZNCIS X. MALLGRAVE REGARDING: PAGE 2

pIvision:— P2S )

e - .

o OFFICE: ___ FOUSA

L 'PHONE #:___133-5021 DATE:
: STATEMENT:

As an offsetting entry and in compliance with Section 731,
PL93-198, they proposed that the D.C. governument and the Justice
Department negotizie a reimbursenent agreement.

¢ sy Bt M v s

Mr. Mallgrave questicned the rationale as to the
need for the original reimburcement arrangement between the D.C,
governnent and the U. S. Treasury. MNo one in the meeting secmed
to be able to accournt for, or 3u=t1fy the existecnce for such
an agreement.

Mr. Leonard peointed out the pollcy issue to be
resolved with regard to reimbursing the Treasury for the funds
that were prav*ousl) ta tken care of bj Lr@ D.C. QOVﬁrnment. If

to the Trcgsury, a relnburse ont woula rave to be made £rm
another source or an offzpotting adjustment would have to be made
from the outlays. It was agreed that the infinitesimal sun ’cr
reimbursement to the 4rea ury wvas not a facto* tc be concerns
with at present. :

b g At Swme Gr s 8 Ay~ i iy e S e bt Al -

Mr. Rauvh and Mr. Silbert both placed hezvy emphasis
on the interpretation of Section 731, PL93-198., In the opinion
of Mr. Rauh, this language was not applicable to our situatica.
The language stated that a contract would be negotiatecd for
services. It implied a discretionary provision for services
when, in fact, the U. S. Attorneys under both the D.C. Code
and U.S. Cocde are ma ndatcd to prov*de services. It is not a
negotiable matier, nor is there any discretion as to the
provision of legal services. Additionally, Mr. Rauh pointcd
out that the D.C. Court Reform Act provided a condition with
respect to the U. £. Attorney's office which further precluded
that office from the provision of PL93-1898. I

.-
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‘OFFICE: EOUSA .

PHONE st:
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UNITED STATES DEPARTMENT OF JUSTICE

KERORALIDUR TO FILES

DIVISION:___DAG

739-5021 DATE:

STATENMENT: The mecting reached a conclusionary point with

Mr. Smith and Mr, Lconard both indicating that thevy would take
no furthox action in pursuing the need for a centract for
services or a reimburserment agreement betwveen the U.S. Attorneys
office and the D.C. governmeni. They would leave the matter as
is, subject to the review of the D.C. budget by the Houce D.C.
Appropriations Committee and bty the Senate D.C. Appropriations
Conmittee, : '

It was apparent that the issue was not entirely
resolved but merely dclayed ai least for Fiscial Year 1976.
Mr. Smith further irndicated that he would get back to the Justice
Department and acdvise them of this understanding. Also, this
would have to be worked out with the superiors of Messrs.
Smith and Leonaxrd.

Form DJ-226 (Ed 9-10-70)
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N Mr. Gray. Mr. Clisivnan, last year we had four trial advocaey
.+ sessions and we plan six for this year. An averaze of 70 lawyers attend
as students in each of those seminars and additional lawyers attend
as instruetors, but we feel that the instroctors also gain instruction
us they participate in the seminar. We also conducted several continu-
ing legal education and speeialized womfevences in the area of white-
) collar crime, Indian affairs. and enviromneatal Jaw. In addiiion, we
. plan {o conduct {wo or three managemment, conferences within this
yagr for key administrative persounel within the U.S. stlorney’s
oflice.
Mr, Srick., What is the total amount included in yonr budgat for
this Hem?
Mr. Gray. Mr. Chairman, for the Altorney General’s Advocacy
Institute the total amount requested is $734,000.

PISTRICT OF COLUMBLA NEIMBURSEMEXNT \

Mr. Stacik. The fiseal year 1976 appropriation excluded the pro-
vision formerly carried in your hill which required the District of
Columbia to reimburse the Departiment for a percentaze of the cost
of the L.S. attorney’s and U.S. marshal’s oilice {for the District of
Columbia. As I understand it. there is an agreement between the De-
partment of Justice and the Distriet of Columbia with respect to this
reimbursement. Is that corveet? -

Mr. MALLGRAVE. No, sir. ot this time there is no formal agreement
that has leen worked ont belween the District of Columbia Govern-
ment and the ofiices of the U.S. attorneys. I don't know abont the
Depariment of Justice.

My, Porenexivg. 1t is my understanding, Mr. Chairman. that
'ﬂmdreimbnrscmunt. js pending further arrangemnents if any are to be
made. :

My Siaci. Isthere any agreement in thisarent

Mr. Poaygrenine. I would have tocheck on that.

Mr. S1acx. If you have it, would you please submit it to me for
inclusion in the record. L

Mr. PoyyrrENING. Yes.

[The following statement was supplicd after the hearing:]

BTATUS OF REINMUCRSEMENT AGREENERT WITH DistricT oF CoLTMAIA

Prior 1o submission of the fiseal year 1076 hudzet. ihe Office of Manage-
ment and Budzet requested the Department of Justice's views on f proposil to
delete 1hat section of the general provixions which requiredd ke Distrier nd
Columbin to reiniburse the U.8. Treasury for a pan of the custs of 1he ofices
of the U.8. Atterner and the U.S, Marshul in the Disrrizt, The Department took
a neulral stance, as the matter had nn eXect on [t= hudzetr or prelTism.

The provision was deleted in the 1976 President’s ludget amd tie Qdize ot
Management and Budzet advised the Deparunent that it was peoessary o open
discusslone with the Listriet of Columbia to reeh o reimhursenent agreement
between the Deparmment and thet governmont for these services. The Depart- -
ment fectified to that offiwt Lefore the Jiouse sSubcommittee on Appropuintions
for the Department of Justice.

Tsior to and fellowing the Departiaent’s testimony, there were exchanzxes of
vlews nn the subject wmons the Ofuce of Manazement iand Budzet, the Detart
ment nnd the U8 attorveys, These exchanges have Fajsod severad asies which
Bitve nnt Loen fesolved : hience, there s no reimbursement asresment In foree.
The Doepariment intends to reoew its offorts 10 elarify and resalve the ixsues
aud reach cloture o ke seatter. :

B
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Mr. Spack. AsT wnderstand it, the reimbursement required in st
year 1975 was 53 pereent of the expenditures of the ofice of U.5, a1-
torneys and U.S. marshals for the Distvi¢t of Columbia.

My, Poriaerexsxe. Thatis corveet, Mr,Chaiumnan.

Mr, S1.ack. Can you tell us what that percentage might be for the

current fiscal year? . .
Mr. PorERex1xe. I believe it would be the same, Afr. Chairman.

Mr. Stack. The same.
Thank youn very much; Mr. Gray nud gentlemen.

Ar. Gray. Thank you, Mr. Chairmnan.

———————

S0 NP s ABTAND O,

" Taymspay, FErrCARY 19, 1976,

Uxrrep StaTtes MansmiaLs SenrvicE:
WITNESSES

WAYXNE B. COLBURN, DPIRECTOR

WILLTAM E. JAIL, DEPUTY DIRECTOR

WILLIAM H. RUSSELL, ASSISTANT DIRECTOR FOR ADMINISTRA-
TION AND FINAXCE N

DOWALD D. HILL, %TGIONAL DIRECTOR. PECION V

13:0 C. BADART, CIIIEY, BUDGET AXD ACCOUN'TS DIVISION

GLEN E POMMERENING, ASSISTAXNT ATTQBNEY GENERAL FOR

: ADMINISTRATION

EDWARD W. SCOIT, JR., DEPUTY ASSISTANT ATTORNEY GEKERAL

FOR ADIINISTRATION
JAMIS F. _HOO‘BLER. DIRECTOR, IANAGEMENT PROGRAMS AND

. BUDGET STAYF
ROPELS L. DEXNIS, DIRECTOR, OPERATIONS SUPFPORT STATF

- PHILIP B. STINISS, JR., CHIET, IIANAGEIIENT ANRD BUDGET ST.C

1 © through 53.

TI0:, OPERATIONS SUPPORT STAFF

i - M. Stack. The nest item to which we shall direct out attentic:.
: is entitled “United States Marshals Service.”” The justifications ure b
. be folind beginning at page a4 of the justifications boolk, which s

we shall insert at this point in the record, together with puages -

[The justification pages follow:]

ot

-~
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EXECUTIVE OFFICE OF THE . RESIDENT ATTACHMENT 13
OFFICE _DF ISARAGENMTNT ARD BUDGET

fn J
&oj‘/’ ..

WASHINGTON, D.C. 29503

, . . . - b . y -‘;. . o .. .' .
. ‘- .. . h ;... . i "1.AR 161977 : RO Y E
. Hr- “illia."!! B. Gra}’ . ) - s -. .- ) '. * ) .
" Associate Danuty . - L e . 7
Attorney Gerneral . e . .
Deparement of Justice Tt
Washington, D.C. 20530. T _ oo :
Dear ¥r. Gray: ' T ' “:1" ...

In Fehruary 1975, it was agreed that the Depertmeznt of
Justice would neqgotiate a contractunal agreomani with the
District of Columbia govexranent that would sot the amount
to be psid kv the District for the vroszcuticn of thoe
D.C. Cole peoxrformed by the U.S. Attornoys and laxchals.
It was intended that this agreement, negotiaztod undor the
ternas of the District of Colwnhia Self~Ceovernnezat and
Governmeontal Peorganization Act (P.L. 93-193), replacc
appropriations lanqgrage for this purnose carxied nrior
o that time in Doportmental and District Appropriations
Acts. No agreement has been concluded on this natter to
datec - - . .

We bhelieve this matier deserves more attention and that

4¢ should be resolved before the Pedara

and lccal

Therefcre,

goveriment pudgets £

or FY 1979 are prepared.

we ask that you prepare a study of the follewing
the prosecution

tives for the future provision of
in the Disirict cf Colundia for violations of

Code:
of a reimd

(1) maintenance of the stotus quog

urs

(2)

enmznt system, and perhan»s having

-7 {-

alLiornia~-
fvncition
the D.C.
reinstisuiion

+ha Disztrict

reinburse the Jdustice Department directly; and, {3) trans-
ferral. cf corplete responsibility for prosecation to the
D.C. government. The study should be completed by '
Septerbher 1, 1877. Ter cach alternative, it should, at

& minimum, discuss the pros and cons, descrikoe the
relationship batween the Federal ana District governments,
and detail the methods for inplementation. Iou should
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: involve the District government a5 necessary and keep
oL appropriate District officials informed of your work -
i. .2 7 . so that they can take account of it in cdoveloping the .
P -city budget for FY 1979. This study will serve as the - o -
i * basis for detcrmining how this issuc should be treated <o
1 - ) . . .
i in Y 1979, and as a working documeant for future
i discussion on the subject.with the District of Columbia
E governnient and the Congress.
1" ) . S . S8incercly,
e )3.5{':2'.-3.3 Cuttap
: D T ' .. .%W. Bowman Cutter . ' .
-t . A BRI Executive Associate o
. : birectgr for Dudget .
4 * -
| :
1 - .
|
i .
Y
g . . .-:-—’.
|
ii .
X .
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PN i .
. -."'3.':"".!.".'-‘3 L3 o e 2 8 faan e ..
O Chisited Ctates Departuient of Tuztice
Wy |
\__‘;&’/ ' OFFICE OF THE DEPUTY ATTORNEY GENERAL
. > WASHINGTON, D.C. 20530 . -
EXI-CUTIVE OFFICE FCR ' . : : .
UNITED STATES ATTPRNFYS ] . - - .
| ST gl
Mr. W. Bovman lutter ' , -
Executive Associate . .

Director for Budget
Officc of Managemont and Budget
Washington, D.C. 20503 -

Dear Mr, Cutter:

) We regret the delay in providing a study of prosecution
functions in the District of Columbia as requested in your
letter to Mr. Gray of Harch 16, 1977. In the attached study
we have addressed four alternatives for performing prosecution
functions in the Distriet of Columbia: 1) creation of a
local prosecutor's office; 2) reimbursement by the District
of Columbia for cests incurred by the U.S. Attorney; 3)

- negotiation of a contractual agreement between the D.C.
Governmnent and the Department of Justice; and 4) retenticn
of full Tecderal Govermacnt respensibility. We have concludad
that the last alternative offers the most benefit for both
the District of Columbia and the TFederal Government,

- »

Three appendices are- also provided with the study for
your further consideration. The appendices include & lezngthy
memorandum from the U.S., Attorney to the Attorney CGoneral on
the federal role in the District of Columbia criminal juctice
process, a memorcndunm commenting on a report concerning thz
U.S. Marshal's Office and an article written for the ADA
Journal by U.S. Attorney Silbert on the role of the prosescutor.

) ¥ hope that these materiais will aid in your considerztion
of the issues to vhich your March 16 letter refers.

’

.- _ ’ & Sincerely,
: L g
: . William P. Tyson
- Acting Director
enclosures _ o . E N
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. INTRODUCTION

."

.'}rticle One of-the Constitution provides that Congress

Y

.shall have the power “to exercise exclusive Legielation in
.all C;ees whatsoeyer,jover such District, (not exceeding ten
niles square) as may, by Cession of particular States, and
Acceptance of qugress, beeome the Seat of the Government of
the United States" (Art..1l, Sec. 8 Cl 17). 1In recent years
there has been debate over the degree of self-government

whlch should be allowed to the Distriet. The trend L.:s bren

' toward expanding the delegation of political authority to

the District Govermment as in the most recent home rule act,

. the 1973 District of Columbia SelfLGpvernment and Governmental

Reorganization Act, P.L.93-198.

T@e District Governﬁeqe_presently.controls many of
those functions_traditionally considered to be "local" in
nature--eduéation,.welfare,'health housing, and fire and
police protection. Congress qid not delegate any power over
the proeecution of criminal violations to the_ﬁistriet of
Columbia Government. Reeponsibility for such prosecution
remains vested in the United States Attorney's Office for
the District of Columbla part of the Department of Justlce.
"Thus, all felony offenses and serious misdemeanor offensecs
in the District are prosecuted by the TFederal Government.

The purpose of this study is to examiee various options

for the provision of the prosecution function fn the District
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of Colu&bia for violations of the'ﬁistrict of Columbia Code.
The study will consider the follow1ng options: -
(1) the transfer of complete responsibility for >
conducting criminal prosecutions to the District
of Columbia. . .
(2) the reinstitution of a reimbursement arrangement
wherein the District of Columbia Government would

pay the United States Treasury for costs incurred

. in prosecuting D.C. Code offenses.

(3) the establishment of a contractual relatﬁonship in
which the Department of Jusfice would negotiate with
the District of Columbia for funds.to finance the
United States Attorney's Office.

(4) the retention by the Tederal Govefnment of full
respon51b111ty for provzdxng resources and for
managing cases brought under the District of Columbia
Code. -

- . Under current 1aﬁ'the responsibility for prosecuting
District of Columbia'Code.offenses is aésigned to the u.s.
Attqr;ey for the District of Columbia. As long as the
Federal Government remain$~accountabie for the performance
of the U.S. Attorney, it wéuiﬂ seem inconsistent to place
eny burdén on the District Government for financing U.S.
Attorney operations. Left with a choice between a District
Government prosccutor Or a Federal prosecutor, éhe well

established record of the U.S. Attorney's offzce for legal

competency, for 1nchpovo1nmcntnl cooperation and for cowmunity

-2-
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: responsiveness suggests that there would be no substantive

. benefit transferring prosecutorial_IeSPdnsibility to the

Distriét of Columbia Covernment. .

.
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