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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________ X
EQUAL EMPLOYMENT OPPORTUNICY
COMMISSION,
V. M18-304
PAN AMERICAN WORLD AIRWAYS,
Defendant
............................... X

October 268, 1933
10:00 a.m.

Before:

AON. CHARLES L. BRIEANT,

District Judge

APPEARANCES:

SANDY HOM,
DANIEL WILLIAMS,
Attorneys for Plaintiff,

TONNLEY & UPDIKE,
Attorneys for Defenrdant,
JAMES D. MADIGAN, III, of Counsel.

SOUTHERN DISTRICT REPORTERS, U.5. COURTHOUSE
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020
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THE COURT: All right Mr. Williams, you may be

Aheafd.

MR. WILLIAMS: 1If it please the court, Pan
American is the movant in this matter.

THE COURT: I beg your pardon. I didn't
realize that. I ordinarily hear the movant first. All
right, Mr. Madigan.

MR. MADIGAN: Thank you. Your Hono;, I don't
think there is any factual dispute of any kind involved in
the motion that is now before you. We have purely a legal
controversy.

I think the fundahental issue presented by the
motion is a sinmple dne.‘ Does the EEQC have lawful
authority to enforce force the Age Discrimination in
Employment Act against Pan Am or doesn't it? 1If, as Pan Am
contends, the EEDOC does not, then it has no standiné,in the
subpoena enforcement action.

THE COURT: It would come as somewhat of a
shock, wouldn't it, to say they didr't have authority to
enforce the ADEA?

MR. MADIGAN: It would come as something of a
shock to them?

THE COURT: Yes, they are in and out of the
sourthouse all of the ﬁime.

SOUTHERN DISTRICT REPORTERS, U.5. COURTHOUSE
FOLEY SQUARE., NEW YORK, N.Y. = 791-1020
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MR. MADIGAN: - I don't think that is true at all
in view of the legislative history that preceded that
particular act and some of the decisions that flowed.

THE COURT: Go ahead. I will hear your
argument,

MR. MADIGAN: The EEOC has conceded, i believe,
for the purposes ofAthis motion that the one-house veto
provision in the Reorganization Act of 1977 is
unconstitutionalAundef the Supreme Court's decision in INS
vs. Chadha.

The EEOC nevertheless insists for a variety of
reasons that the response should be So what, that we should
look beyond that unconstitutional provision, and that the
EEOC should be allowed to continue pursuing Pan Am in this
proceeding.

We are told that there are no fewer than five
arguments which provide a basis for overlooking the ‘clearly
unconstitutional delegation of power.

THE COURT: Delejated from whom to whom?

MR. MADIGAN: The delegation of power was made
by Congress to the president.

- THE COURT: I see,

MR. MADIGAN: To in fact do the enacting of the

legislation, subject to the veto of Congress.

THE COURT: What d4id he enact?

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
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4
MR. MADIGAN: He enacted a reorganization plan,
one of several, the one involved in this particular case is

one of 1978 in which he transferred enforcement authority

for the Age Discrimination in Employment Act as well as the

Equal Pay Act to the EEOC from the Department of Labor,
Now, the EEOC --—

THE COURT: So it's your contention that the

>Department of Labor could enforce the act in this case but

that the EEOC couldn't?

MR. MADIGAN: That's correct.

THE COURT: Are you just quarreling about which
bureaucrat is to pursue you? And supposing it were the
conclusion of this court that you were right, wouldn't
everything have to Se held in abeyance until the
bureaucrats could change?

MR. MADIGAN: I frankly feel --

THE COURT: You get a different face with the
same issues.

MR. MADIGAN: That may well be. I think the
fallout from the decision in this case and others will have
to be addressed perhaps by the body that created the
problem in the first place, which is Congress.

THEZ COURT: They are busy with oﬁhér things.
Théy nave a‘few constituents whose Social Security payments
have'beeé'stopped, and there is fighting in Grenada.

SOUTHERN DISTRICT REPORTERS, U.S. COI}RTHOUSE
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MR, MADIGAN: I am sure this is one issu2 that
the EEOC feels is important for them to address as wéll.

I'HE COURT: It's kind of a bootless motion
isn't it? If you are right it wouldn't necessarily lead to
vacating any of the orders. It would jdstksimply change
the identity of the persons who can pursue your client.

MR. MADIGAN: I think that presumes that an
identical approach would be taken by‘a different agency,
and I don't think that that is a fair presumpgion when we
are merely at the stage of investigating some charges that
have beén filed. | |

I don't think it can fairly be stated that we
would be before you right now with the Department of Labor
instead of the EEOC if what we are describing had not
transpired.

THT COURT: 1I'd like to understand why it would
make any difference.

MR. MADIGAN: Because we wouldn't be subjected
to this investigation and the expenses associated yith it.

THE COURT: Are you suggesting that the
Department of Labor doesn't conduct wasteful investijations?

MR. MADIGAN: I don't know whether the
Department of Labor would or would not, and that is
precisely tﬁe problem. I think that is merely a

speculative notion. I don't think that the EEOC can stand

SOUTHERN DISTRICT REPORTERS, U.5. COURTHOUSE
FOLEY SQUARE. NEW YORK, N.Y. - 791-1020
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before you and say that the Department of Labor would be
proceeding in precisely the same fashion. They haven't
submitted at least anything that I have seen to indicate .
that such is the case other than to take the.position.
They ﬂaven't sought to include the Department of Labor.

THE COURT: Does the Department of Labor know
that this issue is here?

MR. MADIGAN: I don't know.

THE COURT: Does the U.S. Attorney in this
district know that that issue is here?

MR. MADIGAN: I do not know.

THE COURT: You brought the motion though.

Don't you think that notice should be given to Mr.
Giuliani's office at the very least? And perhaps to the
Department of Labor?

MR. MADIGAN: I frankly feel that it is up to =--

THE CQURT: You want to get into a
Never-never-land where the court says that it belongs to
the Depa}tment of Labor and the Department of Labor says, "Oh
no, it should have stayed with the EEOC."

MR. MADIGAN: I think it's the EEOQOC who hopes to
have the Never-never-land result achieved. They are the
ones who say ignore the unconstitutionality of the
Reorganization Act, that no past, present, or future
litigant(éan raise it because they say even if you were to

SOUTHERN DISTRICT REPORTERS. U.S. COURTHOUSE
FOLEY SOUARE NEW YORK N.Y - 781i.inon
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— 1 find an agreement with our-position, that it makes the
) 2 entire act unconstitutionél and that they have no authority,
3 nevertheless, you should decide that it doesﬁ't apply to
4 this case or any other, and therefore it goes off into
5 space somewhere.
6 | THE COURT: Let me hear what they say and
7 perhaps I will hear from you further later on. It looks to
8 me as if we don't have adequate notice here to those who
9 might be affected by the order which is being sought.
10 : MR.VWILLIAMS: If it please the court, the
11 Department of Justice in Washington does know that this is
12 here.
C 13 THE COURT: How do they know it? Do they

14 officially know?
15 MR, WILLIAMS: They officially know, your Honor.

. They know not only that this matter is here. They know

17 that I am here arguing it today. That is known by the
18 Deputy Assistant Attorney General for the Civil Division
19 whose name appears along with ours on the answer.
20 Now, they also know that this is not the only
21 case with this type of motion in it pending in the United
22 Stétes.
23 THE COURT: Have any of the others been decided?
i | 24 | MR. WILLIAMS: .There is one that has been
* 25 :deéided."That is involved in Mississippi, it's EEOC vs,

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
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Allstate. It is referred to a number of times in our brief -
and --

THE COURT: Do we have a copy of it?

MR, WILLIAMS: Copy was filed with the brief,
your Honor,

" THE COURT: = What is the status of that case, do
you know? .

MR. WILLIAMS: The status of that case is that
notice of appeal to the United States Supreme Court on the
constitutional issue --

THE COURT: Direct appeal?

MR. WILLIAMS: Direct appeal has been taken; and
a statement of probable jurisdiction is in the course of
being prepared and will be duly filed.

Since there is -- there-may be some question as
to whether or not that goes on direct appeal or on appeal
through the circuit, notice of appeal to the Fifth Circuit
has also been entered.

THE COURT: You say that case is
indistinguishable f;om this one?

MR. WILLIAMS: That case involves the same
identical issues as this case, your Honor.

THE COURTI: Wwithout intruding on Mr. Williams'
argument, do you agree with that?

MR. MAbLGAN: Most certainly, yes, your Honor.

SOUTHERN DISTRICT REPORTERS. U.S. COURTHOUSE
FOLEY SQUARE. NEW YORK, N.Y. - 781.1020
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THE COURT: Wwhy shouldn't this be held in
abeyance until the Fifth Citcuit‘acts, presuming the
Supreme Court will leave it té the circuit since they
regard themselves'as overworked?

MR WILLIAMS: If it please thé court, the
answer to that is this is a matter that is in investigation,
there are charging parties, the statute of limitations
continues to run againét ﬁheir individual claims. At the
time that this might be held in abeyance, this is not --

THE COURT: What did the Mississippi court hold?

MR. WILLIAMS: The Mississippi court held --
they dismissed our action and a pending egqual pay case
holding a number of things.

They held contrary to —-- No. 1, that the
defendant had standing to raise ﬁhe issue, We argued that
they did not. The court held secondly that the |
unconsﬁitutional provision qf the Reorganization Act of
1977 was not separable from the rest of the act.' Our
arguments are to the contrary.

It held, thirdly, that the act was -- that the
Chadha decision which held the one-house veto provision to
be unconstitutional apélied to existing acts as well as
prospective acts, and that it therefore affected this act
under a reorganization plan that by its very terms has

expired, and therefore, can do no more damage to

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
FOLEY SQUARE, NEW YORK. N.Y. - 791.1020
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retroactive application of Chadha. That is basically =--

THE COQURT: I gather the Chadha opinion didn't
hold on possible retrospective effect?

MR. WILLIAMS: It did not. The Chadha opinion,
your Honor, held a nﬁmber of things. It held the
leqislative veto prOQision to be unconstitutional. It also
held and stated in its holding that it was not -- that
separability was not a guestion of whether or not there was
a separability clause in the act but was a queétion of
whether or not the act would have been passed but for the
legislative veto provision being in it, and on the fécts of
Chadha held that it would have so passed and therefore the
rest of the act stood. |

It did not mention the retroactive effect
because it did not reach that question at all. It held the
rest of‘the act, and the original thing that it did was to
declare to be contrary to the constitution the action taken
by Congress to allow certain people to be deported.
Therefore, it was not reached.

If it please the court, we feel that there is a
necessity, a duty conferred by statute and requirgd td be
done that somebody investigate charges. The question is
who.

THE COURT: But it's very easy if there is aA
problem and the Supfeme Court is wrestling with it, it

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
FOLEY SQUARE, NEW YORK, N.Y. - 791-1020
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would be simple enough to find a deputy solicitor from the
Department of Labor to assign him to co@e over and work
with EEOC jointly on these cases. I can't imagine that it
would make any real difference which department
investigated the case. I don't see that you can logically
argué. It may be more efficient to have these cases in the
hands of the EEOC, but I don't think it makes any
significant long-range difference if it turns out that the
Department of Labor, the Department of Commerce, or even
the Internal Revenue Service were required to administer
the act.

MR. WILLIAMS: If it please the court, that is
the very gist of our argument as it relates to standing,
that it makes no difference who does it. Somebody has to
do it. It doesn't change the act. The act is still there.

THE COURT: The troﬁble with that, you see, is
if an Internal Revenue agent came in here gnd said, "I want
to see your personnel hiring records, or your layoff
records," we would vacate the subpoena. We wouldn't
hesitate a moment to vacate it. In fact, we do that
regularly Qhere some of these agents come in with démands

for documents which don't pertain directly to taxes. We

say, "That's none of your business, you can't have it."

Standing has never been really disputed if

someone is pursuing documents and records. They have to

SOUTHERN DISTRICT REPORTERS, US. COURTHOUSE
FOLEY SQUARE, NEW YORK. N.Y. — 791.1020
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show a fight to pursue them. If the Department of the Army
came in and wanted to look at these records, you wouldn't
seriously argue that they could, I am sure.

MR, WILLiAMS: No, sir, but under the
circumstances, 1f the transfer of authority to look at it
had been ‘through a reorganization plan submitted by
Congress to the president =-- submitted by the president to
Congress, and that it had not been vetoed by Congress, even
though that veto provision was in there, the legislative
delejation of authority to reorganize the governmentiwas
there. It has an offensive provision in it.

THE COURT: You are saying that I should
disagree with the Mississippi court?

MR. WILLfAAS; Yes, sir.

THE COURT: Supposing that I either agreed or
withheld decision on the theory that one case on its way to
the Sﬁpreme Court is sufficient and we ought to wait and
see what they do. Why is that a practical obstacle in this
litigation?

MR. WILLIAMS: The practical obstacle in this
litigation is, your Honor, that this is a subpoena
enforcement action. We are in the process of attempting to
investigate --

THE COURT: Your adversary concedes Mr. Donovan
can inveéﬁigate.

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
FOLEY SOUARE NEW YORK NY — 791.1070 .
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MR, WILLIAMS: I did nat hear that, concedes
that he can investigate?

I'HE COURT: That is my unde;standing. I
épecifically asked him who --

MR. wiLLIAMS: Or that if the Secretary of
Labor's name was on the subpoena, that he would comply with
it?

THE COURT: That was my understanding of his
position under his version of the law which thé Mississippi
court accepts, that you can't but Mr. Donovan can. Is that
your position?

MR. MADIGAN: Yes, that's correct, your Honor.

THE COURT: Isn't there a simple practicél
solution to these cases rather than have a hundred
different lawsuits on their way to the Supreme Court when
one is already on its way? —_——

MR. WILLIAMS: In this case, your Honor, I think
that if he would submit to the subpoena by the addition of
the Secretary of Labor's‘name‘to the pleadings in this
matter, that we may be able to work something out.

THE COURT: I think that is what you ought to
do. Unde;stand that he takes --

MR. WILLIAMS: Do I have such an agreement?

THE COURT: The Secretary of Labor mijht well

say this particular investigation is a waste of time  and

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
FOLEY SQUARE, NEW YORK. N.Y. - .791.1020
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money and don't bother me with it. I think that is the
underlying premise with which Mr. Madigan approaches this
case,

MR. WILLIAMS: If it please the court, I would
like to have an agreement with him that if the Secretary of
Labor's name was added to this subpoena, that he would
comply with it.

THE COURT: So stipulated?

MR. MADIGAN: Well, obviously there may be other
Juestions about the subpoena, but as to the subject of
jurisdiction --

THE COURT: The subpoena has been enforced
already, hasn't it?

MR. MADIGAN: Yes, but there are some lingering
issues which is part of the reason we are back before you.

THE COURT: You want the Secretary of Labor to
sign it?

MR. MADIGAN: It has to be from a
constitutionally authorized agency, and if the EEOC is
going to agree that they are not the ones --

MR. WILLIAMS: No, sir we cannot agree to that.

THE COURT: They cannot agree to that because
they dorn't know what will happen to the Allstate case, and
as I sit here I can see that the Supreme Court might
realize they opened up kind of a can of worms with the

- SOUTHERN DISTRICT REPORTERS, US. COURTHOUSE
FOLEY SQUARE, NEW YORK. N.Y. ~ 791.1020
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‘Chadha case and the law clerks down there failed to

recognize the re;rospective problems, and they might clean
up after themselves, which they have been known to do.

And so‘my understanding is that if the Secretary
of Labor would sign on the investigation, that then there
would be no objection to it continuing.

It seems to me that is a rational disposition of
the matter. That doesn't preveﬁt you from telling me it's
a waste of time and money. I gather you belieQe or you
wouldn't bother with this motion that the Department of
Labor would not pursue this case for want of apparen£ merit.

MR. MADIGAN: That's correct.

THE COURT: That is your sole position.

MR. MADIGAN: That i; with respect to their
claim that everything comes out the same anyway. That is
the position, that they cannot take the position that
everything comes out the same.

THE COURT: Why can't they?

MR. MADIGAN: Because they have shown nothing to
indicate that it would be the same. As you pointed ouﬁ
yourself, it may well be that the Department of Labor takes
a look at what is involved here and Pan Am's circumstances,
and says this is not one to jump into with great gquns right
up front.

THE COURT: And they might not.

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
FOLEY SQUARE, NEW YORK. N.Y. - 791.1020
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MR. MADIGAN: That's right. 1It's mere
speculation to say the 'same result would obtain if it was a
different agency.

THE COUéT: All right, but your position is
that if the other ajency signs the subpoena, that you have
will comply with it?

MR. MADIGAN: That only one agency has the
authority, and that we will recognize the one that we feel
has the authority, and that is the Department Qf Labor,

THE COURT: One of them has the authority.
Nobody is going to determine the authority finally uﬁtil
the Allstate case is decided. 1It's useless for me to 3ive
my views, whether they agree with or disagree with the
court, which I have not read, because ultimately the
Allstate case will be resolved by the higher court that
made the problem in the first place.

If they would orly think a little, you know,
when they come down with these sweeping pronouncements and
tell us that it is retrospective or it is not retrospective.
For all I krow i may have to give back part of my salary.
All the judges got a pay raise that way. About the only
way we can get it.

All right. How do you want to leave it?

MR. WILLIAMS: If it please the court, if we

-

" cannot arrive at an agreement that if the Secretary joins

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020
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in this subpoena that he would produce the .records, I think
we are going-to have to insist upon a decision.

THE COURT: I might simply decide that. I might
decide it without prejudice to the ultimate resolution of
the Allstate case. I don't see why that isn't a reasonable
direction for this court to make. There is an ongoing
investigation., The court has previously held that they
were entitled to pursue it. There are persons who may be
adversely affected if the investigation is stopped dead in
its tracks for a period of months while the Supreme Court
attends to the problem.

So I think it may be reasonable for this court

simply to dispose of this motion by providing enforcement

is stayed unless apd’until the Secretary of Labor shall
co-sign the subpoenas. Once he does, then all the prior
orders of this court issued in favor of the EEOC ghall
apply with full force to the Secretary of Labor.

I1f there is nothing more to be said, I think
that is simply the way to dispose of this motion.

MR, MADIGAN: I have nothing further to offer in
connection with that. I might suggest that if we could
confér for a few moments, it might assist in a resolution.

THE COURT: Of £ the record.

(Discussion off the record)

THE COURT: Back on the record, yaes, sir.

SOUTHERN DISTRICT REPORTERS. U.S. COURTHOUSE
FOLEY SQUARE. NEW YORK. N.Y. ~ 791-1020
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MR. MADIGAN: My suggestion was that perhaps if
we had a few moments to confer with respect to a resolution
following your suggestion . =--

. THE COURT: Off the record

(Discussion off the the record)

(Recess)

MR. MADIGAN: Thank you, your Honor, I have an
in-house lejal department that likes to participate.

THE COURT: You tell them that a fellow who has
a watchdog should let him do its own barking.

MR. MADIGAN: Pan Am would be prepared to comply
with subpoenas issued by the Department of Labor and
continue of course dealing with the Department of Labor in
connection with the>investigation, subject of course to any
arguments based on the merits éf the subpoena that is
issued. I mean I can't agree now to comply with whatever
they are going to send us, but as to the jurisdiction of
the Department of Labor to issue the subpoena, Pan Am would
raise no objection.

THE COURT: All right with him.

MR. WILLIAMS: 1If it please the court, I don't
believe that guite meets the question. I think the
guestion is put would they comply with the subpoena that
has been issﬁed in this case if it was also signed by the
Secretary‘of Labor or his duly authorized rep:esentative.

SOUTHERN DISTRICT REPORTERS, U.5. COURTHOUSE
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THEZ COURT: Yes, that's what he means.

MR. WILLIAMS:. That is not what he said, your
Honor.

MR. MADIGAN: I believe we'd be hard preséed to
come back bef;re the court --

THE COURT: Let me cut through it. I don't
really believe Mr. Madigan intended to obfuscate in his
choice of words, but this court was speaking in terms of
any such subpoena being endorsed or co-signed by the
Secretary of Labor or his duly authorized deputy. The
court did not anticipate that the EEOC would be dismissed
from the action. Rather it would be held, the issue of who
could maintain the action eventually would be held in
abeyance pending the_resolution of the Allstate case, but
the court apprehends that if the Secretary of Labor
authorizes this investigation, there would be no
jurisdictional exceptionkto be taken from it.

MR. MADIGAN: That's correct, your Honor. We
were not seeking‘to drop EEOC's name from the proceeding or
from the caption, but I do want it clear for the record
that any subéoena that is issued by the Department of Labor
will be issued by a duly authorized representative and that
is who we will be dealing with in conrnection with the
investigation.

THE COURT: -You will deal with -~

SOUTHERN DISTRICT REPORTERS, U.5. COURTHOUSE
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4R. WILLIAMS: No, sir, your Honor.

THE COURT: The latter part I wouldn't reguire.
You will deal with whoever the Secretary of Labor allows to
deal with you, but the ruling is that the subpoena must pe
co-signed by the Secretary or his duly designated deputy,
and if you have any problems which reguire authority, the
authority and discretion is that of the Secretary of Labor
perdirng resolution of this rather intricate problém by the
Supreme Court? |

MR. MADIGANﬁ That is our understanding, your
Honor.

THE COURT: But you will probably stiil be
dealing with the same people because it's assumed by the

court the Secretary, if he authorizes the subpoena, will

expect that this personnel which has ongoing familiarity

’“wfth—ghe case and some special expertise in this particular
field, at least according to those who drafted the
reorganizatior plan, would continue to do the day-to-day
WOLK .

All you are gaining is‘that you have an
opportunity to reguire the Secretary of Labor to exercise
his discrétion as to whether he will or will not co-sign it,
but once he co-signs it the case is in status quo.

MR. MADIGAN: I am not‘sure whether there is a

misunderstanding or problem with this or not. It is our

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
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position that it is the Department of Labor, whoever the
Department of Labor designates to carry on the
investigation, the practical aspect of reviewing the
records that may be subpoenaed by the Department of Labor.
If they lawfully designate a representative to review thosé
records, we will not contest the jurisdiction of ﬁhat
Department of Labor representative‘to look at the records.
That is what we are agreeing to.

THE COURT: Even if he works for tﬁe EEOC?

MR. MADIGAN: If the delegation of enforcement
authority isilawfully made by Department of Labor toAthe
EEOC.

THE COURT: Now are you satisfied?

MR, WILLIAMS: If it please the court, I would
like to ask one further question. 1In the eQent that the
Secretary of Labor authorizes the Equal Employment
Opporturity Commission and delegates full enforcement of
this act és far as this case is concerned to EEDC, and
there is a gereral right to delegate ahthority in the act,
are we going to be back in ﬁere in the morning-for another
action involving the who the Secretary of Labor chooses to
delegate the authority to investigate?

THE COURT: Not if the Secretary of Labor or a
Deputy Secretary signs the subpoena. That is the critical

thirg here in my view: Thé‘subpoena would have to be signed

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
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buy the Secfetary of Labor, and he cannot regard that has a
purely routine ministerial act. He‘is ékercising his own
judgment andrdiscretion when he does it. Once he does it
he can reyuire EE0C staff.to continue in the pending state
of confusion, 1If the Allstate case is éffirmed, then it
#ould be gquite clear that the motiorn can be renewed. You
just don't want to be at dead center in the meantime.

I think it would bejbétter in the management of
this case to disregard all this discussion and'simply make
the in the form of a ruling aﬁd then both of you can take
an appeal, if you don't like the ruling, because I aﬁ
afraid, although I did not detect it, I think there is a
difference of language, Mr. Madigan, between wﬁat you are
saying and what I am hearing on thé one hand, and what Mr.
Williams is apparently hearing on other. On reflection,
maybe Mr. Williams is hearing it more accurately than the
court is.

So I think we should sta;t with a clean slate.
There is no stipulation. The court disposes of this
resolution in the following fashion: -

The court finds that the pendency of an appeal
in the Fifth Circuit and a direct apbeal to the Supreme
Court in the Allstate case makes its inexpedient for this
court at this time.to grant the relief reque;ted herein to
the extent that it would reguire this court to cqnsider de

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
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novo a complex and difficult constitutional issue.

The court recognizes that any delay in this
proceeding, if it is a meritorious proceeding, could
redound to the detriment of public policy and also perhaps
to the detriment of individuél employees of Pan American or
former employees _of Pan American.

The court believes that a rational disposition
of this motion is as follows, and the court now makes the
following directions:

Compliance with the subpoena duces tecum issued
by the petitioner, Egqual Employment Opportunity Commission,
EEOC, dated March 23, 1983, is from henceforward stayed in
all respects unless and until that subpoena or a document
substahtially identfcal as to form shall be issued to Pan
American World Airways bearing the signature of the
Secretary of Labor or his duly authorized deputy for the
purpose of issuing enforcement‘subpoenas in those statutory
matters as to which the Secretary of Labor has jurisdiction
to investigate and enforce compliance with such statutes.

The court does not in any way attempt té
prejudge the issue of whether the Secretary of Labor will'
issue such a subpoena or will not do so. The court does
not at this point consider whether the Secretary of Labor
can associate himself in the investigation the staff

mempers of Equal Opportunity Employment Commission, but I

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
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think it'é quite obvious that if he wishes to, he may, and
absent a court order staying any such subpoena when issued,
it should be complied with; and the court does not have to
decide what might happen tomorrow but I am giving you ab
indication.

The court declines to dismiss the EEOC's
underlying petition herein or directing the EEOC to return
to Pan Am the documents it has previously obtained because

the court believes that one branch or another of the
federal government will have and does have the continuing
right to demand compliance with the statutes and to
investigate alleged cases of noncompliance, and that if in
the final analysis it be adjudged that the decision in EEOC
against Allstate is_affirmed, that the government could be
eipected to retransfer these activities to the Depar tment
of Labor, attempt to repass the Reorganization Act without
violating the principles of the Chadha case, so that in
this court's view, the Egual Employment Opportunity
Commission can continue to hold those documents and can
continue to consider them for the benefit of whatever
branch of the federal government shall ultimately obtain
the lawful right to admirnister the act and enforce
compliaéce with ;he act, and that in the interim it's not
contested that the Se;retary of Labor‘has the right to

investigate and subpoena documents, and compel compliance,

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
FOLEY SQUARE, NEW YORK. N.Y. - 791.1020
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and if he does so, that should be permitted, and pending
such time as he shall resolve to pursue the production and
inspection of additional documents, compliance with the
subpoena henceforward should be and it hereby is stayed.

I trust that I have made clear my resolution of
this motion, but if there is somethingy which you gentlemen

find unclear, you may call it to my attention immediately,

and thereafter, I will direct that this be rejarded as the

disposition of this motion on the merits, and compliance
therewith is directed, and the court reserves for future
coﬁsideration whether the entire proceeding ought to be
dismissed or not pending two things: The outcome of the
Allstate litigation and the ultimate decision of the
Secretary of Labor whether or not to issue the subpoena.

If the Secretary declines to issues the subpoena,
we will deal with that event when it occurs.

Is there anything that I omitted to cover in the
light of our somewhat lengthy discussion?

MR. WILLIAMS: 'No, your Honor.

MR. MADIGAN: No, that's fine. Thank you, your
Honor,

THE COURT: All right. Thank you, counsei. The
court wil; endorse the papefs that it is disposed of in
accordance with the oral directions and the oral directions
shall be complied with.,

SOUTHERN DISTRICT REPORTERS, U.S. COURTHOUSE
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MR, WILLIAYS: Thank you,
4MR. MADIGAN: Thark you, your Honor.

00o
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

A 1i
T3 V> |9 EQUAL EMPLOYMENT OPPORTUNITY : No. M18-304
T Q| comMIsSION,
— s ,
Li 2B . Petitioner,
O o P b : NOTICE OF MOTICN
R Z R .V
V- m :
< ¢ PAN AMERICAN WORLD AIRWAYS, S
s J . )
. ; léé . S =
. Respondent. /d @ D @
==
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o po=_ Pega il
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PLEASE TAKE NOTICE that upon the affidavit of Srha
| J. McCulloch, sworn to on September 26, 1983, the Memorand%ééqéas
Law submitted herewith, and upon all prior proceedings herein; -
respondent Pan American Worﬁd Airways,vlncﬁmLLEan Am") w111
move this Court, before the Honorable Charles L. Brieant, -
Unlted States District Judge for the Southern District of New
York, at the United States Courthouse, Room 2103, Foléy Square,
New York, New York, on the 6th day of October, 1983, at 9:30 in
the forenoon of that day or as soon thereafter as counsél may

Lbe heard, pursuant to Rule 12(h) of the Federal Rules of Court

-Propedure (“F.R.C.P."), or, alternatively, Rule 60(b) of the
F.R.C.P., for an order (1) vacating the Order of this Court
dated March 23, 1983 directing Pan Am to comply with a subpoena
duces tecum issued by petitioner Equal Employment Opportunity
Commission ("EEOC"), (2) dismissing the EEOC'S underlying

petition seeking enforcement of the subpoena, and (3) directing




the EEOC to return to Pan Am any and all documents it has

obtained from Pan Am in this matter, and for such other relief

as the Court may deem just and proper.

Dated: September 26, 1983
New York, New York

TOWNLEY & UPDIKE

- ;y: m )h((&ovml/

A Member of the Firm
Attorneys for Respondent
Pan American World Airways, Inc.
405 Lexington Avenue .
New York, New York 10174
(212) 682-4567 '




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
EQUAL EMPLOYMENT OPPORTUNITY : No. M18-304
COMMISSION, :
Petitioner, RESPONDENT 'S MOTION TO
: VACATE ORDER AND
v. DISMISS PETITION
PAN AMERICAN WORLD AIRWAYS,
Respondent.
X

Now comes Pan American World Airways, Inc. (“"Pan Am"),
by its attorneys, Townley & Updike, and, pursuant to Rule 12(h)
of the Federal Rules of Civil Procedure ("F.R.C.P."), or,
alternatively, ﬁule 60(b) of the F.R.C.P., moves for an order
(1) vacating the Order of this Court in this matter dated March
23, 1983; (2) dismissing the petition of the Equal Employment
Opportunity Commission ("EEOC") seeking enforcement of a
subpoena issued by the EEOC under the Age Discrimination in
Employment Act, (“ADEA"), 29 U.S.C. § 621, et seg., and (3)
directing the EEOC to return to Pan Am all information obtained
from Pan Am in its investigation, because the EEOC lacks lawful
authority to epforce the ADEA.

1. The EEOC alleges that it has authority to enforce
the ADEA pursuant to the Reorganization Plan No. 1 of 1978
("Reorganization Plan"), 43 F.R. 19807 (May 9, 1978), 92 Stat.

3781;




2. The Reorganization Plan was adopted pursuant to
the Reorganization Act of 1977 ("Reorganization Act"), 5 U.S.C.
§ 901, et seq.:

3. Section 906(a) of the Reorganization Act provides
for a one-house veto of all reorganization plans; and

4, Under the Supreme Court's decision in Immigration

and Naturalization Service v. Chadha, U.s. , 51

U.S.L.W. 4907 (June 23, 1983), the one-house veto provided in
Section 906(a) deprives the President of his veto power under
Article I, Section 7 of the Constitution (the Presentment
Clause); (b) violates Article I, Section 7's requirement of
bicameralism; (c) violates the constitutional doctrine of.
separation of powers; and (d) donstitutes an unlawful
delegation of legislative authority to the Executive.

For the above-stated reasons, as more fully set forth
in Pan Am's Memorandum in Support of Respondent's Motion to
Vacate Order and Dismiss Petitioﬁ, submitted herewith, Pan Am's
|{motion should be granted in all respects.

Respectfully submitted,

| | | ( J_
Dated: September 26, 1983 M )/)\ (A&

TOWNLEY & UPDIKE

Kenneth J. McCulloch

James D. Madigan, III

Attorneys for Pan American
World Airways, Inc.

405 Lexington Avenue

. New York, New York 10174
(212) 682-4567




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

—X
EQUAL EMPLOYMENT OPPORTUNITY : No. M18-304
COMMISSION, :
Petitioner,
: - AFFIDAVIT OF
v. KENNETH J. McCULLOCH
PAN AMERICAN WORLD AIRWAYS,
Respondent.
X

Kenneth J. ﬁcCulloch, an attorney admitted to practice
in the State of New York, affirms under penalty of perjury:

1. I am a member of the firm of Townley & Updike,
attorneys for PankAmerican World Airways, Inc. ("Pan Am"), the
respondent in the above-captioned matter.

2. I make this affidavit in support of Pan Am's
motion (1) to vacate the Order of this Court in this matter
dated March 23, 1983, (2) to dismiss the petition filed by the
Equal Employment Opportunity Commission ("EEOC") to compel
enforcement of a subpoena; and (3) to direct the EEOC to'return
to Pan Am any and all documents it has obtained from Pan Am in
this matter.

3. In an Order dated March 23, 1983, this Court
directed Pan Am to permit the EEOC to make an on site
examination of records located at Pan Am facilities in

connection with investigation of charges of discrimination




under the Age Discrimination in Employment Act ("ADEA"), 29
U.S.C. § 621, et seq.

4. The on site examination has not been conducted.
In a letter dated August 25, 1983, the EEOC requested
additional informatiéh from Pan Am to be delivered by September
26, 1983. A copy'of'the letter is annexed to this Affidavit as
Exhibit A.

S. The EEOC's purported exercise of authority in
this case is based on the Reorganization Act of 1977, 5 U.S.C.
§ 901, et seq. (“Reorganization Act") and the Reorganization
Plan No. 1 of 1978, 43 F.R. 19807 (May 9, 1978), 92 Stat. 3781
("Reorgénizaticn‘Plan") under which EEQC was delegated

responsibility for enforcement of the ADEA. Under the recent

decision of the Supreme Court in Immigration .and Naturalization

| Service v. Chadha, U.s. , S1 U.S.LW. 4907 (June 23,

1983), the Reorganization Act and the Reorganization Plan have
been invalidated as constitutionally defective. EEOC v.

Allstate Insurance Co., Case No. 582-0186 (S.D. Miss. August

19, 1983). This deprives the EEOC of authority to proceed in

Lt Q. Mtaf

this matter.

" KENNETH J. McCULLOCH °

Sworn to before me this

26th day of September, 1983

280100 T e Malno D
DEBORAH D. VON MEHREN
Notary Public, State of New York
No. 60-4744860 .
Qualified in Westchester County -

Cert. Filed in New Yeork County
i1  Commission Expires March 30, 1985
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
NEW YORK DISTRICT OFFICE

90 CHURCH STREET
NEW YORK, NEW YORK 10007

(212) 264-1961
August 25, 1983

Kenneth McCulloch, Esqg.
Townley & Updike

405 Lexington Avenue

New York, New York 10174

Re: 021-82-5243 etc.
Arnell, -et. al. v. Pan Am

Dear Mr. McCulloch:

In accordance with the agreement reached between the EEOé
and Pan American Airways, as specified in Senior Trial Attorney,
Saul Krenzel's letter to you dated April 1, 1983, the Commission is
requesting additional information that is needed to continue our
investigation of the above mentioned charges.

- Please provide, or produce for inspection, on or before
September 26, 1983, home addresses and telephone numbers for all
persons identified as "retired" in the data submitted to the
Commission in April of this year. For your information, a hand-
written list of the individuals for whom addresses and phone numbers
are requested is enclosed.

Thank you for yourvcooperation in this matter.
Sincerely,

Hartman
Equal Opportunity Specialist

’JH:pr
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TENNESSEE L O Ak
WESTERN DIVISION . R

MULLER OPTICAL COMPANY
and ROBERT E. LONG,

Plaintiffs,
vS. CASE NO. 83-2836 H

THE EQUAL EMPLOYMENT -
OPPORTUNITY COMMISSION,

LSV U N N I S L S P O A S W

Defendant.

ORDER DENYING PLAINTIFFS' MOTION
FOR PRELIMINARY INJUNCTION

Plaintiffs Muiler Optical Company and its president,

- Robert E. Long, seek a temporary restraining order or preliminary
injunction prohibiting the defendant, Egqual Employment
Opportunity Commission (EEOC), from requiring Long to appear at a
depbsitioh and produce documents in compliance with a subpoena
issued by the EEOC. The Court held a hearing on this matter,
and, after a full review of the record and careful consideration
of the issues involved, enters this Order DENYING plaintiffs'
motion.

This action is the culmination of a controversy that

began when plaintiffs' former employee, Vera Marie Adkins, filed

This cdocument entered on/‘locke; sheet In complionce with Rule 58 g-dior

70 (a) IRI? ca /LY L83 /




a charge with the EEOC contending that Muller had discharged her
because of her age and her sex. After Muller resisted the EEOC's
several attempts to investigate Adkins' charge, the EEOC issued a
subpoena, pursuant to the Age Discrimination in Employment Act,
ordering Long‘to appear at the EEOC's office on Octocber 14, 1983.
The subpoena reguired Long to bring specified records and testify
before EEOC personnel. In an effort to avoid complying with this
subpoena, the plaintiffs filed this action. The plaintiffs
contend the EEOC lacks jurisdiction under the Age Discrimination
in Employment Act (ADEA) to investigate Adkins' charge.

Plaintiffs' Contentions:

To uﬁderstand plainﬁiffs' contention that the EEOC is
without authority to investigate an age discrimination charge, it
is necessary to look at the underlying legislation. Under
Reorganization Plan No. 1 of 1978, the statutory responsibility
for administering and enforcing the Age Discrimination in
Employment Act was transferred from the Secretary of Labor to the
EEOC effective July 1, 1979. This Reorganization Plan was
enacted pursuant to the Reorganization act of 1977, 5 U.S.C. 901
et seg. Through this Reorganization Act, Congress gave the
President of the United States authority to restructure and
reorganize the executive branch énd its agencies. 5 U.S.C.

§§ 901, 903. The President was empowered to prepare
reorganiza£ion plans and submit such plans to both Houses of

Congress. 5 U.S.C. § 903. If during the sixty days after a plan

was transmitted to Congress, neither house passed "a resolution



stating in substance that the House does not favor the
reorganization plan," then the reorganization plan became
effective. 5 U.S5.C. § 906(a). Thus, the Reorganization Act
included a legislative veto provision.

The plaintiffs here contend that the presence of a
legislative veto provision in the Reorganization Act that
authorized the transfer of responsibility for administering and
enforcing the ADEA from the Secretary of Labor to the EEOC
renders that transfer void. The plaintiffs base their argument

on the recent United States Supreme Court decision Immigration

and Naturalization S8ervice v. Chadha, 103 8. Ct. 2764 (1983). 1In
Chadha the Supreme Court held unconstitutional a sectioﬁ of the
Immigration and Nationality Act authorizing either House of
Congress to invalidate the Attorney General's decision to allow a
particular deportable alien to remain in the United States. Id.
at 2788. The Court held in Chadha that the House of
- Representative'’s veto of the Attorney General's decision violated
the constitutional requirement that legislative acts be passed by
both Houses of Congress and presented to the President. Because
the.one House veto exeréised by the House of Representatives
failed to comply with theée constitutional reguirements of.
bicameralism~aq§ presentment, the Court severed the legislative
veto provision of the Immigration and Nationality Act and
'declared'the severed provision unconstitutional.

The'plaintiffs contend that the presence of the

legislative veto within the Reorganization Act serves to



invalidate the reorganization plans implemented under the Act.
In the plaintiffs' view, there has been no valid statutory grant
of authority empowering the EEOC to enforce the ADEA, and
therefore, the EEOC has no jurisdiction to subpoena plaintiff
Long as a part of an investigation of Adkins' age discrimination
charge.

DEFENDANT'S CONTENTIONS:

The EEOC agrees that the Reorganization Act, which
authorized the President to transfer the administration of the
ADEA from the Secretary of Labor to the EEOC via a reorganization
plan, does contain a one House veto provision similar to the one
found unconstitutional in Chadha. The EEOC, however, advances
several arguments to support its contentions that plaintiffs have
not established that they are entitled to injunctive relief, nor
have they established that the EEOC lacks jurisdiction to
investigate Adkins' age discrimination charge. The EEOC's
érguments may be summarized as follows:

1. Plaintiffs have not demonstrated that they are
entitled to injunctive relief by showing: (a) there is a
substantial likelihood they will succeed on the merits; (b) they
will suffer irreparable injury absent injunctive relief;

(c) granting the injunction would cause no substantial harm to
others; and (d) the public interest would be served by issuing
injunctive relief.

2. Plaintiffs lack standing to challenge the validity

of the legislative veto since plaintiffs have suffered no injury



in fact as a result of the presence of the legislative veto in
the Reorganization Act.

3. The Chadha decision is not applicable here since
the transfer from the’Secretary of Labor to the EEOC did not
involve any unilatefal action by only one House of Congress.

4. The Chadha decision is not applicable since here
theveffect of the challenged Reorganization Plan was merely to
transfer the enforcement power from one executive agency to
another; the transfer determined who enforced the substantive
rights created under the ADEA, but it otherwise had no effect on
those rights.

k 5. Congress would have passed the Reorganization Act
even if the legislative veto haavnot been included in the Act.
From this, it follows that the unconstitutional one ﬁouse veto
provision is severable from the remainder of the Reorganization
Act.

6. In subseguent legislation that does meet the
requirements of bicameralism and presentment, Congress has
ratified the transfer of the administration and enforcement of
the ADEA from the Secreﬁary of Labor to the EEOC.

7. Even if Chadha does dictate that the Reorganization
Act be held unconstitutional and even if Congfess has not
subsequently ratified the transfer challenged here, the ruling of
unconstitutionality should not be applied retroactively.

8. -Irreparable harm has not been shown because

plaintiffs failed to demonstrate that the EEOC is handling



Adkins' age discrimination charge any differently than would the
Department of Labor had enforcement not been transferred.
STANDING:

The EEOC argues that the plaintiffs lack standing to
challenge the EEOC's jurisdiction over age discrimination charges.
Article III of the Constitution "reguires the party who invokes
the court's authority to 'show that he personally has suffered
some actual or threétened injury as a result of the putatively

illegal conduct of the defendant,' Gladstone, Relators v, Village

of Bellwood, 441 U.S. 91, %99 . . . (1979), and that the injury

'fairly can be traced to the challenged action' and 'is likely to

be redressed by a favorable decision,' Simon v. Eastern Kentucky
Welfare Rights Org., 426 U.S. 26, 38, 41 . . .(1976)." Valley

Forge Christian College v. Americans United for Separation of

Church and State, 102 -S. Ct. 752, 758 (1982) (footnote omitted).

The EEOC contends that in order to challenge the
iegislative veto provision of the Reorganization Act the
plaintiffs must demonstrate they have suffered injury in fact
stemming from the one House veto provision they attack. Since
neither the House of Representatives nor the Senate exercised its
legislative veto under the Reorganization Act to prevent the ADEA
transfer, EEOC,contends that the plaintiffs have suffered no
injury in fact and therefore have no standing to challenge the
EEQC's authority. The Court finds that the EEQOC misperceives the
nature of the injury in fact suffiéient to confer standing. The

plaintiffs do not contend that the failure of either House of



Congress to exercise the legislative veto caused them injury.
Rather, plaintiffs allege their injury arises from the EEOC's
issuance of a subpoena that--in plaintiff's view--the EEOC is not
constitutionally authorized to issue.

The Court finds that plaintiffs have indeed suffered
injury in fact sufficient to confer standing to challenge the
defendant's authority to issue the subpoena. Plaintiffs have
been subpoenaed td appear with books and records in hand before
the EEOC. If plaintiffs comply with the subpoena and the EEOC is
without authority to issue the subpoena, then plaintiffs have
been subjected to an intrusive and timeAconsuming investigation
by a governmental agency acting outside the law. On thé other
hand, if plaintiffs do not comply with the subpoena, then they
may be subjected to court action initiated by EEOC to enforce
compliance with the subpoena.. 15 U.S5.C. § 49. Failure to obey a
court order enforcing the subpoena is punishable as contempt and
"may also subject these plaintiffs to a fine and/or imprisonment.
15 U.S.C. § 50. This threatened injury also qualifies as injury
in fact sufficient to confer standing. 1If plaintiffs succeed and
this action results in a decision favorable to them, their injury
can be redressed by an injﬁnction forbidding the defendant from
enforcing its subpoena.

APPLICABILITY OF CHADHA:

Plaintiffs contend that the Supreme Court's decision in

Chadha, supra, invalidates the transfer of ADEA administration

and enforcement from the Secretary of Labor to the EEOC. This



Court is aware that, subseguent to the Supreme Court's ruling in
Chadha, the constitutionality of provisions containing
legislative vetos is being challenged on many fronts. Because of
the newness of the Chadha decision, this Court is sailing in
largely uncharted seas.l Nevertheless, after a careful

reading of Chadha the Court holds that the Supreme Court's
reasoning and holding in Chadha do not necessitate a ruling that
the EEOC is without authority to investigate an age
discrimination charge under the ADEA.

There are significant distinctions between the exercise
of the legislative veto held invalid in Chadha and the presence
of a legislative veto in the Reorganization Act challenged here.
Chadha dealt with a situation where, through the Immigration and
Nationality Act, Congress had delegated to the executive branch
(specifically to the Attorney General) "the authority to allow
deportable aliens to remain in this country in certain specified
¢ircumstances." 103'S. Ct. at 2786, 2770 n.l. By unilaterally
vetoing the Attorney General's decision allowing Mr. Chadha to
remain in the United States, the House of Representatives "took

action that had the purpose and effect of altering the legal

lThe Court is aware of only one published post Chadha
decision dealing with this issue. In EEQOC v. Allstate Ins. Co.,
32 Fair Empl. Prac. Cas. (BNA) 1337 (S.D. Miss. 1983), a federal
district court found that the presence of a legislative veto in
the Reorganization Act of 1977 invalidated the entire Act. That
court then held that Reorganization Plan 1 of 1978, implemented
under the Act, was ineffective to transfer the power to enforce
the Equal Pay Act from the Secretary of Labor to EEOC. That
decision, of course, is not binding on this Court. This Court
does not concur in that decision.




rights, duties and relations of persons, including the Attorney
General, Executive Branch officials and Chadha, all outside the
legislative branch." 103 S. Ct. at 2784. The Supreme Court
stated that once Congress has delegated its authority, Congress
must abide by that delegation "until that delegation is (
legislatively'altered or revoked.” 103 S. Ct. 2786. Unilateral
action by only one House of Congress is constitutionally
insufficient to effect such an alteration or revocation.

In contrast, the transfer from the Secretary of Labor
to the EEOC of the authority to administer and enforce the ADEA
did not involve the exeréise of a legislative veto. Either House
of Congress could have halted the transfer by vetoing it within
sixty days of the President's transmittal of the Reorganization
Plan to Congress. However, neither House took any veto action.
Furthermore, the legislation involved in the ADEA transfer merely
shifted from one administrative body to another the power to
- enforce legislaton that had already been approved by both Houses
of Congress and the President. Unlike in Chadha, where the
House's veto would have resulted in the deportation of
Mr. Chadha, Reorganization Plan 1 of 1978 did not affect any
substantive rights.

Although the Supreme Court did find.the one House veto
constitutionally deficient, Chadha is not read by this Court to
hold that the mere presence of a one House veto provision in a
legislative séheme will invalidate the entire legislative scheme.

To the contrary, the Supreme Court,.in Chadha, severed the



offensive one House veto provision and left intact the remainder
of the Immigration and Nationality Act. 103 S. Ct. at 2774-76,
2788. This Court then must address the issue whether the
legislative veto is severable from the Reorganization Act of
1977.

SEVERABILITY:

The plaintiffs here contend that the Reorganization
Act's one House veto provision is not severable, and, therefore,
the entire Reorganization Act (and all reorganization plans
impiemented thereunder) must be invalidated. Defendant EEOC
maintains that the one House legislative veto is severable from
the remainder of the Reorganization Act of 1977 and that the
reorganization plans implemented thereunder remain valid.

Because the Reorganization Act of 1977 does not contain
a severability clause,2 the Court must try to determmine
whether Congress would have enacted other portions of the statute
in the absence of the invalidated legislative veto provision.

Consumer Energy Council v. Federal Energy Regulatory Commission,

673 F.24 425, 442 (D.C. Cir. 1982), aff'd, 51 U.S.L.W. 3935
(June 28, 1983). "Unless it is evident that the legislature
would not have enacted those provisions which are within its

power, independently of that which is not, the invalid part may

<hs the Supreme Court stated in United States v. Jackson,
390 U.S. 570 (1968), "whatever relevance such an explicit
[severability] clause might have in creating a presumption of
severability, the ultimate determination of severability will
rarely turn on the presence or absence of such a clause." 390
U.S. at 585 n.27 (citations omitted).




be dropped if what is left is fully operative as a law." Buckley

v. Valeo, 424 U.S5. 1, 109 (1976) (guoting Champlin Refining Co.

v. Corporation Commission, 286 U.S. 210, 234 (1932)).

To determine whether Congress would have enacted the
other provisions of the Reorganization Act of 1977 in the absence
of the one Hoﬁse veto provision reguires an examination of the
Act and its legislative history, along with an unavoidable
attempt at clairvoyance.

The practice of Congress' delegating to the President
the authority to reorganize the executive branch via
reorganization plans is not new; the first reorganizatipn act
gavé this power to President Hoover in 1932. H.R. Rep. No.
95-105, 95th Cong., lst Sess., reprinted in 1977 U. S. Code Cong.
& Ad. News 41, 44 [hereinafter House Reportl. Since the first
reorganization act, Congress has from time to time renewed or
modified the réorganization act to allow the President a specific
" time period in which to submit reorganization plans. The scope
of authority granted the President and the manner by which
reo;ganization plans must be approved has also varied. House
Report at 44-46. The initial reorganization act provided for
Congressional disapproval of reorganization plans by either House
of Congress, and some form of one House veto has been included in
most subseguent renewals or extensions of the act.

In ascertaining whether Congress would have enacted the
balance of thé Reorganization Act of 1977 in the absence of the

legislative veto, it is necessary tb look at the reasons Congress



articulated for adopting the Act. The legislative history of the
Act emphasizes that in our rapidly changing society "[flunctions
change, new methods are developed, bureaucratic structures become
obsolete, new laws are passed." House Report at 43-44. To adapt
to such changes modification of the government}s organizational
structure is needed. BSee 5 U.S5.C. § 901. Congress expected the
Reorganization Act to bring about changes in the executive branch
that would result in "cost reduction, improved management and
better services to the public."” House Report at 43.

| Rather than employing the normal legislative process,
Congress chose to use the legislative veto and thereby delegate
£he responsibility for such reorganization to the President;
such delegation was chosen because it was speedier and more
expeditious. House Report at 44; 5 U.S.C. § 901(a)(b). The
Act's legislative history clearly shows that in choosing this
route Congress was aware of the questionable constitutionality of
the legislative veto. House Report at 42-43, 49-57, 63-70.
Despite this awareness, Congress did not omit the legislative
veto provision but, instead, took several measures to "strengthen
the role of Congress and help allay, in part, those fears of
unconstitutionality.” House Report at 43.

First, in an effort to lessen objections to. the use of
the legislative veto, Congress made several modifications in the
procedure by which the reorganiéation plans were to be handled by
Congress. To assure that Congress would have an opportunity to

vote on every plan, the Act provided that each time a



reorganization plan was transmitted to Congress, a resolution
stating that the reorganization plan was disapproved was to be
introduced in both the House and Senate. 5 U.S.C. §§ 909, 910.
The disapproval resolution was then to be referred to designated
committees in each House; and the committees were to make their
recommendatioﬁs to their respective House within forty-five days..
5 U.S.C. § 910. If a committee did not report a resolution
within the specified time, the committee was deemed discharged
from further consideration of the resolution and the resolution
was placed on the appropriate calendar of the House involved. 5
U.5.C. § 911. Thereafter, any member of the respective’House
couid move to proceed to reconsideration of the disapproval
resolution, 5 U.S.C. § 912. This plan was devised to "virtually
guarantee a vote within the 60-day period in all cases and
[guarantee] that Congress [would] have the opportunity to
consider and act upon reorganization plans in a reasonable and

" expeditious manner." House Report at 48.

In addition to these procedural safeguards designed to
insgre a Congressional vote on each plan, Congress also included
safeguards in the form of limitations on Presidential authority.
Under the Reorganization Act of 1977, the President could not
abolish enforcement functions or statutory prbgrams, 5 U.S8.C.

§ 903(aj)(2), nor could he abolish independent regulatory agencies
or their functions or consolidate two or more such independent
regulatory agéncies, 5 U.S.C. § 905(a)(l). These limitations had
not been present in previous reorganization plans. House Report

at 46, 47.



Having established that Congress was well aware that
the presence of the legislative veto created "serious
constitutional questions," House Report at 42, and that in light
of such questions Congress adapted the Reorganization Act to
increase Congressional involvement and lessen the authority
delegated to the President, the Court is still faced with the
problem of whether Congress would have enacted the Act absent the
one House veto provision. Some évidence that Congress would not
have done so can be found in Congressman Robert Drinan's separate
viéws appended to thée.Act's legislative history. House Report at
66-70. Congressman Drinan gquestioned the necessity of bypassing
the normal legislative process and risking that the courts would
hold the Act unconstitutional. He stated that the Act
"intentionally does not contain a severability clause. The one
House veto provision is deemed to be an integral and necessary
part of the legislative scheme for reorganization. That is a
proposition to which all agree.” House Report at 69. Despite
Congressman Drinan's assertion, there is no evidence in the Act
or in the House Report that a severability clause was considered.
Instead, the House Report shows that the committee rejected a
proposal that would have required the passage of a resolution by
both Houses before a reorganization plan could go into effect.
Whether a severability clause was even considered is not
mentioned in tﬁe Committee's Report.

Based on this review of the Reorganization Act of 1977

and its legislative history, the Court cannot say that "it is



evident that the legislature would not have enacted" the other
provisions of the Reorganization Act independent of the

legislative veto provision. Buckley, supra, at 109. Congress

was keenly aware of the need for reorganization of the executive
branch and adopted the most expeditious means of accomplishing
such a reorgahization. Several reorganization plans were
implemented under the Reorganization aAct of 1977, and these plans
made many changes in the organizational structure of the
executive branch of government. Nowhere is it evident that
Congress would not have enacted the mechanism for reorganization
of the executive branch absent the use of the legislative veto
pro?ision. Since, absent the one House veto provision, the
remainder of the Reorganization Act "is fully operative as a
law,” the Court finds the invalid legislative veto provision
severable and thus, the remainder of the Act valid.

Because of the admitted difficulty in attempting to
~divine post facto what Congress would have done, the Court is
reluctant to base its holding solely on the severability of the
one House veto. Conseguently, the issue of Congressional
ratification will also be addressed.

CONGRESSIONAL RATIFICATION:

The defendant EEOC argues that even if Reorganization
Plan No. 1 of 1978 lacked the constitutionally reguired
attributes of bicameralism and presentment, subsequent

Congressional ratification of the Plan has cured these problems.

Y



When the President, by executive order, has taken
action that he may not have been authorized to take, Congress, in
some situations, has the power to ratify the President's action

and thus legitimize any irregularity. Isbrandtsen-Moller Co. v.

United States, 300 U.S. 139 (1937). Such Congressional

ratification may occur when both Houses of Congress either pass
legislation appreopriating funds to implement the executive order

or make reference to the executive order in subsequently passed

legislation. Id at 147-48. See also Fleming v. Mohawk Wrecking

& Lumber Co., 331 U.S. 111, 118-19 (1947); Ex parte Mitsuye Endo,

323 U.S, 283, 303 n.24 (1944); Swayne & Hoyt v. United States,

300 U.s. 297, 301-302 (1937).

An examination of the Isbrandtsen-Moller decision is

instrucfive since the situation there is analogous to the case at
bar. There, by ekecutive*order/ the President had abolished the
Shipping Board and transferred its functions to the Secretary of
Commerce. Subsequently; the Secretary of Commerce issued an
order requiring the plaintiff shipping company to file certain
records with the Secretary; the plaintiff shipping company then
brought an action to restrain the enforcement of the Secretary's
order. 300 U.S. 140-44. 1In challenging the Secretary's
authority to issue the order, the shipping company argued that
Congress had not intended that the President abolish the Shipping
Board and transfer the Board's functions to the‘Secretary of
Commerce, and, thus, the Secretary was without authority to issue

the order. The United States Supreme Court held that via



subsequent appropriation acts, which made appropriations to the
Department of Commerce for salaries and expenses to carry out the
provisions of the Shipping Act and made reference to the
executive order, "Congress appearled] to have recognized the
validity of the transfer and ratified the President's action."
300 U.S. at 147. 1In addition to finding Congressional |
ratification in the appropriations acts, the Supreme Court relied
on Congressional mention in the Merchant Marine Act of 1936 that
the functions formerly performed by the Shipping Board were "now
vested in the Department of Commerce pursuant to . . . the
President's Executive oraer." 300 U.S. at 148 (guoting 46
U.S.C.A. § 1114(a). The Court found that Congress had ?atified
the action taken by the President in his executive order.

Here the EEOC contends that by subsequent legislative
action Congress has ratified the transfer of administering and
enforcing the ADEA from the Secretary of Labor to the EEOC. Two
- recent appropriations acts clearly indicate that money
appropriated to the EEOC is to be used to enforce the Age
Discrimination in Employment Act, as well as to enforce Title VII.
Act‘of Dec. 21, 1982, Pﬁb. L. No. 97-377, 96 Stat. 1830, 1874
(1982); Act of Dec. 15, 1981, Pub. L. No. 97-92, 95 Stat. 1183,
1192 (1981). ?pth of these bills were approved by both Houses of
Congress and signed by the President. Additionally, Section 905
of the Civi; Service Reform Act‘of 1978, 5 U.S.C. § 1101 notes,
provides that‘any provision of either Reorganization Plan Numbers

1 or 2 of 1978 that is inconsistent.with the Civil Service Reform



act of 1978 is thereby superseded., The Civil Service Reform Act
of 1978 did not affect Reorganization Plan 1's transfer of ADEA
enforcement; therefore, the Court finds that Congress impliedly
ratified the portions of the Reorganization Plan that transferred
jurisdiction of the ADEA to the EEOC.

The Court is aware that in the same situation another
district court did not find Congressional ratification of the
Reorganization Act. See supra p.8 n.l. There is a line of cases
standing for the proposition that when administrative action has
raiged "serious constitutional problems," specifically procedures
of doubtful constitutionality affecting a person's due process
rights to confrontatidn, the Supreme Court will look for

"explicit action by lawmakers" and will not infer delegation or

ratificétigntgitpout,suchfexplicit action. ~Greene v. McElroy,
360 U.S. 474, 506-08 (1959). The transfer of administrative
functions from one governmental agency to another at issue here,
however, does not involve such serious constitutional rights.

Under the reasoning of Isbrandtsen-Moller, the Court

finds that through the appropriations acts and the Civil Service
Reform Act of 1978, Congress has ratified the transfer of the
administration and enforcement of the ADEA from the Secretary of
Labor to the EEOC. |

CONCLUSION

The Court finds, based on the severability of the one
House veto provision from the remainder of the Reorganization Act

and upon subseguent Congressional ratification of Reorganization

1Q



Plan No. 1 of 1978, the Reorganization Plan validly transferred
responsibility for the administration and enforcement of the Age
Discrimination in Employment Act from the Secretary of Labor to
the Egual Employment Opportunity Commission. Because of this
conclusion, it is obvious that plaintiffs are not entitled to
injunctive relief. Plaintiffs’ ground for relief is based on the
allegation that the EEOC lacks jurisdiction to investigate age
discrimination charges. Having found that the EEOC does possess
such jurisdiction, the Court hereby denies plaintiffs' motion for
injunctive relief.. Plaintiffs have no probability of success on
the merits in this case.  The EEOC is therefore authorized to

proceed forthwith in its investigation of the charge against

Muller Optical Company.éﬁé;&ﬂ
ENTERED thi§/// day of November, 1983.

T

/ ‘
ODELL’HgRTON, JUDGE
D STATES DISTRICT COURT
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SWNE PROCESS

Congress Has Post-‘Chadha’ l.gg!slaﬁve Veto Options

mate pohuul compromise between the
and Congress.¥ Thus, the re-

By Stanley M. Brand

- pon and wail can be an effective means

Mr. Brand. a partner at Washingion,
D:.C.’s Brand, Lowell, Nickerson &
Dole. jormerly served as general cosmsel
19 the clerk of the House of Represenia-
tives. He was counsel in all three veto
caves:mentioned in this article.

The di of the regulatory en-
vironment after the Supreme Court’s
sweeping decision striking down legis-

lative vetoes in INS v, Chadha,' and the:

summary affirmances in Consumers En-
ergy Councit of America v. FERC? and

Consumers Union of the United States v.|
:

FTC.? inevitably wrns 1o the alternative;

means to which Congress may look to.
restore me.lmngful revlew of Fagency ac-

of congr i review of agency
action.

Two other methods expressly men-
tioned by the Court wete oversight and
durational limits on authorizations.”

The Court did not mention limits on

' annual appropriations, or the so-called

appropriations rider, but these express
fimits on the ability of agencies to spend

money arc clearly constitutional, as.:

ng as. they do not offend other guar- i
antees of rights.™® - !

Oversight Tnsufficient
Congmssiomi\ oversight is another
fundamental means of legislative check !
on agency action. However, having rep- -
d the House and vnrlous of its

tion. And these alter im-
portant to persons who- participate in
the Jegislutive process on behalf of
groups or organizations affected by the
Supreme Court’s decision,

The decision itself specifically sanc-
tions one method and mentions two
others that could be used constitution-
ally 1o check or Himit apency action,

The -first: of these methods, the so-
cuiled “report and wait™ device, was
sanctioned on the ground that Con-
gress may constitutionally delsy the ef-
fectiveness, or “stay,” agency rulemak-
ing.* The purpose of the report and wait
is to announce agency intentions in a
particular regard, and delay effective-
ness for a prescribed statutory period,
to aliow Congress to review the propos-
al. and il it deems necessary, further’

delay or stay cffectiveness, or pass legis-/
tation barring the effectiveness of lhe{

whole or part of the regulations.
This method was cffectively used-and

defended by Congress in delaying the ©

leasing of wilderness arcas for ol and
gas exploration under §204(c) of the
Federal Land Policy and Management
Act of 1976 In Pacific Legal Founda-
tivn v. Warr* the House Committee on
Interior and insular AFfairs invoked
§204¢e) and declared that an emergen-
cy cxisted in three wilderness arcas,
thereby triggering the mandatory with-
drawal of public lands from.oil und gas
{easing by. the secretary of interior. The
secrelary was sued: by lease applicanis
and member organizations claiming the
committee-ordered withdrawal was an
unconstitutional legislative action tak-
en. without . concurrence  of the full
House or Senate and pr&nuuon to
the President.

Delny Permissible

The House and Senatc, &s umici curi-
ae. urged that construed us a report-
and-wait  provision, the 8204 with-
drawal was constitutional. The court
found that such a limiting construction
would save the staute from infirmity
and held that so long as Congress did

it

nupmmul sllbpcts

Scom of these types of pr0h|bunry
nll.ulm'y provisions may be found in
other appropristions laws.” Butl new

4 she.House.
m hrmu the nbnlhyngl?prb-
nents of appropriations riders to of-
er amendments on the House floor,*
and so additional internal procedural
difMicuiltics now stand in the way of this
device as & check on agency action.
More fadical approaches aiso are
available, and some of these have been
suggested to Congress. For example,
consideration mlzh( be given 1o repeal
of existing del and & req
ment instead that the chiel executive
obtain individual approval, by way of
joint resolution or act of Congress, for
military sales above an acceptable and
feasibic threshold level. Former Sen.

committees during the recent i ga
tion of EPA mismanagement of toxic
waste cleanup under the so-called Su-
perfund faw,! { believe oversight can-
not serve as a complete substitute for
the kind of review provided by the legis-
lative' veto, particularly m view of

Jucob K. Javits (R-N.Y.), a principal

proponent and architect of the War

Powers Ruohmon already has sug-

gested of that hist legis-

lation to replace the legislative velo

provision with a joim nsolu(ion to be
d to the Py

the enormous congn
needed to start up and follow through
on vigorous oversight.

Moreover, there are necessary but |
unfortunate side effects to the aggres- |
sive performance of oversight, not the |
least of which is the negative impact on |
the morale and efficacy of agency pet- i
sonne! while mlcmmn and energy u;

Througl\ repeal of existing: delega-
tions, i effect, Congress could impose
a one-house veto, for if the President
were required to obtiin suthorization
to.sell jets to Libya, for example, for
more than $25 ‘million, one House
- eould block such a sale by inaction or
failure 10 achieve majority approval.®
As P d out by one foreign policy

diveried porarily to cong
requests for information and (emporar-
ily awauy from administration of the
programs being reviewed. This can pro- |
duce deletcrious effects on the regulat-
ity secking decisi from

&n agency on myrmd pending matters
sometimes while it is under congres-
sional siege.

Stimulating meaningful congression-

‘al oversight also can be difficult; given

the wide range of programs and agen-
cies under commiltes scrutiny. And on
occasion, the executive branch b
sought to block effective oversight,
with claims of pnvllegc. Turther delay-
ing and impeding effective oversight
efforts.»

And finally, the focus of oversight
generally concerns not & single rule or

expert, the, decision augurs an ers of
increased @ifficulty for presidential ac-
tions in ‘tlie normal legislative
for now “ihe ‘administration
win both Houses not just one.”™

In the wake of Chadha, Congress al- |

ready has constricted agency discretion

in the domesticarea during ils consider-
ation of the Consumer Product Safety

Commission -authorization for fiscal
year 19842 More carefully defining
delegations of authority is another al-
ternative, but as:pointed out in dissent,
the elimination of the legislative veto
presents: Congress with. the *hopeless
task of writing luws with the requisite
specifieity to. cover endless special cir-

Teg but the ation of an
entirc. agency or program. The ability of
Congress 10 succeed in altering agency
action through oversight is:limited- as
well by established doctrines that re-
quirc-agency decisionmakers to-obdu-
rately steel themselves' against wndue
coneressional influénce.”?

As already mentioned, the appropri-
ations rider is an svailable technique to
timit agency discretion. These can vary
from outright bans on types of rules w0
restrictions on particular projects. Con-
gress freqnenﬂy tmms. through general

ime,
i
s to

0 the withd) udmumr}oi
the secretary rep d 1o the 'com-
wmitiec that he would refrain from keasing wilder-
Pess areas until npmmm of xh: Congn:v. tu per-
mit . of
on the subjct, See Pac-l'uc Legal Foundation v.
. Wait, S29.F. Supp at 1195-1196.

*INS.¥, Chadhy, 103 8. C1. 2776.

=44 US. 297 (limits on Medicaid fundy for
sboriion). £.2.. Harrix v, McCrac.

v Pub, L, No. 95510, M- Siat, 2726, rodified ar.
42 US.C. 904 ot seq and ser Uniled Staies v.
House of Reprmentatives of the United States.
$56 F. Supp. 150 (D.D.C. 1983). “Comempi of
Congress,” Repon of the House Comminiee on
Public Works und Transportation, Congressional
Proceedings Againgt Anne M, Gorsuch, Admin
wrator, U.S. Envisonmenial Protection Agency .,
fur Withhoiding Subpeenaed Documenty Retat-
ing 1o the Comprebensive Environmental Re-
*pons. Compensation and Lisbibty Ac of 1980,
H.R. Rep. No. 965, 97th Cong.. 2nd Sesy, S8-64
(1982).

2 &g, “The Prrokeum impon Fee: Deparnt-
ment of Encrgy szmghi 1Hth chun by ;h:
House Co i
H.R.Rep. No. J099. mCong anSﬁs 43,44
£1980) {lesier from Lloyd N. Cutler, counsel 10 the
peesident, «w Chairmun Toby MofTeti {D.~Conn.}
nhnnmg :unlmc privilege).

»DC ion of Civic A
Yalpe, 459 F.20 1231, 1248 (D.C. Cir. mz)
Koniag v. Andras, 380 F. 2d 604 {D.C. Cir. 1978}
Piisbury v. FTC. 354 ¥.2d 952 {5th Cir. 1966)
But sre, Sicrrn Club v. Costle, 57 F.2d 298,
A09-430(D.C. Cir. 19K3).

“# Pub. L. No.95-465, 92 Stat. 1279, V29 (Oct.
17, 197}

¥ Pub, L. No. 9585, §316, 91 Stal, 402, 417
{Aug. 2, 4977}

- ®Pub. L. No. 95111, §640, 91 Sia1. 886,906
[Sept. 21 1977).

¥ Ser., for example, Depariments of State, Juy-
-4 and Commerce, the Judiciary, and Related
Agency Appropristion Ast, 1979, Pub. L. Na.
95431, 103, 604, 606,92 Star. 1024 (Ot 10,
1978). and Treasury, Postal, und General Gov-
crament Appropriations Act, 1979, Pub. L. Ne.
95429 §2, 92 Stat: 1001, 1013 (0. 10, 1974).

# H.R. Rule XX ¥i2b), Constitution, Jeffer-
won's Manuil, and Rulkes of the House of Repre-
sentatives, §834, H.R. Doc. No. 271, 91th Cong..

1 - 200 'Sess. S48 (1983).
 Javits, “Who Decides on Wer? The N.Y.
Times Maguzine, Oct. 23, 1983, §6.at 107,
= See. *The U.S: Supreme Court. Decmon
e ing the Logi Veto,” Nexcings B
Sorc the: Howse. Commiier o8 Forogn Alfairs.
otk Cong.. st S 2 {1963) (extimwny of Stan-
ey M. Brand).
- WM, Destier, “Duteline Washingiun: Life
After the ¥elo,” Forgign Policy. 1519 (Fali 1),
L B See, 119 Cong. R mmmu...hm
V. 193 ¥

'ms':‘:‘sh-a-. 103 5. C1. 5t 2793 (hustice

yron K. disseniing).
- Sev.. eg.. ¥YC v. Sperry & Hutchinson Co..

py

certainty among: those (rymg 1o order
their alfairs around anticipated govern-
ment action.

And_finally, the Congress might de-
termine to withhold substantive ruie-
making authority from agencies. Tc-
quiring them to institute administrative

djudications ag lleged violators
or ‘enter orders imposing remedial re-
siraints against adjudicated wrongdo-
ers.™ For example, prior to 1974, the
FI'C possessed no authority to make

not attempt to limit the secretary’s dis-
cretion by purporting to set the scope
or duration of the withdrawal, it was
within congressional power to delay the
effectiveness of 4 decision to lease wil-
derness arcas for a “‘reasonable time™
to permit Congress 1o study the report
required 10 be fited by the secretary and
pass plenary legislation.?

While the time for & report and wait
is typically shon, there is nothing to

prevent Congress from: using Jonger
wails or rencwing the delay consecu-
ﬁVcly until it is satisfied with the agen-
cms promulytoon in the Pacific Legal

ion case, for ple, the re-
pun and wait resufted in & general mor-

aorium on wildernéss leasing for a
much longer period, as part of an ulti- -

. the
or manner in which approprialed mon-
ey may be spent. For example. a prow
sion was included in an appropriation
for the Depariment of Interior and re-
lated agencies for 1979 providing that
none of the funds “shall be available to
the Smithsonian Research  Founda-
tions,™™ and'a provision was enacied as
part of the appropriation for Depart-
mem of Transportation snd veluted
sgencies for 1978 providing 1hat
*{n)one of the funds provided in this
act shall be available for the planning
or execution of programs for any con-
struction or improvements at Flushing

.Airpont in New.York City.”™ To cite

another example, a provision in the De-
partment of Dcfense Appropriation
Act of 1978 states that “(n)onc of the
funds appropriated by this Act shall be
lvlill‘!k for any research involving un-

ive rules and enforced laws
itted toits jurisdiction exclusively
in this manner.”

Congress might determine that broad
rulemaking authority, concededly a keg-
islative power.™ should be reserved for
Congress, il not subject to review by the
legislature. While the total range of
congressional responses to Chadha can-
not be anticipated, the foregoing repre-
sent at feast somce of the major opuons
avaiiable to Congress.

' 303 S €1, 2764 {1983),

1038, Cy, 3550 €1983).

‘i,

+ INS'y, Chadha, 103 S, Cr. a1 2776,0.9.

* 43US.C MT14e),

* 529 F. Supp. 942D Mont. 1982}, recomsider-
arion devied. S29°F. Supp. 1194 (D. Mont. 1982).

? Pucific Legat Fovsdation vz Wait, 528 F.
Supn. ot 1005,

i cumstances across the entire policy  ae5¢5523) f,m)
.3 For those in the regu- » Seciivm & of the Federal Tnt7 omuu‘ {mon““
1y, this hopeless task i~ Act of 1944, a. Ju ™ T4 3
::d:imm“m : foritp un- FYC “10 make rules and regutations.”
Y The FTC used this authority (o make procedural

rules, wtnmxawwlmmuwm
make niles. See
Reliners Axsociation v. FTC, azuun.mn.
DL Cir 1973).

* g g, Schweiker v, Gray Panthers. 453 U.S‘
M. 4)46('“1)
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The Decline of the One-House Veto after Chadha v.
Immigration & Naturalization Service and Consumer
Energy Council of America v. Federal Energy
Regulatory Commission

A longstanding method of legislative control over administrative and ex-
ecutive agencies has been the one-house veto.* This device aliows one house of

1. The one-house veto first appeared in the Lepislative Appropriations Act of 1932, Pub. L.
No. 72-212 '§ 407, 47 Stat. 382, 414. This act authorized the President to transfer, consolidate,
and redistribute exceutive agency functions in order to facilitate the climination of overlapping
and duplication of effort. In further compliance with the legisiation, the President was required to
transmit his reorganization order 10 Congress for revicw. If, within sixty days of continuous con-
gressional session, cither house passed a resolution of disapproval, the executive order became null
and void. The act did not provide any standard by which one housc could or could not disapprove,
nor did it require either house to state its objections to the presidential rcorganization order. /d.

Since 1932, use of the veto to maintain control over agencics has escalated, as attested to by
the numerous statutes now in existence. See, eg., Arms Export Control Act, 22 US.C. §
2776(b)(1) (Supp. IV 1980) (providing for cxecutive arms export sales to be blocked by concur-
rent resolution); Department of Interior and Related Agencies Appropriations Act of 1976, Pub.
L. No. 94-1863, tit. 11, 89 Stat. 944, 944 (1975) (provides for appropriation action Lo be blocked by
commitice veto): Immigration and Nationality Act of 1952, 8 U.S.C. § 1254(c)}(2) (1976} (Attor-
ney General's suspension of deportation to be blocked by vote of a single house of Congress). See
generally J. Harris, CONGRESSIONAL CONTROL OF ADMINISTRATION (1964); Watson, Congress
Steps Out: A Look at Congressional Control of the Executive, 63 Carif. L. REv. 983, 1086-87
(1975) (Watson attributes the increased use of the veto to increased power struggles between the
executive and congressional branches of government).

In some instances less than one-house disapproval is the rule. These situations occur when a
committee of ong house, both houses, or a chairman of one committee are the deciding factions in
determining whether to invoke the veto power. The most controversial application of the veto is by
the chairman of a congressional committee. See The Supplemental Appropriations Act of 1953,
ch. 13, Pub. L. No. 82-547, § 1413, 66 Stat. 637, 661. The use of the veto in this manner cvokes
patticularly strong criticism because its use is susceptible to political pressures or biases. Because
a chairman’s position is for a limited timespan, the ability of the individual to disregard well
planned, established guidelines by the use of the veto cuts deeply into the necessary continuity of
established rules. Agencies working under the assumption that a-particular set of guidelines will
be used in determining the results of their requests could be faced with substantial changes mid-

943
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Congress to review certain® proposed or existing rules and adjudicatory deci-
sions announced by federal agencies.® By adoption of a veto resolution, one
house may nullify an agency action.® Most velo provisions are narrow in scope
and are either contained within the specific agency’s enabling legislation® or
are enacted subsequent to an agency's creation.®

While members of Congress have declared that the veto is a necessary
mechanism for agency control,” opponents of the device have argued that the

way through the process; See Watson, supra, at 1049 (two-level analysis of veto's impact in light
of the purpose of legislative power as contained in the Constitution).

2. See Act of May 28, 1980, Pub. L. No. 96-252 (codified at 15 US.C. §§ 45-48 (Supp. 1V
1980)) (extensive compilation of statutes enacted since 1933 containing veto provisions).

3. The rulemaking/adjudication dichotomy with respect to the one-house veto is discussed
infra note 26. See also Note, Rulemaking or Adjudication in Administrative Policy Formation:
Rock Versus Hard Place?, 13 Duq. L. Rev. 967, 968-70 (1975) (procedural distinctions between
agencies acting as rulemakers and adjudicators when engaged in policy formation); Bell, Adminis-
trative Law: Rulemaking And A “Hearing.” A Tale of Two Cases {Three Rules) or What The
Dickens, 8 Ga. L. Rev. 19, 36-46 (1973) (background of APA rulemaking and adjudication
distinctions).

4. Certain agency actions require some form .of legislative approval before taking effect. The
precise statutory requirements for submission of agency rules to the appropriate reviewing body
differ. E.g., Pesticide Control Act, 7 U.S.C. § 136w(a)(4) (Supp. IV 1980) (submission of agency
rule to secretary of Senate and clerk of House); National Traffic and Motor Vehicle Safety Act,
15 U.S.C. § 1410b(c)(4) (1976) (submission of agency rules regarding occupant restraint systems
to both houses of Congress as well as the House Energy & Commerce Committee and the Senate
Commerce, Science & Transportation Committee).

5. See, e.g., Federal Pay Comparability Act of 1970, 5 U.S.C. § 5308 (1970), which autho-
rizes the President to determine executive salary schedules. This statute contains a veto provision
which allows one house of Congress to defcat a presidential salary determination. Federal Salary
Act of 1967, 2 U.S.C. § 359(1)(b) (1967) (amended 1977) which authorizes the President to
determine judicial salaries, The veto provision in this Act provides that unless one house of Con-
gress passes a resolution of disapproval, the change in judicial safaries becomes law. Both of these
statutes have been challenged and upheld. 2 US.C. § 359(1)(b) was upheld in McCorkle v.
United States, 559 F.2d 1258, 1261-63 (4th Cir. 1977) and in Atkins v. United States, 556 F.2d
1028, 1057-65 (Ct. Cl, 1977); 5 U.S.C. § 5308 was upheld in McCorkle, 559 F.2d at 1260-61.

6. E.g.. Federal Trade Commission Improvements Act of 1980, 15 U.S.C. §§ 45-58 {Supp.
IV-1980). The Federal Trade Commission {(FTC) was delegated very broad legislative power
under the original Federal Trade Commission Act. That Act made unfair competition, unfair or
deceptive acts, or practices unlawful, 15 U.S.C. § 45(a)(}) (Supp. V 1982). The Improvements
Act was passed in 1980, as a result of reported congressional need to more comprehensively over-
see the FTC. Act of May 28, 1980, Pub. L. No. 96-252, 1980 U.S. Cobe CoNG. & AD. News
1073 (codified at 15 U.S.C. §§ 45-58 (Supp. IV 1980)). The Improvements Act requires the FTC
to submit all final rules to each house of Congress for review. If neither house adopts a concurrent
resolution of disapproval within 90 calendar days of continuous session, the submitted final rule
becomes effective. Il Congress adjorns prior to the end of the 90-day period and prior to complet-
ing action 1o disapprove the agency rule, the FTC must resubmit the rule at the next congres-
sional session and the 90-day period reconvenes. 15 U.S.C. § 57a-1(a) (Supp. 1V 1980).

7. See, e.g., Federal Trade Commission Improvements Act of 1980, Pub. L. No: 96-252,
1980 U.S. Cope Cong. & Ap. News 1073, 1088 {(codified at 15 US.C. §§ 45-58 (Supp. 1V
1980)). Senators Schmitt and Goldwater argued that Congress has no choice *“‘short of passing
entirely new legislation™ but to empower itself with the veto. /d. at 1088. This provision aliows
Congress 10 maintain a “‘systematic procedure” to ensure agency compliance with congressional
desire. Id.
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veto is unconstitutional.® Since the one-house veto is not viewed by Congress
as a statutory amendment to an agency’s enabling act, the President’s consti-
tutional power to veto proposed law is circumvented.” Invocation of the rule
also violates the separation of powers doctrine by removing agency action from
judicial review. By reviewing an agency rule or decision and determining its
validity, one house can usurp the function of the judiciary. Finally, because
the veto power permits action by one house only, the fundamental principles of
bicameralism are undermined.

Despite criticism of the one-house veto by Presidents,'® Attorneys Gen-
eral,’ and scholars,’* the United States Supreme Court has refused to review
the issue on its merits,’® The Court’s decision not to reach the constitutionality
of the one-house veto is a result of litigants’ failure to overcome justiciability
barriers™ such as political questions,’® mootness,'® standing,'” and sufficient

8. Buckley v. Valeo, 424 U.S. 1 (1976) (decided on grounds other than veto provision). But
see Justice White's concurring opinion wherein he suggests that the legislative veto may be consti-
tutional, /d. at 257 (White, J., concurring). Clark v. Valeo, 559 F.2d 642 (D.C. Cir.} (per
curiam), cert. denied, 429 U.S. 1088, aff"d, 431 U.S. 950 (1977) (review of constitutionality of
one-house veto dismissed as-unripe in view of the fact that Congress has not yet exercised the veto
provision); McCorkle v. United States, 559 F.2d 1258 (4th Cir.), cerr. denied, 434 U.S. 101}
{1977) (one-house veto provision not reviewed becduse of inseverability). One case, decided on the
merits, upheld a one-house veto provision in the Federal Salary Act.of 1967, 2 U.S.C. § 359(1)(B)
(1976). Atkins v. United States, 556 F.2d 1028 (Ct. Cl 1977) (per curiam), cert. denied, 434
U.S. 1009 (1978).

While the veto has largely escaped review in the federal system, state courts have determined
the veto unconstitutional as exercised by state legisiators. See, e.g., State v. ALIVE Voluntary,
606 P.2d 769 (Alaska 1980); Opinion of the Justices, 431 A.2d 783 (N.H. 1981); Barker v.
Manchin, 279 S.E.2d 622 (W. Va. 1981); Pacific Legal Foundation v. Watt, 529 F. Supp. 982 {D.
Mont.. 1982).

9. The constitutional procedure for enacting law requires the approval of both houses and
presentation-to the President. U.S. Const. art. I, § 7, cl. 2. If the President decides to invoke his
veto power, two-thirds of Congress is then required to override the veto. The two-thirds require-
ment is termed a ‘“‘super majority.” Consumer Energy Counsel v. Federal Energy Regulatory
Comm’n, 673 F.2d 425, 464 (D.C. Cir. 1982). The framers expressed concern that without the
participation of the President in lawmaking, the President “might gradually be stripped of his
authorities by successive resolutions or annihilated by a single vote.” THe FEpDERALIST NoO. 73, at
442 (A. Hamilton) (Rossiter ed. 1961).

10. See ). HaRrRIS, supra note 1, at 207-38; Presidents dating back to 1920 have questioned
the veto’s validity. See Henry, The Legislative Veto: In Search of Constitutional Limits, 16
Harv. J. ON LEGis. 735, 737 (1979).

11. See, e.g., 41 Op. Att’y Gen. 300 (1958) (attempt by legislative branch to exercise execu-
tive authority not warranted by Constitution and therefore unconstitutional). But see 43 Op. Att'y
Gen. 10 (1977} (veto constitutional but limited to particular statute).

12. See generally Dixon, The Congressional Veto and Separation of Powers: The Executive
on a Leash?, 56 N.C.L. REv. 423 (1978); Watson, Congress Steps Out: A Look at Congressional
Control of the Executive, 63 Carir. L. Rev. 983 (1975); Brufi. & Gellhorn, Congressional Con-
trol of Administrative Regulation: A Study of Legisiative Vetoes, 90 Harv. L. Rev. 1369
(1977).

13. See supra note 8. .

14. In order for a matter to be reviewed by a court, it must be justiciable. Under the broad
term “justiciable,” are the subcategories of mootness, ripeness, political guestion doctrine, suffi-
cient adverseness, and standing. See generally L. TriBe, AMERICAN CONSTITUTIONAL Law 60-
114 (1978). The subcategories stem from the constitutional requirement that the judicial power of
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adverseness.’® In Chadha v. Immigration and Naturalization Service*® and
Consumer Energy Council of America v. Federal Energy Regulatory Com-
mission,®® however, litigants have overcome these barriers to justiciability and
the constitutionality of the one-house veto has been addressed on the merits in
the federal circuit courts of appeals.

In Chadha, the Court of Appeals for the Ninth Circuit declared that the
use of the one-house veto violated the separation of powers doctrine.?’ The
veto provision addressed by the Ninth Circuit was invoked against the Immi-
gration and Naturalization Service acting in its capacity as an adjudicatory
body,* and was used to invalidate the Attorney General's suspension of an
alien’s deportation. Similarly, in Consumer Energy, the District of Columbia
Court of Appeals held the use of a one-house veto unconstitutional.?® The veto
was used to negate implementation of a pricing program by the Federal En-
ergy Regulatory Commission. The court determined that concurrence of the
Senate and presentation to the President were required before the veto could
become effective.”* In contrast to Chadha, the veto provisions addressed in
Consumer Energy dealt with the Federal Energy Regulatory Commission act-
ing in its rulemaking capacity.?® Since both courts held the velo provision un-

the United States shall extend to “‘cases . . . or controversies.” 1J.S, ConsT. art. 11, § 2, cl 1.

15, See Baker v. Carr, 369 U.S. 186 (1962). Political questions are those issues which a
court will refuse to decide because they are either textually committed to another branch of. gov-
ernment, id., at 210-11, or their determination would intrude on one of the branches of govern-
ment. fd. at 214-17,

16. See L. TRIBE, supra note 14, at 62-64. A case is moot when one seeks judicial review of
an issue which, if decided, can have no effect on the controversy and is essentially resolved. /d. at
62.. This mootness barrier 10 adjudications stems from the constitutional requirement of cases or
controversies. U.S. ConsT. art. i}, § 2, cl. 1.

17. Standing is a concept applied 10 cases to determine if a litigant has been sufficiently
affected so that a true controversy is found 1o exist. L. TRiBE, supra note 14, at 79. While the
Supreme Court has announced two particular tests to determine a litigant’s standing, Congress
has statutorily provided for standing when a litigant is bringing suit against an agency. See $
U.S.C. § 702 (Supp. 111 1979) which provides that “any person suffering legal wrong because of
agency -action . . . may bring suit,”

18, Sufficient adverseness stems from the standing requirement which in turn stems from the
*“cases or controversies’” requirement of Article I1. See L. TriBE, supra note 14, at 80,

19. 634 F.2d 408 (9th Cir. 1980), prob. juris. postponed, 454 U.S. 812 (Oct. 5, 1982).

20. 673 F.2d 425 (D.C. Cir. 1982).

21. Chadha, 634 F.2d at 420.

22. The United States Supreme Court on numerous occasions has determined that Congress
may delegate judicial power to administrative agencies. See, e.g., Sunshine Anthracite Coal Co. v.
Adkins, 310 1J.S. 381 (1940); Shields v. Utah Idaho Cent. R, R. Co., 305 U.S. 177 (1938); Arver
v. United States, 245 U.S. 366 (1918); Monongahela Bridge Co. v. United States, 216 U.S. 177
(1910).

Congress ‘may not, however, delegate judicial power to administrative agencies to rule on
criminal law or in situations where one has a right to a jury. See | K. Davis, ADMINISTRATIVE
Law TreaTisE § 3:10 at 182 (1978).

23. Consumer Energy, 673 F.2d at 478-79.

24 Id. at 470.

25. The delegation of rulemaking has been upheld as a resuft of the combination of enumer-
aled powers granted Congress contained in U.S. Const. art. 1, § 8, coupled with the constitutional
power *‘to make all faws which shall be necessary and proper for carrying into execution™ the
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constitutional, these cases set the framework for future litigation with respect
to veto provisions affecting agencies in both their rulemaking and adjudicatory
functions.?®

This Note exaniines the propriety of one-house veto provisions in light of
these two cases. Parts I and 11 present the facts and holdings of Chadha®*’ and
Consumer Energy®® respectively. Part 111 focuses an the constitutional and
practical considerations which should preclude the use of the one-house veto.
Finally, this Note concludes with a comment on the impact these two cases
will have if they are upheld by the Supreme Court.

1. - CHADHA V. IMMIGRATION AND INATURALIZATION SERVICE
A. Facts

Chadha, a native of Kenya, entered the United States in 1966 as a non-
immigrant student.?® In 1974, after expiration of Chadha’s student visa, the

enumerated powers. /d. The Supréme Court established the necessity of congressional delegation
because of growth in the federal government. Sunshine Anthracite Coal Co. v. Adkins, 310 U.S.
381, 398 (1940). ‘

26, The distinction between rulemaking and adjudications arose from the Supreme Court’s
opinion in Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441 (1915). The Court
found that adjudications are those actions which determine the rights of “[a] relatively small
number of persons.” Id. at 446. Conversely, rulemaking is characterized by its ability 10 effect the
populace as a whole, and is therefore analogous to legislation. United States v. Florida East Coast
Ry. Co., 410 U.S. 224 (1973}). This congruence is, however, somewhat lessened as a result of
agency insulation from the political pressures which face legislators, The constitutent pressure is
an accepted and somewhat successful part of our political process, whose legitimacy has judicial
recognition. See, e.g.. Estreicher, Pragmatic Justice: The Contributions of Judge Harold
Leventhal 10 Administrative Law, BO Corum. L. Rev. 894, 910-11 (1980) (an agency is not
elected and therefore not politically accountable to the masses).

Repardless of the stated distinctions between rulemaking and adjudications, these differences
dwindle under careful scrutiny: **[T}he line [between rulemaking and adjudication} may not al-
ways be a bright one.” Florida East Coast, 410 U.S. at 245. Agency action in either form has an
effect on individuals. Consequently, whenever agency actions affect individuals, due process should
Be afforded to those towards whom it is directed.

Due process in rulemaking has not been an explicit constitutional requirement. See Gellhorn
& Robinson, Rulemaking "Due Process”: An Inconctusive Dialogue, 48 U. CHi L. Rev, 201
(1981). However, Justice J, Skelly Wright recognized that fairness interests required rulemaking
to be “openly informed, reasoned, and candid.” Wright, The Court and the Rulemaking Process:
The Limits of Judicial Review. 59 CorNELL L. REv. 375, 379-81 (1974).

27. 634 F.2d 408, 411, 422 (9th Cir. 1980).

28. 673 F.2d 425, 433, 478-79 (D.C. Cir. 1982).

* . 29. Chadha, 634 F.2d at 411. 8 U.S.C. § 1101(2)(15)A-M {1976 & Supp. V 1981) defines a
nonimmigrant student as an alien who has no intention of abandoning his residence in a foreign
country, is temporarily in the United States for the sole purpose of attending an institution which
has been approved for the alien’s attendance by the Secretary of Education and, finally, the Attor-
ney General of the United States had given final approval as to both the school attended and the
student entering the country.

Once the nonimmigrant student has entered the country and is pursuing a particular course
of study, the institution which he is attending is required to report to the Atlorney General upon
the student’s withdrawal or termination. Jd.
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Immigration and Naturalization Service (INS) held a deportation hearing®® at
which Chadha admitted his deportable status and requested a suspension of
deportation.®® Pursuant to provisions in the INS’s enabling legislation,*® the
United States Attorney General suspended Chadha’s deportation.®® The ena-
bling legislation also mandates that such suspensions of deportation must be
reviewed by either house of Congress.** The House of Representatives adopted
the reviewing committee’s recommendation and passed a resolution of disap-
proval which negated the Attorney General’s suspension.®® Following the
House resolution, the INS issued a final order to deport Chadha.®® After an
unsuccess{ul appeal to the Board of Immigration Appeals,®” Chadha petitioned

30. Deportation hearings are required under 8 U.S.C. § 1252(b) (1976). Aliens at this time
are entitled to procedural due process of notice and opportunity to be heard. /d.

31. Chadha, 634 F.2d at 411. The Immigration and Nationality Act, 8 U.S.C. §§ 1101-1503
(1976) [hereinafter INA] empowers the United States Attorney General to control INS hearings,
alien status and deportation. The Attorney General may, at his discretion, suspend the deportation
of aliens and adjust their status to an alien lawfully admitted for permanent residence when cer-
tain conditions are met. /d. § 1254(a).

32. The INA allows the United States Attorney General to suspend an alien’s deportation if
three conditions are met. The conditions are, that the alien must have been physically present in
the United States for a continuous period of not less than seven years immediately preceding the
date of such application, and prove that he was and is a person of good moral character, and
whose deportation would result in extreme hardship. 8 U.S5.C. § 1254(a)(1), (2) (1976).

33. Chadha, 634 F.2d at 411. Chadha was found to have met the three conditions necessary
to suspend his deportation. /d. The first two conditions are mechanical in that the INS inquiry
officer is not entitled to discretion in his findings. The third condition however, is discretionary.
While there are many situations which. can be equated with “undue hardship,” it was found in
Chadha’s case that “it would be extremely difficult, if not impossible, for [him] to return to Kenya
or go to Great Britain by reason of his {East Indian] racial derivation.” Id.

34. Once an alien has fulfilled the conditions permitting the suspension of deportation, the
Attorney General is required to submit to Congress the basis of his decision. 8 U.S.C. §
1254(c)(1) (1976). If cither the Senate or House passes a resolution of disapproval, the Attorney
General ‘must deport the alien. fd. § 1254(c)(2). This one-house veto provision permits review
during the entire session of Congress in which the Attorney General first reports his decision to
suspend deportation. Id. § 1254(c){3).

The resolution of disapproval is one of the basic objections to the legislative veto. Resolutions
are not to be passed to “embody legisiation.” F. Rippick, SENATE PROCEDURE 975 (1981). House
and Senate resolutions are, according to Congress, a means of expressing congressional opinion on
a particular topic and are not “legislative in character.”™ Jd. However, when the legislative veto is
used, the resolution appears to have the effect of law without the procedural protection which the
creation of law requires.

35. Chadha, 634 F.2d at-411. The House Judiciary Committee reported that the Attorney
General has suspended the deportation of 340 aliens. Six of these aliens, including Chadha, were
considered by the committee not to have met the requirement of *hardship.” H.R. Res. 926, %4th
Cong., Ist Sess., 121 Cong. REec. 40,000 {(1975), The House adopted the committee resolution of
disapproval which required the six aliens 10 be deported. Jd. The resolution read: “It was the
JSeeling of the committee, after reviewing 340 cases, that the aliens contained in the resolution did
not meet these statutory requirements, particularly as it relates to hardship; and it is the opinion
of the Committee that their deportation should not be suspended.” /d. (emphasis added).

36. Chadha, 634 F.2d at 411. B US.C. § 1254(c)(2) (1976) provides that once the veto has
been invoked by cither House, the Aitorney General shall deport the alien,

37. Chadha, 634 F.2d at 411,
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the Court of Appeals for the Ninth Circuit.®® He asserted that the use of the
one-house veto violated the bicameral procedural requirements for enactment
of law and also the separation of powers doctrine with respect to the Presi-
dent’s veto power and the judiciary’s power to interpret law.*

B. Justiciability: Chadha's First Hurdle

Before the Ninth Circuit could address the constitutionality of the one-
house veto, it was confronted with the assertion that the issue presented was
non-justiciable.*® Specifically, that a determination of the constitutionality of
the one-house veto was a political question, that the case lacked sufficient ad-
verseness, and that Chadha lacked standing.**

In-order to resolve the claim that the issue presented was a political ques-
tion and therefore not reviewable by the court, the Ninth Circuit relied on the
standard announced by the Supreme Court in Baker v. Carr.** Since Chadha
was asserting that the statutory veto provision in question was an unconstitu-
tional violation of the separation of powers, the Ninth Circuit. was satisfied
that the Baker criteria were met and concluded that the *political question
doctrine [was] not implicated,”*®

Addressing the issue of adverseness, the Ninth Circuit followed the Su-
preme Court’s analysis in Aetna Life Insurance Co. v. Haworth** and deter-

38, Id. 8 US.C. § 1105(a)(1) & (2) {1976) provides that judicial review of final orders of
deportation shall be filed within six months of the date of the final order with the appropriate
circuit court of appeals.

39. Chadha, 634 F.2d at 429-35.

40. Id. at 415.

41. 1d. at 418-20.

42. 1d. a1 419. In Baker v. Carr, 369 U.S. 186 (1962); the Supreme Court molded the con-
tours of determining when a political question presented itsell and was therefore nonjusticiable, by
holding:

Prominent on the surface of any case held to involve a political question is found a
textually demonstratable constitutional commitment of the issue to a coordinate po-
litical department; or a lack of judicially discoverabie and manageable standards for
resolving it; or the impossibility of deciding without an initial policy determination
of a kind clearly for nonjudicial discretion; or the impossibility of a court's under-
taking independent resolution without expressing lack of the respect due coordinate
branches of government; or an unusual need for unquestioning adherence to a politi-
cal decision already made; or the potentiality of embarrassment from multifarious
pronouncements by various departments on one question.
Id. av 217.

43. Chadha, 634 F.2d at 419. The court further noted that the adjudication of separation of
powers claims is quite commen. /d. See also Nixon v. Administrator of Gen. Servs., 433 U.S. 425
(1977). The court in Chadha pointed out that the assertion of the. political question doctrine as an
obstacle to judicial review of claims of separation of powers violations would leave such claims
permanently unreviewable and held:

It would stand the political question doctring on its head 10 require the Judiciary 1o
defer 10 another branch's determination that its acts do not violate the separation of
powers principle. 1t is the Judiciary’s prerogative . .- . 10 adjuciate a claimed excess
by a coordinate branch of its constitutional powers.
Chadha, 634 F.2d at 419,
44, 300 U.S. 227 {1937) (failure to remit insurance premium thus disqualifying future bene:
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mined that the controversy “must be a real and substantial {one} admitting of
specific relief . . . as distinguished from an opinion advising what the law
would be upon a hypothetical state of facts.”*® In the instant case, the court’s
holding on the constitutionality of the one-house veto would determine
whether Chada was to be deported.*® The court was, therefore, in a position to
provide specific relief and its decision was not an advisory opinion.*’

The final barrier to justiciability was standing. In order for Chadha to
have standing, the court had to be in a position to grant him relief.*®* Whether
there was any relief to be granted turned on whether the challenged veto pro-
vision and the provision allowing suspension of deportation were severable
from one another.*® If the provisions were inseverable and the veto was struck
down, the provision allowing suspension of Chadha’s deportation would also
fall. Thus, the original deportation order would be reinstated and Chadha
would have been deported.®® Similarly, if the veto was upheld, Chadha would
also have been deported. The Ninth Circuit, however, found the veto and sus-
pension provisions severable;®! holding Chadha’s claim justiciable and review-

ficiary from recciving benefits presented sufficient adverseness to enable court to render a decision
on the merits).

45. Chadha, 634 F.2d at 419 (quoting Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 24}
{1937)).

46. Chadha, 634 F.2d at 419-20.

47. ld., wherein the court stated: “Chadha has asserted a concrete controversy, and our deci-
sion will have real meaning: if we rule for Chadha, he will not be deported; if we uphold {the veto
provision] the INS will execute its order and deport him.” Id. at 419,

48. Id. at 415.

49..1d. The INA contained a severability clause, which provided that: “if any particuiar
provision of this Act, or the application thereol to any person or circumstance, is held invalid, the
remainder of the Act and the application of such provision to other persons or circumstances shall
not be affected thereby.” 8 U.S.C. § 1101 {Supp. 111 1979).

Although a severability clause is contained within a statute, the test as 1o severability is
somewhat more stringent. In United States v. Jackson, 390 U.S. 570 (1968), the Supreme Court
announced the requisites for severability. Il the provisions at issue are “functionally independent”
of one another and, a *“total frustration™ of congressional purpose would not result, the provisions
are severable. Id. at 586, S91. The determining factor was whether Congress would have enacted
one provision without the other. Id. In Chadha, the Ninth Circuit phrased the issue as whether
Congress would have empowered the Attorney General to suspend deportations without the con-
gressional veto provision. Chadha, 634 F.2d at 416,

50. Chadha, 634 F.2d at 417,

51..1d. at 415-16. In determining whether the veto provision was severable from the suspen-
sion provision, the Ninth Circuit relied on the standard announced by the Supreme Court: “Unless
it is evident that the Legislature would not have enacted [one provision without the other] the
invalid part may be dropped if what is left is fully operative as a law." /d. at 415 (quoting Buck-
ley'v. Valeo, 424 U.S. 1, 108 (1976) (per curiam) (quoting Champlin Refining Co. v. Corporation
Comm’n, 286 U.S. 210, 234 (1932)).

Where Congress has enacted. a severability clause, a presumption of severability is created.
Chadha, 634 F.2d at 415. “{The severability clause] reverses the presumption of inseparability
{and] establishfes] the opposite presumption of divisibility. Congress has thus said that the statute
is not an integrated whole. . . . On the contrary, when the validity is in question, divisibility and
not integration is the guiding principle.” Id. {quoting Electric Bond & Share Co. v. SEC, 303
U.S. 419, 434 (1918)). )

The INA contained a severability clause. Chadha, 634 F.2d a1 415. Therefore, the burden of
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able on the merits.®?

C.  Review of rhe Constitutional Merits

The Ninth Circuit first addressed the issue of whether the legislative veto
violated the separation of powers doctrine by examining whether use of the
veto disrupted *‘an essential function of the judicial office or of the executive
office.”® In approaching this question, the Ninth Circuit examined three argu-
ments advanced in support of the legislative veto:** First, that the veto was a
“corrective device” designed to avoid judicial and executive misapplication of
the statute;®® second, that the veto served as a means for the legislature to
share “‘the administration of the statute with the Executive;'®® and third, that
the veto was an “‘exercise of a residual legislative power to define substantive
rights under the law.”®’

The Ninth Circuit dismissed each of these arguments.®® As a corrective
device, the court held that the veto’s application served to disrupt the role of
the judiciary.®® The court was concerned that the one-house veto would in ef-

demonstrating that Congress would not have enacted the suspension provision without the veto
provision was on Congress. /d. at 416. The Ninth Circuit found that Congress had not met this
burden and the two provisions were severable. /d.

52..1d. at 418.

53. Jd. at 429. To determine whether a disruption among the three branches had in fact
occurred, and therefore a violation of separation of powers, the Ninth Circuit formulated a test:
“{Wilas the assumption by one branch of an essential function of another. especially on a long-
term and routine basis, if that assumption of power is both disruptive and unnecessary to the
attainment of a legitimate purpose.” /d.

54. The United States Senate filed an amicus brief pursuant to an invitation by the Ninth
Circuit Court of Appeals. Amicus Brief at 1, Chadha. Views of both the House and Senate were
solicited and consolidated in compiling the briefl. Id. The rationale for extending this invitation
may have resulted from the INS support for Chadha's view that the legislative veto was unconsti-
tutional. Chadha, 634 F.2d at 411.

55.- Chadha, 634 F.2d at 429. See Amicus Brief at 8, Chadha. By providing congressional
review, Congress claimed the statute would comply with legislative intent in its enaciment. /d.

56. Chadha, 634 F.2d at 429.

57.1d.

58. Id. ar 429-33,

59. The framers’ intent in formulating a separate judiciary empowered to determine the va-
lidity of congressional acts was to keep the legislators “within the limits assigned to their author-
#y.” Tue FEDERALIST NO. 78, a1 467 (A Hamilton) (C. Rossiter ed. 1961). While the judiciary
purportedly has no greater or lesser power than the remaining two branches, its duty is to inter-
pret the Constitution. Id. at 446-47. A separation of powers violation with respect to the judiciary
occurs when one of the two remaining branches assumes the role of intepreting law. The Ninth
Circuit -addressed this problem in Chadha and explained: By assuming the task of correcting

=misapplications of the law, Congress is performing a role ordinarily a judicial or an integral ad-
ministrative responsibility. The duty of the Judiciary . . . is to determine . . . whether the Execu-
tive branch has correctly applied the statute that establishes its authority.” Chadha, 634 F.2d at
430. The court noted that the disruption which resulted from the vetg occurred in both a vertical
as well as horizontal fashion. The vertical disruption occurred because “{t}he nature of the federal
{government]} is such that {it] has a direct relation of power over and protection of the persons it
governs.” [d. at 430-31. Thus, by the use of the vcto, one house severed the reiationship of the
people to the judiciary. /d. at 432, In the case at hand, Chadha was denied the benefit of logical
reasoning which would have resulted from a judicial decision. /4. at 431. Instead, a standardiess
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fect render judicial interpretation of statutes “‘impermissible advisory opin-
ions.”® The Ninth Circuit also rejected the contention that the veto was a
means for the legislators to share the administration of the statute; if this was
the purpose of the legislation, congress was engaging in “‘law enforcement,”!
thus invading the presidential power to “faithfully execute the laws.”®* Fi-
nally, in determining whether the veto was an exercise of “residual legislative
power to define substantive rights,”®® the court refused to look beyond the
plain meaning of the Constitution and held that the proper procedure for de-
fining substantive rights required the involvement of both houses and the Pres-
ident.®* The court explained that the bicameralism requirement acted as a nec-
essary restraint on legislative power, “correct{ed] its abuse[s] . ... and . . .
contribute[d] to the integrity of its exercise.”®® After rejecting each argument
advanced in support of the one-house veto, the Ninth Circuit determined that
the veto device violated the separation of powers doctrine, and was therefore
unconstitutional.®®

While the court apparently found the violation of the separation of pow-
ers doctrine sufficient to hold the veto unconstitutional, it further buttressed its
decision with a discourse on the manner by which the veto denied Chadha his
right to due process.®” The INS, in conjunction with the Attorney General,
provide stringent procedural controls to ensure aliens fair and impartial hear-

review was provided by one house, resulting in revocation of Chadha’s suspension. /d.

The horizontal disruption occurred when the “[l]egislature interfere[d] with the central or
essential function of coordinate branches. The Judiciary’s duty to decide cases now becomes sub-
ject to review by the Legislature, thus undermining the integrity of the third branch.” /d. at 431,

60, Id. at 430 & n.31. Article 111 of the United States Constitution permits the judiciary to
review only cases or controversies. The legislative veto of adjudicatory decisions of administrative
agency actions, in practical eflect, renders prior judicial interpretations of the same matter mere
advisory opinions lacking precedential value. As applied to INS proceedings, any prior suspension
of deportation similar to Chadha’s, condoned by a court, would have no precedential value. One
house of Congress has deemed itself the final arbitrator in INS proceedings by invocation of the
veto.

61. Chadha, 634 F.2d at 431.

62. Id. at 432. U.S. Const. art, II, § 3. The President’s power to administer laws was viewed
by the Ninth Circuit in Chadha, as implementing the INA. Chadha, 634 F.2d at 432. The Presi-
dent’s responsibility is thwarted by congressional involvement at will, since the veta may be in-
voked at any time during the ongoing process of administering the INA. Id.

63. Chadha, 634 F.2d at 429.

64, Id. a1 434. It is significant that both houses of Congress must concur in the enactment of
positive law that alters individuals’ substantive rights. U.S. ConsT, art. I, § 7.

65. Chadha, 634 F.2d a1 434 (citing 3 M. Farranp, THE RECORDS oF THE FEDERAL CON-
VENTION OF 1787 110 (i1911) (remarks of Charles Pinckney)). See also Buckley v. Valeo, 424
U.S. 1, 129 (1976) {restraint on legislative power when framers denied Congress the authority to
appoint ambassadors, public ministers, and judges of the Supreme Court); Watson, supra note |
at 1030-32 (1975); Tue FEpERALIST No, 62 {J. Madison).

66. Chadha, 634 F.2d at 436.

67. The INS, in adjudicating deportations is acting in a quasi-judicial manner and as such is
bound by due process constraints. Id. at 431 n.32. See also Marcelio v. Bonds, 349 U.S. 302, 311
(1955) (INS hearings require notice, counsel of aliens choosing, opportunity to present evidence
and cross examine witnesses); Wong Yang Sung v. McGrath, 339 U.S. 33, 50 (1950) (due process
requirement of the Fifth Amendment requires aliens in the United States 10 be provided with a
fair and impartial deportation hearing).



1983} ONE-HOUSE VETO 953

ings with respect to deporation proceedings.*® Furthermore, the Attorney Gen-
eral’s guidelines for suspension of deportation were clearly stated.®® When the
- House exercised the veto, however, neither the alien nor the Attorney General
were provided the opportunity to present their defenses.”® Additionally, the
House was not required to state a rationale for its decision.” This arbitrary
procedure undermined the safeguards which were provided at all other stages
of deportation proceedings.”™ Although Congress may set the standards for de-
termining alien status, as well as the procedure for deporting aliens, both must
be performed within the parameters of the Constitution.”

Having determined the one-house veto to be an unconstitutional method
of overseeing INS deportation suspensions, one question which remained unan-
swered was whether the one-house veto could nevertheless be used to negate
an administrative agency’s rulemaking decisions.” This question was recently
resolved by the District of Columbia Court of Appeals in Consumer Energy
Council of America v. Federal Energy Regulatory Commission.™

II. ConsuMerR ENERGY COUNCIL OF AMERICA V. FEDERAL ENERGY
REGULATORY COMMISSION

A.  Facts

Title 11 of the National Gas Policy Act of 1978 (NGPA) provides for
“incremental pricing” in order to aid in the phased deregulation of natural
£as.” Under Phase I of the NGPA, the Federal Energy Regulatory Commis-
sion (FERC)™ is charged with the responsibility of promulgating rules apply-
ing to “boiler fuel use of natural gas by an industrial boiler fuel facility.””®
Upon completion of Phase I, Phase 1I of the NGPA requires FERC to pro-

68. Chadha, 634 F.2d at 432 n.35. The court noted the procedural protections which have
developed between the INS, the Attorney General, and the courts.

69. See supra notes 31-34 and accompanying text.

70. Chadha, 634 F.2d at 430.

71. See supra note 35.

72. Chadha, 634 F.2d at 429, 431-32.

73. 1d. at 435,

74. The question as to the validity of the one-house veto when agency rulemaking is involved
was specifically left unanswered by the Ninth Circuit:

[W]e are not here faced with a situation in which the . . . subject matter of an
agency's rule-making authority preclude the articulation of specific criteria in the
governing statute itself. Such factors might present considerations different from
those we find here, both as to the question. of separation of powers and the legiti-
macy of the unicameral device.
Chadha, 634 F.24 at 433,
. The court could not have determined the validity of the veto provision when used to negate
rulemaking decisions since any decision based on hypothetical facis would be merely advisory. /d. -

75. 673 F.2d 425 (D.C. Cir. 1982).

76. National Gas Policy Act of 1978, IS U.S.C. § 3341 (Supp. IV 1980).

77. In 1978, Congress established the Department of Energy in the executive branch of the
federal government. 42 U.S.C. §§ 7111-7112 (Supp. 1V 1980). Within the Department of Energy,
Congress established the Federal Energy Regulatory Commission as an independent regulatory
agency. 42 U.S.C. § 7171(a) (Supp. HI 1979).

78. 15 US.C. § 3341(b) {Supp. HI 1979%),
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mulgate a rule to expand the program to “any industrial facility which is
within a category defined by the Commission.”” The WGPA further orders
that this rule be submitted to Congress and be implemented only if. neither
house disapproves.® ’

On May 6, 1980, FERC issued a rule, as required under Phase 11, ex-
panding the category of industries subject to the NGPA’s incremental pricing
program.®> When the House of Representatives exercised its right to veto the
measure,® the Consumer Energy Council of America (CECA)®* requested
that FERC implement the rule despite the House veto.** FERC refused to
implement the rule in contravention of the veto and, fearing judicial backlash,
revoked it.*® Following the rule’s revocation, CECA petitioned the District of
Columbia Court of Appeals for review as permitted by the NGPA *® The Dis-
trict of Columbia Circuit held that FERC’s revocation of the rule was invalid;
the veto provision-of the NGPA was unconstitutional;®” and recommended that

79. td. § 3342(a){1). (b)(2).

80. 15 U.S.C. § 3342(c)(1) (Supp. 1V 198Q). This section provides that the effectiveness of
rules promulgated by the FERC will depend on whether cither house of Congress adopts-a resolu-
tion of disapproval. /d.

81. 45 C.F.R. § 31.666 (1980).

82. H.R. J. Res. 655, Cong., 2d Sess.. 126 Cong. REC. 3855 (daily ed. May 20, 1980).

83. Consumer Energy Council of America [hereinafter CECA] is a concerned citizens group
based in Washington, D.C. Joined with CECA 'in filing a petition for review were Consumer
Federal of America and Public Citizens. See Brief for CECA at 2-3, Consumer Energy Council v.
Federal Energy Regulatory Commission, 673 F.2d 425 (D.C. Cir. 1982).

84, Consumer Energy, 673 F.2d at 438,

85.- Id. After refusing to implement the rule, the FERC feared that a judicial determination
holding the veto unconstitutional would require the FERC to implement the new rule. Not desir-
ous of this result, the FERC revoked the new rule. See Federal Energy Reguiatory Commission
Order Denying Rehearing and Revoking Amendments made by Order No. 80 at 3 (August 1,
1980). reprinted in 45 Fed. Reg. 54,741 (August 18, 1980).

In response to CECA's second request of the FERC, to rule on the constitutionality of the
one-house veto, the FERC stated: “[Aldministrative practice requires the presumption of constitu-
tional validity of the statutes entrusted to this commission for implementation.™ /d.

86. Consumer Energy, €73 F.2d at 439; 15 U.S.C. § 3416 (Supp. 1V 1980). Congressional
Amici was the only party to contest the court’s jurisdiction. Amici asserted that CECA was not
secking review of order or rule since FERC's action was merely a proposal until neither House
disapproved. Consumer Energy. 673 F.2d at 439. This assertion was also maintained in Chadha.
Chadha, 634 F.2d at 412. The courts in both cases quickly dismissed this challenge to the propri-
ety of judicial review by viewing the veto provision as unconstitutional, thus leaving the agency's
action as a final rule, and thus judicially reviewable. Consumer Energy, 673 F.2d at 439; Chadha,
634 F.2d at 412. The second challenge to the Appeals Court’s ability to review was that a district
court would be in"a better position to create a record and monitor judicial reliel. Consumer En-
ergy. 613 F.2d at 439. This assertion was also summarily dismissed by the court which explained,
*{nlo further compilation of record is necessary; the issues raised arc purely legal . . . ." Con-
sumer Energy, 673 F.2d at 440.

87. 15 US.C. § 3346(d){2) (Supp. V 1981) provides:

Congressional Review
Any rule which provides for an exemption under this subsection may take effect
after the expiration of the first 30 calendar days of continuous session of Congress
. . after a copy of each rule has been submitted to each House of the Congress,
unless, during such 30 day period of continuous session of Cengress, either House of
the Congress adopts a resolution of disapproval described in . . .‘_this title, with
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the rule be implemented unless FERC amended or postponed implementation
through its usual procedure.®®

B. Justiciability Hurdles

In Consumer Energy, CECA was faced with challenges to justiciability
similar to those facing Chadha. Both litigants had to overcome initial sever-
ability challenges in order to clear the standing hurdle. CECA, however, also
had the additional burden of proving the issue presented was not moot.*®

In order for CECA to bring the veto provision before the court for a
determination of its constitutionality, CECA had to have standing.®® As in
Chadha, whether CECA had standing turned on whether the one-house veto
provision and the provision mandating the promulgation of Phase 11 rules,
bath contained in the same section of the NGPA, were severable.® If they
were inseverable and the veto provision fell, the authority of FERC to formu-
late a new rule would fall with it.** Thus, the rule in question would be as non-
existent as if the congressional veto were upheld. As in Chadha, if the provi-
sions were inseverable, the new rule would be revoked. Therefore, CECA
would have been without standing because the court could not have granted
any relief. The legislative veto provision, however, was determined to be sever-
able from the rule promulgation provision and the court went on to consider
the issue of mootness.?®

The challenge to mootness was based on FERC’s assertion that since the
rule had been revoked, CECA could no longer challenge the prior one-house
veto of the same rule.®* In response, CECA asserted the impropriety of
FERC’s revocation of the rule and, alternatively, argued the revocation was
invalid because it did not comply with the Administrative Procedure Act's
(APA) notice and comment requirements.®® The court reasoned that the

respect to such rule.

88. Consumer Energy, 673 F.2d at 479. Under the Administrative Procedure Act, 5 U.S.C. §
553(b)(c) (1976) [hereinafter APA} notice -of proposed agency rulemaking must be posted in the
Federal Register 1o allow interested parties the abilily to comment.

89.. Consumer Energy, 673 F.2d at 445-48.

90. Id. at 441 n.48,

91. /d. at 440-41.

92. 1d. at 441.

93, Id. at 445, After CECA requested the FERC to implement the new pricing rule, the
FERC instead revoked it. This revocation, the FERC asserts, renders CECA's arguments against
the veto moot since no rule is in existence which CECA could insist be implemented. /d. The
revocation was, however, found to be invalid. /4, a1t 446-48. .

94. See Bricfl {or Respondent at 14, Consumer Energy, 673 F.2d 425.

95. Consumer Energy, 673 F.2d a1 445. FERC's response to the allegation of nencompliance
with the notice and comment requirements of the APA, when revoking incremental pricing rules,
was that the original notice and comment provided prior to enactment of the rule was sufficient to
extend to the revocation. Consumer Energy, 673 F.2d at 446. Alternatively, FERC argued that
the revocation fell within the exceptions to notice. and comment requirements as contained in §
U.S.C. § 533(b), (c). Consumer Energy, 673 F.2d at 446. In responsce to FERC’s defense, the
court stated that “Section 553(b)’'s ‘good cause" exception requirés the agency to state the reasons
for finding ‘good cause” in its decision . . . . FERC merely asserted that {urther notice and oppor-
tunity 10 comment were unnecessary . . . later [it argued] that they were unnecessary because the
regulations were defective.” /d. at 447 (emphasis in original) (footnote omitted).
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“APA expressly contemplates that notice and an opportunity to comment will
be provided prior to agency decisions to repeal a rule.”®® Accordingly, the is-
sues presented as to the constitutionality of the NGPA one-house veto provi-
sion were held not to be moot and thus, the case presented a justiciable contro-
versy, reviewable on the merits.”?

C. . Constitutional Aspects

The District of Columbia Court of Appeals was faced with deciding the
issues of whether the one-house veto provision contained in the NGPA violated
the Presentation Clause,*® the separation of powers doctrine, and the require-
ments of bicameralism.*® In support of the veto, Congressional Amici'®® ar-
gued that: The veto provision of the NGPA was analogous to other congres-
sional action not requiring two-house approval and presentation to the
President;** the rule promulgated by FERC was merely a proposal for action
conditioned on the non-objection of both houses;'"* and the underlying ration-
ales for bicameralism and presentation to the President were not implicated
when the veto was exercised.'®®

In rejecting these contentions, the District of Columbia Circuit first noted
that, while exceptions to the procedural requirements of article I, section 7
existed,’** those exceptions were distinguishable in that they were procedural

96. Consumer Energy, 673 F.2d at 446. The APA expressly includes repeal of a rule within
the definition of rulemaking. 5 U.S.C. § 553(b} (1976).

97. Consumer Energy, 673 F.2d at 445. The petitioner argued that the correct standard to
determine severability was announced in Tilton v. Richardson, 403 U.S. 672 (1971) (plurality
opinion). Consumer Energy, 673 F.2d at 441. Severability is presumed and the proponents of
inseverability must prove otherwise. Tifton, 403 U.S. at 684 (quoting NLRB v. Jones & Laughlin
Steel Corp., 301 U.S. 1, 30 (1937)). Respondents, however, argued that the proper standard is
found in Carter v. Carter Coal Co., 298 U.S. 238 {1936). The proponents of severability must
overcome a presumption of inseverability, /d. at 312; Coasumer Energy, 673 F.2d at 44142, The
court rejected both of these contentions and relied on the standard enunciated in United States v.
Jackson, 390 U.S. 570, 585 n.27 (1968). Consumer Energy, 613 F.2d at 442,

98. U.S. Const. art, |, § 7, ¢l 2.

99. Consumer Energy, 673 F.2d at 448. “Every bill which shall have passed the House of
Representatives and the Senate, shall, before it becomes a law, be presented to the President of
the United States.” U.S. Const. art. 1, § 7, ¢l 2 (emphasis added). Furthermore, clause 3 re-
guires the same procedure for every order, resolution, or vote. /d. atart. 1, § 7, ¢l. 3. Clause 3 was
added to prevent the Congress from evading the requirements of clause 2 by simply renaming
*Bills™ as “‘orders,™ “resolutions”™ or “votes." See 2 M. FARRAND, THE RECORDS OF THE FEDERAL
CONVENTION OF 1787, 301-02, 304-05 {rev. ed. 1966).

100. See generally Amicus Brief for Congress, Consumer Energy, 673 F.2d 425,

101. Consumer Energy, 673 F.2d at 457, Amici were referring to 15 US.C. § 46(d) (1976),
which authorized the President, or either House of Congress to delegate investigalory powers 10
the Federal Trade Commission in order to investigate possible antitrust violations. This authority,
via one House or the President, ended in 1933. Presently the requirement is the concurrence of
both Houses of Congress. Consumer Energy, 613 F.2d at 457 n.132,

102. Congressional Amici interpreted the NGPA as providing the FERC with the ability to
propose. legislation but not enact such legislation. Consumer Energy, 673 F.2d at 457.

103. /4. at 457.

104. In Buckley v. Valeo, 424 U.S. 1, 137 (1976) (per curiam), the United States Supreme
Court noted that legislative initiation of agency investigation is an exception to the procedural
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and did not affect substantive law.'*® Veto of the instant rule, however, did
affect substantive law in that without the rule, the old pricing structure re-
mained in effect.’*® Second, the court interpreted the mandatory promulgation
rule under Phase II as authorizing not merely proposals for legislation, but
rather, new rules having the force of law.*®” Third, it was determined that the
one-house veto undermined the purpose of the constitutional procedures for
congressional actions.’®® Two major purposes for the lawmaking process were

requirements of Jegislation. “[Plowers ‘of an investigative and informative nature’ can be per-
formed by a commission constituted of legislatively appointed officers, because the powers fall ‘in
the same general category as those powers which Congress might delegate to one of its own com-
mittees." " Consumer Energy, 673 F.2d at 457 (quoting Buckley, 424 U.S. at 137).

The second exception is presidential reorganization plans. Consumer Energy, 673 F.2d at
458. But compare 43 Op. Att'y Gen. 2 (1977) (the veto provision in the reorganization plan is
valid but only in-this limited sphere), with 37 Op. Att'y Gen. 56 (1933) (the veto provision “raises
grave questions as to the validity of the [statute]™). Id. See afso Dixon, supra note 12 at 485.

The third exception to art. {, § 7 noted by the court was presidential decisions in foreign
affairs and national defense. Consumer Energy. 673 F.2d at 459. See, e.g.. War Powers Resolu-
tion, 50 U.S.C. § 1544 (1976). This statute was passed over President Nixon's veto. Nixon's ob-
jection to the Act, however, was congressional ability 1o require the withdrawal of 1roops upon
passage of a joint resolution. Consumer Energy, 673 F.2d at 459 n. 141. The District of Columbia
Circuit, however, expressed reservation in determining the validity of such exceptions since the
issue was not before them, Consumer Energy, 673 F.2d at 459,

The final category of exceptions, that of congressional proposals for constitutional amend-
ments, was the only one in which a previous judicial resotution had been reached. Id. at 460, The
Supreme Court, in Hollingsworth v. Virginia, 3 U.S. (3 Dall.} 378 (1798) held that although the

. Constitution regquires the concurrence of both houses for proposals to amend the Constitution, it
does not require presentation to the President. Furthermore, the process of proposing and ratifying
the Constitution as described in article V exciudes presidential invoivement. Other exceptions to
the presentation clause, while not raised by the parties, do exist. See, e.g.. art. I, § 2, ¢cl. 5 (power
of impeachment rests in the House alone); art. 1, § 3, cl. 6 (power to concur in treaties and give
advice and consent rests in the Senate).

105. “{A] resolution enacted under [a delegation for investigatory purposes] does not affect
substantive law, as occurs when Congress vetoes an agency rule . . . ." Consumer Energy, 673
F.2d at 457. As an example of agency action which is implemented following a valid one-hause
resolution, the court noted the FTC’s power to investigate following a one-house resolution. /d. at
457 n. 132. An agency investigation, however, does not affect substantive law. /d. at 457.

See Atkins v. Unit:d‘S't’ales, 556 F.2d 1028 (Ct. Cl. 1977), cert. denied, 434 U.S. 1009
(1978) (although the Constitution does not expressly provide for congressional investigatory
power, Congress is acknowledged to have such power); McGrain v. Daugherty, 273 U.8. 135, 174
(1927) (congressional investigatory power implicit in article [, § 1 since it is “an essential and
appropriate auxiliary to the legislative function.™)

106. Consumer Energy, 673 F.2d at 457.

107. The District of Columbia Circuit examined the status of the new rule prior and subse-

quent 1o exercise of the veto, Consumer Energy, 673 F.2d at 465. “If neither house of Congress
acts to approve a bill, the bill dies; but when neither house acts to disapprove an agency rule, the

rule becomes law. Clearly the agency rule has some legal force that a proposed Bill does not.” /d.

(footnote omitted). If Congress only wanted a proposal, not having the effect of law, the NGPA

would have given the FERC authorization only to propose. Therefore, the District of Columbia

Circuit concluded that “an agency rule issued pursuant to . . . [a valid] delegation is binding and

effective without action by either Congress or the President.” /d. at 466.

108.. Consumer Energy, 673 F.2d at 464-65.

=
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to enable the executive to protect himself from intrusion by the legislature;'*®
and 1o insure that Congress remained responsive to the people by requiring the
representatives of two constituencies to come into agreement.*!® Both purposes
served o restrict congressional power until agreement was reached by “three
constituencies, or a super majority of two.”'** Congressional action by only
one house undermined the intent of bicameralism and aliowed one house to act
as two."** Finally, the Court held that the one-house veto constituted an unau-
thorized invasion of the executive and judiciary functions and, therefore, vio-
lated the doctrine of separation of powers.*??

After dismissing each of Amici’s arguments in support of the veto, the
District of Columbia Circuit focused on CECA’s arguments in support of its
initial contention that the one-house veto was an unconstitutional mechanism
for controlling agency actions. CECA contended that by allowing one house to
veto FERC's rule, Congress was effectively preventing the agency from per-
forming its executive function {an intrusion into the executive branch), as well
as determining the validity of FERC’s ruling (an intrusion into the judicial
branch).'** In response to this charge, Congressional Amici argued that since
FERC is an agency independent of the executive branch, there was no intru-
sion into the executive sphere.'*® In addition, the rule was not vetoed because
it was wltra vires''® or unconstitutional, determinations only a court could
make.!'” Rather, the veto was based on a policy decision that the rule was
unnecessary; the type of determination Congress is empowered to make.***

After reviewing the meaning of separation of powers,''® the court con-

109. See, e.g.. THE FEDERALIST No. 73 {A. Hamilton) (Presidential need for power to veto
esscntial ta the existence of that branch). See generafly Watson, supra note 1, at 1043-48.

110. The District of Columbia Circuit expressed a fear that “national majorities” would be
able 1o inflict their will on minorities and more importantly, on the state governments. Consumer
Energy, 673 F.2d at 464.

11l M

112, Id. at 464-65.

113, 1d. a1 478.

114, See Briel for CECA at 31, Consumer Energy. See also Springer v. Philippine Islandy,
277-US. 189, 202 (1928) wherein the Court noted “{i]egislative power, as distinguished from
exccutive pawer, is the authority to make laws, but not to enforce them . . . ." CECA also argued
that one-house vetoes violated the Incompatibility clause of the United States Constitution: *[N}o
person holding any office under the United States, shall be'a member of either House during his
continuance in office.” U.S. Const. art. 1, § 6, cl. 2. In extending this clause, CECA argued that
members of Congress were attempting to both enact and implement law. Brief for CECA at 31,
Consumer Energy. The District of Columbia Circuit did not address this argument.

115, Consumer Energy, 673 F.2d at 472,

116. The term wulira vires means that one has acled in excess of the authority granted to
them. This concept historically has applied to corporations extending the powers granted in their
charters, Because delegated authority has increased dramatically in government, functionally the
concept is equally applicable 10 agencies. See Dixon, supra note 12,

117. Consumer Energy, 673 F.2d at 437-38.

118. See Brief for FERC at 6-9, Consumer Energy. The veto was invoked primarily on a
beliel that economic conditions had substantially changed the congressional desire for an incre-
mental pricing program. /d. Some members of Congress, however, felt that the FERC had
stepped beyond the authority granted to them in the NGPA. /d.

119. The docirine of the separation of powers was adopted by the Convention of 1787,

not to promote efficiency bul to preclude the exercise of arbitrary power. The pur-
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cluded that, although FERC was not under the executive’s control, rulemaking
“is a function of administering and enforcing the public law . . .,” both of
‘which are executive functions.!*® Therefore, the separation of powers doctrine
was violated since Congress is not empowered to execute the laws.'** Although
Congress had a responsibility to oversee agency action, that responsibility ex-
tended only to enactment and revision of the laws delegating rulemaking au-
thority to the agencies.**?

The District of Columbia Circuit further held that intrusion into the judi-
ciary resulted when one house vetoed FERC’s new rule; members of Congress
were engaged in statutory interpretation, a task assigned to the judiciary.!??
Thus, FERC was denied the judicial interpretation of the rule that it was enti-
tled to.'** Furthermore, the House of Representatives provided no guidance to
FERC with respect to its veto decision.**® This led the District of Columbia
Circuit to express concern that the standards used by the House differed from
those used by a court.'*® This concern was similarly expressed in Chadha as a
fear of rendering judicial decisions mere advisory opinions.**’

III. - ANALYSIS
A.  Constitutional Considerations

While the circuit courts present substantial reasoning in both Chadha and
Consumer Energy to preclude congressional use of the one-house veto, the
final determination as to the veto’s validity rests with the Supreme Court.
Both Chadha and Consumer Energy are presently pending before the
Court.!*® The Court could decline to rule on the issue and assert that the cases

posc was not to avoid friction, but, by means of the incvitabie friction incident to the
distribution of governmental powers among three departments, to save the people
: from autocracy.
Consumer Energy, 673 F.2d at 471 (quoting from Myers v. United States, 272 U.S. 52, 293
(1926) (Brandeis, J., dissenting)). A second purpose, that of promoting cfficiency, was noted .in
Chadha, 634 F.2d at 423-24.

120. Consumer Energy, 673 F.2d at 471, The District of Columbia Circuit further noted that
“executive agencies perform the same adjudicatory and rulemaking functions as do independent
agencies,” thus invalidating Congressional Amici’s argument. /d. at 472 n.198.

121, 1d. '

122. Id. at 474.

123, Id. at 477-78.

124, 1d.

125. Id. at 437-38.

126. Id. at 478, The District of Columbia Circuit expressed concern that members of Con-
gress would review the intent of Congress at the time of review rather than at the time when the
fnitial statute (NGPA) granting the FERC rulemaking authority was enacted. /d. This would
permit Congress to alter law as circumstances change. /d. While there is no barrier to changing
law, it must conform to the constitutional procedural requirements of two-house approval and
presentation to the President. /d. at 479,

127. Chadha, 634 F.2d a1 430.

128. Chadha v. Immigration & Naturalization Serv,, 634 F.2d 408 (9th Cir. 1980), prob.
Jjuris. postponed, 454 U.S. 812 (Oct. 5, 1982); Consumer Energy Council of America v. Federal
Energy Regulatory Comm'n, 673 F.2d 425 (D.C. Cir. 1982), perition for cert. filed sub nom.
United States Senate v. Consumer Encrgy Council of America, 51 U.S.L.W. 3099 (U.S. Aug. 2,

pr—
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are not justiciable.'*® Such a result is unlikely, however, in light of growing
public concern'®® and confusion among the lower courts.'s! The Court should
find the constitutional violations espoused in Chadha and Consumer Energy
sufficient and adopt the holdings set forth therein.’** The violations of separa-
tion of powers and bicameralism, while not equally dealt with in both cases
are, however, applicable to both.!3?

Separation of powers requires the three branches to perform the functions
constitutionally assigned to them.'®* While this doctrine is not inflexible, a
comingling of the functions to the point where one branch’s intrusion prevents
another branch from performing its assigned functions cannot be tolerated.s
Where an agency has created law which is subsequently vetoed by one faction
of Congress, that faction is usurping the power of the judiciary by determining
the validity of the agency’s action.!®® Furthermore, the agency is relegated to
mere conjecture in determining what was wrong with their now defunct rule or
decision, since Congress is not required to provide a rationale for the veto’s
invocation.'®’

The intrusion into the executive function, while not as blatant as that of
the judiciary, interferes with the executive’s ability to faithfully execute the
laws.'*® In Chadha’s situation, it was the Attorney General’s discretion which
determined whether an alien would suffer hardship as a result of deporta-

1982) (No. 82-177), petition for cert. filed sub nom. United States House of Representatives v.
Consumer Energy Council of America, 51 U.S.L.W. 3120 (U.S. Aug. 6, 1982) (No. 82-209).

129. See supra notes 14-18 and accompanying text. See also Chadha, 634 F.2d at 415-20;
Consumer Energy, 673 F.2d at 440-48,

130. See. e.g.. Kaiser, Congressional Action To Overturn Agency Rules: Alternatives To The
“Legislative Veto™ 32 Ap. L. Rev. 667 (1980) (controversy over législative veto prompted needed
alternatives). .See also infra note 148.

131, Compare Chadha, 634 F.2d 408 and Consumer Energy, 673 F.2d 425 (both hoiding the
veto an unconstitutional violation of ‘the separation of powers doctrine), with Buckley v. Valeo,
424 US. 1 (1976) (Justice White's dissent alluding to constituitional validity of the one-house
veto) and Atkins v. United States, 556 F.2d 1028 ¢1977) (one-house veto consistent with constitu-
tional provision placing all legislative powers in Congress).

132. Chadha. 634 F.2d at 435-36 (holding onc-house veto an intrusion into executive and
judiciary, and violates bicameralism requirement); Consumer Energy, 673 F.2d at 478-79 (one-
house veto “controvenes the constitutional procedure for making law™ and is a separation of pow-
ers violation).

133. See supra text accompanying notes $3-73 and 99-127..

134. The principle of separation of powers pervades the United States government through
the Constitution. The framers incorporated this principle as a result of its workability in England.
“The most widely recognized component of eightcenth-century British constitutionalism was the
doctrine of separation of powers. British institutions evolved so that governmental power was. di-
vided -along functional lines (legislative, executive and judicial) with each type of power primarily

assigned to different persons.” A. SOFAER, WaR, FOREIGN AFFAIRS, AND CONSTITUTIONAL
Power 12-13 (1976).

135. L. TRIBE, supra note 14, at 15-16.

136. See. e.g.. Chadha, 634 F.2d at 430-31; Consumer Energy, 673 F.2d at 477-78.

137. See, e.g., Chadha, 634 F.2d at 411 {no stated rationale for veto’s invocationy; Consumer
Energy, 673 F.2d at 437-38 (conficting rationales for veto's invocation).

138. In-Consumer Energy, 673 F.2d at 474, the FERC was equated with the executive in
performing the function of faithful execution of the law. /d. The Attorney General's role in
Chadha was similarly equated with the executive's. Chadha, 634 F.2d at 432
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tion.'** Execution of this task required a substantial familiarity by the Attor-
ney General with alien hardship.!® A veto of the Attorney General’s decision
frustrated his ability to grant suspensions and made it impossible to predict
the outcome of future hardship cases. In Consumer Energy, FERC’s responsi-
bility to execute the requirements set forth in the NGPA was equated with the
executive branch’s function to carry out the laws.'** Subsequent invocation of
the veto intruded on FERC's function in that no law was in existence to be
executed, yet the requirements under the NGPA were still in force. The non-
necessity and frustrations of functions experienced by both the executive and
judiciary when the veto is invoked are sufficient violations of separation of
powers doctrine to call for its abolition.

The next violation, that of bicameralism,™?* is equally applicable in both
Chadha and Consumer Energy.**® Like the separation of powers violation, it
should be sufficient to strike down the one-house veto. While the Constitution
does not expressly develop the separation of powers doctrine, bicameralism,
which mandates agreement of both Houses of Congress prior to the creation of
law, is expressly required.’** Theoretically, Congress is the voice of the citi-
zenry of the United States,’*® When one House acts without agreement or
approval of the other, that body is usurping power which was to be equally
shared by both Houses, as well as cutting out the voice of one half of the
country’s representatives. Congress seeks to avoid this asserted violation of bi-
cameralism, as witnessed in Consumer Energy, by arguing that agency action
is merely a proposal for legislation until neither house disapproves.’*® This ar-
gument, however, is problematic in that if the intent of Congress was to dele-
gate power to propose legislation only, the agencies’ enabling legislation
should be so restricted instead of delegating power to make binding rules.**?

139. Chadha, 634 F.2d at 432.

140, Id.

141, Consumer Energy, 673 F.2d at 472,

142. Bicameralism is a theory of divided representative government adopted by the framers
from the British philosopher Jeremy Bentham. See, D.J. ManNiNG, THE MIND OF JEREMY BEN-
THAM (1968). James Madison wrote: :

In republican government, the legisiative authority necessarily predominates. The
remcdy for this inconveniency is to divide the iegislature into different branches; and
to render them, by different modes of election and different principles of action, as
little connected with ecach other as the nature of their common functions and their
common dependence on the society will admit.
THE FEpERALIST No. 51, at 322 (3, Madison) (Rossiter ed. 1961). The United States Constitution
mandates bicameralism in the enactment of all laws. U.S. ConsT. art. I.

143. Chadha, 634 F.2d at 433. Consumer Energy, 673 F.2d at 456-65.

144, U.S. Const. art. I, § 7, cl. 2, 3.

145. U.S. ConsT. art. I, § 2, cl. 1. “The House of Representatives shall be composed of
members chosen . . . by the People of the several States.™ /4. “The Senate of the United States
shall be composed of two Senators from each State . . . " /d. § 3, cl. I

146. Brief for Respondent Federal Energy Regulatory Commission. at 13, Consumer Energy,
673 F.2d 425.

147. The Federal Energy Regulatory Commission was established as an independent agency
pursuant to the Department of Energy Organization Act, 42 U.S.C. § 7171(a) (Supp. IIT 1979).
In 1978, the FERC was directed to implement a pricing program under the National Gas Policy
Act, 15 U.S.C. §§ 3341-3348 (Supp. 111.1979).
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Furthermore, if the agency is merely proposing legistation, the final enactment
of law constitutionally rests in Congress and not one House alone.’*®

B.  Practical Rationale for Abolition of the Veto

While the constitutional arguments advanced in Chadha and Consumer
Energy against the veto were held sufficient for its invalidation, other reasons
exist which demonstrate the impropriety of such a method of congressional
supervision of agencies. One study has shown that congressional control of
agencies by use of the one-house veto has had a detrimental effect on the
agencies’ ability to function without bias amidst the forces of the political
arena.'® While it has been acknowledged that a need exists to oversee agen-
cies;**® the resulting constitutional problems and threatening effect of the veto

148. In passing upon the validity of Chadha and Consumer Energy one major issue which
the Supreme Court is not required to consider, but may find hard to ignore, is the pressure pres-
ently facing legislators for agency reform. See. e.g.. S. REP. No. 305, 97th Cong., Ist Sess. 2
(1981) {report on the Regulatory Reform Act which “comes in response to a growing national
concern about the impact of government regulation on the economy and about the ability of agen-
cies to respond effectively and sensibly to pressing national problems.”) This report also expressed
a concern for the lack of agency accountability and therefore the need for expanded cangressional
oversight. /d. at 4. While neither the courts nor administrative agencies face constituent pressures,
Congress does, and as a result of such pressure has consistently attempted to amend the Adminis-
trative Procedure Act. See Regulatory Reform Legislation of 1981: Hearings on 8. 344 and S.
1080 Before the Committee on Governmenial Affairs. United States Senate, 97th Cong., 1st Sess.
1 (1981) (statement of Hon. William V. Roth, Jr., Chairman of the Committec}; Administrative
Rulemaking Reform Act, 1979: Hearing on H.R. 681 Before the Subcom. on Rules and Organi-
zation of the House, 96th Cong., 2d Sess. (1979); Administrative Procedure Act Amendments,
1978: Hearings Before the Subcom. on Administrative Practice & Procedure, 95th Cong., 2d
Sess. (1978). A currently proposed amendment seeks to provide an across the board veto provision
for agency actions. See H.R. Rep. No. 746, 97th Cong., 2d Sess. 22-30 (1981). All major rules of
agencies would require congressional review prior to their enactment. /d. at 27. If this amendment
is passed, agency determination on majority policy would be considered proposals for legislation
unless Congress disapproves.

149. See, e.g., Impact of Congressional Review on Federal Trade Commission Decisionmak-
ing and Rulemaking Processes (August 17, 1982); Report to the Congress by the Comptrolier
General of the United States, at 5. “[I]n at Ieast one instance, . . . {the Commissioner of the
FTC] . . . decided not to support the initiation of a rulemaking because of the threat of Congres-
sional retribution in some form.” Jd. The report, taken as a whole, holds the contrary view that
the veto is one of many factors considered in the decisionmaking process of the FTC.

[The report of the President’s Commission of Immigration and Naturalization,

Whom We Shall Welcome 213-14 (1953) expressed the view that [the veto] provi-

sion is . . . obstructive of good government and destructive of fundamental princi-

ples. In immigration matters in particular, it frustraies proper administration and

puts a premium on extraneous considerations in the determination of iegal rights.
Chadha, 634 F.2d at 426 n.23 (emphasis added). Consumer Energy, 673 F.2d 425 (fear of judi-
cial review of congressional excrcise of veto prompted FERC to withdraw a rule already promul-
gated.); G. Bell & R. Ostrow, Congress—The Ultimate Source of Regulatory Power. A.B.AJ.,
Sept. 1982, at 1088; Dixon, The Congressional Veto and Separation of Powers: The Executive on
a Leash?, 56 N.C.L. Rev. 423, 445 (1978).

150. See generally W. GELLHORN, C. BYSE & P. STRAUSS, ADMINISTRATIVE Law 50 (1979).
Congress has attempted to amend the A.P.A. to provide an across-the-board veto mechanism
which would preempt existing vetoes. This proposal was first introduced in 1978 at which time it
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demand an alternative means of control. Furthermore, the veto power is
standardless,'® and thus when exercised provides no guidance for future ac-
tions of the agency.'®® This aspect of the veto supports the conclusion that the
courts are better equipped to resolve disputes over rulemaking and adjudica-
tory actions.

Congress is by no means left without alternative methods of overseeing
agencies. Perhaps the strongest method of control is through appropriations
which have the effect of determining an agency’s very existence.'®® Other con-
trols include investigations, standing committees, and participation in the ap-
pointment process.’® Armed with these controls, and with the judiciary as
final arbitrator,’®® Congress if fully equipped to oversee agency actions.

C. Alternative Methods of Reviewing Agency Actions

Chadha and Consumer Energy present examples of the judiciary’s unwill-
ingness {o allow the Constitution to be circumvented by congressional action.
One possible alternative to the one-house veto would be to require that Con-
gress bring suit against the agency if it believes that the agency has not fol-
lowed congressional wishes. While this process would be time consuming, the
problems with the unconstitutionality of the veto would be alleviated. Further-
more, a judicial determination would provide the agency with a well delineated
opinion as to precisely what error it had committed.

Congress itself could alleviate the veto problem by enacting clearer stat-
utes with respect to the agencies, thus limiting the breadth of delegation. If
Congress. still felt compelled to negate agency actions, the vote of both houses
and presentation to the President has always been an available means. While
these are just a few alternative means of control, the demand for an alterna-
tive must be forthcoming from the Supreme Court.

was met with great resistance. See supra note 148.

151, See Dixon, supra note 12, at 448 (The argument for validity of standardless vetoes is
that the standard is “'read into™ the veto provisions. This, however, leads to problems of improper
delegation.):

152. E.g.. Chadha, 634 F.2d at 413. The legislature’s veto of Chadha’s suspension of depor-
tation was without accompanying rationale. In future circumstances the Immigration Service has
no guidance as to the prerequisites of suspensions of deportation. Id.

153, See K. Davis, supra note 22, § 6.08 at 387, § 2.16 at 154,

154. See generally J. HaRrR1S, supra note 1. But ¢f. C. FRaNKEL, HicH on FocGy BoTTom
189-90 (1969); Gellhorn, supra note 12. “A continuing probiem in legislative investigations is
drawing a clear line between policy matters {which are presumably within the scope of legislators’
proper concern) and decisions in particular cases {which are pesumably to be made without exter-
nal pressures or threats, explicit or implicit in congressional questioning . . .)." Id. See generally
M. OGuL, CONGRESS OVERSEAS THE BUREAUCRACY (1976): J. Harris, THE ADVICE AND CON-
SENT OF THE SENATE (1953) (study of the power contained in the Senate to confirm presidential
appaintments).

155. E.g. Marbury v, Madison, 5 U.S. 137 (1 Cranch) (1803). *{The] province and duty of
the judicial department [is) to say what the law is . . . . /d. at 177, ln this respect, the legisla-
ture cannot stand as the body to determine the validity of administrative agencies’ decision or
rules.
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CONCLUSION

The legislative veto has been a controversial method of congressional con-
trol over administrative agency rules and adjudicatory decisions, and oppo-
nents of the veto have gained an increasing foothold in the abolition of this
device. This development recently culminated in two appeals court’s decisions:
Chadha and Consumer Energy. After successfully overcoming longstanding
justiciability barriers, the circuit courts held the veto violative of separation of
powers, bicameralism, presidential veto power and was, therefore, uncon-
stitutional.

The effect of these decisions is that invocation of the veto is precluded in
agency adjudicatory or rulemaking functions. The determination of the veto’s
ultimate validity, however, rests upon review by the Supreme Court.* The re-
sulting impact of a decision upholding these cases will demand a profound
difference in the future methods by which Congress controls those to whom it
has delegated . its power.

SHIRLEY M. THOMPSON

{4 1o ola-
tion ¢ cxpress constitutional requirements for the enactment of legislation, specifically, the
vote of both houses and presentation to the President. fd. -

&
£
4
T
i




o

Poe i




% o3
¥
2 e
] b
i
¥
v
0 £
P b i
3 L 15.
£
£8% fa
w4y iy B iy
i L5 13
ik ind
1 e e
i H
Pro N
o Lo
L
int
fikh2
5
®
£ LEE
G P
i §0%
i
LRt &
i




irk

L % %

ety BooR b [
w3 i

L,

A

"x

IS

B,

-

4
o
T
b

ok 3
LEE
pren |
Yo
i
{87 g

oE

U oy

S ko 34

o

4
b

o
e

e




i

it

o

4
1
o

2

i

b d

o




S

IR

e,
e

v
Ly
H

i N B v

%
3

ek
3k

i

R

P

et £
(R

o

WE i
ey o




kS

e




; P-3
: PR T § ey oo
3 LR i e ki
! PEE o s Ll ot
, v BB ey 07
m i 4
P
, oy
- oy
: £
5
. -
; ¥y
: LL.
£
” o
¢ o e
gl ) )
iz £
S Lde £
o dey &
sk 3 iy
& =) £E #
i wh gy i N
oy : #re 4 o
r*y st gy w4 -
o]
Fa i
&y i g
i
i £
B ¥
i
& 5, o
o 4
Y £5% >
sis A
o fad




# ok
- s st
X
x P
¥ sk :
i
] o
N P .
3
]
t el o
[
1 e
bt
. o
f £ e
¥ ik B
! , el
" sl i
H
¥
*
v # ¢
[
i i §
' T
: 5
e - %
o g o
; i Lx
A - =
- - 1k
[}
] L4 oo R
‘ o e -
, : s H i
2 % N et ’
o i e .
S ) i
3 -
Er 53
W F o i
M P e
, o
3 s o~ e -
) i PERN :
o oo Sewsd




£

>

{

g
N

&
i
i

x, o
%t
-

¢

Ead
1

>
o i
¥

b Al
o1 1
vod L)
e g o
G fad st R
158 £ oy

iy e

5 I S
o o
" £

o 1

5% Et
N el 3
£ e
Wi
£33 wed A




e s
o k o B o [
E ¥ ¥ ok = % 3 ot
e £ E ke ¥ Gk e 4
:“ ey o i
% o ke s
o B
Y. o o
e T Fie
Tt i % ks K13
j28 e A 541
1% e e 1 A
e ¢ e = £
# i, s LF 2
§ F3¢3 $iz sod s ¥ et
93]
b
5]
g
p £
il £3n
i e
oy ok
R Fik Fowad
s Py s
oy et ¥
§ phe i
£ f31 87
. .
g B e
2 [EC ]
z wd D ot
&
Soeii t 1 o
Lek
(£

W

B

pe




£51
o
b 5 ®
; —— joey
b g

. & ER S

; ¥ P

g h 4

3 by 3 o
. . o
3 r#E L)
¥ 5

¥

: s
. .
¥ %
i 2

(
' i

; o

¢ i3 =

" e FEEEN

hE Ped

. iy
y e £
; o Kud
v [l s
] i 108
¢ it e
4 1 LEd
: ¥ %

3 £ EA]

i
¥

S

&



g

s it
S Siaed iy L
m fr. B L8 N

e © e
3 3 L ot
‘ Lo s -
1 £
' AL e o .
] e A L
g m— " £ E
3 e Wi S i
. £5% Y. i3

Lk i3 %

£ S [
ed A4 ¥ LR Bt
& I ;
] £83 B wed
i Fd

s - .
Ei ] P
e ey
gk wid
Jen TE g g
3 Ty
U S el
g e iy ;
Sont Gl Sorih
s P oy
el st & P
e o ¥
# o ¥
£, o S
e, 5 s "
i B Lo
o 3 o8
Hoact i o g
3 stk e
oy v C o O
ik 0 i = <o
BiE ha 18 R o OF
e o o #oE e
w E b s fo R ’
A I S b et Tl 4 {1 &
& kS 50 & [EE
5 ging e = de e e gy g
i R 4 = Lo R [
P L v i " I,




b

e

%

fid

e




2 R 1§

E
o
dw Y

53
S
P

ik

AR

™y
£

.




o

s
oy
P
P 3 -
=4
e
e

&

i

&

oA

R N

&
.

i

5
el 21
P Y 431
: Lo Lk
153
s
iy A
b N o :
=
“.Jm e b i
el &
& s




£EY iy g

b & * L i ind
oy, S :
svd,
ke R ;
% Tk
o Lk :
) k
g m.ww i
& gt i
soed b E
28 jrossedy g iid
= o b et
s e k
vt o
ot .
s ¥
. .
it Fd
o s
4 =
i
5% 1
o
i b ood
e cod b a R
B HE e i L b
ey g i k
. BE ik
e b E
L% -
£
- i
Tt
§ Gty v




¥

;g

i

e
v ik

gy

i
ik

Proa



f «,
o a i 5

1

P
o
[Ty
3 e L
s Ly
o N
s
B
i
ey
[

G

o s

frod Zim
o e




P B & ok
sy e in
3
3 5% 4
] by B
pef
e i, = i i
. i [ e
o -
bk el b
g, 53 % )
oy et s oy .
# Cs ; *
o .
e s [
-5 i ey
1 - £1%
i Gk Ei
st i b
s
o EE 4
e i 3 i i
izl i s i 3
£ * 13 P
foder b s b
£ B 5 [+
gt oo 3
£% it
£ 3
5 oy
EA S G 3
=5
£ 2 s
“
v o
s o
3 et
i
Kok
i Fid
il ) iid
A L5k
oo, 35 fd
i b . St
R &3
- ¢
o~y :
Bt g% i 5
3 i i
e 5 i
4
g :

oF




-
#

R

S

t
H
i

Raad e Cese

2
{3

NS

%
et

P

Ee]




