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TO: 
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THE WHITE HOUSE 

WASHINGTON 

FROM: Richard A. Hauser . 
Deputy counsel to the President 

FYI: 

COMMENT: 

ACTlON: 

U.S. Department of Justice 

Office of \ 
The Deputy Attorney Generali 

Washington, D.C. 20530 

October 11, 1985 

To: 

From: 

Attached is a memo­
randum advising your Office 
of action taken by the 
Antitrust Division regarding 
AT&T. 

Attachment 



U.S. Department of Justice 

Antitrust Division 

Office of the Assistant Attorney General Washington, D.C. 20530 

October 11. 1985 

MEMORANDUM FOR THE COUNSEL TO THE PRESIDENT 

Subject: Report to the District Court on AT&T 
Decree Compliance 

Information Memorandum 

On Tuesday. October 15, 1985. the Antitrust Division plans 
to file with the U.S. District Court for the District of 
Columbia a report on our investigation of AT&T's compliance 
with certain provisions of the consent decree in United States 
v. AT&T. The investigation involved AT&T's processing of 
business customer orders for long distance service. The 
investigation disclosed that AT&T failed to exercise reasonable 
care in processing these orders and as a result submitted to 
local telephone companies hundreds of thousands of erroneous 
"primary interexchange carrier" (PIC) designations. 

We could have brought suit alleging that AT&T's conduct 
constituted a violation of the consent decree. but the outcome 
of such a suit would not be certain. because it is not entirely 
clear that we could convince the court that AT&T's conduct 
violates the specific language of the decree. Ultimately. we 
decided not to file suit because AT&T has: (a) already taken 
corrective action; (b) has agreed to pay a fine of up to $1 
million per day for each day it does not meet certain specific 
commitments for corrective action contained in a letter to the 
Department; and (c) acknowledged that the decree should be 
interpreted to impose a standard of reasonable care for the PIC 
designation process. 

It is possible that the other long distance carriers may 
complain that we should have taken punitive action against 
AT&T. However, criminal action was not an option because we 
concluded that AT&T's conduct was not willful. The arrangement 
that we ultimately made with AT&T is quicker and almost 
certainly more effective than any relief we would be likely to 
obtain in a civil action. We also are in a far better position 
to go to court if there are any future problems. 

~ 
Douglas H. Ginsburg 

Assistant Attorney General 



THE WHITE HOUSE 

WASH!NGTOh 

December 20, 1985 

MEMORANDUM FOR DAVID L. CHE~ 
STAFF SECRETARY 

FROM: JOHN G. ROBERTJJI/;[_ 
ASSOCIATE COUN~OLTHE PRESIDENT 

SUBJECT: Joint EPC/DPC Decision Memoranda: 
Antitrust Law Revisions and Aide 

Counsel•s Office has reviewed the above-referenced decision 
memoranda, and finds no objection to them from a legal 
perspective. 





DocumentNo. --------

WHITE HOUSE STAFFING MEMORANDUM 

12/20/8:. DATE: ------ 12/24/85 ACTION/CONCURRENCE/COMMENT DUE BY: 

SUBJECT: JOINT EPC/DPC DECISION MEMORANDA: ANTITRUST LAW REVISIONS & AIDS 

VICE PRliSIDENT 

REGAN 

MILLER 

BUCHANAN 

CHAVEZ 

CHEW 

DANIELS 

FIELDING&------_.._ 

HENKEL 

HICKS 

KING ON 

LACY 

0 

0 

0 

0 

0 

0 

McFARLANE 

OGLESBY 

RYAN 

SPEAKES 

SPRINKEL 

SVAHN 

THOMAS 

TUTTLE 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

REMARKS: Please provide any comments/recommendations by Tuesday, 

December 24th. Thank you. 

RESPONSE: 

David L. Chew 
Staff Secretary 

Ext. 2702 



THE WHITE HOUSE 

WASHINGTON 

-- .......... ,.... : -

December 19, 1985 

MEMORANDUM FOR THE PRESIDENT 

FROM: ALFRED H. KINGON 

SUBJECT: Antitrust Law Revisions and AIDS Program 

Attached are the two decision memoranda reflecting the Joint 
EPC/DPC meeting. 

There were unanimous recommendations on both issues and you can 
sign the last page of each memorandum after reading. 

Attachments 



THE WHITE HOUSE. .. 
WASHINGTON 

MEMORANDUM FOR THE PRESIDENT 

FROM: THE DOMESTIC POLICY COUNCIL 

SUBJECT: Acquired Immun~ Deficiency Syndrome (AIDS) 

Issue - What should the federal government do to deal with the 
problem of AIDS? 

Backqround - Acquired immune deficiency syndrome (AIDS} is a very 
serious, apparently always fatal disease caused by a virus. The 
incidence of AIDS cases is increasing steadily in the United 
States. More than 15,000 persons have been diagnosed with the 
disease since 1981, and more than half of them have died. A much 
larger number of persons is known to be infected with the virus. 
The incubation period, during which a person is infected but does 
not have obvious disease, mav last for several vears. Infected 
persons may be capable of transmitting infection to others for 
many years, even though they may be free of symptoms. Virus 
infection is known to be transmitted through sexual contact, 
through equipment used to administer intravenous drugs of abuse, 
through contaminated blood or blood products and from infected 
mothers to infants. No effective vaccine or therapy exists. 

AIDS and the Federal Government - In the past four years, the 
Department of Health and Human Services has been the major focus 
of AIDS activities in the federal government. The AIDS research 
effort has been progressively accelerated and has yielded 
extensive information on AIDS and the virus that causes it. 

This research has yielded extensive information on AIDS and the 
virus that causes it. A test for AIDS virus antibody has been 
developed and licensed. Blood banks are using it to screen 
potential blood donors, to reduce the possibility of transmission 
of the virus. The Department of Health and Human Services is 
developing a series of recommendations for reducing the risk of 
contracting AIDS. While awaiting the development of AIDS drugs 
and vaccines, major effort is focused on public information and 
education to reduce the risk of the spread of the AIDS virus. 

The Department of Def cnse has begun testing all potential 
recruits for AIDS virus antibody, and counseling and excluding 
from the military those testing positive. Also, the Department 
of Defense will test all active duty personnel, in a priority 
order, over the next year. Those who test positive will be 
evaluated to determine whether they are ill. If so, they may be 
processed for discharge. If not, they will be retained, but 
their deployment may be restricted. 
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Other departments and agencies have the following AIDS activities 
under consideration: 

o Department of Education -

Serving as an information resource for state and local 
education officials. 

-
o Department of Justice, Bureau of Prisons -

Isolating inmates with AIDS and AIDS related complex; 
testing some or all inmates for AIDS virus antibody. 

o Department of State -

Testing personnel, on a voluntary basis, for AIDS virus 
antibody, with counseling and assignment restrictions for 
those who test positive. 

o Veterans Administration -

Augmenting health resources to care for veterans with AIDS. 

The cost of AIDS to the federal government has risen from $5.5 
million in FY 1982 for research in HHS, to about $400 million in 
FY 1986 for all federal AIDS activities. 

Conclusions 

o AIDS is a major epidemic public health threat. 

o The number of AIDS cases will continue to increase. 

o There are long-term hopes for drugs and vaccines against 
AIDS, but none is immediately at hand. 

o Major effort should focus on prevention, to inform and to 
lower risks of further transmission of the AIDS virus. 

Recommendation - The Council unanimously recommends the following 
steps: 

o Urging federal agencies and state and local governments to 
take all necessary steps to lessen the risks of the spread 
of AIDS, including timely dissemination of accurate 
information on AIDS. 

o Emphasizing that, for the general welfare of society, AIDS 
must be dealt with as a major public health problem. This 
could be done through the publication of a special report on 
AIDS, and enhanced public information efforts. 
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Decision 

The Council recommends that you approve these steps. 

Approve Council Recommendation 

Disapproye Council Recommendation 

Further Discussion Required 

Edwin Meese III 
Chairman Pro-Tempore 



THE WHITE HOUSE 

WASHINGTON 

December 16, 1985 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

THE DOMESTIC POLICY COUNCIL 
THE ECONOMIC POLICY COUNCIL 

Antitrust Review 

Since the enactment of our major antitrust laws, the Sherman Act 
of 1890 and the Clayton Act of 1914, the world has changed 
considerably. Early in this century the "global economy" was 
unheard of. Today, the global economy is a reality, a reality to 
which U.S. business and the U.S. Government must adjust. That 
adjustment should include refining our antitrust laws to reflect 
the dynamics of world trade. 

The Domestic and Economic Policy Councils have reviewed our 
antitrust laws, seeking to refine and adjust those laws not only 
to the integrated world economy, but also to reflect the 
increasing economic and legal sophistication regarding mergers 
and antitrust restrictions. This memorandum outlines for you 
several recommendations that the Councils believe will enhance 
the vigor and competitiveness of American businesses, while 
continuing to protect American consumers and businesses from 
unfair practices, including monopolies, cartels, and price 
fixing. 

ECONOMICS AND ANTITRUST 

The economic thinking that dominated antitrust legislation and 
enforcement through much of this century was that "big is bad." 
Any action toward greater concentration within an industry was 
attacked as a threat to competition and free trade. 

Over the past decade, thinking has changed. Europe and Japan, 
with our help, have gained a formidable share of the world market 
and foreign competitors have made substantial inroads into the 
U.S. domestic market. In part because of increased diversity and 
heightened competition in global markets, economic thinking about 
the potential effects of mergers and other efforts by American 
firms to achieve greater efficiency has become more sophisticated: 
big is no longer viewed as necessarily bad and most mergers are 
supported as pro-competitive, helping businesses to achieve 
greater efficiency and consumers to enjoy lower prices. 

Two of your appointments to Federal appellate Courts, Judges 
Robert H. Bork and Richard A. Posner, have pioneered a trend 
toward taking economic factors into greater account in antitrust 
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cases. This thinking improves upon the early 20th century 
antitrust philosophy by encouraging pro-competitive merqers and 
cooperative business arrangements, while continuing to guard 
against anti-competitive abuses that harm consumers and business 
alike. 

Your Administration has captured the increasingly sophisticated 
economic thinking in the Justice Department's Merger Guidelines, 
which serve as a guide to Federal antitrust enforcement for the 
courts and the private secto~. The Justice Department also has 
sought to promote an economically rational approach to antitrust 
by reforming government case selection criteria, filing briefs in 
private lawsuits, and issuing public pronouncements. 

PROBLEMS IN ANTITRUST 

Even with these significant advances in antitrust policy, more 
remains to be done. 

o Our antitrust statutes, as opposed to enforcement policies, 
have not been reformed to reflect changes over the years in 
antitrust thinking. Current policies and judicial trends 
could be reversed by the discretionary action of future 
administrations. 

o Current remedies for injuries in antitrust cases provide 
automatic damages that are three times the amount of the 
injury. These treble damage provisions were written into 
the law to deter anticompetitive behavior and encourage 
private vigilance against harmful cartel agreements, which 
are typically reached by competitors acting in secret. 
However, automatic treble damages also encourage frivolous 
law suits and unjustified settlements. 

o The antitrust statutes occasionally pose a disincentive to 
firms contemplating mergers to improve their competitive­
ness. The test applied to mergers, whilP made much clearer 
under the Merger Guidelines, still remains uncertain and 
poses a barrier to some firms. Moreover, the Guidelines do 
not prevent private parties from suing to prevent mergers. 

RECOMMENDATIONS 

The Domestic and Economic Policy Councils have developed a series 
of recommendations for refining the antitrust laws by: 

o Detrebling antitrust damages, except in cases of overcharges 
or underpayments and otherwise "fine-tuning" the antitrust 
remedies; 

o Amending the Clayton Act to strengthen and clarify the 
wording of the statutory standard for mergers and codify the 
principles embodied in the Justice Department's Merger 
Guidelines; 
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.. 
c Establishing a limited antitrust merger exemption as an 

alternative remedy under Sections 201-20~ of the Trade Act 
of 1974 for domestic industries injured by imports; 

o Lifting unnecessary restrictions on interlocking corporate 
directorates; and 

c Clarifying the factors courts sho·nld use in deciding whether 
to exercise jurisdiction in antitrrust cases involving 
foreign commerce. 

Detrebling and other Remedies Improvememts 

As mentioned earlier, treble damages cam have positive effects in 
deterring and apprehending violators of our antitrust laws. 
However, trebling can also have serious anticompetitive side 
effects. Firms may shy away from practi.ces such as aggressively 
lowering prices or innovative distributi.onal practices because of 
the fear of treble damages. In addition., businesses may use the 
threat of treble damages to inhibit their more successful rivals. 

The practice of awarding treble damages poses additional problems. 
Because each defendant is jointly and severally responsible for 
all defendants' damages, there is a strang incentive for defendants 
to settle rather than defend their actions, for fear that their 
co-defendants will settle first, leavingr them with a dispropor­
tionate share of the damages should they be found liable. 

In addition, successful plantiffs in antitrust cases are awarded 
attorneys' fees, which encourages antitrust suits. Successful 
defendants, however, do not receive attarneys' fees. This 
imbalance creates incentives for antitru,st litigation and an 
incentive to settle, sometimes without r~gard to the merits of 
the case. 

The Domestic and Economic Policy CounciLs offer three proposals 
for refining the application of treble damages: 

1. Treble damages should only be awa·rd'ed in cases involving 
overcharges or underpayments; 

2. The plantiff's claim for damages in an antitrust suit should 
be reduced by the share of damages fairly allocable to any 
person released from liability; and 

3. Attorneys' fees should be awarded t.o successful defendants 
in cases that are judged to be "frivolous, unreasonable, 
without foundation, or in bad fa±th." 

Mergers and Acquisitions 

The Councils also propose to clarify and' improve the antitrust 
statutes by amending the Clayton Act to: 
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Strengthen the language of the statutory standard governing 
mergers to require a "significant probabi_lityn of harm 
rather than continue to test mergers under the current "may 
tend to" (or incipiency) formulation; 

Clarify that the harm to be avoided is increases in prices 
to consumers; and 

3. Codify the principles of the Justice Department's Merqer 
Guidelines. 

Import Relief 

Sections 201-203 of the Trade Act of 1974 authorize the President 
to provide a domestic industry relief from foreign imports if the 
International Trade Commission {ITC) finds that an increase in 
imports is the substantial cause of actual or threatened injury 
to the domestic industry. Current relief measures include: 
tariffs, duties, quotas, and orderly marketing arrangements. 

The Councils propose that the list of relief measures be expanded 
to include a partial antitrust exemption for mergers and 
acquisition in dome!;tic industries injured by imports. The 
exemption would be for a limited period of time, up to five 
years. 

The Councils believe there are two reasons for including the 
antitrust exemption in the range of relief options: (1) in the 
face of foreign competition significant enough to cause an 
injury finding under Section 201, the threat of collusion among 
domestic firms resulting from a merger is sufficiently small to 
justify a more liberal standard; and (2) the antitrust exemption 
would be a non protectionist alternative to the other possible 
relief measures. 

Interlocking Directorates 

Section 8 of the Clayton Act prohibits a person from serving on 
the board of one or more corporations competing with another, 
however remotely. This absolute restriction causes much frus­
tration as potential directors of diversified companies are 
repeatedly disqualified as directors after discovery of 
insignificant competitive overlaps. 

The Councils propose to amend Section 8 of the Clayton Act to 
exempt interlocks where competitive overlaps are de minimus as 
measured by sales of the same product or sales in--:the same 
market. The Councils also propose to raise the threshold for 
Federal law prohibition of interlock from situations where either 
company has $1 million in equity to situations where both 
companies have at least $10 million in equity. These proposals 
would remove an unwarranted and bothersome restriction and 
provide greater certainty with regard to permissible corporate 
directors. 
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Jurisdiction in Foreign Commerce Cases 

Our trading partners and allies have expressed some consternation 
at the application of the Sherman Act to the international arena. 
They believe that this application of our antitrust la~ 
interferes with their domestic policies and objectives and 
represents an unwarranted intrusion upon their sovereignty. The 
United States has reserved the option to exercise jurisdiction 
over some international conduct because of its effect on our 
commerce. 

The Councils propose that our antitrust laws be amended to 
require courts to dismiss private suits when, in light of 
specified factors, the exercise of jurisdiction would be 
unreasonable. Some of the factors to be considered would 
include: the nationality of the parties involved; the 
significance of the alleged violation to U.S. consumers and 
competitors; the presence of an intention to harm U.S. consumers 
and competitors; and the degree of conflict between U.S. and 
foreign law. 

LEGISLATION OUTLOOK 

The Councils unanimously agreed upon each of these proposals. 
We believe they are reasonable and important advances in 
antitrust law and enforcement. 

We must caution that some of these proposals may arouse 
significant opposition and, in fact, spawn counter-proposals 
inconsistent with your Administration's policies. Nevertheless, 
we can also expect substantial support for some if not all of 
these proposals. 

RECOMMENDATION 

The Domestic and Economic Policy Councils unanimously recommend 
that the Administration forward legislation incorporating all of 
the proposed changes in antitrust law. 

Edwin Meese III 
Chairman Pro Tempore 
Domestic Policy Council 

Disapprove 
~~~~~~~~-

~..,.,,~~ . 
Baker III 
Pro Tempore 
Policy Council 



THE WHITE HOUSE 

WASHINGTON 

January 16, 1986 

MEMORANDUM FOR BRANDEN BLUM 
LEGISLATIVE ATTORNEY 

FROM: 

SUBJECT: 

OFFICE OF MANAGEMENT AND BUDGET 

JOHN G . ROBERTS /f--/ .. 

ASSOCIATE COUNS~b ~ PRESIDENT 

Draft Department of State Report on Proposed 
Amendment to S. 397, the "Foreign Trade Antitrust 
Improvements Act of 1985 11 

Counsel's Office has reviewed the above-referenced draft report, 
and finds no objection to it from a legal perspective. 





TO: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WAISHINCITOH, D.C. llDIOJ 

January 13, 1986 

LEGISLATIVE REFERRAL MEMORANDUM 

Department of Justice 
Department of Commerce 
Council of Economic Advisers 
U.S. Trade Representative 
Department of Transportation 
Federal Trade Commission 

378G09~ 

SUBJECT: Draft Department of State report on proposed amendment 
to S. 397, the "Foreign Trade Antitrust Improvements Act 
of 1985." 

The Off ice of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with OMB Circular 
A-19. 

Please provide us with your views no later than January 24, 1986. 

(NOTE -- Justice and State testimony on S. 397 was cleared for a 
Senate Judiciary Committee hearing on June 21, 1985.) 

Direct your questions to Branden Blum (395-3454), the legislative 
attorney in this off ice. ' 

Encl-Lure 
cc: /;red Fielding Karen Wilson 

John Cooney Jim Barie 

I I ./ , . 

JJef~~:/:~~~ l__. 

Assistant Director for 
Legislative Reference 

Chuck Goldfarb 
Penny Jacobs 

Sue Thau 
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Dear Senator neconcini: 

Tt-1!: L!GAL. ADVISER 

Ol!:MATMENT or STATE 

WA&MtHO'T'ON 

s. ?f't1 I~ '1 ~l~t) 
iv .n1ve.meii'h 
,A-Yi-ti~«~t ;r(J'lprv 

kc.-+~ l 1 • 
l(A~'- •'£$" •t ~ 

Thank you for the opportunity to comment on your amendment 
I am pleased to be able to ata~e that the Administration 
affirmatively support• the adoption of legislation providing an 
appropriate standard for u.s. court• to apply in deciding 
whether to exercise jurisdiction in foreign commerce cases. we 
al10 believe that reform i1 required in the field of private 
antitrust remedies, including treble damaqea, but that this 
ahould be addreased, at least initially, across the board, not 
just in the forei9n commerce context. Thus, while we support 
the 9oale of your le9ialation and believe it alleviates some of 
the concerns we expressed earlier, we continue to have aome 
reservations about ite specific language. Againat thia 
backgroun4, let me off er our viewa on each of your propoae4 
revisions. 

Pirat, you have proposed that Sections 2(b) and 3(b), 
providing for •arly judicial determination of motions on 
jurisdiction, permit discovery on the merit• for 9ood cause 
ehown While euch motions are under consideration. We agree. 
Early decieiona on jurisdiction would help to minimize 
conf licta caused by tboee caeea in which the United Statea baa 
the fewest interests. However, aa the Justice Department 
pointed out in its June testimony, facts relating to 
jurisdiction may be intertwined with those relating to the 
merits, ao diacovery may be neceaaary. 

Second, your reviaiona of section 3 meet aome, but not all 
of our concerns. By listing epecif ic factors, the reviaed bill 
no longer requires courts to attempt to determine by a aimple 
balancing t••t when another country's interest• outweigh thoae 
of the United Stat•• and to 4i•mi•• whenever tbat test i• met. 
However, we believe that the li•t ahould be exclusive and 
ahould be limited to the following: 

(l) the relative ei;nificance, to the violation 
alleged, of conduct within the United States as compared to 
conduct abroad, 

(2) the nationality of the parties and the principal 
place of buainesa of corporation•, 

(3) the preaence or abaence of a purpoae to affect 
United States conaumer• or competitors, 
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(4) the relative significance and fore•••abilitr of 
the effect• of the conduct on the united States aa compared 
with the effects abroad, 

(5) the existence of reasonable expectation• that 
would be furtherec or defeated by the action, and 

(6) the ~esr•e of conflict with foreign law. 

Thi• guidance to the courts should be sufficient. Moreover, we 
believe that the legislation ouqht not to refer to a general 
•juriedictional rule of reason• the existence, nature an~ 
contents of which are controveraial. No need exists for such a 
controversy to be imported into the statute. It would 1uffice 
to enunciate a statutory rule for the antitrust area, e.9, by 
requ1r1nq the court& to dismiss when they conclude tbat •the 
exercise of juriediction by the united Stat•• would be 
unreasonable in light of consideration of the following 
exclu11ve factors.• 

lliminatin9 the requirement for the Attorney General to 
appear at • court•• direction to comment on tbe forei9n 
relations impact of a private auit i• an improvement in the 
bill. 

We have ••rioue reservation&, however, about your new 
propoaed atatutory requirement of d11mia1al upon Executive 
Branch certification that the action will interfere with the 
foreign relations of the D.S. I reco9ni1e that this was an 
effort to accomodate certain of our concerns stated at your 
June hearings. However, a statutory provision allowing the 
Executive to compel diami••al of ca••• for diplomatic reaaona 
upon certification by the Attorney General would probably 
venerate diplomatic problems in private caaes from which they 

_might otherwiee have remained abaent and exacerbate them 1n 
other• should the Executive decline to exercise its discretion 
to compel diamiasal. such a provision m1;ht reeult in 
preempting the juriedictional adjudication by which auch 
matters ought to be decided •• a general rule. Thus, we would 
recOIUftend it• deletion. 

Finally, regarding the propoaed revision of section 5 on 
detrebling damages, the Admini•tration believe• that the treble 
damage provision• of the antitruet laws ahould be aodified as a 
Whole, not •imply ae they apply to foreign commerce, We plan 
to introduce legi•lation ehortly in order to accomplish thi1. 
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1 appreciate the opportunity to comment and I look _forward 
to working with you further on this important matter. 

Sincerely youra, 

Abraham D. Sof aer 



Decem'ber I. 1985 . CONGRESSIONAL RECORD-SENATE s 17105 
t1Dtted States or of any state or mumctpal­
,tty tn connection with the ddeet.klD at\empt 
ol lliraalav Medvid. lncludlnc. but not Um.It. 
ed to 18 u.s.c. 241, 18 u.s.c. 24.2, 11 u.s.c 
1201. 11 u.s.c. uos, 19 u.s.c. z. 18 u.s.c. a. 
11 u.s.c. 171. or 11n1 other at.atute, recula­
Uon. or procedure promUlpted punua.nt to 
UJ.e laws or the tlnited S&.a&.m. or IUl1 Ute 
law or loca! ordinance. 

<3> Whether there batt been any &ddi­
tJonal lmtances tn trhleh persona utJnr the 
United St.at.ea for asylum have been re­
turned to the Soviet Union or other Com· 
munlst. nations tn violation of the lan of 
the United St.ates or any state or munlclpal· 
Aty thereof. or my NS\llatJOn or proced~ 
promulp.ted thereunder. 

<4> What ~es tn the lawa of the 
Unitrd St.a.tea lhoUld be adopted to more 
adeQuateb' protect the COJ'ISUtuUonal. statu­
&.ory, and moral ria'hts of peraons aA:tng the 
United States for asylum. 

Sze. a. <a> To enable the special panel to 
analte the tnvestip.t.lon and study author· 
lled and direCted by this 1'810luUon. the 
Senate hereby empowers the apeclaJ panel 
aa an agency of the Senate <U to employ 
end flx the compensation of sueh clerical. 
tnvestip.tory. legal, teehnieal. and other u­
alst&nt.a aa it deem.II DeCell&rl' or appropri­
ate: (2) to lllt and act at W tbne OT p)aoe 
dw1ns llelll51ona, nceaaes, Md adjournment 
periods or the Senate: <3> &o bold be&rtnp 
for taking t.estlmony on oath or t.o receive 
documentary or physical evidmtt relating 
to the matt.era and quesUona It t. authorir.ed 
to tnvest1rate or study; <4> to reqUire b7 sul>­
paena or otherwise the attendance u Wit­
nesses of any penom who the SPeclal panel 
believes have knowledge or Information con­
eemlna any of the matt.en or Quationl It II 
authorized to Jnveat.ipte and atudY; <5> &o 
require by subpoena or order any depart­
ment. aeene:v. officer. or employee of the 
ueeuuve branch of the Untted St.aU!s Gov· 
ermnent. or an,- prtvate penon, firm or COT· 
poratton to produce for Ha consideration or 
for &DJ' uae u evidence In Ha tnvesttp.Uon 
and atudY a.DJ' book&. correapondence, oom­
munleations. document. p&pe1"5, ph)'alcal 
evidence, records. recordinp, tapes, or mat.e­
rtals relaUna to any of tbe mt.tten or ouea· 
Uom It ta authorized t.o tmestlp.te and 
audy whJcb they or any of them mu ave 
iD their eustodY or under their control: UI> 
t.o. make to tbe Senate llDY recommend&· 
t.iona ft deema appropriate In respect to the 
..WfUl failure or refusal of an: penon to 
appear before It tn obedience to • subpoena 
or order, or tn respect to the willfUl failure 
or refusal of an7 person t.o answer questiona 
or ctve testimony In ht. charaet.er u a wit. 
ness dw1ns ht. appeana.nce before it. or tn 
respect to the willfUl failure or refwial of 
any officer or employee of the executive 
branch of the United St.ates Government or 
any pen;on. firm or corporation to produce 
befare t.ne panel any boob. correspondence, 
document.a, ftnancla.l record&. papen. phya1· 
Cal evidence. records, recorcl1np, ··tapes. or 
me.terials In obedience to any subpoena or 
order. <'1 > to take depositions and other tes­
timony on oath &n)'Wbere 'lrithtn the United 

. Statea or In &DJ' other count.Tr. <8> to pro­
cure the t.emporaJ'J' or intermittent aenices 
of Individual ccDAJJtanta. or orp.n.lzationa 
thereof, tn the ume manner and under the 
ame oondltlona u a atandtns committee of 
the Senate may PTOnlre web lle1'Vicel under 
tieeUon 202(1) of the Leeialatlft Reorsanlu­
tion Act of lflilJ; <fl> to UM on a reimbuna· 
ble basis, wtth the prior conaent of the Gov­
ernment department or qeney concerned 
and the Committee on Rulea and AdmlnJa.. 
tratlon, the .ervtcea of penonnel of &nJ' 
auch department or aaencr. ClOl t.o me on a 
ftimburu.ble bula or othenriae with the 
pnor eonaent of Che c:bainnaD of any other 

d the ·eena.u- «>mmJttees 01' the 1eha1rman 
Of miY tubcommlttee of any committee of 
the Senate the faeillUes or aerv1eea of any 
members of the st.a.ff• of aucb other Senate 
committees or any aubcammltt.eea of auch 
other 8en&te oommtuees whenever the ispe.. 
Cla.l panel or tta chairman deems that such 
ectlon ia necaa.ry or appropriate to enable 
the apecla.l panel to malte the tnvestip.Uon 
and atud)' authorized and directed by thia 
ft!IOlution: fll> to have accea t.brOuch the 
Mency ot a.ny memben of the spee1al panel, 
elUef m&Jorlt.7 eowutel, mtnortt7 COUD11el. or 
any of It.a lnveattptory u.&istant.a Jointly 
dmipated by the ebalrman and the ranktn& 
1ninor1ty member to any data, evidence. ln· 
format.ion. report., ana.l:rlll&. m document or 
papers relatlnJ to any of the matt.em or 
queationa which It ti authorized and dlreet­
ed to !nveattpte and atud)' In the custody or 
1lftder the control of any department, 
aceney, officer. or mnpJoyee of the execu­
tive branch of the 'Onitf'd BtaU!s Govern· 
snent havlna the power under the laws o! 
the United States to tnvestlpte any alleged 
erim.l.naJ activities or to pnieecute persons 
c:bar'ged with erlmes ap.lnst the United 
Stat.es which Will aid ·the ll'Pf'Clal panel t.o 
~ for or conduct the !nvf'.stiptlon and 
study authorized and directed by thill reso­
lution; and <12> to expend to the Htent it 
cllttenn1.nell neeesaary or appl"Oprht.te any 
moneJ'll llU\de available to It by th.la resolu­
tion and to make the Investigation and 
8t.udy It Ja autborir.ed by thla raoluUon to 
IDalte. 

<b> Subpoena may be lasued by the spe­
etal pro.nel acting through the ehllJnn1m or 
&DJ' other member desirn&ted bJ' l11m. and 
ID&J' be eerved by &DJ' penon clesicnated by 
8Ueb chairman or other member anywhere 
Within the borders of the United States. 
The c:ha1rman of the apeela.l panel, or &nJ' 
other member thereof,· ta hereby autbortr.ed 
to admlnSater oathl to any wj.tneuea appear. 
Ins before t.be committee. 

cc> ln prepa.rina for or conduct.Inc the tn-­
ftlll'l.iption and atud)' authorised and direct­
ed by Ulla l'alOlut.lon. t.be spee1al panel ahall 
be empowered to exercise the po.;en COD· 
fe?Ted upon committees of the Senate bJ' 
aec:Uon to02 ot title 18 of the United St.ates 
Code or an7 other Act of Congreu reculat. 
lnr the srant.lnc of Immunity to Wit.neaea. 

8sc. f. The 8Pf'Clal panel abaU bave au­
&borlt.7 to recommend the enactment of &nJ' 
new coD&'n'JlilionaJ lecislatlon which It.a tn­
..Ucation eonsiders la IU!CellArY or desira· 
ble to n.feauard the ncht.a of penona uk1ng 
the 'United St.at.ea for asylum. 

Sa::. I. The apeclaJ panel shall make a 
ftn&J 1'eilOr1. of the result.a of the inYesttp­
Uon and iltudy conducted by It punuant to 
t.bJa neoluUon. together With tta flndlnp 
and It.a recommendations as to new COl'llftl­
aional Jecialatton it deemll neca&&I')' or de· 
.arable, to the Se.nate at the earliest Praeti· 
cable date. but no later than ,pne year a.rtcr 
the effective date of this reso?ullon. The 
tiPecial panel may also aubmlt to the Senate 
aueh fnt.ertm report.a u it ecmatdeni appro­
priate. Aft.er aubmbadon of It.a final report., 
the *PeCla.l panel shall have three calendar 
month.I to c1oae Ha affairs. and on the expi­
ration of auch three calendar monthl ahall 
eeue t.oexlllt.. 

Si:c. e. The expmses of the apedal panel 
under this raolutlon ahall not exceed 
saoo.ooo. of which amount not to exceed 
116.000 shall be available for the Pl'OCUJ'e­
ment of the 9eJ'Vieell or Individual consult. 
ant.I or orsaniz&Uona thereof. Such ex· 
pemea shall be paid from the contingent 
fund of tbe Senate upon Vouchers approved 
by the chairman of the· special panl'l. '111e 
minority members of the &pedal panel ahaJl 
bave one-third of the profeaaional staff of 
Ule 1Pt!C1aJ panel <lncludinf mlnorltJ t'IOWl· 

eel> and tRJCh part· of the clertcll staff aa 
ID&Y be adequate. 

DEPARTMENTs OF LABOR. 
HEALTH AND HtJMAN SERV· 
ICES, EDUCATION, AND REL.AT· 
ED AGENCIES APPROPRIATION, 

. 1986 

BOLLIN GS <AND 01 HERS> 
AMENDMENT NO. 1323 

Mr. HOLLINGS <tor himself. Mr. 
Zo:amsKY, Mr. WEICEEll. Mr. M.ATI'll1G­
LY, Mr. B'CIXPDS, Mr. :ai::n.m. and Mr. 
Rtl'DKAR > proposed an amendment to 
the amendment of the Bouse to the 
·amendment of the Senate numbered 
134 to the bill <B.R. 34.24> making ap­
proprta.tlons for the Departments of 
Labor, Health and Human Services, 
Education, and related agencies for 
the fiscal year ending September 30, 
1986, and for other purposes; u fol· 
lows: 

At the end of the amendment imert: 
· Jfotwtthst.andin& any other proytaion of 
this Act. none of the funds appropriated ln 
th1a Act may be made available to the :Na· 
Uonal Endowment for Democracy. 

APPLICATION OF ANTITRUST 
LEGISLATION TO JNTERNA· 
TIONAL COMMERCE 

DICCONCINI AMENDMENT NO. 
132-t 

(Ordered referred to the Committee 
on the .Judiciary.) 

Mr. DsCONCINI submitted an 
amendment Intend~ to be ~ro~ a hlDi to the 6lli <S. 391h amend 

e Sherman Ad and the eiayton Act 
to modify tbe·appllcation of such Acts 
to International commen:e; u follows: 

Btrike out all after the mact.ing elawli!! 
and lnlert In lieu tbereol the followtnc: 
That this Act ..,. be cited u the "Poreien 
Tradf' Antltruat lmProVementa Act of 1985 ... 

s.e: 2. Section 'I of the Sherman Act <1$ 
11.S.C. k) t. amended bY-

<l) lnlerUna "ta>" before "Thia Act": and 
<2> addin& at the end thereof the follow­

Inc new mbleetion: ' 
•ct>> Whenever • mot.Ion to diaml.sa for 

Jack of subject matter Jurildiet.lon under · 
this section abaU be made tn any action 
under the antitrust Jaws. the judge dealt:· 
nated to hear and determtne the cue I.hall, 
except for sood cause shown, hear and de­
tennlne aueb motion. after aueh dlscoveey 
or other proceedlnp directly related to the 
motion as the eourt deema appropriate, 
before conduet.lnc or permlttlna the parties 
&o conduct &117 further proeeedincs In the 
llCllon.". 

Ssc. a. The Cla)'ton Act 05 U.S.C. 12 et 
aeq.> la amended bJ' add1na after eeetion 20 
the ronowtna .,_ aectton: 

.. SIC. 21. <a> Notwit.hstandin& any other 
provision of the antitrust lan or any provi­
sion of any State Jan a1mllar to t.he anti· 
\rust laws, tn &Ill' ectlon broueht by any 
person or State under the antitrust laws or 
.im1Jar State laW11 which Involves trade or 

1 
1 

l 

~ 

l 
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commerce with a forelol nauon. the coW"l aey'a fee, U such claim JWU.lt.a from eondl.d 
aha.II enter a Judgment diml.lllllins the acUoG oc:currina in t.be course of trade or eom. 
as to all Parties whenever it determl.nPJ& t.hat merce with a forelc:D natlon and the court 
the Jurisdictional rule of reason requl.rell cleterminall Lbat.-
.such di.smissal. ID det.erm1nl.nc whether t.o "CA> the exercise of JwilldkUon Oft!' t.he 
dlsmlss the action. the court llhall consider, claim would be more oonallltent. wlt.ll the Ju. 
ae appropriate and without limitation rlldictional rUle ol reason U the claim _,. 
except a.a provided in thie Act. such facion limited to acWa1 duna.re11 or MM.al damap 
u- u provided here.In, and 

"<1> the relative lltmlficance, to the Ylola-. "CB> the ant.iU"uat enfon:ement interat. ol 
tJon alleged. of conduct within the United &he United St.atea woWd not be su¥e 0 t1a\.. 
States a.a conu>IJ'ed to conduct ablmd. b' impalrecl U Lhe claim were limited M> 

.. <2> the nationality of the persam ID- actual damacea or M>tal damaae u provided 
volved in or atf~ by the conduct. berein. ID detertninins 11tbether limitins t.he 

"<3> the preaence of .absence of a purpoee claim to actwr.l damaaell or total cSamaalllll 
to affect Onited &aiea comumen or com- renders the exercllle of JW'illdiction more 
pet.it.ors. conalllt.ent wlt.h t.he Juri.sdlA:t.iana rule of 

"<4> the relative sisniflcance and foreseea- reason. the court shall conatder, u appropri­
bWty of the effect.a of the condUd on the ate and without. UmitatJon except ae provid­
United States as compared With tbe eUecw ed ID thie Act. the tactora apecified m aeo­
abroad, tlon 21Ca> of thie Act. ln det.erminins tbe 

•c5> the n1stence of reasonable expect&.. effect of the limit.at.km to actwrJ d!t.mqM w 
Uona that would be furthered or oetated total damaae on the antitzwlt enforoemen\ 
by the action. IDtereat of the United St.atell. the court eball 

··un the degree of conflict vntb foreicD consider. ae appropriate and Without llmlt&-
law or foreien econt:mk: policiea, and Uon uept u provided herein, auch fact.on 

.. <'l> the effect of the exerci.e of JlU1edio- u the nature of the violation claimed. the 
Uon on lntemaUonaJ commerce. aYB.11.abllity of Sovemmental criminal 0t civil 

.. <b> Whenever a motion to dlamJn pursu- proceedinO, the likely e!fec& on the plaln­
ant to the Jurl.sdictional rule of reason ts tiff's proaecut.lon of the action Uthe claim 
made under thts section. the court shall. ill Umited to lingle damaaell or total dama&'e, 
after such diacovery or other Proceedlno di- and the exiat.ence of other private plainUU& 
rectly related to the motion u the cow1 "Cb> Whenever a mot.ion to Umit. dam.ape 
deems appropriate, and except for good fa made under this aection. the court. llhall. 
cauee shown .. bear and determine such except for IOOd a.uee shown. bear and a. 
mot.ion before conductinl' or perm.lttine the · &ermine auch motion. after such d1ecoYer7 
partl!M to conduct &DJ' further prooeedin• or other Proceedino directlJ' related &o the 
in the action. The court. shall noW1 the At.- mot.loll u the court deema appropriale. 
t.omey Oenenl upon the flllna of any such before eondudins or permitttna the p&rtlee 
motion and invite the vil!!Wll of the United to conduct. an1 further pJ"OCeedtnu ID tbe 
St.al.el M &o PropeT ~tkln of tba acUan. The court shall DOW1 tbe AttomeJ 
motion. · General upoD th.e fillDc of aD1 such moUoD 

"(cl If, in any acUoD brouaht aut.eQumt and IDvit.e t.btJ 'riewa of the United Stat.el• 
to the d&t:e of enactment of thie section by kl the proper dispolitlon ot the mouon.". 
any penson or State under the antitrust laws e Mr. DeCONCINL Mr. President. I 
or &imUar State laws and involving trade oi: am tntroducing today an amendment. 
commerce with a foreilD muon. the AUOr- tn the 11ature of a substitute to the 
ney Oenenl cerWi• to the court. that the Poretsn Trade Antitrust Jmprove-

fo~:n~;;i:i~e; :!11u~~=:.,ofth':: ments Act of 1985, a bW dPJifgned to 
the court llhall enter a Judgment cffan!lalns ameliorate the serious economic and 
the action u to all parUes.... poUtic:al problem.a that can and do 

81c. 4. Section 12 er« the ClaJtan Ad ts ariee when the United States applies 
amended by- its antlt.nJst laws to International 

(l) lmert.tns u<a>" before "That su.lt"; and trade and cmnm.erce. The amendment .;;._> addJ.nc at the end thereof t.btJ f~- tncorporates aevenJ clartflcationa and 
--<b> The doctrine of forum non eormm- modlficatiom to reflect the verr 

tnw shall be appticable 111 &DJ' .wt, mcUron. useful testime>nJ' of the witnesses at 
or p~ under the antltrult laws tbU the hea.rtns on .Tune 21. 1985, before 
involves trade or commen:e with a forellD the Senate J'udici&rJ' Committee and 
naticm. and DOt.hiDS contained in thla mc- the consultatlooa among tnierested 
&km or amr other venue prorilkm appllcable parties that have tat.en place lllnce the 
t.o sueh suits. action. or proceedinp llhall be bearlne The modified bW that I tntro-
eonstnaed to pn!Wlllt dt..mlga> or audl amta. • 
act.kml. or pmettdinp on the IJ'OUlld of duce today was the subject of further 
forum non eonveniena.".' hearlnp before the Senate JudiciarT 

Sr.c. s. The cia.rt.oo Act ,. ...,...... bJ Committee on October 15, 1985, at 
addJ.nc after JleCtion 4B u.a followinr. which time It received the at.rang ep. 

"Ssc.. 4L <a> Notwlthetandins act.Iona 4 donement of leading U.S. busineu 
and 4C. and In lieu of the relief provtded for croupa Including the U.S. Chamber of 
In aucb aectiona, and notwlthat.IY:ldins &D7 Commerce and the Business Roundta­
proviaion of any State law pnwiclinlJ clam- ble. 
q 1111 for conduct aimilar to th&l forbidden At the .Tune 21 beartnc my proposed 
bJ the antit.rua lawa, any pe1110D or Stat.a ' 
enUUed to recove!'J' on a claim under web legtslatlon WU subject to tho111btful. 
sect.ion or provi&ion llhall RICO'lel' <1> t.btJ extensive scrutiny by the represent&· 
actual damager. IUltained bY av.ch penon or, tlvea of the Department.a of State and 
ln the cue of ~ claim under aect\on tC. '\be Justice. t.he lnt.emat\on&l and antl· 
total damaee u de&crtbed in aubaection trust aectiOl'lll of the American Bar Aa­
<a>< u of auch aeetion. <2> inter-ea calculated aoctation. and the private tntematkm­
at the rate specified in ~ 1961 of t.iUe al abtitrust bar. In addition. written' 
28. Onited States COde. on such ~ dam· 11Ubmillslona were received from the 
aeea or the total damage a.a specified in au~ Federal Trade Commission and the 
recUcn <dl of eection 4 of the National ~ f N 
operat.tve ~arch Act of 1984 <H ·O.S.c. Bar Association of the City o ew 
4303<d>>, and <3> the COit. of suit. atl.ribut.able York. Flna11y. Mr. President. I have 
to l5Uch claim. ineludin& a reasonable au.or- continued to receive formal and infor-

mal communications of support and 
ccnatructlve erttlclsm from lndfvtdua.111 
tn the business, rovemment&l, apa­
demic. and private lep.l sectors, both 
tn the United Sta.tea and abroad. From 
all these aources. I drew many useful 
Insights that. were incorporated tnto 
the modified bill that. wu the subJec::t 
of the October 15.hearing. 

From evemhinl' I have heard. I 
think lt Is clear that there ia strong 
and widespread agreement with mJ 
Judgment that the Congrea ahould 
act. to reduce the eonructa between the 
United States and lt.a tradinr partners 
over private antitrust enforcement.. 
Redudnl such confllcts Is 1n the Inter­
est.a of the United State& and of U.S. 
corporatiom doinl buaineu int.ern&­
tionally. for reuom that I have aet 
forth 1n my statement.a before thi& 
body on Pe'b'rua!7 &. 1985, when I first 
Introduced this leg1.slatton. and on 
Pebru&r7 :rr. 1985. wben I shared with 
you the inltial tavorable reaction.a t.o 
the bW. Everything that I have been 
told atnngtbem my conviction that 
we are on the right tract with th.la bill. 
that It Is In fact. Jong Oft1'd:ue, and that 
we ahould press forward to complete 
the leslslative process and secure Its 
enactment. . 

In mJ Judgment. Mr. President. the · 
bill that I reintroduce today aolves the 
problems identified In the ortllnal bW 
and aceommodates the~ con­
cerns of the administration witnesses 
at. the .June 21 hea.rlng-without tn 
any wa.y les&entnr the effect.tvenea of 
the bill. Indeed. u the atron&lJ sup. . 
portive &estimon)' at the October 16 
hearln8 conftrma. the revised bm 1 in­
troduce todQ ia a better bill. not Just 
a compromise. It Is mJ hope pd ex­
pectation that thia new draft. a.a re­
flaed. and clarlfled. will pin the active 
BUpport of the administration. In th.la 
connection. it. la my parUcular .hoi:ae 
that the eunent review of antrtruat. 
lesillatkm by the C&btnet councfla on 
domestic and eeonom1e polley will 
cuue the admtntstration to focua on 
the problems addressed by mJ bW an.cl 
the destral>Wty of a solution alons the 
llnea that I have propoeed. 

The .ma.tm' modifk:atiOM and cl&rlfl.. 
eatlona tn the Poreirn Trade Antitrust. 
Improvements Act of 1985 that I re­
tntroduce today may be summarized as 
follows: 

Pint, In aectlona 2<b>. 3<b>. and 5<b), · 
proridiDS for -.rly judicial determJ.na.. 
tion of motions based on the substan­
tive provisions of these sections, I have 
adapted the aunestion of the Bar ks­
soclatlon of the City of New York that 
while there .should be a presumption 
favorins a atay of proceedinp on the 
merits unUl these mot.ions are decided. 
for SoOd cause shown Lhe court. should 
be permitted t.o allow discovery on the 
merits to proceed during the pendency 
of the motion or motions. This change 
will reduce the temptation of defend·_ 
ants to file wuneritortou.s motions to 
dism1u or hmit damaaea simply u a 
tact.le to prevenc. \he p1&1ntlff from ob· 
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t.a1n1ne dicovery on the merits tht.t 
WW be less effective if clelayed-u 
"Where plaintiff faces the imminent 
loss of needctti testimony or docu· 
ment..s. 

Second, RVeral Important chanees 
have been made In the aubltantive 
provisions of aection 3, providin& 
courts with the authority to dismiss 
private antitrust damage act.tons that 
unnecessarily create International con· 
flict.s. To begin with, I have rephrased 
the operative Jurisdictional test t.o rest 
explicity on the ''Jurjsdictional rule of 
reason" that ls well recognized even if 
not always applied, In Amerlca.n apti· 
trust Jurisprudence. Thia cba.Dse bu 
tbe advantage of mattnr it clear that 
the bill's .. balancing test" requires 
consideration not only of the foreign 
Interests that may be affected by the 
privat.P antitrust action but also 
the U.S. interest in promoting an effl· 
.eient international tradinr aystem in 
which U.S. nationals engage in mutu· 
ally beneficial commerce with foreign 
firms. This interest WW be aerved by 
promottnr the international ayatem 
n.luea Inherent in the traditional con­
cept of "comity ... auch u fairness to 
parities engaged in International 
trade, protection of Justified expect&· 
tions. efficiency in business decision· 
ma.king and dispute resolution. and 
the like. 

Next. I have purred the balanclnr 
test of any ~on that the court, 
in applying the applying the jUrladic· 
tional rule of reason llhould consider 
any foreign palicy Ulsues that are the 
exclusive province of the executive 
branch. This result has been accom· 
plished by afvlng examples of the fac­
tors to be considered by the court In 
decidin& whether to exen:iae Juriadic· 
tion over a private antitrust cue In· 
wlving international commerce. The 
factors apectfied are drawn prinelpa.Uy 
from the Timberlane declBion and 
Kincm&n Bre'nter'a aeminal diacua­
lion in 1958; excluded are the more 
"political" considerations added In 
Mannington Mllls. as well u the too 
narrow formulations of the relevant 
foreign interest.a In the 1965 Restate­
ment of U.S. Foreign Relations Law. I 
trust that this WW aatisfy the con· 
cerns of State and J'ustice over the Ju· 
dicial branch intrudin& lnt.o questions 
of foreign relations for wbich the ex· 
ecutive branch Is responsible. 

Consistent with the forecolnr clarUl· 
· · . cations, the role of the Att.omey Oen· 

era1 in private antitrust cases affeetlnr 
foreign national interests ahould be 
10mewhat different from what wu 
provided in the or1gjnal draft of the 
bill. With the bala.ncinr test depoHtl· 
dzed and focused on the traditional 
Jegal concept of comity, the court will 
not require the ualstance of the At­
torney General tn applying the test. 
Such assistance should, however, be 
offered by the J'ustice Department as 
a matter of discretion more frequently 
than la now it.a practice. and the bill 
thus provides in aect.ion 3 for the court 
Slo invite the United 8t.t.t.el to exprems 

It.a views on motions to dJsm1sa on 
comity erounda. On the other hand, 
where political foreign policy consider· 
ations dictate that Jurisdiction ahould 
not be exercised, the executive branch 
ahould play the decisive role. In such a 
case what is required from the Att.or· 
ney General la a certification that the 
executive branch has determined that 
the action will interfere with the con­
duct of U.S. foreign relations and 
ought therefore to be dismiaed. A new 
aubaection provides for web certifica­
tion and dismissal. 

Third, section S, the detrebllnr pro­
vision. continues in the revised bill t.o 
perform the vital !unctlon of m!tip,t­
Jng the Jmpact on the International 
VI.ding &}'Stem of antitrust damage ao­
Uons that n1se substantial comity 
Issues but do not quite meet the re­
quirement.a tor outright dJsmt..,...1 
under aectlon 3. Section 5 remains, 
therefore, a carefully limJted step 
toward harmonizinB the U.S. antitrust 
enforcement acheme with the competi· 
tion laws of our tradinr partners and 
allies, who atronriy obJect to our 
treble da.ma.are remedy. As redrafted. 
however. NCtion 5 att&cb the problem 
In a somewhat different way. 

Revised aection 5 conta.ina. In add.i­
t.ton to clarifYina' and conforming 
changes, two pr:incipal cba.Dses con­
aistent with its basic purpose. One la 
that u redrafted, section 6 now pro­
<rides that in considering cletrebHng 
the court mould . addresa Uie baaic 
question of whether. even when tt ts 
reasonable for the court to permit the 
action to ao forward, It la more reason­
able that ·the action ro forwarcf onlY 
for compensatory. not punitive. dam· 
ages. The factors that are relevant to 
determining whether the action would 
better atisfy comit:V requirement.a if it 
were cletrebled are euentially the 
a.me hctora that are relevant in ap.. 
pl:ving tbe jurisdictional rule of 
reuon. and the redrafted bm makea a 
cross-reference to aection I at the ap.. 
propriate point in section 5. . 

The other major cha.net" in aection 6 
II the addition of a new provision au· 
tborizinc the court to refuse to detre­
ble if to do ID would aubst.antially 
Jmpair U.S. antitrust enfoft!ement In­
terests. Some of the factors bearing on 
this determination are apecified In the 
&ext of the bill. I believe that lhnitinc 
private antitrust actions to actual 
da.ma.ares in cues raisins aubstantial 
comity Issues Will. in the areat majori· 
ty of such cues. not algnlficantly 
·Impair any U.S. enforcement Interest, 
and I believe that in appl:ving the 
apeclfied factora and other appropri­
ate considerations the courts WW come 
to the a.me conclusion. 

Fourth. the language of both aec­
Uons 3 and I has been clarified to 
remove any possible doubt about the 
equal applicability of these sections t.o 
UnJted States aa well u foreian de-­
fendant..s. li an action la to be dis­
m.iaaed under the jurisdictional rule of 
reaaon. it '8 t.o be dlsmll!l!ed u to all 
defendant.a. United Btatea u well u 

foreign. U the action Is t.o be limJted to 
mngle damages, it ls to be IJO limJted as 
to all defendants. UnJted States u well 
u foreign. That was, I aubmit, the 
clear purport of the ortBinal text of 
the bill, but l am happy t.o put the 
question entirely to rest in this revi· 
lion. -

Let me mention one further technJ· 
eal point on this same subJect, because 
the modification that 1 am about t.o 
note represent.a the one change in the 
bill that I introduce today u com­
pared with the version that was the 
subJeet of the October 15 bearing. At 
the llearlnr the U.S. Chamber of Com· 
merce drew attention to the fact that 
lncludin& the nationality of the a>&r· 
ties u a factor to be considered in op­
en.ting the jurladictional rule of 
reason migbt in 10me ca.sea enable a 
plaintiff to avoid a dismisul by omit­
ting u defendant.a foreign eorpora.­
t.tons that were in fact involved in the 
conduct. beinr challenged I have dealt 
'With this point by ellm!Mting any ref· 
erence to the nationality of "parties .. 
and providing Instead that the court 
mould consider, amODB other things, 
the nationality of the '*persons in· 
YOlved In or affected by the conduct." 
constituting the allered 'riolation­
thua making It clear that lt ts the DA· 
Uonal eonnectiom of the penona or 
oompanlea who ~ In the eon­
duet &bout which the plaintiff com· 
plains. not the plaintiff's choice of de­
fendants In the action. that II relevant 
to the court'a determination u to 
whether to accept Jurladiction. 

Kr. President. this last paint about 
avoidin& any ponstble dlscrimlnat.ion 
aptnst. U.S. corporate defendant.a 
leads DJe to conclude by emphasizin&' 
the Jmpartant benefits that WW accrue 
to U.S. companies doinr business 
Internationally and thus to U.S. eco­
nomic Interests if the Foreign Trade 
AnUtru.st Improvements Act Is enacted 
Into law. At the present time. the over­
broad exen:iae of U.S. Jurisdiction In 
private antitrust cues subJect.s U.S. 
ftrma and their foreign subsidiaries 
and affiliates to added rillk.s and un­
necessary uncertainty about tbe leaal 
conseauences of their business con­
duct abroad. Moreover, United Statet> 
.. extraterritoriality.. anren our trad· 
Jng partners and contributes to a cli­
mate of international opinion In which 
U.S. business Interests are too often 
considered fair same for retaliatory or 
d1scrlminatory legal action by foreign 
savemmenta. And because the U.S. 
antitrust enforcement interest is so at­
tenuated in so many of the.se cases, we 
get \'frt.uall)' nothinr in return for all 
the trouble we cause ourselves. It la 
ttme for our court:; t.o exercise a little 
Judicial restraint in applying U.S. anti­
trust to International commerce, &0 
that we do not unnecessarily burden 
U.S. compa.nies' efforts t.o compete. for 
t.he SoOd of the lJnJted States, in for­
e11n and international markets.• 


