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in the case of the Treasury testimony I sent 
you this morning, I would appreciate it if 
you would make sure that any other White 
House offices that need to see this testimony 
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EXECUTIVE OFFICE OF THE PRESIDENT 

WASHINGTON, O.C. 20503 
OFFICE OF MANAGEMEN SPE~;,r -T 

AND BUDGET . (1 p Ii.:. l·. 

July 1~, 1982 

LEG·ISLATIVE REFERRAL MEJ.'10RANDUM 

TO: Legislative Liaison Officer 

... 

Department of Justice 
Department of the Treasury 

SUBJECT: Education draft testimony on s. 2673, the 
Administration's tuition tax credit proposal 
for a Senate Finance Committee hearing on 
Friday, July 16, 1982. 

--

The Office of Management and Budget requests the views of 
your agency on the above subject before advising on its 
relationship to the program of the President, in accordance 
with 0MB Circular A-19. 

A response to this request for your views is needed 
no later than Wednesday, July 14, - 4:00 p.rn. 

Qu~stions should be referred to Barry White 
( 395-4532 ) or to Naomi Sweeney ( 395-3881) , 
the legislative analyst in this office. 
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TESTIMONY OF HONORABLE T. H. BELL, SECRETARY OF THE DEPARTMENT 
OF EDUCATION BEFORE THE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT 

OF THE SENATE COMMITTEE ON FINANCE 

July/~, 1981 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

Thank you for the_ opportunity to appear before you this morning to 

--present the views of the Education Department on s. ~ (o 73, "The Educatf~nal 
• --- f , · 

Opportunity and Equity Act of 1982." 

A year ago I appeared before this Subcommittee to present the 

~eagan Administration's hearty endorsement of the concept of tuition tax 

credits. Today, I am pleased to discuss the President's fulfillment of 

his commitment to this concept in the form of S • ..Jb73, which the President 

sees as an important expansion of educational opportunities for all 

Americans. 

The President's bill would permit individual taxpayers to receive a 

credit against their income taxes of 50 percent of the cost of tuition 

and fees for each child in eligible nonpublic elementary and secondary 

schools up to a maximum credit per child. The maximum credit would be 

phased in over a three-year period, rising from $100 in· 1983--to $300 in 

1984, and ultimately to $500 in 1985. 

This legislation is intended to meet the needs of lower- and middle­

income ~orking families. These families are the ones who need assistance 

in meeting their growing educational expenses. A full credit would be 

available only to those families with adjusted gross incomes up to $50,000 

and benefits would decline to zero above $75,000 income. 

Parents would be eligible for the credit only if they send their 

children to a not-for-profit tax exempt institution which provides a -full-

N-:--:;• -
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time elementary or secondary school program and which does not discriminate 

on the basis of race, color, or national origin. A school follows a 

discriminatory policy if it refuses, on account of any of these 

characteristics, either to admit student applicants or to allow students 

full participation in the school and its programs. 

Our proposal is an integral part of the President's education program. 

We . have our deregulation efforts and our new block gra~t legislation to 

amend existing policies that are wrong in concept and approach. We have 

our "New Federalism" and foundation proposals to limit Departmental 

authority over the schools. We have our National Commission on Excellence _. / 

in Education to address the matter of vigor and quality in American schools. 

And now the President has proposed enlarging options for schooling 

through tuition tax credits, a crucial incentive to vitality in American 

education of which private schools are an integral part. 

As you know, the Federal government provides students and their families 

with financial assistance to enable students to enroll in either public 

or private colleges and universities. Federal aid for higher education 

supports students who choose to attend high tuition private institutions. 

Our proposal offers similar assistance to parents and students who prefer 

private elementary and secondary schools. 

Americans do have good reason to be proud of a public and private 

educational system unrivaled in the history of civilization. The enormous 

accomplishments of our people in their 206-year history as a nation are a 

tribute, in large measure, to the quality and diversity of educational 

opportunity available to them. Moreover, our higher education system 

has prospered under the diversity apd competition of both public and 

2 
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private institutions. We believe that the freedom to choose, the diversity, 

and the healthy competition of both public and private elementary and 

secondary schools will be similarly enhanced through this legislation. 
l 

Growing numbers of Americans want greater choice in education, but 

many middle-income as well as low-income families cannot afford to choose. 

The cost of education, both public and private, has risen dramatically 

in · recent years. This additional cost has always severely limited the 

ability of lower-income families to choose the nonpublic educational 

alternative for their children. Rising costs are now putting private 

schools beyond the reach of a growing number of middle-income Americans 

as well. 
-· 

This private school tuition barrier to enrollment can be demonstrated 

with a few numbers. In 1979, the median private elementary school tuition 

was $360 per year--$315 for church-related schools and $1,222 for non-church­

related schools. Secondary school tuition was higher with a median of 

$925 per year--$900 for church-related high schools and $1,400 for non-church­

related schools. These sums are substantial, especially for families 

with many school-age children. For example, a family with four children, 

two in elementary and two in high school·, would have paid $2,430 in 

chu~ch-related schools and $5,244 in non-church-related schools. 

A tuition tax credit would provide the greatest benefit to those who 

need it most--low-and middle-income families. These families constitute 

the largest users of the private schools even with financial constraints. 

In 1979, fully 54 percent of the students in private schools came from 

families with incomes below $25,000. 

3 
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Members of minority groups would also benefit significantly. A recent 

survey, for instance, showed that 18.6 percent of the students in Catholic· 

schools--the nation's largest private school sector--were minority group 

members. The minority group percentage is even higher in private schools 

in many cities. Considering just blacks, the Bureau of Census reports 

that in the central cities of metropolitan areas in 1979, 12 percent of 

private school enrollees were black. The Census Bureau also reports 

that Hispanic students constituted bver 8 percent of the private school 

enrollment in these central city areas that year. 

/ 
Increased diversity in education will also be fostered by a tuition tax ..,.-

credit. This diversity stimulates a healthy competition bet~een public 

and private schools that promotes higher standards in both systems. 

The vital role competition has played in our society, in providing 

quality goods and services at affordable prices, is well known. This 

economic principle applies in the provision of education as forcefully 

as it does to any other product or service. If a school has little or no 

competition, it may lack the incentive to improve its educational quality. 

This improvement in quality through competition is of special importance 

to low income and minority youth. Since these youth face considerable 

barriers in their quest for upward financial mobility, the better education 

that competition will produce will be an important step in helping them 

to secure a job after they leave school. 

Private schools do offer alternatives. Private schools are often 

smaller than public schools. For instance, the average student enrollment 

in public high schools is 758 students compared to 215 students in private 
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high 11<:hools. ~c:ausa of th•ir •ize, public ,choQl• t4nd to offe~ a 

broad•~ rang• ·of cour•••• HQv•ver; uny p•rents prefer privste schools' . . . 

atulldr sise and ·..,r~ 1MividlLllllzad aftantlon. 

W'hile there are any_ excellent ' public schools, · it is d1.t!1cult to~ 

any on4 •chool eyate;a to 11@et &11 the tteeds ot its atude11ts or to be · 

con.sht~nt with th@ vsl~e of all parents... l'here lfill u.ways be many 

I parent• whose ~ucstion&l. values dit!@r frOCI thotJe . of the publlc· li.chool 
I 

' system. The vi~ of such par@nts should b@ nsvected and th1!!1r frl!@dom 

to cho01Jci •hoult¾ b,; supportQd, •upec14l ly vh~n this choice might increaee 

the achieveflil!11t of th@lr children. 

S.JtM opponents of tuition tu cr~itd have expresiJed tear that thla 

legi•l.JJtion vi.11 wwn ·public school• by sttc~cttng mo~e Qnd h.ttar 

•c-udentli to th4 pt'ivate lk:hooh. We beU1JV4 th-!lt the public sehooh-

lika th4 publi~ l,lfliV4~•ttic•--vtll benefit lro~ the div~r•ity ~nd vhQla~oma 

ccnpatlt1on. ~ mor• div•r.lty and opcioru1 1nt can offn~ • th• d~hnr 

· will be our leaming opportuniti~s tor all children. Tb~ public school 

lfill gt'QV lltro~t' and 111n·111 COOl~titive~ 

S-5'° 73 _!:!I lllJ)Ort:ant to working Amnric:trut in Anothur v:t;: it 

would promote ~atar t:iqul ty in t~t:1011. Wi! 411 be«r tha burden al tha 

co• ta of pub11~ edu~~ion through Stat11:1 and locll.1 t.t·:uc1ott• d.1rectly or 

1.odir@ccly'. 8ut tikl•~ pareots whode children attend nonpubUc 11chooh 

must 3lso ~ar tho &ddition&l ~Jrden ot paying private aehool tuitton. 

T;oc credits vUI go .a long VAY tow,!lrd rw!uc:.ing the unfd,rn@~!J tnh@rl!nt 
I 

in this double-burden faced by par~nts who send th~ir ch11dr@n to prlvat~ 

ac:hoolil. 
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W• mu•t 4lsa be«r in milld th.at prtv&t• · school• do morn truan Qff~r 

, •ltetilAtive adtiQ;ttton.cal t;hQic•• to_ • tud•lltli and thctir .. p:1rcmt!I. Nonpublic 

!schOola &.1.so ca,irry a significant part of the burden of prc,vid1ng nln~ntai;-y 

and ii~otld.ary ~catiod 111 th.1a CO\iiltl'y. If it ~CtJffle8 fin4n~t.a.lly 

111:pOIISiblc tor ~t1y ot the faa.111es now a~nding their childr-an tQ qqnpt1bl1c 

•chool• to continU4 to do • 0 1 the r~sulting lncraada ln public scho<>l 

attendance will ·pl4ce L&rge and uriW4lcomed new t.x burdet\8 on St~ta And 

loc•l tupayQr•~ For irutt,!U\Ce, tf only one-fanfh of the private dchool 

p-opuLttion of ntiilrly fi~e million students shifted to public schoots, · 

the_ coats to· th~ public school system could increase by ovu· Qlle btlUon 

· dollars I baaed <m c•.II'-r@nt per pupil ex~ndt t11r~ in pqbltc •chQoh. 

In clmsing • tho Pt~aldenf h.u propoactd tuitlort tme cr.ecllc 1eg1s1at1on 

t~ ordcar to pr~te diveNlty in l!!du~flon And the freedom of · 1m11'11ditals 

to take advmf4~ ot it. And to · nurtura th@ plur4llsm in Am@ricsn society 

which _thi• diV4ffl1ty fot1t11t11. 

t v:111, b4 h4Ppy to •nnnr any qu~ntions. 
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EXECUTIVE OFFICE OF THE PRESIDENT 

NAGEMENT ANO BUDGET~~ t: n; 4~ ~ 
WASHINGTON. O.C. 20503 OFFICE OF MA ~ fj I!,. liJ lj ~ ll.., 

July Vl, 1982 

LEG·ISLATIVE REFERRAL MEMORANDUM 

TO: Legislative Liaison Officer 

Department of Justice 
Department of the Treasury 

SUBJECT: Education draft testimony on So 2673, th~ 
Administration's tuition tax credit proposal 
for a Senate Finance Committee heari ng on 
Friday, July .16, 1982. 

The Office of Management and Budget requests the views of 
your agency on the above ·subject bef or·e · advising on its 
relationship to the program of the President, in accordance 
with 0MB Circular A-19. 

A response to this request for your views is needed 
no later than Wednesday, July 14, - 4:00 p.m. 

Questions should be referred to Barry White 
( 395-4532 ) or to Naomi Sweeney ( 395-3881) , 
the legislative analyst in this office. 

Enclosures 

Ken Clarkson 
Mike Ohlmann/Bill Barr, OPD 
Bob Carleson/Ann Fairbanks, OPD 
Bernie Martin 

_;.-: ~.:-~\ ,. ~; • i ~.~: ·?·;_r 

Naomi R. Sweeney. for 
Assistant Director for 
tegislative Reference 

L~ry Kudlow 
-Mike McConnell/Mike Horowitz 
Mike Esposito 
Greg Jones 
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TESTIMONY OF HONORABLE T. H. BELL, SECRETARY OF THE DEPARTMENT 
OF EDUCATION BEFORE THE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT 

OF THE SENATE COMMITTEE ON FINANCE 

July/~, 1981 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

Thank you for the opportunity to appear before you this morning to 

~r~sent the views of the Education Department on S • .:::)_~73, ·The Educa~4 :nal 

Opportunity and Equity A,ct of 1982 ... 

A·year ago I appeared before this Subcommittee to present the 

_Reagan Administration's hearty endorsement of the concept of tuition tax 

credits. Today, I am pleased to discuss the President's fulfillment of 

his commitment t o this concept in the form of s • .....;b,,3, which the President 

sees as an important expansion of educational opportunities for all 

Americans. ~ ~ , 

The President's bill would permit individual taxpayers to receive a 

credit against their income taxes of 50 percent of the cost of tuition 

and fees for each child in eligible nonpublic elementary and secondary 

schools up to a maximum credit per child. The maximum credit would be 

phased in over a three-year period, rising from $100 in· 198l~o $300 in 

1984, and ultimately to $500 in 1985. 

This legislation is intended to meet the needs of lower- and middle­

income working families. These families are the ones who need assistance 

in meeting their growing educational expenses. A full credit would be 

available only to those families with adjusted gross incomes up to $50,000 
("\ -1- . 

/ and benefits would decline to zero ~ $75,000 income. 

Parents would be eligible for the credit only if they send their 

children to a not-for-profit tax exempt institution which provides a full-

J'i~,· -
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time elementary or secondary school program and which does not discriminate 

on the basis of race, color, or national origin. A school follows a 

discriminatory policy if it refuses, on account of any of these 

characteristics, either to admit student applicants or to allow students 

full participation in the school and its programs. 

Our proposal is an integral part of the President's education program. 

We . have our deregulation efforts and _our new block grant legislation to 

amend existing policies that are wrong in concept and approach. We have 

our •New Federalism" and foundation proposals to limit Departmental 

authority over the schools . We have our National Commission on Excellence _ ✓ 

in Education to address the matter· of vigor and· quality in American schools. 

And now the President has proposed enlarging options for schooling 

through tuition tax credits, a crucial incentive to vitality in American 

education of which private schools are an integr·a1 part~ 

As you know, the Federal government provides students and . their families 

with financial assistance to enable students to enroll in either public 
. . . DI.- >. i,..~ ~ J,, ,,fl1 -4. t. 
or private colleges and universities/.\ "tt1!!di~IJ.-..al~~~ gher education ,,, s.f. .-4..,, ·"'J · 

""'"~, .f ft.., .... fr ; ... 4,J 4-e e,{->l- I{,_ ""~c-<.-i; -l J.t~,_,, .... \-4.. c..od._ ;if J..'jt.-,. e.A.,~J.--.... -t•r 
ett~ports -students who cnoose to attend- 'tttglr"t'o..1t1on private lnstitutioua-. 

,.r ._ rc .. 17'i+.~ J ,..,,1-+,,,J : .,<. ~, ... ,_. $1 .. .:(,...,f':> -1-, • .4,--.f.,--a,. fl. . _ _ 

Our proposal "oft:e:t'S similar assistance to parents aud st~dents who ~t:- • tA 
f------ ~ ).,.--\.',, Av ~.I .~U .(., Jf A- r-r.,..__,J ,... •U ..,.J 

. I• ..,.a...._ -: ~"' private elementary and 
, / ;.J s e<r:r A -

secondary s-ehooJs. 

Americans do have good reason to be proud of a public and private 

educational system unrivaled in the history of civilization. The enormous 

accomplishments of our people in their 206-year history as a nation are a 

tribute, in large measure, to the quality and diversity of educational 

opportunity available to them. Moreover, our higher education system 

has prospered under the diversity a~d competition of both public and 
"·• 
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private institutions. We believe that the freedom to choose, the diversity, 

and the healthy competition of both public and private elementary and TP~f>t.r 

secondary schools will be similarly enhanced through this legislation.~ · K 
{? ' 1 

Growing numbers of Americans want greater choice in education , but 

many middle-income as well as low-income families cannot afford to choose. 

The cost of education, both publ i c and privat e , ·has risen dramaticall y 

in ' recent years . This additional cost has always sever el y limited t he 

ability of lower-income families to choose the nonpublic educational 

alternative for their children. Rising costs are now putting pri vate · 

schools beyond the reach of a growing number of middle- income Amer icans 

as well. 

This private school tuition barrier to enrollment can be demonstrated 

with a few numbers. In 1979, the median private elementary school tuition 

-· 

· was $360 per year--$315 for church-related schools and $1,222 for non-church­

related schools. Secondary school tuition was higher with a median of 

$925 per year--$900 for church- related high schools and $1,400 for non-church­

related schools. These· sums are substantial, especially for families 

with many school-age chil,dren. For ·example, a family with -four children, 

two in elementary and two in high school", would have paid $2,430 in 

chu~ch-related schools and $5,244 in non-church- related schools. · 

A tuition tax credit would provide the greatest benefit to those who 

need it most--low-and middle-income families. These families constitute 

the largest users of the private schools even with financial constraints. 

In 1979, fully 54 percent of the students in private schools came from 

families with incomes below $25,000. 
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Members of minority groups would also benefit significantly. A recent 

survey, for instance, showed that 18.6 percent of the students in Catholic · 

schools--the nation's largest private school sector--were minority group 

members. The minority group percentage is even higher in private schools 

in many cities. Considering just blacks, the Bureau of Census reports 

that in t he central cities of metropoli t an areas in 1979, 12. percent of 

priva te school enrollees were black. The Census Bureau also r~ports 

that Hispanic students constituted over 8 percent of the private school 

· enrollment in these central city areas that year. 

Increased diversity in educ~tion will also be fostered by a tui.tion tax ~-/ 

credit. This diversity stimulates a healthy competi tio.n be~een public 

and private schools that promotes higher standards in both systems. 

The vital role competition has played in our society, in providing 
·1-·•. 

quality goods and services at affordable prices, is well known. This 

economic principle applies in the provision of education as forcefully 

as it does to any other product or service. If a school has little or no 

competition, it may lack the incentive to improve its educational quality. 

This improvement in quality through competition is of special importance 

to low income and minority youth. Since these .youth face considerable 

barriers in their quest for upward financial mobility, the better education 

that competition will produce will be an important step in helping them 

to secure a job after they leave school. 

Private schools do offer alternatives. Private schools are often 

smaller than public schools. For instance, the average student enrollment 

in public high schools is 758 students compared to 215 students in private 

4 
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high ~hool•• ld«:Au•• of their •ize, public •choql• t4nd to off•~• 

bro~d•~ rang• ·of cour•••• HQ~•v•r; many P•rents prefQr private schools' 

•u.tller 81~e 4.lld ·m:>re lndividwalizad attantion. 

llh1le there are 11;11u11. excellent · p\lbl1c a':hools ,· it 1a d.1t!1cult tor 

any on4 •chool .-ystes to meet all the deeds ot its atud~4ta or· to~ · 
. . . 

conshtli!nt with the val~a of all parents.· :ntere "111 a.1,;,ays b'J tuiiy 

I P41"1Jnt• whose 8'.iucation&l val~s d1!.t@r frOII those . of th~ p~bUc s.chool 
I . 

system. The vic:"9 ot such parents should "4 . r@sp,ectfflf aod th~ir fr@edo11 

to cho~• •hould b. 1upportod, e,pi;ci4lly when this choice might 1ncreas4 

thd aeh.ieveIDant ot their cliildrett. 

S.>m4 oppon@nts ot tu1t1¢n tu ~r~itd bav~ expre~~ed tedr th~t thld 

l~si•l.JJtion rill 1Mwn public •chool• by 4t;~~cttng mo~e Qnd bctctar 

• tudent• to tb private ~hools. We belic,:v• th~t the pYblic sehools-

lilua th4 public 1.1niv9~siti~•--vill 1>4.nefie · !re~ the div~~•ity and vbQlc•o1-

c:ampcttlti"a11.. Tbe mq:tct divar.lty and optioDJ1 va an off~r. tha rl~hnr 

rill be Qur l@ai:n1.ng opportuniti•a f~r all children. 

lfill STOV •t-ro~r aod · an·111 CtXIP"Jt1t1ve~ 

'nle publ~c school 

S,.5673 _hi illt)Or~a.n~ to VQrldng Amllric!atu1 in ADothat- v~j: it 

wu.ld pr,::ioote ~a"ttu equity 111. tmulC1011.. We 411 'be4r tha burden ot the 

co• t• ot public ~u~r,lon through State, and loctl t~·ution, cllreccly or 

1odir@ccly. Bue t~•e p.4re11.ts whade childred atte13<! daopubllc 8chools 

must also b@ar the addition&l btJrden of p4ying pr1vatl! school tuition. 

T~ credit• vilI go .a long VAY tov~rd re:du<:ing th@ unf.ai-rn~~~ tnhar~nt 
I 

111. th.ls doub1~-hurden faced by p..4r~0ta who send th~1r ch!ldr~n to pr1~at~ 

•c:hool•. 
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W• must .tlaa be•r tn mind that p~ivat•· schools do 11JOra tlan offer 
. . 

,•ltetiultive •du~ttQn.al cho1~•• to •tudant• and thair parant4. Nonpublic 

ie~hc>ola al.so ur:ey a significant part of the burden of providing ala?Mntary 

andaei0-ndar1 i!®C4CiOd 111 this cou.11cry. If it ~comes finenc:1.ally 

· 1dp<>ss1bla !or Jlli)ildf oft~ f4Jli11es now sending their childr•n to nonpublic 

1chool• to conttnu. to do • o, th• r~aulting incraa•e in ~ublic school 

attendance will ·pl&ce la~g4 and unNlcOMd nev tq bu,dene on Stat• and 

loc•l tupayei-••· For 1ruat,!IJ\c:•, tf onl·y one•t~nch of th~ priv4C1! 1tchool 

popuU t1c>n of liaarly f1.,e 1111 llon a tu&~ nts •hi f teid to public scho4> 11, · 

th~. co8ta to the public school aysteta could increase by ov4r on~ btlltori 

· dollars, bAsi!d oo c1.1.r,eant per pupil ex~T\lH t1Ji-u in p1,1~Uc ,choob. 

In clo•ing, the Pta•idc:nt ha p~opodctd cu.tcion t~ er.edit l1!gislac1o-n 
"' 

tn otdcar to pi-~te diver.Icy in i!duciation aDd the freedom ol · 1tld1'11du~1s · .. 

to cue ·ad'l/mt:tge ol it• :11d to ourtura the plur;1.l1a11 in American '1tJciet-y 

llhich _thi• d_1 ve-c.t 1 ty fo• t4.Q • 

twill, be h4JJPY tQ •~!hhlr •ny quantion~. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT ANO BUDGET 

ROUTE SLIP 

~n Clarkson 
TO · 

✓ e Oh.Lrtan.n/Bill Barr 
Bob Ca:rleson/~ Fairbanks 
Bernie MaILIII 
Lary Kµdlow 

Mike ID.bnnell,JMike Horooitz 
Mike Esposito 
Greg Jones 
Barry White 

Naomi SWeeney 
F~OM~-------------

REMARKS 

Toke necessary action 0 
Approve I ors ignoture D 
Comment 0 
Prepare reply D 
Discuss with me D 
For your information 0 
See remarks below D 

July 14, . 1982 
DATE _______ _ 

Attached are pages 5 and 6 of Education 
draft testimony on s. 2673, the 
Administration's tuition tax credit 
proposal -- for a Senate Finance 
Committee hearing on Friday, July 16 . 
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.t;;, U.S. Department of Justice 

Office of Legal Counsel ---,1v 

Office of the Washington, D.C. 20530 
Deputy Assistant Attorney General 

July 15, 1982 

~illiam P. Barr, Esq. 
Deputy Assistant Director of Legal Policy 
The White 1!ouse 

Dear Bill: 

As we discussed, Mike Uhlmann telephoned Ted Olson to request 
that we draft a brief statement for Secretary Regan's testimony 
in the event that he is questioned tomorrow with respect to the 
constitutionality oft~ tuition tax credit bill. We have 
prepared the following statement: 

While I am not a lawyer , I recognize that the consti­

tutionality of this legislation might be challenged in 

court, and that the constitutional question will have to 

be resolved by the Supreme Court. There are Supreme 

Court precedents which will be cited to support such a 

challenge, but cases that will be cited for the contrary 

position as well . 

The Supreme Court has itself recognized that its 

decisions in the area of tax relief to the parents of 

nonpublic schoolchildren are not entirely clear or uniform. 

It is therefore impossible to predict the outcome with a 

high degree of certainty . 

We do allow income tax deductions for direct gifts 

to churches . In many religions which have tithing as a 

part of their faith, substantial tax deductions are taken 



by members for their contributions. The Supreme Court 

has upheld property tax exemptions for churches. 

Churches themselves enjoy tax exempt status. The Attorney 

General is prepared to argue that the tuition tax credits 

provided by this bill should be upheld, as were property 

tax exemptions in 1970. 

Please advise Ted or me if you wish to make any changes in 
this statement and do not hesitate to call if we can be of 
further assistance . 

Sincerely, 

~g~ 
Robert B~ Shanks 

Deputy Assis-tant Attorney General 
Office of Legal Counsel 

- 2 -



I anticipate that some of the witnesses testifying against 
this bill will argue that is not constitutional. 

I am not a lawyer, but I am told that the Supreme has 
itself recognized that its decisions in the area of tax relief 
to the parents of non-public school children are not entirely 
clear or uniform. 

As a layman, I know that we do allow income tax deductions 
for direct gifts to churches. In many religions which have 
tithing as a part of their faith, substantial tax deductions 
are taken by members for their contributions. The Supreme 
Court has upheld property tax exemptions for churches. Churches 
themselves enjoy tax exempt status. 

I t he C~ ittee ~ nts ai gal J~Ud mentf thisr ssuel obvious y it ill have to ~ol'cit the iews o the A ~orne 
Genera . I derstan he is repare to arg e that, if 

' challe ged, his bill should be uphe d. 4 
(f/ Jh;J /5 ohv1~"'sl7 ,.__ lJ"'.,/feJho-, ,,-l)01 

Cf{ '5 ~tl,0)/evskvcJ li,e /rfforn,y_ lev,e,rCL/ 
/J /Jr.er r-e.4 .fv 0.r-y,e tf'lvd J I 

(4\a,{1 e"J) > 11,i·, r b; /I sh,,v--f-L Jc {<fhd I , 
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INSERI' A 

The Administration's adoption of this proposal reflects our 

thoughtful consideration of the bes.t means for bolstering variety 

and choice in primary and secondary education without creating the 

possibility - or even the appearance - that aey federal s, J.,,.-1 A.J 

interference with the irrlependence of private schools may occurr .>tl..1 

One of .the great strengths of the private schools of this country, 

many of them affiliated with religious institutions, is their 

independence of governmental direction am concomitant ability to 

provide an atm:>sphere oompatible with the values and beliefs of the 

fa.llilies of those wh) attend. Many have feared that governmental 

assistance to such schools \\Ould eventually detract fran their 

indeperrlence. I am haJ?PI t.o_ say that this profX)sal cannot and will 
~ .p,.. __ .::~~ .. u . • +-,t 

not d:> so. l'b~from federal officials t.o schools or 

even to students, oo choices will be made at the federal level 

concerning the content or .irogram of the schools, and all decisions 

regarding education for which tax credits are granterl under this 

prop:::>sal will be made by the families and schools directly 

involved. 

INSERl' B 

The existence and vitality of the private school sector acts t.o 

support~. strengthen the public schools, both by relieving the 

public schools of the burden of erlucating some children thereby 

freeing up resources for improverl program.s for the public school 

population, an1 also by providing a canpetitive forum for 

educational innovation. 

-,.., ~ 
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INSERI' A 

The Administration's crloption of this pr0posal reflects our 

thoughtful consideration of the best means for bolsteri03 variety 

and choice in primary arrl secondary education without creating the 

possibility -- or even the appearance - that any federal s, J,,.~ A.J 

interference with the irrlependence of private schools may occurr .)tl'-1 

One of the great strengths of the private schools of this country, 

many of them affiliated with religious institutions, is their 

independence of governmental direction arrl concomitant ability to 

provide an abrosphere oompatible witn the values a..'rl beliefs of the 

fa..~ilies of those woo attend. Many have feared that governmental 

assistance to such schools w:::>uld eventually detract from their 

independence. I am ha[;>PY to_ sey that this proposal cannot and will 
~ ~---,~~ ~u .• +-,c 

not d:> so. No ~from federal officials to schools or 

even to students, no choices will be made at the federal level 

concerning the content or JXCXJram of the schools, arrl all necisions 

regarding education for which tax credits are granted under this 

pro:p::,sal will be made by the families arrl schools directly 

involved. 

INSERI' B 

The existence arrl vitality of the private school sector acts to 

support~ strengthen the public schools, both by relievi03 the 

public schools of the burden of educating some children thereby 

freeing up resources for improved programs for the public school 

population, and also I:¥ providing a OJmpetitive forum for 

educational innovation. 

·- . ______ M___ _ --•••-~ - --.,. 
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The Supreme C101t t has it~ recognized that its decisions 
in the area of tax relief to the parents of non-public school 
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do allow income tax deductions for di~e t gifts to 
churches. In many religions which have tithin as a part of 
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THE WHITE HOUSE 

WASHINGTON 

July 16, 1982 

MEMORANDUM FOR ELIZABETH H. DOLE 

THRU: 

FROM: 

SUBJECT: 

DIANA LOZANA a;. 
c» c~ 

MORTON C. BLACKWELL~ 

Testimony Before Senate Finance Committee for 
the School Prayer Amendment 

I have been called by Eric Hultman of Senator Thurmond's 
staff on the Judiciary Committee regarding witnesses for the 
hearings on the Voluntary School Prayer Amendment on July 
29. 

I am making the appropriate suggestions from among the 
religious leaders and leaders of other interested orga­
nizations. 

I understand from Diana that the action officer at the 
Department of Justice on this testimony is Ted Olson, 
Assistant Attorney General, Office of Legal Counsel. Gary 
Bauer, whom you will remember was appointed with me to 
develop language for this amendment, and I agree that Ted 
Olson is the wrong person in the Justice Department to have 
to do with this controversial issue. 

Repeatedly, at every step of the process, Olson and his 
office were obstructive and non-cooperative. Unable to come 
up with any significant arguments against the working draft 
approved by Mr. Meese and Attorney General Smith, Olson and 
his staff fell back on simply counseling delay, delay, 
delay. If we had relied on him for a green light, there 
would never have been a green light for this amendment. 

University of Texas Law Professor Grover Rees III, who 
worked with us and outside groups on developing the best 
possible school prayer amendment language, had a great deal 
of contact with Ted Olson's shop as well as with Jonathan 
Rose, Assistant Attorney General, Office of Legal Policy. 

From the outset Rose and his people were enthusiastic about 
this project. They made helpful suggestions. They wrote a 
very excellent l~gal memorandum which, under your cover 
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note, we sent to all the religious denomination heads and to 
activists in behalf of voluntary school prayer. We should 
insist that Jonathan Rose, not Ted Olson, give testiony 
before the Senate Judicial Committee on the voluntary 
school prayer amendment. There is no possibility, in my 
judgment, that there will be enthusiastic and helpful 
testimony from Ted Olson. On the other hand, past expe­
rience indicates that Jonathan Rose not only understands 
this issue but wants to help the President work toward 
getting this amendment through. 

Because the outside groups were involved in the process by 
which the amendment itself was drafted, they are aware of 
the contrasting views of Rose and Olson. It would be 
exactly the wrong signal to send to pro-school prayer groups 
for us to have Ted Olson give the testimony. 

This situation is closely analogous to the problems we .~ould 
have had if Buck Chapotin had been allowed to deliver the 
"pro-tuition tax credit" testimony to the Senate Finance 
Committee today. 

There is no reason for us to reward Ted Olson for his poor 
job on this by allowing him to represent the Administration 
on · this important and controversial issue. 

bee Ken Cribb 
Bob Thompson 
Gary Bauer 
Dan Oliver 
Kevin Hopkins 
Bill Barr 

: 
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THE WHITE HOUSE 

WASHINGTON 

September 1, 1982 

MEMORANDUM FOR ROBERT B. CARLESON 

FROM: 

SUBJECT: 

PETER J. FERRARA 

Tuition Tax Credits 

< 

The attached article from the New York Times (8/31/82} makes 
an increasingly common, but invalid, argument against the Admin­
istration's tuition tax credit proposal. The President and 
others have argued that the proposal promotes basic equity be­
cause it eliminates part of the double payment for school serv­
ices which patrons of private schools now have to bear, paying 
the private school's tuition in addition to their taxes for the 
public schools. The liberals counterargue that this implies that 
taxpayers should receive a tax rebate whenever they choose a pri­
vate service over a public one, which they contend is a dangerous 
principle that would undermine all public services. Thus, the 
liberals argue, under this principle the rich would get a tax 
credit whenever they choose care at a private hospital insted of 
a public facility frequented by low income persons, or when they 
choose recreation at a country club rather than a public park. 
It is important that we all recognize exactly how the President's 
argument on this issue is consistent with Administration policies 
on other relevant issues, and with basic, widely-recognized prin­
ciples of public finance. 

These basic principles, and general Administration policy as 
I understand it, indicate that the government should provide 
services paid for by everyone in only two fundamental circum­
stances.* One is where the service is targeted to help the poor. 
The second is where the service is necessary but cannot be pro 
vided by the market because it has the qualities of a public good 
the benefits of the service cannot be denied to those who refuse 
to pay for it (e.g., national defense, police protection, fire 
protection, etc.). In other cases, the government should either 

* (Other forms of government action ·not involving the provision 
of a service, such as regulation, may be justified in other cir­
cumstances. Moreover, government provision of a service does not 
necessarily mean the government itself has to produce the serv­
ice; it could contract out to others for production.) 

:!•~!~!JJ "· ...... 'lo. .:.<wL'' r, • 
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leave the service to the private market or finance it on the 
basis of user fees. Thus a park whose amenities everyone enjoys 
and which cannot be closed off to nonpayers should be publicly 
financed by all, even those who also partake of country clubs. 
But certain facilities such as tennis courts, where nonpayers earl 
be excluded from playing, should be left to the private market or 
financed by user charges on the particular users of the facility, 
and not those who play exclusively on country club courts (unless 
the cost is so minimal it is not worth the administrative ex­
penses of user fees). Similarly, public hospital services for 
the poor should be supported by all, but when the non-poor use a 
public hospital they should be charged an unsubsidized user fee. 

Public school services are not targeted towards the poor. 
Nor is schooling a public good, strictly defined, for students 
can be excluded if they do not pay. Allowing tuition tax credits 
for users of private schools is merely a way of implementing a 
user fee system for public schools -- in effect only those who 
use the public schools pay. Our stand on tuition tax credits is 
thus perfectly consistent with the public finance principles out­
lined above. 

One might argue that education in a sense is a public good 
since everyone benefits somewhat from participating in a society 
of educated people, and nonpayers cannot be excluded from enjoy­
ing this benefit. Even if we accept this argument as valid, it 
does not justify charging private school patrons twice and public 
school patrons once. Quite to the contrary, since everyone bene­
fits from learned people educated in private schools as well as 
those educated in public schools, this argument suggests that we 
should provide social subsidies to private schools in addition to 
allowing patrons thereof out of the double payment inequity. The 
lack of such an additional subsidy for private schools, while 
providing it to public schools, is in fact a further inequity, if 
such a subsidy for public schools can be justified on these grounds 
in the first place. As a practical matter, however, private school 
patrons will be perfectly satisfied to carry their own weight 
without any such social subsidy as long as we end the double 
payment discrimination. In advancing tuition tax credits, the 
Administration has merely adopted this moderate, middle-of-the­
road view. 

We can distinguish education services from other publicly 
provided services in other ways to justify tuition tax credits, 
and our proposal can be defended on other grounds besides equity. 

I 
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But the double payment argument is quite powerful, appeals broad­
ly to the public, and is soundly rooted in fundamental . principles 
of public finance. As these principles are widely taught and 
accepted, I find the liberal counterargument, as faithfully re­
flected in the attached article, to be thoughtless and unedu­
cated. 

cc: Ed Harper 
Michael Uhlmann 
Kevin Hopkins 
William Barr 

v Steve Galebach 
Steve Savas 
Gary Bauer 
William Keyes 
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CAMBRIDGE, Mass. - The Ad- -~ - ·A. .. -• , . ,· . ter. Some religious groups hoping 1or .;:-~ 
. n:ilnistration's bill to give tu c:redlts ·, * ga1nst {:;, tbe8e benefits are strong supporterS of 
of up to $500 a year to parents of thll- ~~ .- Y~ Mr. Reagan's policies. Scxne are not but 
dren atteoding private ICbools II •. ~ · 1 .• • 1. • 4·. ;\._. ·they're wtlllng to go aloog JorJhe ride, 
firmly based on the quicksand of dubi- .. d {'· • • . , • . • ~.-,-, .. • :- ~ in questionable company. • -, 

~1f+."-½Ti..AJ ous reasootng. - • . • · _ u1t1on rJ, ~- · Private ~Ja• general eoqiusium ,0 . 
President Reagan ant! bis supporters ~- t· · · ' .... ,'- for this proposed legislation ·ii.a clear.,. 

argue that it's aply fair to reimburle • _ • · • .. : "· •"-' · message that they apect to benefit :-~ 
-with "Federal tu funds any citizen who 2rc- d' . t . , i,~ from .it - ev,en though the. lpOll80l'I 

-pays state anc1 1oca1 tues to support .• ~ re 1 S ·; ,.__ - argue 1:bat it's tor falmess to puenta. _ . ~ ·1 public scbools and then pays tuiticn to · · ·~ .... •, • ,,:J:_,~ .not to help scbools. Will scboolsbenet'lt? ~,i: 
""E;.~:,_.!..,, ,e-:,"'-~.,;,~.-- :Btt.!t;~. · ~--"!",.'"":!l!'l-4 send his or her kids to private ICbool. · ' , Not unless they raise tuitions, wll1ch Ja .. ...., 

This principle - that tu rebates are · ., B H -~Id 8. d · : what the)' are planning tq do. The list pt ~ 
. deeerved by anyone who chooses a prt- · ~ · Y aro o~e 2 - · ..., private scbools willing to '.pledge to • -~ .. 
.-. vateserviceinplaceofapubllcone- , . · • maintain present tulticn levels i,s ,not v: 
will find many enthusiastic support,. at all unless they ·senc1 their kids to prt. · long. despite Administration testimony 

1 ers. Amoog them _ will be patrons of · 'f'l.te schools - something most of them ,bi' the Senate !hat no ~ Increases · 
private 1bospitals • and mental-bealtb -clQn't want to do. · , · t are expected. 'lbe Administration wit-
centers wbo wouldn't be seen dead 1n a · When an Administration behaves so nessesarenot~; tbeyarejultblutt- . 
tax-supported facllity and members IUoglcally, it's worth trying to discover. : 1ag ·because they know tbat the tuition 1 .... ~ 
of oountry .clubs who would prefer to , why it advocates this policy rather than . bikes will wipe outparents•'beneftta. ' :... . 
avoid the pressures and problems of . "believing what it says about 1t, On tbat ( Will this 1.isiatim hurt the public ;; i 
the public recreation,tbeir taxes sup- ,1 trail. one finds the following: · ICbools? Probably not as much u the •: 

: port. These and numerous ,<Jtber ~ · • Many of the small minority of par- · shouting about it suggests, altho!Jab it ';~ • 
. pie have the same problem of double •ts using private schools are rich and ,,.m to some degree ·help private educa- "!-, 

1 · costs as the 12 percent of Ameriqans support Mr.Jleagan. He'd like to .give • ~ compete with .public eduction more·~-~ 
-cs.---.... , ..... ~-·"""-'~""!,!'""- ""'lc.'I'""'!., ....... ..,,, wbo choose to use private schopls. them a little boost to go with their tu effectively, and it bolds the danger al ... 
· . . . Why do Reaganites argue that tuit!OO .lbelters and tu reductiOllS. ' expansion to the poini that the~ ~ 1t: 

.,;! . 

is a special burden requiring billi«.11 • ){any others aren't rich but rather tioomaybecomAdamaging, 
for fairness to ·parents and leave out .· average Americans who find it bard to Tuitloo tu credits will place bl the . ..; 
others-who choose private facilities? .,. · 9eDd their kids to private school and law of the land a geoeral principle tbat 

.A second inconsistency ,arises from · hang cn ·~ the amenities to wbidl 'they · we.,d do well ~ \avoid: the doctrine tbat 
Mr. Reagan•• oft.stated desire to eUmi- · are accustomed. They .lite the Presl-, the choice of a ·private servk:e gives the 
nate most al thtf Federal role in educ&- ¥Dl',,argument and_ doo't want to ae _ 1 ~yer- a claim for ~ rebate m bis or ... :: 

1 1 
·it: , * _ .t tkll and return lt to the states and loc:al- ll'rt m lower taxes just because~ prtn.:_ lier payments tor publk aerv.icel. _In ~ 

' · lties, where be says it belonp. If this ii ,; ciple involved is open to abuse~ 'i_ ... addition, these credfts.woaJd use our·.....!.-
. :;_· 

r· .. ;~ : .:.:·~:~ ~:-- , : ::;.:.·~ 

--- ~!•-~ .. ~ ... 

'°• why not let those states and localitiea • Some parents are poor. If they are tu iystem In two undesirable ways: 
pay the bill for private«hool tuttim ., really poor and pay 1¥> taxes, ~ Mr: · to give special help to die affluent and 
rather than. laying it on the Federal ··1teagan's plan 1'0D't help them at~- u.a political payoff. Both constitute '°1\,­
Govemment by reducina lts tu fDcome Senator Daniel . Patrick Moynihan ' II ~- questionable policy although both ,,.~ .. 
and lncreasfng lts deficit? 'r trying to repair the President's plan by . have been done before by our polttical - A \_ 

A third 'dubious ~ -is a .sanctl- making pa>:_ments to people,.wtth SW:>~ " parties. 1be tu system Ja in enough ~;. 
mcmioua -enthusiasm for giving poor UabWty. • , . ..,, , · trouble without asin& lt to support pd- ....,, 
people the same option ot c.boosln& pd- e ,Elghty percent or more of potelrtiaf vate acboolstba~ ID(llt Americam ,n .... ~ 
vate IIChools that rich people bave. But beneftdari!JS of. tuition tax credits send happy to have a.round u loDg u 'tbey .. 
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"{d) Tax Credit Not Allowed for Amounts Paid to Racially 

Discriminatory Institutions. --

(1) Racial Discrimination Prohibited. -- No credit 

shall be allowed under subsection {a) for amounts paid to an 

educational institution that is found, pursuant to the 

procedures set forth in this sub-section, to follow a 

racially discriminatory policy. 

"(2) Definition. -- For ~urposes of this subsection, an 

educational institution follows a 'racially discriminatory 

policy' if it refuses, on account of race --

{A) to admit applicants as students; 

(B) to admit students to the rights, privileges, 

programs, and activities generally made available to 

students by the educational institution; or 

{C) to allow students to participate in its 

scholarship, loan, athletic, or other programs. 

A racially discriminatory policy shall not include failure to 

pursue or achieve any racial quota, proportion, or representation 

in the student body. The term 'race' shall include color or 

national origin. 

"(3) Declaratory Judgment Proceedings. -- If an 

educational institution is declared to have followed a 

racially discriminatory policy in an action brought pursuant 

to section 7408, and such declaratory judgment is not stayed, 

then no credit shall be allowed under subsection {a) for 

amounts paid to such educational institution --
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"(A) in the calendar year in which the 

declaratory judgment under section 7408 was entered 

against the educational institution, and 

"(B) in succeeding calendar years until such time 

as an order modifying the declaratory judgment and 

reinstating credits is entered pursuant to subsection 

(f) of section 7408. 

"(4) Required Annual Statements. -- No credit shall be 

allowed under subsection (a) for amounts paid to an 

educational institution during a calendar year unless, at the 

end of such calendar year, the educational institution files 

with the Secretary (in such manner and form as the Secretary 

shall by regulation prescribe) a statement, subject to the 

penalties for perjury, that 

"' 

(A) attests that such institution has complied 

with the requirements of sub-section (e) (1) (iv) during 

such calendar year; 

(B) declares that such institution has not 

followed a racially discriminatory policy during such 

calendar year; and 

(C) indicates whether a declaratory judgment has 

been entered against such institution under section 7408 

and has not been vacated pursuant to sub-section (f) of 

section 7408. 

On or before January 31 of the calendar year following the 

calendar year to which the statement relates, the institution 

shall furnish a copy of the statement to all persons who paid 
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tuition expenses to the institution in the calendar year to 

which the statement relates. No credit shall be allowed to a 

taxpayer under subsection {a) for amounts paid to an 

educational institution during a calendar year unless the 

taxpayer attaches to the return on which the taxpayer claims 

the credit with respect to such calendar year a copy of the 

statement specified in this paragraph. 

(5) Enforcement Responsibility. -- Under this section, the 

Attorney General has exclusive authority to investigate and 

to determine whether an educational institution is following 

a racially discriminatory policy and to commence a 

declaratory judgment action under section 7408. Upon request 

of the Attorney General or upon his own motion, the Secretary 

shall supply the Attorney General with all information in the 

possession of the Secretary relevant to such investigation, 

determination, or action. 

"{e) Definitions. -- For purposes of this section --

"{1) Educational Institution. -- The term 'educational 

institution' means a school that 

"{i) provides a full-time program of elementary 

or secondary education; 

"{ii) is a privately operated, not-for-profit, 

day or residential school; 

"{iii) is exempt from taxation under section 

SOl{a) as an organization described in section 
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50l(c) (3), including church-operated schools to which 

subsections (a) and (b) of section 508 do not apply; 

and 

"(iv) to the extent it otherwise publishes 

by-laws, advertisements, admission application forms 

and other such publications, includes therein (as the 

Secretary shall by regulation prescribe) a statement 

that it does not discriminate against student 

applicants or students on the basis of race. 

"(2) Tuition Expenses. -- The term 'tuition expenses' 

means tuition and fees paid for the full-time enrollment or 

attendance of a student at an educational institution, 

including required fees for courses, and does not include any 

amount paid for 

"(A) books, supplies, and equipment for courses 

of instruction at the educational institution; 

"(B) meals, lodging, transportation, or personal 

living expenses; 

"(C) education below the first-grade level, such 

as attendance at a kindergarten, nursery school, or 

similar institution; or 

"(D) education above the twelfth-grade level." 

SEC. 4. DECLARATORY JUDGMENT PROCEEDING. 

Subchapter A of chapter 76 of the Internal Revenue Code of 

1954 (relating to judicial proceedings) is amended by 

redesignating section 7408 as section 7409 and by inserting after 

section 7407 the following new section: 
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"SEC. 7408. DECLARATORY JUDGMENT RELATING TO RACIALLY 

DISCRIMINATORY POLICIES OF SCHOOLS. 

"(a) In General. -- Whenever the Attorney General receives a 

petition in accordance with paragraph (b), the Attorney General 

is authorized and directed, upon finding good cause to believe 

that an educational institution is following a racially 

discriminatory policy, to bring an action against the educational 

institution in the United States district court in the district 

in which the educational institution is located, seeking a 

declaratory judgment that the educational institution has 

followed a racially discriminatory policy. 

"{b) Petition. -- Any person may file a petition under 

sub-section {a). The petition must allege with specificity that 

(1) a named educational institution has, pursuant to a 

racially discriminatory policy, discriminated against a named 

student applicant or student within one year preceding the 

filing of the petition; or 

(2) the educational institution made a statement, 

within one year preceding the filing of the petition, commun­

icating an intent to follow a racially discriminatory policy. 

"{c) Notification and Opportunity to Comment. -- Upon 

receipt of the petition, the Attorney General shall promptly 

notify the educational institution in writing of such petition 

and the allegations contained therein. Before filing an action, 

the Attorney General shall give the institution a fair 

opportunity to comment on allegations made against it and to show 

that a racially discriminatory policy does not exist or has been 
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abandoned. Prior to and in lieu of filing an action, the 

Attorney General may, at his discretion, enter into a settlement 

agreement with the educational institution if he finds that the 

institution has been acting in good faith and has abandoned its 

racially discriminatory policy. No petition need be filed for 

the Attorney General to initiate action to enforce the terms of 

such settlement agreement. 

"(d) Required Showing. -- In an action under this section, 

no finding that a school is following a racially discriminatory 

policy shall be made unless the Attorney General establishes 

(1) that the institution has, pursuant to such policy, 

taken an action discriminating against a student applicant 

or student within the two years preceding commencement of 

the action; or 

(2) that the institution has, within the two years 

preceding commencement of the action, made a statement 

communicating an intent to follow a racially discriminatory 

policy against student applicants or students; or 

(3) that the institution has engaged in a pattern of 

conduct intended to implement a racially discriminatory 

policy, and that some act in furtherance of this pattern of 

conduct was committed within two years preceding 

commencement of the action. 

"(e) Reinstatement of Credits. 

(1) If a district court enters a declaratory judgment 

against an educational institution under this section, the 

district court shall retain jurisdiction of the case. After 
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one (1) year has elapsed from the date of judgment, and at 

any time thereafter, the educational institution may file 

with the district court a motion to reinstate credits. Such 

motion shall contain affidavits --

(A) describing with specificity the ways in which the 

educational institution has changed its previous racially 

discriminatory policy; 

(B) describing with specificity the ways in which the 

educational institution has taken reasonable steps to 

communicate its policy of non-discrimination to students, to 

faculty, and school administrators, and to the public in the . 
area it serves; 

(C) averring that the educational institution has not 

discriminated against an applicant or student pursuant to a 

racially discriminatory policy during the preceding year; 

and 

(D) averring that the educational institution has 

complied with the requirements of section 44 H(e) (1) (iv). 

(2) When an educational institution has filed a motion 

complying with paragraph (1), the court shall enter an order 

modifying the prior judgment against the institution and 

reinstating credits for tuition payments to the educational 

institution, unless the Attorney General establishes that 

(A) the institution has not in fact stopped following 

its previous discriminatory policy; 

(B) the institution has discriminated against an 
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applicant or student pursuant to a racially discriminatory 

policy within the preceding year; 

(C) the institution has made statements communicating 

an intent to follow a racially discriminatory policy within 

the preceding year; or 

(D) the institution has not, in fact, complied with the 

publications requirements of sub-paragraphs (B) and (D) of 

paragraph (1). 

"(f) Attorneys Fees. -- If an educational institution 

prevails in an action under this section, the court shall award 

the institution costs and attorney's fees in such action. 

"(g) Definitions. -- When used in this section, the terms 

'educational institution' and 'racially discriminatory policy' 

shall have the same meaning as assigned to such terms in section 

44H." 

"{h) Statute of Limitations. -- If, for any reason, a 

judgment of the district court against an educational institution 

is stayed and is subsequently affirmed on appeal, credits allowed 

for tuition payments to such institution for taxable years dating 

back to the year in which the district court judgment was entered 

shall be disallowed. 

"(1) The period for assessing a deficiency 

attributable to such disallowance of a credit shall not 

expire before the expiration of 3 years from the date of the 

appellate decision affirming the district court judgment. 

Any such deficiency may be assessed before the expiration of 
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such 3-year period notwithstanding the provisions of any 

other law or rule of law which would otherwise prevent such 

assessment. 

"(2) If a district court judgment against an 

educational institution is reversed on appeal, taxpayers for 

whom credits have been precluded by such judgment shall be 

entitled to file amended returns for tax years dating back to 

and including the year in which the district court judgment 

was entered. 
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