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To amend the Internal Revenue Cade of

Mr.

1954 to provide a Federal income tax

credit for tuition.

IN THE SENATE OF THE UNITED STATES
Fenrvary 24 (egislative day, FEBRUARY 16), 1981
Packwoop (for himself, Mr. Moyxiian, Mr. RoTH, Mr. GOLDWATER, Mr.
Axprews, Mr. TOWER, Mr. TuurMOND, Mr. DURENHERGER, Mr.

Senmirr, Mr. Heinz, Mr. HatcH, Mr. Jersen, Mr. D’AvaTo, and Mrs.
Hawkixs) introduced the following bill; which was read twice and referred

- 1o the Committee on Finance

A IBIILE

To amend the Internal Revenue Code of 1954 to provide a

Federal income tax credit for tuition.

Be il enacted by the Senale and House of Representa-

1

2 lives of the United States of America in Congress u&semblcd,
S SECTION 1. SHORT TITLE; DECLARATION OF POLICY.

4 | ~ (2) SHORT Ti7LE.—This Act may be cited as the
5 “Tuition Tax Relief Act of 1981”". |

6 (h) DecLarAaTION OF Poricy.—The Congress hereby
7 declares it to be the policy of the United States to foster
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cducational opportunity, diversity, and choice for all Ameri-

cans. Federal legislation—

(1) should recognize —

rimary nurture,
(A) the pight of parcnts {o direct thejeduca-

tjon and upbringing of their children, and

(B) the heavy financial burden now borne by
ihdividuals and families who must pay {uition to
obtain the cducation that best serves their needs
and aspirations—whether at {he primary, second-

ary, or postsecondary level, and

(2) should provide some relief (as set forth in the .

amendments made by this Act).
The Congress finds that without such rclicf {he personal lib-

erty, diversity, and pluralism  that constitute mporfant

strengths of edutatlon in America will be diminished. The
relief

Congress finds that this 443ldififidd can appropriately be pro-

gh the income tax structure with a minimum of

complexity and gov .ernmental interference in the lives of indi-

viduals and families. /\YYIMAM/QU!MFMS'f(/'(/Q‘JlUC‘/S/W,“I/‘M
Sy preiid ,Oo‘u’rlﬁs!Nwm}cﬂé/Vefp¢xls4b1/3/£bf/¢/0ﬂ¢vm)’wg Ah¢
wrswwmlﬁy/vf/pwvswvs/ Y Jary / g 5011gress finds that

the provision of such relief to individuals or families in this

manner is in accord with all provisions of the Constitution.

The primary purpose of this Act is to enhance equality of

S. 550—1s
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cducational opportunity for all Americans at the schools and

colleges of their choice.
SEC. 2. CREDIT FOR EDUCATIONAL EXPENSES.

(a) IN GENERAL.—Subpart A of part 1V of subchapter

A of chapter 1

ing 1o credits allowable) is amended by mserting hefore sec-

{ion 45 the following new section:

“SEC. 44F. EDUCATIONAL EXPENSES.

-

“(a) GENERAL RuLE.-—In the case of an mdividual,

there shall be allowed as a credit against the tax imposed by

{his subtitle for the taxable ycar an amount equal to 50 per-

cont of the educational expenses paid by him during the tax-
able year to one or more cducational institutions for himself,

his spouse, or any of his dependents (as defined in section

152).
“(b) LiIM1TATIONS.—
“(1) MAXIMUM DOLLAR AMOUNT. —The amount

of educational expenses faken into account under sub-

section (a) for any laxable year with respect to any

individual may not exceed—
“(A) $500, in the case of educational ex-

penses allocable to education furnished after July

31, 1982, and before August 1, 1983, and

S 5500

of the Internal Revenue Code of 1954 (rclat-
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“(B) $1,000, in the case of cducaﬁona]‘cx-

able to education furnished after July

31, 1983.

The $1,000 limitation contained in subparagraph (B)

for any {axable year shall be rcduced by the
educational expenses described in

which are 1

S. 550—Is

amount of
subparagraph (A)
aken into account for that taxable year.

“(2) CERTAIN PAYMENTS EXCLUDED.—

‘““(A) SECONDARY  AND ELEMENTARY

SCHOOL ExpPENSES.— Educational expenses  at-

{ributable to cducafion at a secondary school (in-

cluding a vocational sccondary echool) or elemen-

tary school shall not be {aken into account under

cubsection (a) to the extent that they are attribut-

able to education at an elementary or secondary

efined in section 198(a)(7) of the Ele-
ct of 1965,

school (as d
mentary and Secondary Education A
as in effect on January 1, ]981)-of a State educa-
tional agency (as defined in section 1001(k) of
such Act as so in effect) that is pfi\'at.e])' operated
except for expenses attributable to education at a
school orvinst.itution Jescribed in subparagraph (©)
of subsection (c)(5).

“(B) PART-TIME AND GRADUATE STU-

DENTS.—

S S

h o et mm— e -
'
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“(1) fN GENERAL.-—Educational  ex-

. penses allocable o cducation furnished before

August 1, 1934, with respect to any individ-

val who is not a full-time student or who is a

graduate student chall not be taken into ac-
count under subsection (a).

“Gi) Less THAN MHALF-TIME STU-
pENTS.—Educational expenses allocable to
education furnished after July 31, 1984,
with respect to any individual who 1s not at
least a half-time student shall not be taken
into account under subsection (a).

“(C) CERTAIN PAYMENTS ]NQLUDED.—-For
purposes of subparagraph (B)(i), amounts paid

before August 1, 1984, for educational expcnses

sllocable to education which is furnished on or

after such date shall be treated as having been

paid on such date.
“(D) FuLL-TIME sTUDENT.—For purposes

of this paragraph, the term “fyll-time student’

means any individual who, during any 4 calendar

months during the calendar year in which the tax-

able year of the taxpayer begins, is a full-time

student at an educational institution.

—
'
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“(B) HavLr-vimE sTUDENT.—-For purposes

. of this paragraph, the term ‘half-time student’

means any individual who, during any 4 calendar
months during the calendar year in which the tax-
able year of the taxpayer begins, ié a half-time
student (determined in accordance with regula-
tions prescribed by the Secretary which are not
inconsistent with regulations prescribed by the
Sccretary - of  Education under seclion
411(a)(2)(A)a1) of the Higher Educaiion Act of
1965 for p‘urposes of part A of title IV of that
Act as such Act was in effect on January 1,
1981) at an educational institution.

‘“(F) GRADUATE STUDENT DEFINED.—A
graduate student is a student with a baccalaurcate

degree awarded by an institution of higher

educatlion.

“(c) DEFINITIONS.—For purposes of this section—

“(1) EpucaTioNAL EXPENSES.—The term ‘cdu-

cational expenses’ means tuition and fees required for

the enrollment or atiendance of a student at an educa-

tional institution, including required fees for courses.

Such term does not include any amount paid, directly

or indirectly for—

S. 550—1s
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7
“(A) books, supplics, and cquipment  for

courses of instruction at an cducational institution,

“(B) meals, lodging, {ransporiation, or simi-
lar personal, living, or family expenses, or
“/(C) education below the first-grade level, or

atfendance at a kindergarten or nursery.
In the event an amount paid for tuition and fees in-
cludes an amount for any item described in subpara-
graph (A), (B), or (C) which 1s not scparalely slated,
the taxpayer shall document the pbrlion of such
amount which is attribullablle to educational expenses.

“(2) EDUCATIONAL INSTITUTION.—The tenn
‘educational insti‘tu.tion’ means—
“(A) an institution of higher education;
“(B) a vocational school;
. “(C) a secondary school; or
“(D) an elementary school.
“(3) INSTITUTION OF HIGHER gpucaTioN.—The

“hstitution of higher education’ means an institu-

n 1201(a) or 481(a) of the

terim
tion deseribed in sectio

Higher Education Act of 1965 (as in effect on January

1, 1981).
“(4) VOCATIONAL scuooL.—The term ‘voca-

tional school’ means an area vocational education

school (as defined in section 195(2) of the Vocational

S. 550—Is
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Rducation Act of 1963, as in cffect on Janvary 1,

1981) which is located in any State.

S. 550—ls

“(5) ELEMENTARY AXND SECONDARY SCHOOLS.—

‘“(A) ELEMENTARY sciiooL.—The tferm
‘clementary school’ means a privately operated,
not-for-profit, day or residential school which pro-

vides clementary education and which mcets the

requircments of subparagraph (D).

“(B) SECONDARY sciooL.—The term ‘sec-
ondary school’ means a privately operated, not-
for-profit, day or residential school which provides

secondary cducation that does not exceed grade

12, and which meets the requirements of subpara-

graph (D).
“(C) HANDJCAPPED FACILITIES 1INCLUD-

5D.—The terms ‘clementary school’ and ‘second-

-ary school’ include facilities (whether or not pri-

vately operated) which offer education for individ-
uals who are physically or mentally handicapped

as a substitute for regular public elementary or

secondary education.

“(D) REQUIREMENTS.—AN - elementary

school or secondary school meets the require-.

ments of this subparagraph if such school—
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“1) is exempt from taxation under sec-

. tion 501(a) as an organization described in

section 501(c)(3), and jd}y 3,84 1682

following

(0. has mnot,
_Gl) dogy nor e PRI Irgn 24

excluded any person from admission to

+hisact,
Wlidibh 1d duth {Mddl oY DAREDATIGH g

such school, or participation 1n any school pro-

SidH £MBAY bk dddAI bf Falck] dNeét, df hé-

activity or benefit, solely on account of

gram, :
JhbhAY ¢7 ¢ftivie/ ol gin.

race, color, or national or ethnic origin.
“(6) MARITAL sTaTUS.—The determination of

narital status shall be made under section 143.

“(d) SpECIAL RULES.—

“(1) ADJUSTMENT FOR CERTAIN SCHOLARSHIFS

AND VETERANS BENEFITS.—
“(A) REeDUCTION OF E);PENSES.——The

amounts otherwise taken into éccount under sub-
section (a) as educational expenses of any individ-

ual for any taxable year shall be reduced (before

the application of subsection (b)) by any amounts
attributable to the paylhent of educational ex-

penses which were received with respect to such

individual for the taxable year as—

“() a scholarship or fellowship grant
(within the meaning of section 117(a)(1))

" which under section 117' is not includible in

gross income,

S. 550—0s
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“(1) an cducational assistance allowance
under chapter 32, 34, or 35 of ftitle 38,

United States Code, or
“(i1) a payment (other than a gift, be-

quest, devise, or snheritance  within - the

meaning of section 102(a)) which is for edu-
cational expenses, or attributable to atlend-

ance at an educational institution, and which

is exempt from income taxation by any law

~ of the United States.

“(B) REDUCTION FOR OTHER AMOUNTS.—

Under regulations prescribed by

the amounts otherwise taken into account under

subscetion (a) as educational expenses of an ndi-

vidual for any taxable j'ea.r shall be reduced by

any amount attributable to the payment of educa-

tional expenses which is received with respect to

any individual for the taxéb]e year and is not de-
scribed in subparagraph (A), and which—
“(i) is equal to the élhdunt of the inter-

ed by

est subsidy on any loan proceeds receiv
such individual during such taxable year, or

“(3i) constitutes any other form of finan-

cial assistance Lo such individual.

the Secretary,

4 e,

P Y SIS




W O =3 & ™ W N

MO N NN
[\ T S S VA S :
SR B M NS DB oA ® B oo O

11

The provisions of this subparagraph shall apply

_with respect to amounts received after the date on

which the final regulations are issued.

“(C) AMOUNTS NOT SEPARATELY

STATED. __If an amount received by an individual

which is described in cubpamgraph (A) or (B) is

not specifically limited to the payment of educa-

tional expenses, the port)

is altributable to pa_yment of educational expenses

......

by the Secretary.

“(2) TAXPAYER WO IS A DEPENDENT OF AN-
orHER TAXPAYER.—No credit sha]l_ be allowed to a
taxpayer under subscction (a) for amounts paid during

{he taxable year for educational expenses of the tax-

payer if such taxpayer is a dependent of any
person for a taxable year beginning with or within the

taxable year of the taxpayer.

“(3) Spouse.—No credit shall be allowed under

subsection (a) for amounts paid during the taxable year

for educational expenses for the spouse of the taxpayer

unless—

“(A) the taxpayer is entitled to an exemption

for his spouse under section 151(b) for the taxable

year, or

S. 550—is

son of such amount whita "

bther ’
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“(B) the taxpayer files a joint return with his

. spouse under section 6013 for the taxable year.

“(¢) DISALLOWANCE OF CreDITED EXPENSES AS

CrepIT OR DEDUCTION.—No deduction or credit shall be
allowed under any other section of this chapter for any cdu-
cational expense to the extent that such expense is taken into

account (after the .app]ication of subsection (b)) in determining

the amount of the credit allowed under subsection (a). 'The

preceding sentence shall -not apply to the cducational ex-

penses of any taxpayer who, under regulations prescribed by

{he Secretary, elects not to apply the provisio--s of this sec-

{jon with respect to such expenses for the faxable ycar.”.

re insert subsection Sf&— See Exhibit "A", attached.
13 1 Ci-irsection (b) of
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REDIT TO BE REFUNDABLE.—v%

/(X

cection 6401 of such Code (relating to amounts treated as

overpayments) is amended—
(A) by striking out “and 43 (relaiing lo earned

income credit)’” and inserting in lieu thereof ““43 (relat-

ing to carned income credit), and 44F (relating to tu-

ition tax credit)”’, and

(B) by striking out 39, and 43" and inserting 1n
licu thereof ““39, 43, and 44F".
(2) Paragraph (2) of section 55(b) of such Code (defining

regular tax) is amended by striking out “and 43" and insert-

ing in lieu thereof *, 43, and 44F".

S. 550—is
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(3) Subscction (¢) of cection 56 of such Code (defining
“and 43"

regular fax deduction) is amended by striking out
and inserting in licu thereof 43, and 44F".

JCY FURIVIYTON 195 1 BN YRR 197 1 BOASS 1498/
RELORDAIA 179 1AV 7603 of s Qg (kY ¥ 1ifd #nd
ALY bf LRI AE QYA ALY I Did 1igrtf
oA hp foNg ¥ TRy PO IFPFIFITY

‘UAY I ERIANINANON 19F ] Raaug / AR [RELORDS! [0
TorREBEON VDL BOI9P1$ 11 NGbIng P EES U1 AR
(Y Atfing/ 1o Jckdit /[bf/NlJO‘M WNAY RIS ] e fotel KOR
sty ol g 191NV ARNEAE 10/ ¢ iyl G hod¥y bF
Al iy, /o] 1Ie ALTFRTCK] Joh [Ty ELUGA WA A i ded]
hp¢AFod, fok /o] OleA/ 67 17 £dnidtio/ WIUVE Ly v

JbhF e bf [Ast 8B ANDR [T ML h ey (o] e/ LXDDDTATAY BF
AYé Ibbke fof kL ity &7 +Vigibhg hb{idT11ds 61 Sl Ekh/ d
Loy oy Agsakiatiohy oY Aithedl'.]
(&) {3y SEparABILITY.—If any provision of section 44F of
the Internal Revenue Code of 1954 (or any other provision of
such Code relating to such section), or the application thereof
{o any person or circumstances, is held invalid, the remainder
of the provisions of such section and the application of such
provisions to other persons or circumstances, shall ‘ot be
affected.

(d) fe) DiSREGARD OF REFUND.—Any refund of Federal

sncome laxes made to any individual, and any reduction in

S. 550—is
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the income 1ax liability of any individual, by reason of scction
44F of the Internal Revenue Code of 1954 (relating to credit
for cducational expenses) shall not he taken into account as
income or receipts for purposes of determining the ehgibility
of such individual or any other individual for benefits or as-
sistance, or the amount or exient of benefits or assistance,
under any Federal program of cducational assistance or
under any State or local program of educational assistance
financed in whole or in part with Federal funds.

(e) )/ Tax Crepir Nor To Be CONSIDERED AS
FE.DERAL ASSISTANCE TO INSTI'J‘UT]ON.——AIZ%/ cducational

mstitution which enrolls a student for whom a fax credit is

claimed under the amendments made by this Act <hall At he

considered to be a recipient of Federal assistance undes iius
Act.

(£) #9) CONFORMING AMENDMENT.—The tablc of sections
for subpart A of part IV of subchapter A of chapter 1 of such
Code is amended by inserting iminediately before the item
relating to section 45 the following:

“Sec. 44F. Educational expenses.”.

SEC. 3. EFFECTIVE DATE.

The amendments made by section 2 of this Act shall
apply to taxable ycars ending after July 31, 1982, for

amounts paid after such date for educational expenses in-

curred after such date.

0)

5. 550—is
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(c) It is the purpose of this Act to assure that all handicap,
children have available to them, within the time periods specim
in section 612(2XB), a free appropriate public education which em.
phasizes special education and related services designed to meet
their unique needs, to assure that the rights of handicapped chil.
dren and their parents or guardians are protected, to assist Stateg
and localities to provide for the education of all handicapped chil.
dren, and to assess and assure the effectiveness of efforts to edu.
cate handicapped children.

(20 U.S.C. 1401) Enacted November 29, 1975 P.L. 94-142, sec. 3, 89 Stat. T74, 775.
DEFINITIONS

Sec. 602. As used in this title—

(1) The term “handicapped children” means mentally retarded,
hard of hearing, deaf, speech impaired, visually handicapped, seri-
ously emotionally disturbed, orthopedically impaired, or other
health impaired children/or children with specific learning disabil-
ities who by reason thereof require special education and related
serviceg.

(2) The term “Commissioner” means the Commissioner of Educa-
tion. .

(8) The term “Advisory Committee” means the National Adviso-
ry Committee on Handicapped Children.,

(4) The term “construction”, except where otherwise specified,
means (A) erection of new or expansion of existing structures, and
the acquisition and installation of equipment therefor; or (B) acqui-
sition of existing structures not owned by any agency or institution
making application for assistance under this title; or (C) remodel-
ing or alteration (including the acquisition, installation, moderniza-
tion, or replacement of equipment) of existing structures; or (D) ac-
quisition of land in connection with the activities in clauses (A), (B),
and (C); or (E) a combination of any two or more of the foregoing.

(5) The term ‘“equipment” includes machinery, utilities, and
built-in equipment and any necessary enclosures or structures to
house them, and includes all other items necessary for the func-
tioning of a particular facility as a facility for the provision of edu-
cational services, including items such as instructional equipment
and necessary furniture, printed, published, and audio-visual in-
structional materials, telecommunications, sensory, and other tech-
nological aids and devices, and books, periodicals, documents, and
other related materials.

(6) The term ‘“‘State” means each of the several States, the Dis-

trict of Columbia, the Commonwealth of Puerto Rico, Guam,

American Samoa, the Virgin Islands and the Trust Territory of the
Pacific Islands.

(7) The term ‘“‘State educational agency” means the State board
of education or other agency or officer primarily responsible for the
State supervision of public elementary and secondary schools, or, if
there is no such officer or agency, an officer or agency designated
by the Governor or by State law.

(8) The term “local educational agency’’ means a public board of
education or other public authority legally constituted within a
State for either administrative control or direction of, or to per-
form a service function for public elementary or secondary schools

in a city, ¢
vision of a
as are reg
public ele
any other
trol and d
(9) The
school wh
State law.
(10) Th
school w
State law
beyond gr
(11) Th
tional insf
(A)
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OFFICE OF THE SECRETARY OF THE TREASURY
WASHINGTON, D.C. 20220

AT G N
A N R DL

MEMORANDUM TO: Shannon Fairbanks

. . . 7 L
Senior Policy Advisor S 77?;
/ e .
FROM: William S. McKee i Lol C
Tax Legislative Counsel S p //’(,é;/"
SUBJECT: Educational Opportunity and Eéhity

Act of 1982

Enclosed is a preliminary revised draft of the
"Educational Opportunity and Equity Act of 1982," which
incorporates the substantive points we discussed on April 12.
We have also attempted to eliminate internal inconsistencies,
and to strengthen the Administration's position on the
secular purpose of the credit.

The major changes contained in this draft are as
follows:

1. The secular purpose of the Act is strengthened by
noting the intellectual functions of education.

2. The credit is limited to expenses incurred on behalf
of children (including adopted children),
stepchildren, grandchildren, nieces and nephews, and
other dependents under the age of 20. This limit is
consistent with the bill's findings and the
exclusion of post-secondary tuition expenses.

3. Modifications have been made to prevent windfall
benefits to fiscal year taxpayers and to married
individuals filing separately.

4. The adjusted gross income phase-out has been added.

5. The rules for adjustment of the credit in the case
of scholarships and other financial assistance have
been clarified. The rules now prevent "double
dipping" without penalizing the families of
scholarship recipients.

6. The racial discrimination test parallels the Bob
Jones legislation.

7. Tuition expenses for part-time students and for
kindergartners and nursery schools are excluded.

v
/

%
/
v
/
/
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8. The Federal financial assistance rule has been
clarified so that receipt of the credit by a student
at an eligible educational institution will not, in
and of itself, cause the school to be considered a
recipient of Federal financial assistance under any
Federal statute.

I would like to stress that this draft is still
preliminary. It is imperative that the draft not be
circulated beyond your office until we have had the
opportunity to review it further.

cc: w/attachments
Chapoton
Glickman
Ballentine
Steuerle
Oppenheimer

v



OUT>

A bill to amend the Internal Revenue Code of 1954 to provide
a Federal income tax cCcredit for tuition.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled.

SEC. 1. SHORT TITLE.

This Act may be cited as the "Educational Opportunity and
Equity Act of 1982".

SEC. 2. CONGRESSIONAL FINDINGS.

The Congress finds that it is the policy of the United States
to foster educational opportunity, diversity, and choice for all
Americans. Therefore, Federal legislation should recognize that:

(A) pluralism is one of the great strengths of American
society, that diversity in education is an important contributor
to that pluralism, and that nonpublic schools play an
indispensable role in making that diversity possible;

(B) the existence and availability of alternatives to public
education tends to strengthen public education through
competition and improves the educational opportunities of all
Americans;

(C) Americans should have equal opportunities to choose
between the education offered by public schools and that
available in private educational systems and should not be
compelled because of economic circumstances to accept education
provided by government created and government operated school
systems, and that to force such a selection is an unfair and
unjust discrimination against persons of lesser means;

(D) increasing numbers of American families are unable to



afford nonpublic school tuition in addition to the state and
local taxes that go to support public schools, and that tax
relief for nonpublic school tuition expenses is necessary if
American families are to continue to have a meaningful choice
between public and private education at the primary and secondary
level;

(E) tax relief in the form of tuition tax credits is the

choice in education to a wide range of

mem%eveij? that tax relief in the form of

S creates the least possible danger of

fairest way
individual
tuition tax c
interference in the lives of individuals and families consistent
with achieving these ends, and that tax relief in the form of
tuition tax credits achieves these ends with a minimum of
complexity so that those for whom the tax relief is intended will
be able to understand and take advantage of it;

(F) the tax revenue loss occasioned by a tuition tax credit
for a child would be far exceeded by the cost to state and local
taxpayers of educating the child at a public school.

Therefore, the primary purpose of this Act is to enhance
equality of educational opportunity, diversity, and choice for
&2%* Americans. The Congress finds that this Act will expand
opportunities for personal liberty, diversity, and pluralism that
constitute important strengths of education in America.

SEC. 3. CREDIT FOR TUITION EXPENSES.

Subpart A of part IV of subchapter A of chapter 1 of the

Internal Revenue Code of 1954 (relating to credits allowable) is

amended by inserting before section 45 the following new section:

-2



"SEC. 44H. CREDIT FOR TUITION EXPENSES.
"(a) General Rule. -- In the case of an individual, there
shall be allowed as a credit against the tax imposed by this

subtitle for the taxable year an amount equal to 50 percent of

the tuition expenses paid by the taxpayer during the taxable year
to one or more educational institutions for any of his dependents
(as defined in section 152(a) (1), (2), (3), (), or (9)) who has
not attained the age of 20 at the close of the taxable year in
which the tuition expenses are paid and with respect to whom the
taxpayer is entitled to a deduction for the taxable year under
section 151.
"(b) Limitations. --

"(1) Maximum Dollar Amount Per Individual. -- The
amount of the credit allowable to a taxpayer under
subsection (a) with respect to tuition expenses paid on
behalf of each dependent shall not exceed --

"(A) $100 in the case of tuition expenses paid
during the taxpayer's first taxable year beginning on
or after January 1, 1983;

"(B) $300 in the case of tuition expenses paid
during the taxpayer's first taxable year beginning on
or after January 1, 1984; and

"(C) $500 in the case of tuition expenses paid
for each taxable year of the taxpayer beginning on or
after January 1, 1985.

"(2) Phase-out of Credit Above Certain Adjusted Gross

Income Amounts. -- The maximum amount specified in paragraph

-3~



(1) shall be reduced by the following percent of the amount

by which the adjusted gross income of the taxpayer for the

taxable year exceeds $50,000 ($25,000 in the case of a

married individual filing a separate return) --

"(A) 0.4 percent for the first taxable year of
the taxpayer beginning on or after January 1, 1983;

"(B) 1.2 percent for the first taxable year of
the taxpayer beginning on or after January 1, 1984; and

"(C) 2.0 percent for each taxable year of the

taxpayer beginning on or after January 1, 1985.

"(c) Special Rules. --
"(1) Adjustment for Scholarships and Financial
Assistance. -- Tuition expenses paid by the taxpayer shall

be reduced by any amounts which were paid to the taxpayer or

his dependent as --

"(A) a scholarship or fellowship grant (within
the meaning of section 117(a) (1)) which is not
includible in gross income under section 117;

"(B) an educational assistance allowance under
chapter 32, 34, or 35 of title 38, United States Code;
or

"(C) other financial assistance which is for
educational expenses, or attributable to attendance at
an educational institution, and that is exempt from
income taxation by any law of the United States (other

than a gift, bequest, devise, or inheritance within the

meaning of section 102(a)).

-4-



"(2) Disallowance of Credited Expenses as Deduction. —-
No deduction or credit shall be allowed under any other
section of this chapter for any tuition expense to the
extent that such expense is taken into account in
determining the amount of the credit allowed under
subsection (a) unless the taxpayer elects, in accordance
with regulations prescribed by the Secretary, not to apply
the provisions of this section to such tuition expenses for
the taxable year.

"(d) Tax Credit Not Allowed for Amounts Paid to Racially
Discriminatory Institutions. --

"(1) Required Annual Statements. -- No credit shall
be allowed under subsection (a) for amounts paid to an
educational institution during a calendar year unless, at
the end of such calendar year, the educational institution
files with the Secretary (in such manner as the Secretary
shall by regulation prescribe) a statement that such
institution has not followed a racially discriminatory
policy during such calendar year.

"(2) Declaratory Judgment Proceedings. -- If an
educational institution is declared to have followed a
racially discriminatory policy in an action brought pursuant
to section 7408, then no credit shall be allowed under
subsection (a) for amounts paid to such educational
institution --

"(A) in the calendar year during which the

Attorney General commenced the action pursuant to



section 7408, and

"(B) 1in the two calendar years immediately
succeeding the year specified in subparagraph (A).
"(3) Definition. -~ For purposes of this subsection

, an educational institution follows a 'racially
discriminatory policy' if it refuses, on account of racei;—'
(A) to admit applicants as students;
(B) to admit students to the rights,
privileges, programs, and activities genérally made
available to students by the educational institution;
or
(C) to allow students to participate in its
scholarship, loan, athletic, or other programs.
A racially discriminatory policy does not include failure to
pursue or achieve any racial quota, proportion, or
representation in the student body. The term ‘'race' shall
include color or national origin.

"(4) Time of Disallowance. -- No credit shall be -

adainst e Qucahoral  \ -

disallowed under paragraph (2) until :i2;%GEEEti%KTE‘EEE‘~iﬁf!Ef3:>
action brought under section 7408 has become final. A

judgment becomes final within the meaning of this paragraph

when g all /parh'd h the amé" AMQ’ exhausted afl
appellate refic:

ourt



L‘\; of appfals ang/ the peri within which the ucatiopal
é § institution/may seek Yeview of tjfat decisyon has
\ :\)K expired.
\8, §\§ ‘§“ "(5) Stﬁ?—/(:f Limitations. -- If a credit is
: §\%§ disallowed under paragraph (2), the period for assessing a
g ~\‘S S; deficiency attributable to the disallowance of such credit
E‘g shall not expire before the expiration 0&3 years from the
\x § &3 date the judgment becomes final within the meaning of
s\i% ;S\; "(6) Enforcement Responsibility. -- Exclusive
7

ﬂ
(}:7

(@) Q . . s s > N
S \S \\% authority to enforce the prohibition against following a
.S\ L racially discriminatory policy under this subsection, or to
\t -\ (Vo \*‘

\t’ S\kg v S undertake activities connected with enforcing this

v~ v
\g o E\é% subsection, is vested in the Attorney General. Under this
(o) “»
<
5\ § i& subsection, the Secretary has authority solely to receive
yx v

)\\E .S E{ the statements referred to in paragraph (1); to disallow

% \& é\ié credits for amounts paid to an educational institution which

has failed to file such a statement as provided in
pa?}agraph (1); and to disallow credits for amounts paid to

S’
an educational institution against which a final judgment

Sechcn
has been entered in an action under Y7408 as provided in

paragraphs (2) and (4).

"(e) Definitions. -- For purposes of this section --
A CZh) & In General - —
"(1) Educational Institution. --YThe term
A

'educational institution' means an elementary or secondary
78 ()

school which isAan educational organization described in

section 170(b) (1) (A) (ii)'éj

-7-



b e

a privately
N

' . .
R 4
operated, not-for-profit, day or residential schoo{jand

Bich 4 L iodwith a1l i epb] . - ens

Aeé—%ox exempti® from taxation under section 501(a) as an
mdudin'g churey "OFWQJ, schools 1o wWh'.ct 5'“65‘0/';0‘15 (a)a,d(‘) %
organization described in section 501 (c) (3) A s¢choy S0y
) ‘/’F//' do hof’

(//;ay "(2) Tuition Expenses. -~ The term 'tuition expenses'

means tuition and fees paid for the full-time enrollment or

/ /‘15797"!‘-756’-1 “ JO(;
cud i 07( qdakz/e./),

attendance of a student at an educational institution,

including required fees for courses, and does not include

any amount paid for

"(A) books, supplies, and equipment for courses

of instruction at the educational institution;

4 scheo/ k,.,f'L, a Curp,

y "
CB) EycéphO’n . - - 7}1( 1{*_’-;(' 16/((,&4,"'72’!44.

1; "(B) meals, lodging, transportation, or
v
't personal living expenses; or
v
‘3 S "(C) education below the first-grade level,
—_ "
,2.5 such as attendance at a kindergarten, nursery school,
- ;3 [y )
‘535 or similar institution."” redeﬁﬁj"“j7tj
> SEC. 4 DECLARATORY JUDGMENT PROCEEDING Seohoh 7‘/07 “s
o ) secfron 76/07 aqjé/

Subchapter A of chapter 76 of the Internal Revenpe Code of

it

1954 (relating to judicial proceedings) is amended bylinserting

after section 7407 the following new section:

"SEC. 7408. DECLARATORY JUDGMENT RELATING TO RACIALLY

DISCRIMINATORY POLICIES OF SCHOOLS.

"(a) In General. -- Upon petition by a person who has been

discriminated against under a racially discriminatory policy as—

defined—in-sectien—44H{3I 13y, the Attorney General is

authorized, upon finding good cause, to bring an action against



an educational institution 4as—defined—in-seetion—44Hte){31)) in

the United States district court in the district in which the
educational institution is located, seeking a declaratory
judgment that the educational institution has followed a racially
discriminatory policy and has, pursuant to such policy,
discriminated against the person filing the petition.

"(b) Time for Filing Petition. -- The petition shall be
filed with the Attorney General within 180 days after the date on
which the act of racial discrimination is alleged to have been
committed against the person filing the petition.

"(c) Notification and Opportunity to Comment. -- Upon
receipt of the petition, the Attorney General shall promptly
notify the educational institution in writing of such petition
and the allegations contained therein. Before any action may be
filed, the Attorney General shall give the institution a fair
opportunity to comment on all allegations made against it and to
show that the racially discriminatory policy alleged in the
petition does not exist or has been abandoned.

"(d) Time for Bringing Action. -- An action may be filed by
the Attorney General no later than 1 year after receiving the
petltclsocnc. back)

SEC. 5. TECHNICAL AND CONFORMING AMENDMENT.

(a) The table of sections for subpart A of Part IV of
subchapter A of chapter 1 of such Code is amended by inserting
immediately before the item relating to section 45 the following:
"SEC. 44H. Tuition expenses."

(b) Section 6504 of the Internal Revenue Code of 1954



(relating to cross references with respect to periods of
limitation) is amended by adding a new paragraph (12) at the end
thereof:

"(12) Disallowance of tuition tax credits because of a
declaratory judgment that a school follows a racially
discriminatory policy, see section 44H(d) (5)."

(c) The table of sections for subchapter A of chapter 76 of
the Internal Revenue Code of 1954 (relating to civil actions by
the United States) is amended by striking out the item relating
to section 7408 and inserting in lieu thereof:

"Sec. 7408. Declaratory judgment relating to racially

discriminatory policies of schools.

"Sec. 7409. Cross references." |
SEC. 6. TAX CREDITS ARE NOT FEDERAL FI_NANCIAL ASSISTANCE.

Tax credits claimed under this section shall not constitute
Federal financial assistance to educational institutions or to
the recipients of such credits.

SEC. 7. EFFECTIVE DATE.

The amendments made by section 3 of this Act shall apply to

taxable years beginning after December 31, 1982, for tuition

expenses paid after that date.

-10-



GOVERNANCE OF PRIVATE SCHOOLS

Attached is the summarv of data compiled frem an "unofficial”
survayv of the fl:ty state departments of education relative to -
the "gcvernance® of private {incliuding parochial) elementarv
and secondarv schools in eacnh of thair states. The guestion-

naire was drafted by the OiZics oI the Consultant fcr Nonpublic
Schools (Florida Department of Education), at the suggestion of -
and with the assistance of - members of the Florida Department

of Education - Florida Association of Academic Nonpublic Schools
Ad Hoc Committee.

The questionnaires - with apzropriate cover letters - were dis-
ributed to individuals identiZiad by the U.S. Office of Educa-
tion as serving as "private schcol liaisons" in each of their

states. In those states wharein such an individual was not
identified, the guesticnnairess wers directed to the state com-
missicner's oZfice. Becauss of the informality of the survey,
and because a nuwaber oI states ccllect little - 1f any - data
on privats schools, the survev is at best a "sketch" on the
tyvezes of regulations and governance structures vis-a-vis pri-
vace elenenta*v andé sescondary sciools in the other states.

As you will note upon raviewing this data, there is a very
brcad spectzum of "governance" procedurss throughout the coun-
try.

DISTR2IZUTION
A tctzl of forty-nine qJes_lonnalrns was sent to each of the
§tat§ departments of education (exclusive of Florida) listed
in tae USOE directory previouslv cited. All but three statses
responded to the initial questicnnaire and the follow-up re-
guest, with one state responding that thev had no jurisdicticn
over private elementarwv and secondary schools, and would thars-
fore be unable to answer any of the questions. (These three
statas later provided us data via telephone.)



SUMMARY OF FINDINGS

Under 50,001 - Jver
50,000 200,000 220,000
students students stucdents
State Accreditztion
16 19 2 Voluntary accreditation program
3 1 1 Mandatory accreditation program
3 3 S No state accreditation procram
State acoroval
9 A 1 Voluntarv aporoval program
10 1 2 Mandatory approval preccram
7 8 5 No state approval program
State Licensure
15 4 0 Voluntary licensing program
3 3 1 Mandatory licensing progran
8 11 7 . No state licensing pregram
Teacher Cexrtificaticn
11 11 4 Vcluntary teacher certificaticn
8 3 2 Mandatorv teacher certification
5 3 2 No teacher certification re-
guirements for private schcol
faculty
Privats Schecl Statewide Umkra2lla Organication
6 19 6 Have statewids umbrella organ
ization
1 3 2 Private school organizations
accredit member schools
0 1 0 State "officially" reccgnizes
private school accraditation
program
2 1 3 Advisory group or acé hoc commit-

tee re“resent*ng private school
organization and state deparc-
ment of education



OBSIZRVATIONS

Of the 50 states (including Florida) responding to the sur-
vey, onlv 5 administer mandatorv accreditation programs, and
28 administer voluntary accreditation programs. However,

3 of the states which require mandatory accreditation only
require the accreditation for non-church related schools.

A third state requires accreditation for high schools
(grades 9-12) only.

Thirtyv-two statas administer voluntarv and/or mandatory

"aporoval" procrams, with religiously affiliated scheels al-
lcwed +o se2k tha "voluntarv" approval status in Marvland
and Nevada. A similar exemption is ailowed to church-aZfil-
iated schools uncder Pennsyvlvania's licensure statutes. -
The ferms "acecroval", "licansure", and "recognition"” sesn

tCc be somewnat intserchangeapls among the resgondencts.

Only 13 states regquire private school faculty members to te
state certified. (However, two states added that the law
was "unenZcrceable".) Another 26 states provide privats
school facultyv with the oprortunity to seek state certifi-
cation. '

Privats school advecacy or "umbrella” organizations are
establishsd ‘cr ars currentlyv being established) in 22
states. A few other states have private schcol associations
which somezimes doulle as "umbrella" groups; however, thev
ars not "oificizl" spokssmen for the private sector. Only

6 of these organizztions accredit their member schools -
wilth the Connecticut CAPEI the sole orcanization "officially”
racognized by the state department ¢f education. ix orf the
states have created private school advisoryv committees which
wcrk closelyv with the departments of education.

A nunber of the stztes reported that they wers encountaring
difficulties in administering state accreditation or apgroval
programs in the newer church-relatad schools.

A review of the material provided us bv many of the states
indicated tha+ there did not seem to be a "gocd" definition
of privazs scncol.



v rvine v ntL
State _ State State: Stale Teacher | State Umbrella| Stale A(Jvusary Number of [frivale
STATE Accreditation] Approval Licensure | Cerlificahon | Associatin Group Privale Schools| Encollment
_Mabama | Vol ~No peag e et | Mand (cwfurced)]  No No — —
_ Alaska No Mand No Yol No No 5f 3,212
Arizona Vol Yol Vol, Yol Yes No 5o 59,313
Arkansus Yol No No No No No 133 TRYT
California No No No Yol (?;'Eﬁ Yes No 3,165 434,150
Colorado Yol No No Vol No No 160 40,000
Connecticut No Yol No Vol Yes (:551.1) No 367 4,202
Delaware No No No No No No g7 23,202
Florida No No No Yol Yes(tomid)  VYes 1,203 207,511
Georgia Vol No No No Yes No 366 so, 68L
Hawaii No Mand Mand Mand. Yes No 136 3,30
Tdaho Yol No No Man’&-(cwf:rml) No No (acer. sercols onk) (acer. sy anly)
IHinoss Vo! (rewgmbion) No No Yol Yes Yes Ly1s 353,152
_Tndtana | Vol Yol Vol Vol Yes No 296 90,055
_Towa No Yol No Mand Yes Yes FEYR 5%,192
Kansas Vol No No Vol No No 167 2g, 330
Kentucky Vol Vol Mand Vol No No 370 75,191
Loutsiana No Yol No Yol Ves No o3 1¥3,12)

/



,,/ GovERNANCE SThve AQSOCIATIOI\/S TOTAL TOTAL
/ State State State State Teacher | State Umbrelta] State Ac)vlsar; Number of [Privale Schoel
STATE Accreditation]| Approval Licensure | Certificahon Ansociatien Group Privale Schools| Encollment
" Maine Yol Mand Mand Mand Yes No — 12,000
Maryland No Mand (Ruinsch) No Vol Yes No 713 126, 172
Massachusetts No No No Vo| Yes No 67 IOS’,?;‘;_
_ Michugun Yol Mand No Mund Yes Yes 4927 204,040
Minnesoln No No No No No No 5os5 90,4919
Missts sippi Vol Vol Vol Vol No ‘No Catnd sebacley | 11,484
Missour No Na No No No No - — N L
Mon Fana Yol ("3, No No Yol Ves No (oceootubed) -
Nebraska \/0 | Mand Mand Mand um!;c"s(‘m.. [ Cund) No Lo - 37,5a2a
Nevadla No Vol (o)t o) i st | __No o 73 551
New Nampshre | No Mand No Vol No Ves m I8, 366
New Jerse No Vol No No Yes No 1,050 ¢ 210,000+ )
New Mexico Ne No No. No No No 68 —
_NewYork | Mand -~ No No Vol No No 2,015 58 3,87_;"_-
_;_'!(.” th Cavw'ir;a Vol N 0 No Vol Ves No 326 5¢, 033
North Dakoby | Vol Mand No Mand Yes(ioad]  No 72 10,305
Ohio No Mand No Mand No No g0 249,454
Oklahomaq Yol No No Vol No No — —




t 3

~ U OVERNANCE State AssociaTions TOTAL TOTAL
State ——-_ghﬁc State Siate Teacher |State UmbreliaState Adwsory Number of Privale Sche
STATE Accredita bion Approval Licensure | Cectificathon Awsociaben Group Prwale Schools] Encollmen
Oteqon Vol Vol Vol No Yes Yes 196 25,440
_ Peansylvania No N Mand ((%1g5eh) No Yes(aeeratity))  No 1,667 | you yus
~_Rho¢leI5|and Vol Mand No VO‘ Yes NO oG 29,015
% South Carolina No No No UPon Request yes No “29 S+, 847
South Dakota | oy P55 | No No o gacn | o No lo 12,585
Tennessee No Vol No No No No Lhll .
Texus Vol No Vol Vol No No 413 113,290
Urah Vol Vol Vol Vol No No — —
Vermont No Mand No No Yes No o 9,253
Vit giniu Yol No No Yol Yes No y 14 63,963
Washing fon Vol Mand No | Mand Gradl o etig) Ves(uoan)  No 362 54, 000 ¢
Wes! Vlrgin'lu Mand (cc‘;"f.if.\‘ ‘> Mand (31’},,2‘,‘:.‘{;) No Mand No No 22 ‘f,lliw_
Wisconsin No No No Vol Yes NO 430 /‘3,cf'”
Wyam;ns Vol (61'!'”/“""') No No No No Na qo i, 000
Tt X-m}a. Yece:ve d
alaelsl 4
/ o : ‘
1 1.
81 . Fo. ,\‘. A
1 P |
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AMERICAN BAR ASSOCIATION
REPORT TO THE HOUSE OF DELEGATES

SECTION OF INDIVIDUAL RICHTS AND RESPONSIBILITIES

RECOMMENDATION

BE IT RESOLVED, that the American Bar Association opposes
any legislation providing a tax credit, deduction, exemption,
reimbursement, grant or other financial benefit for tuition or
other educational expenses to parents of children attending non-
public (private or religious) educational institutions, including
elementary or secondary schpols or colleges.

REPORT

There are now pending in Congress several bills 1/ to amend
the Internal Revenue Code of 1954 to provide federal income ’
tuition tax credits. The purpose of this proposed legislation
is typically to provide to individual taxpayers as a federal
income tax credit, against the tax imposed for any calendar year,
"an. amount equal to 50 percent of the educational expenses paid
by him during the taxable year to one or more educational insti-
tutions," for any of his dependents. The legislation defines
educational expenses as meaning tuition and fees for enrollment
and courses, "Educational institution" is defined as an institu-
tion of higher education, a vocational school, and a not-for-
profit, privately operated, residential or cay elementary or
secondary school which does not exclude persons "on account of
race, color or national or ethnic origin." (Note the omission

1/ The most notable of which is the so-called Moynihan-Packwood
Bill, $.550, entitled the "Tuition Tax Relief Act of 198l1."

3/ N.Y. Times,

of "religion".) The maximum amount of the allowable tax
credit for any taxable year and individual is from $500 to
$1,000. 2/ .

President Reagan publicly announced his proposed federal
legislation providing tuition income tax credits to parents of
children attending private or parochial schools in an address
before the National Catholic Education Association on April 5,
1982.3/ Under the Reagan proposal, the size of the credit would .
depend on the amount of the family ipcome. For instance, a family
with an adjusted gross annual income of $50,000 or less would be
allowed a maximum tax credit of $500 a year for each child. A
bill embodying this proposed legislation has not yet been intro-
duced in Congress,

Tuition tax credit legislation previously enacted in several
States has been held unconstitutional by the United States Supreme
Court under the First Amendment, as applied to the States through
the Fourteenth Amendment. Now, for the first time, the legisla-
tion pending in Congress and proposed by the President would be
effective nationwide if enacted, in direct contravention of the

" First Amendment. 4/

2/ 1d.

3 April 16, 1982, pp. A-l, A-15; April 4, 1982,
P. 21; April 13, 1982, pp. A-l, D-28.

4/ While the constitutionality of this type of legislation

does not depend on the amounts of money involved, it is of passing
interest that it has been estimated by the Treasury Department
that the payments under the Moynihan-Packwood Bill would result

in a loss of Federal revenue of $2.7 billion in the first year,
$5.1 billion in the second year, $6.3 billion in the third year
and $6.8 billion in the fourth year, and that the Reagan plan
would cost the government $4.6 billion in tax revenues over the
next five years. See, New York Times, April 16, 1982; April 4, 198:
EEEEE. n.3 As a purely practical matter, it would seem that

such legislation is objectignable since the present Administration
is seeking to drastically reduce the Federal budget and in doing
80 is making extensive cuts in federal financing heretofore

:Yailable for public schools and other public educational institu-
ions,




The First Amendment provides:
After referring to this practice as one of the

"Congress shall make no law respecting the estab- vingenious plans for channeling state aid to secqarian schools,”
lishment of religion or prohibiting the free exercise the Court went on to say: (at p. 786)
thereof." .
"A similar inquiry governs here: if
The Fourteenth Amendment makes the religion clauses of the the grants are offered as an incentive tg
First Amendment binding on the States througn its Due Process parents to send their children to sectarian
Clause (Everson v. Board of Education, 330 U.S. 1, 8 (1947); schools by making unrestricted cash payments
Committee for Public Education v. Nyquist, 413 U.S. 756, 770 to them, the Establishment Clause is violated
(19735, whether or not the actual dollars given even=-
tually f£ind their way into the sectarian insti-
In a series of cases, the Supreme Court has held that it tutions., Whether the grant is labeled a re-
is a violation of the Establishment Clause to use public funds imbursement, a reward, or a subsidy, its
to aid or support private religious educational institutions. substantive impact is still the same.”

Accordingly, tuition tax credit legislation repeatedly has been

held unconstitutional by the United States Supreme Court as a vio- After noting that the parties in this case

lation of the Establishment Clause. See, Committee for Public variously referred to the law as "one estab}ighing a szstem of
Education, et al. v. Nyquist, Commissioner of Education, et al., tax credits" or "a system of income tax modifications,” or as
413 U.Ss. 756 (1973); Sioan v. Lemon, 413 U.S. 825 (1973); "one authorizing tax deductions," the Court stated: (at p. 789-791
Public Funds for Public Schools of New Jersey, et al. v. Byrne,
et al., 590 F. 2d 514 {3rd Cir. 1979); affirming 444 F. Supp.1228 ". . . We see no reason to select one label
“affirmed 442 U.S. 907(1979). ' over another, as the constitutionality of
' this hybrid benefit does not turn in any
The Nyquist case involved a New York law which provided ' event on the label we accord it."
several forms of financial assistance to parents of children
attending nonpublic elementary and secondary schools. 1t provided * *
tuition reimbursements to parents of children attending such ’
schools, and, for those parents who failed to qualify for tuition "In practical terms thev: would appear
reimbursement, it granted a tax credit or deduction from adjusted to be little difference, for purposes of de-
gross income for each child, in a variable amount, depending upon termining whether such aid has the effect of
the amount of the income of the parents. The Court held that advancing religion, betyeen the tax benefit
law to be in violation of the Establishment Clause in providing . allowed here and the tuition grant allowed
for such tuition reimbursements, tax credits or deductions, under §2. The qualifying parent under either
' program receives the same form of encouragement
The Court stated: (at p., 783) and reward for sending hie children to non-

public schools,"
"Indeed, it is precisely the function of

New York's law to provide assistance to pri- Finally, the Court stated: (at p. 793)

vate schools; the great majority of which are : )

cectarian, By reimbursing parents for a por- . . ", . . Special tax benefits, however, cannot

tion of their 'tuition bill, the State seeks be squared with the pr+ngiple of ngutrality

to relieve their financial burdens sufficiently established by the decisions of this QOurt. 4

to assure that'they continue to have the option . Po the contrary, insofar as such benefits render
to send their children to religion-oriented assistance to parents who send their children
schools, . , ,the effect of the aid is unmis- . to sectarian schools, their purpose and ipevitabl
takably to provide desired financial support ' : effect are to aid and advance those religious

for nonpublic, sectarian institutions," ingtitutions,."

-3-



The Sloan case involved a Pennsylvania law which
provided for reimburSements to parents for tuition for their
children to attend nonpublic elementary and secondary schools,
such reimbursements to be paid out of revenues from a state
tax. The Court held that this law was in violation of the
Establishment Clause, stating:* {(at pp. 830, 832)

"For purposes of determining whether
the Pennsylvania tuition reimbursement pro-~
gram has the impermissible effect of advancing
religion, we find no constitutionally signifi-
cant distinctions between this law and the one
declared invalid today in Nyquist. Each autho-
rizes the States to use tax-ralsed funds for
tuition reimbursements payable to parents who
send their children to nonpublic schools."

* * *

. . . The State has singled out a class of
its citizens for a special economic benefit.
Whether that benefit be viewed as a simple
tuition subsidy, as an incentive to parents
to send their children to sectarian schools,
or as a reward for having done so, at bottom
its intended conseguence is to preserve and
support religion-oriented institutions.”

The Public Funds Case involved a New Jersey
income tax statute which included tax relief to parents of
children attending nonpublic schools. It allowed a personal
income tax exemption of $1,000 as a deduction from gross income,
for each child, to such parents. The Court stated (590 F.2d
at p. 518):

", . . Despite this difference in the form of

relief, the taxpayer in each instance "is

allowed to reduce by an arbitrary amount the

sum he would otherwise be obliged to pay over

to the State." 1Id, at 791, 93 sS.Ct. at 2974,

Because the great majority of eligible tax-

payers secure this tax relief by virtue of

supporting dependents in religiously affiliated
' elementary or secondary schools, the "'money in-

volved représents a charge made upon the state

for the purpose of religious education.'" 5/
See also the following cases:

Wolman v. Essex, 342 F. Supp. 399 (1972), aff‘'d.
mem. 409 U.S. 808, where an Ohio statute which provided grants
of $90 to parents for each child attending nonpublic schools
was held unconstitutional. NS

[IRY
.

Kosydar v. Wolman, 383 F. Supp. 744, 762 (1972)
aff'd. sub nom. Grit, et al. v. Wolman, 413 U.S. 901 (1973),
which held unconstitutional an Ohio statute that provided a tax
credit to parents of nonpublic school students, as well as
other forms of financial benefits, "whether by tax credits, exemp=
tions or deductions."

Rhode Island Fed. of Tchrs., et al. v. Norberg,
630 F. 24 855 (lst Cir, 1980), where the Court held to be uncon=-
titutional a Rhode Island statute allowing to taxpayers, as a
deduction from gross income, amounts paid for tuition and
other educational expenses for sending children to primary and
secondary schools (public and private) in New England. The Court
pointed out that the overwhelming majority of parents eligible

" for tuition deductions sent their children to sectarian schools.

The Supreme Court has repeatedly pointed out that primary
among the unconstitutional actions proscribed by the Establish-
ment Clause is the "sponsorship, financial support and active

_involvement of the sovereign in religious activity."” Nyquist,

supra at p. 772; Sloan, supra at p. 832-3; Lemon v. Kurtzman,

03 U.s. 602, 612 (1971); Walz v. Tax Commission, 397 U.S. 664,
668 (1970). Tuition tax credit legislation, whatever form it
might take, is precisely the kind of unconstitutional measure
proscribed by the Establishment Clause.

Tuition tax credit legislation has been and is being vigo-
rously opposed by public school organizations such as United

s/ In Nyquist, the Court noted that 85% of all of the nonpublic
elementary and secondary schools in New York State were church-
affiliated, practically all of which were Catholic parochial
schools. In the Sloan case, the Court noted that 96% of the chil-
dren attending nonpublic schools in Pennsylvania were attending
church~related, mostly Catholic parochial schools. In the Public
Funds Case, the Court noted that 95% of nonpublic elementary and
secondary schools in New Jersey are religiously affiliated. Sub-
gtantially the same situvation prevails throughout the United
tates,
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Federation of Teachers and American Federation of Teachers, 6/
who regard it as a serious threat to the American public school
system, and by various Protestant and Jewish religious groups
and others. Its principal support comes from Catholics, who
maintain throughout the country an extensive parochial school
system. It is of interest that in recent months, voters of
Washington D.C. defeated by a maxgin of better tnan 8-1 a ce-
ferendum for a tuition tax credit:proposal, and a similar re-
ferendum was recently defeated in,California. 7/

This country's public school system is one of its greatest
democratic institutions. It is supported with public funds.
It is open to every child of whatever background. If parents,
for whatever reason, choose to send their children to private
or religious schools, they, and not the public, should bear
the educational expenses incidental thereto. The principle of
separation of church and state has been described by one author
as "by far the most significant contribution America has made
to the evolutionary development of religion." 8/

Tuition tax credit legislation, if enacted, would consti-
tute .a violation of the Establishment Clause of the First Amend-
ment., Accordingly, the American Bar Association should oppose
any legislation providing a tax credit, deduction, exemption,
reimbursement, grant or other financial benefit for tuition or
other educational expenses to parents of children attending non-
public (private or religious) educational institutions, includii
~elementary or secondary schools or.colleges.

Respectfully Submitted,

CRUZ REYNOSO.

Chairperson .
Section of Individual Righ
and Responsibilities

August, 1982

s/ New York Times, November 8, 1981, p. E=9.

4 New York Times, November 8, 1981, p. A-9; October 26, 19¢

8/ Torpey, "Judicial Doctrines of Religious Rights in Americ
U. of No. Car, Press (1948} at p., 6
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General Information Form
To Be Appended to Reports with Recommendations

No.
(leave blank)

Submitting Entity  Section of Individual Rights and Responsibilities

Submitted by Cruz Reynoso, Chairperson

1. Summary of Recommendation(s).

This recommendation states that the ABA opposes any legislation providing
tax credits, deductions, exemptions, reimbursements. grants, or other financial
benefits for tuition or other educaticnal expenses to parents of children ‘
attending non-public {private or religious) educational institutions, including
elementary ar secondary schools or colleges.

2. Approval by Submitting:Entity.

This recommendation was approved by the I.R.& R. Council at its Executive
Council Meeting in Washington, D.C. on April 23-24, 1982.

3. Background. (Previous submission to the House
or relevant Association position.)

None.

4. Need for Action at this Meeting.

Tuition tax credit 1egislat.ic.n is now pending in Congress. The President
has recently announced his support for such legislation. (See #5 "Status of
Legislation®™ en next page).

5. Status of Legislation. (1f applicable)

S. 550 was introduced on February 24, 1981 and referred to the Senate
Finance Subcamittee on Taxation and Debt Management. Hearings were held in
that subcamittee on June 3 and June 4, 1981. No subcomittee markup had been
scheduled as of June 8, 1982, :

In the House of Representatives, several tuition tax credit bills have been
introduced and referred to the Camittee on Ways and Means. No hearings or
markups on these bills had been scheduled in the House Ways and Means Committee
as of June 8, 1982.

6. Financial Information. _(Estimate of funds required,
if any.) : :

N/A

* 7. Conflict of Interest. (If applicable)

N/A

8. Referrals.

Concurrent with submission of this report and recommendation to the
Secretary, it will be submitted to the chairpersons of all pertinent ABA
sections and divisions.





