
Ronald Reagan Presidential Library
Digital Library Collections

This is a PDF of a folder from our textual collections.

Collection: Barr, William: Files 
Folder Title:Tuition Tax Credit Bill (1)

Box: 12

To see more digitized collections visit: 

https://reaganlibrary.gov/archives/digital-library 

To see all Ronald Reagan Presidential Library inventories visit: 

https://reaganlibrary.gov/document-collection 

Contact a reference archivist at: reagan.library@nara.gov 

Citation Guidelines: https://reaganlibrary.gov/citing 

National Archives Catalogue: https://catalog.archives.gov/ 

https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/


I . ~ .. 
' 

' . • • • J 

' J ,. 

U7TH CO~GHESS 
1 ~T SESSJON § £~: r~ 1"" 

~ 0 c0J c),; \U} 

To arnl'nd the Jn1t>rn:1l R('wnue Code of l !l54 lo proYide a F<'ileral income t:1x 
ut•ilit for tuition. 

lN THE SBNATE OF THE UNlTED STATES 

J] 

FEHHL' AHY 24 (ll'gi~btiYe day, FEHRL'AHY l 6), l !381 

.\Ir. P . .\C-1'WOOD (for him!-elf, Mr . .\foYNJHAN, Mr. ROTH, .\Ir. 'Gow,,·_.\TER, Mr. 
;\:-;nHE\\'S, Mr. TOWER, Mr. T1n;R~,o~o. Mr. DrHE:-;HF.RGER, .\fr. 
~(")DllTT, .\Jr. Hi-:1~z. Mr. H . .\TCH, Mr. JEJ>~EN, .\fr. D'A~L.\TO, :ind .\frs. 
HA ,n-i;-;s) introd1u·ed tlir following bill; ,Yl1ic:h was rr:id twice and rrft•rrrd 

to the Co11111iittee on Finance 

A )::;)_) )T1T 'lf 
,_» Ji )!...! .,. _ ... 

To amend the Int.crnal Revenue Code of 1954 to provioe a 

Federal income tax credit for tuition. 

1 Be it ena.cted by the Senate and Hou.se of Representa-

2 lives of the United Sta.Les of America in Congress assembled, 

3 SECTION 1. SHORT TITLE; DECLARATION OF POLICY. 

4 (a) SHORT TITLE.-This Act may be cit.ed a.s t.he 

5 "Tuition Tax Relief Act of 1981". 

6 (b) DECLARATION OF PoLICY.-The Congress hereby 
, 

7 declares it to be the policy of the United States to foster 
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1 eclutntional opportunity, din.: rsily, nno cl1oicc for all Arncri-

2 c:rns. Federal lcgi~lation-

3 

4 

(1) slrnuld rccogniz.e--
prirnary · nurture 

(A) tlie Jight of parents to direct tlrn/educa- · ' 

5 tion and upbringing of their children, and 

6 (B) the heavy financial burden now borne by 

7 . indiYiduals and families who must pay tuition t.o 

8 obtain tlie education that best sen-cs their nerds 

9 and aspirations- wliclher at. the primary, sccond-

10 ary, or postsecondary ]eye], and 

11 (2) slrnuld proYide some relief (as set forth in the 

12 amendments made by this Act). 

13 'fhe Congress finds that without such relief the personal lib-

14 crty, diYersity, and pluralism that constit.ut.e important 

15 strengths of education in America will be diminished. 'fhe 
relief 

16 Congress finds t.ha.t this ~'/d.f/t/l.ri¢f/ean appropriately be pro-

17 vided through the income tax structure with a minimum of 

18 complexity and government.al interference in t.he lives of indi-

19 viduals and families. RfY1~ t AYit f()cjr/Jirpf,'/ l<f c/qAt!)1}./C$,/Vil/4 /lfl¢ 

20 $ '/J p-J/r/r¢ <1, IJcNrt fit Juli 1/rtn/a/. ¢1// /r/e/3-P ~ J/. cfi~l,e/ VJ/ /r/r/t I yrfi ~¥ lJ. g fl~¢ 

21 ¢(/lf-,Ji/,, Y.V'i¢1Jifl=tlB JC/ft'}r/Jf'i'4i9r/ff fJY }3/'Y ✓ yi'f;Dongress finds tliat 

22 the provision of such relief to individuals or families in this 

23 manner is in accord with all provisions of the Constitution. 

24 The primary purpose of this Act is to enhance ~quality of 

s. !,$0-la 
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1 coucational opportunity for ::il1 Arneric:rns at the schools and 

2 coJlegcs of tlwir d,wice . 

3 SEC. 2. CHEDIT FOR EDUCATIO:'.'i.-\L EXPE:\'SBS. 

4 (a) IN GENERAL.- Suh1rnrt. A of part IV of sul)cl1::ipt.er 

5 A of chapter 1 of t.he Jnt.ernal RcYcm1e Code of 1954 (rclat- · 

6 ing to c-redits fdlowable) is amended by inserting before rnc-

7 t.ion 45 tl1e fo]]owing new section: 

8 "SEC. 44F. EDUCATIO~AL EXPE~SES. 

9 "(a) GENERA.L R.uLE. - In t.he case of an indiYidual, 

10 tl1cre slrnll ·be aJJowed a.s a credit against tl1e tax imposed by 

11 this subtitle for tlie taxable year an amount C'(!\131 t.o 50 per­

] 2 cent of tlrn educational expenses paid by him during t.J1e tax-

13 able JCar to one. or more educational institutions for himself, _ 

14 his spouse, or any of ]1is dependents (as defined in section 

15 152). 

16 "(b) LIMITATIONS.-

17 "{l) MAXIMUM DOLLAR AMOUNT.- . The amount 

18 of educational expenses taken into account under sub-

19 section (a) for any taxable Jear with respect to any 

20 individual may not exceed-

21 "(A) $500, in the case of educational ex-

22 penses aIIocable to education furnished after July 

23 31, 1982, ~nd before August 1, 1983, and 

• 

S. 550-h 
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"(B) $1,000, in tlrn C'. :1SC of eduu1tional ex-

11<:nses aJJoc:1 blc to education furnished after July 

31, 1983. 

The $1,000 limit.:1tion cont:1ined in subp:uagnq1h (B) 

for any _ taxable ye.ar sliall be reduced by tl1e amount of 

eouc.ational expenses oescribed in sub1rnrngraph (A) 

7 which are t.aken into account for that taxable year. 

8 "(2) CERTAIN PAY~lENTS EXCLUDED.-

9 

10 

11 

. ] 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

s. 550-11 

"(A) SECONDARY AND ELE~lENT.ARY 

SCHOOL EXPENSES.-Eouc:1tional expenses at-
, 

t.ributable t.o education at a scconoary school (in-

c1uding a Yocational secondary school) or elemen­

tary school shall not be taken int.o account under 

subsection (a) to the extent that they are attribut­

able to education at an elementary or secondary 

school (as defined in section l 98(a)(7) of the Ele­

mentary and Secondary Eoucation Act of l 965, 

as in effect on J am1a:ry 1, J 981) of a. State educa­

tional agency (as defined in. section l OOl(k) of 

such Act as so in effect) tha.t is priYately operated 

except for expenses attributable to education at a 

school or institution described in subparagraph (C) 

of subsection (c)(5). 

"(B) p ART-TIME AND GRADUATE STU­

DENTS.-
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S. UO-la 
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"(i) IN GENERAL.-- Educationa.l ex-

p~nses al1ocable t.o education furnisl1ed before 

1\ ugust 1, 1984, with respect t.o any indiYid­

ual who is not a full -time stuclent or who is a 

gr~duat.e student shall not be taken int.a ac-

count under subsection (a). 

"(ii) LESS THAN HALF-TIME STU-

DEN'fS.- Educationa.l expenses allocable t.o 

education furnished aft.er July 3-1, 1984, 

with respect to any indiYidual who is not at 

least a half-time student shall not be taken 

into account under subsection (a.). 

"(C) CERTAIN PAYMENTS INCLllDED.- For 

• purposes of sulJparngraph (B)(i), amounts paid 

before August 1, 1984, for educational expenses 

al1oca.ble to education which is furnisl1ed on or 

aft.er such date sl1all be trea.ted as having b.cen 

paid on such da.te. 

"(D) FULL-TIME STUDENT.-For purposes 

of this paragraph, the t.erm 'full -time student' 

means any individual who, during any 4 calendar 

months during the calendar year in which the tax­

able year of the taxpayer begins, is a full-time 

student at .an educational institution. 

,_ 
I 
I 
I 

I 



~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

6 

"(_g) HA LF-TDJE STUDENT.- --For purposes 

. qf this p:uagrnph, t11e term 'Jrn1f-time student' 

means any iniliYidua1 "·110, during any 4 calendar 

months during the calendar year in wl1ic:.h tlrn tax­

a b1e year of the taxpayer begins, is a. half-time 

student (determined in accordance with regula­

tions prescribed by the Secretary which are not 

inconsist.ent wit.h regulations prescribed by the 

Secretary . •. of Education under section 

41 l(a)(2)(A)(ii) of the Higher Ednc:n1ion Act of 

1965 for 1rnrposes of part A of title IV of t.Jrnt 

A ct as such Act wa.s in effect on J anua.ry 1, 

J p81) at an educati?11al institution. 

"(F) GRADUATE STUDENT DEFJNED.- A 

graduate student is a student wit.h a baccalaureate 

degree awarded by an institution of higJ1er 

education. 

"(c) DEFINlTJONs.-For purposes oft.his section-

"(!) EDUCATJONAL EXPENSES.-The term 'cdu-

20 cationa1 expenses' means tuition and · fees required for 

21 t.he enrollment or att.endance of a student at an educa-

22 tional institution, including required fees for courses. 

23 Such term does not include any amount paid, directly 

24 or indirectly for-

s. 550-• 
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"(A) boo'ks, supplies, and ccp1ipmcnt for 

~m~r_scs of instruction at an cduc31ional institution, 

"(B) meals, longing, trans1Jortation, ·or snm-

4 lar persona], living, or family expenses, or 

5 "(C) education below the first-grade leYcl, or 

6 attendance at a kindergarten or nursery. 

7 In tlrn event an amount paid for_ tuition and fees in-

8 eludes an amount for any it.em described in subpara-

9 graph (A), (B), or (C) wl1ich is not separat.e1y stated, 

10 the 1 ax payer shall_ document the portion of such 

11 amount which is at.t.ribut.able to educational expenses. 

12 "(2) EDUCATJONAL INS'fl'fU'flON.- Tl1e term 

13 'educational institution' means-

14 "(A) an institution of higl1er education; 

l 5 "(B) a vocatfonal scl1ool; 

l 6 "(C) a secondary scl1ool; or 

17 "(D) an elementary school. 

18 "(3) lNSTlTUT1ON OF HJGHER EDUCATION.-The 

19 term 'institution of higlier education' means a.n institu-

2O t.ion described in section 12Ol(a) or· 481(a) of the 
\ 

21 Higher Education Act of 1965 (as in effect on January 

22 

23 

• 
1, 1981). 

"(4) VOCATIONAL SCHOOL.-The term 'voca-

24 tional school' means an area vocational education 

25 school (as defined in section 195(2) of the Vocational 

s. uo-i. 
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Bduc-ation Act of . l9G3, ns in effect on January 1, 

1981) whj_ch is 1ocMed in a11y Staf.e. 

• 

"(5) .ELEJ\IENTARY AND SECOND.ARY SCHOOLS.­

"(A) :r~J~EJ\lENTARY SCHOOL.-The term 

'elementary -sc110ol' means a. priYntely opcrate<l, 

not-for-profit, day or residential school which pro­

vides cJcment.ary education and which meets t]ie 

requirements of subparngraph (D). 

"(B) SECONDARY SCHOOL.-The term 'sec-

ondary sclrnol' mea.ns a. privat.ely operated, not­

for-profit, day or residentfa] school which provides 

secondary educat.ion t1rnt does not cxc:ccd grade 

12, and which meets tl!e requirements of subpara-

graph (D). 

"(C) J!ANDJCAPPED FACJLJTJES INCLUD­

ED.-'fhe t.erms 'eJementa.ry school' and 'second-

. ary school' include fa.cilit.ies hd1ether or not pri­

vately operated) which offer education for indiYid­

ua1s who are physica1ly or ment.ally handicapped 

as a substitute for regular public elementary or 

secondary education. 

"(D) R.EQUIREMENTS.-An ' elementary 

school or secondary school meets the require-. 

ments of this subparagraph if such school-

,. 

S. 550-lo 
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"(i) is exempt from taxation under sec-

tion 501(a) a.s an organization described in 

section 501 (c)(3), and :Jvl 3 1 s.J. 1 'i 9:i. 
"CJ has not, fol.,lowing ~lte yeHeeHve d6te ef 

n ¢9'<1~ ~¢1 Wf:)1lf'f, P1TrPfl. .. . . . 
thi~ ac~, excluded any person from admission to 
-,lJir/JJyn ld idtM idl/irl/clV, <N JJ/tt'l/if~/lWtffi rrt 
such school, or pa~ticipation in any school pro-
i-J.<IJJ. idliddl/, on :l.dddl.illt bt ii-Jee/ ddlof, dt /1a-

gr am, activity or benefit, solely on account of 
!fibti/1Y ¢t ¢Y1fl/i\t/cfr}t)p. . 
race, color, or national or ethnic origin. 

"(6) :MARITAL ST ATUS.-The determination of 

9 marital status shall be made under sect.ion 143. 

10 "(d) SPECIAL RULES.-

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"(1) ADJUSTMENT FOR CERTAIN SCHOLARSHIFS 

AND VETERANS BENEFITS.-

S. 55G-II 

. "{A) REDUCTION OF EXPENSES.- The 

amounts otherwise taken into account under sub-_ 

section (a) as educational expenses of any individ­

ual for any taxable year shall be reduced (before 

the application of subsection (b)) by any amounts 

attributable to the payment of educational ex­

penses which were received with respect to such 

individual for the taxable year ~s-

"(i) a scholarship or fellowship grant 

(within the meaning of section 1 l 7(a){l)) 

· which under section 117 is not includible in 

. 
gross mcome, 

. I 
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S. ~50-ia 
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"(ii) an educational assistance allow:rnee 

under clrnpter 32, 34, or 35 of tit1e 38, 

United States Coile, or 

"(iii) a. payment (otlrnr tl1an a gift, be-

quest, deYise, or inlrnritance witl1in the 

meaning of section 102(a)) which is for edu­

cational expenses, or att.ributable to at.t.end­

ance at an educational institution, and which 

is exempt from income taxation by any law 

of the United Stat.es. 

"(B) REDUC'flON FOR OTHER AMOUNTS.-

Under regulations prcseribed by the Secretary, 

the amounts otherwise taken int.o account under 

subsection (a) as educationa.l expenses of an inrli­

,,idual for any taxable year slrnll be reduced by 

any amount attrib_utable to the payment of educa­

tional expenses which is received wit.h respect . to 

any individua,.l for the taxable year and is not de­

scribed in subpa.ragraph (A), and which-

"(i) is equal to the a.1nount of the inter-

est subsidy on any loan proceeds received by 

such individual during such taxable year, or 

"(ii) constitutes any other form of finan-

cial assist.a.nee to such individual. .,. 

l • 
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'fhe provisions of this rnbparngrnph s1rn11 apply 

. ":i~-h rcs11ect to amounts rcc:eiYcd aft.er the date on 

which the final regulations are issued. 

''(C) A7'10UNTS NOT SEPARATELY 

5 STA'fED.-If an amount receiYed by an indiYidual 

6 which is described in subparagraph (A) or (B) is 

7 not specifically Jimited to t.lrn payment of educa.-

8 tional expenses, tl1e l)ortion of such amount whi L_h· · 

9 is atJributab]e -- to -pa)·rnent .of educational e:xpr.n~es 

10 slrnll be determined under regulations prc:.;c.ribed 

11 by tJrn Secretary. 

] 2 "(2) T.A..XPAYER ··wBO JS A DEPENDEN'I· OF AN- · 

13 OTHER TAXPA).'ER.-No credit s]ia1l be allowed to a 

14 taxpayer under suhsect.ion (a) for amounts paid duri11g 

15 the taxable year for educational expenses of the tax-

16 ·- payer if such taxpayer is a dependent of any otJ1er · 

17 IJcrson for a ta,xa.ble yca.r beginning with or within the 

18 taxable year of the taxpayer. 

19 "(3) SPOUSE.-No credit slrnll be allowed under· 

20 subsection (a) for amounts paid duririg. the taxable year 

21 for educational expenses for the spouse of the taxpayer 

22 un]ess-

23 • "(A) the taxpayer is entitled to an exemption 

· 24 for his spouse under section 151 (b) for the taxable 

25 yea.r, . or 

S. 55C-b 
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"(B) the t._nXJJ:l}er fi)cs a joint rct urn with his 

~pause under section GOl 3 for the t.axab]e yca.r. 

3 "(e) D1SALLOWANCE OF CHEDITED RxPENSES AS 

4 CREDIT OR DEDUC'TJON.- No deduction or c·.redit. s]rnll be 

5 a1lowed under any otlier sect.ion of this chapter for an)' cdu-

6 cationa1 expense to tlrn e:xt.ent that ~uch expense is taken int.o 

7 account (aft.er t.l1e _application of subsection (b)) in det.errnining 
. . . 

8 tlie ;:irnount of t.he credit allowed lmder subsect.ion (a). 'fhe 

9 preceding sent.ence sl1all --11ot -apply .t.o the _educational cx-

10 penses of any taxpayer wl10, under regulations .r,resc-ribcd by 

11 tlrn Secret.a.ry, elects not to apply t.he proYisi0 -,s of this scc-

12 tion with respect t.o such expcm:es for the taxable year.". 
re insert subsection (f) - See Exhibit "A", attache-:1.. . 

13 / (b)(l) CREDlT To BE REFU.NDABLE.-S1.::Jscct1on (b) of 
. - . . . . . 

14 section 6401 of such Code (relating t.o amouut.s tre.at.cd as 

15 overpayments) is amended-

16 (A) ·by striking out "and 43 (rehfrne to earned 

17 income credit)" and inserting in Jieu thereof "43 (rel at-

18 

19 

20 

ing to earned income credit), and 44F (relat.ing to tu­

ition tax credit)", and 

(B) by striking out "39, and 43" and inserting in 

21 Jieu thereof "39, 43, and 44F". 

22 (2) Paragraph (2) of section 55(b) of such Code (defining 

23 regular tax) is amended by striking out "a.nd 43" and insert-

24 ing in lieu thereof", 43, and 44F". 

S. $SO-is 
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1 (3) SuhH•.C'tion (c) of scc:tion 5G of ~,H.:h Coile (defining 

2 rr.gular L1x d<?_duction) is amrndrd by striking out "and 43" 

3 :rnd inserting in lieu thereof "43, and 44:F'". 

4 !<ti /fJ;tVVf'/-.YJ/1PM /qJ'/ I iN-lf'J 1/1-YJ/lf)f-!f /(JJ/ (J3bl:ids I.if.-/, I 

5 ~tf-IJJ{JJf.,/--1 lf1c/c:/i }l))l/ 7 ~(Ji[} /JI faf1l~ !JcJcYe/ ~rtY,ri ~tt/ YQ' fifi1r/ f.J/i~ 

6 if!Atc/ /Jf J>tlii/.l/.1f,itlo'r-/J/ii J.1/1/c/rll/..'/1/l/j f.~iJ.v1g/J1/1/r/c/ vile/ Jl/c/rt-1 

1 cf ;tJipf ~Y9'f rm ¥9'f PfVJt9Cflic:rY. 
8 'J(~Y /fifv1/)/J/>t-'l'J/l/JN /C/Jt I J'./Cf(JJ/.i I Am /if:f...JJJ,/0/:5/ /r:J"J/ 

9 (/VJf-'. ff-1V-f Pt-ff/P/q1pp-7f/ f.lq1J(}</JY,'l,l-/-/:'tQ1)1~rf1 iJJ fof1~91J 11/W 
.... 

1 O (t Jlfi fitif,I Vd /cJ¢qit /f/.Jt I <I i!tJcJ-;iJ, VJt1/lY Jcf../J."/.!filr/<JJ I f1f:i 1 !. /c/ci 1-:/Jnl 

11 sJJ/ly1./i/ YQ' t,I Jitt/ 1- ~iYifi/Jti~V t 01/r/of/tl/1/J/ t:ltr/lrrlci f]fc:/ '/JfJr/Jlt<J /Jf 
I 

l 2 ~I¢i/i1f.t/,/</r/ f]fcf /.1/:,filr(/</31 !of /Jiij klVirliifll-f.~1/,</li /Ji fo1JJ:,/'J1/d1./ 

I r 3 s/1 tJ ¢J/,fi f o'o/, /oJ,· /c/Jt 1/ 1/c/i }t!.fi/1:/y/ fJ v ]11 l ¢ 'Ii rt </C'{'loJJ/ 1'}1)1/ if. f'/1 ~ 'I c/rv ¢-rl 
I . . 
14 /c/Y/Jf ifJ/.t)rJ1i /Jt /zy.sJ.¢c/ifi fi(Jti lcfi I c/1-/t.vrt Vi r/.f/ ldr/ 4/1iie/ Id, JJ/.1Jif;-/t 1o'rv /JV 

15 AYii AiibY:.i fol /2-J.:l~v.J.t/ IJI J-iUgihtd, hJIJ.-ltlclsl d>f/ id Jr/ lViJJJ1! drl 

16 /:/J~tl/ift)</11 Id /J.i':/ollrti1f/rl ¢fl ¢Jtl/1tY1tr/.)l'l./ 

17 (c) lr/1 SEPARABILl'fY.-If any proYision of section 44F of 

18 t.he Internal R.eYenue Code of 1954 (or any other proYision of 

19 such Code relating to such sect.ion), or tl1e application tlrnreof 

20 to any person or circumstances, is held i1walid, the remainder 

21 of the provisions of such section and the application of such 

22 provisions to ot.her persons or circumstances, shall ·not be 

23 •affected. 

24 ( d) l<H D1 SREGARD OF R.EFUND.-Any refund of Federal · 

25 income taxes ma.de to any indi~~idual, and any reduction in 

S. 5SO-la 
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1 the income f.;n.: Jin1Ji1ity of any indiYidual, by rearnn of H'Cfion 

2 44F of the Internal Ren~nue Code of l 954 (relating to credit 

3 for cdu('ational expenses) shall not he t:ikcn int.o account as 

4 income or rec:cipt.s for purposes of determining tJ1e cJigibi]ity 

5 of such individual or any ot11er individual for bcnefit.s or as-
' 

6 sisfance, or the amount or extent of benefits or assistance, 

7 under any Federal program of cdu('ationa] assisf ance or 

8 under any State or local progr:1111 of educational assistance 

9 financed in ,Y110Je or in p:ut with Fede.ml funds. 

10 (e) J..fJ/ TAX CREDIT NoT To BE Co.NSJDERED AS 

No 
11 FEDERAL AsSJS'I'ANCE TO lNS'I'l'l'U'I'lON. - JVrij educational 

12 institution whic:h enroJJs a. student for w110m a. t.ax credit is 

13 c-Jaimed under t.he ame1_ldment.s made by this Act ~!1:~11 rl_rf..[l ~:•e. . 

14 considered to be a. recipient of Federal assista1wt'l uudcJ du~ 

15 Act. 

16 (f) /.Ii!) CONFORMJNG AMENDJ\JENT.- 'fhe t.ab1c of sections 

17 for sulJpa.rt A of pa.rt IV of su1Jc11apter A of cJiapter 1 of such 

18 Co·de is amended by inserting irnmcdia.tely before tJie it.em 

19 reJat.ing t.o section 45 the folJowing: 

"Sec. 44F. Educational expenses.". 

20 SEC. 3. EFFECTIVE DATE. 

21 The amendments ma.de by sect.ion 2 of this Act shall 

22 apply to taxable years ending after July 31, 1982, for 

23 amounts paid after such date for educational expenses m-

24 curr,ed after such date. 
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(c) It is the purpose of this Act to assure that all handicapped 
children have available to them, within the time periods specified 
in section 612(2XB), a free appropriate public education which e111. 
phasizes special education and related services designed to meet 
their unique needs, to assure that the rights of handicapped chi}. 
dren and their parents or guardians are protected, to assist States 
and localities to provide for the education of all handicapped chi}. 
dren, and to assess and assure the effectiveness of efforts to edu. 
cate handicapped children. _ 

(20 U.S.C. 1401) Enacted November 29, 1975 P.L. 94-142, sec. 3, 89 Stat. 774, 775. 

DEFINITIONS 

SEC. 602. As used in this title-
(1) The term "handicapped children" means mentally retarded, 

hard of hearing, deaf, speech impaired, visually handicapped, seri­
ously emotionally disturbed, orthopedically impaired, or other 
health impaired childrenJDr children with specific learning disabil­
ities who by reason thereof require special education and related 
servicel -

(2) The term "Commissioner" means the Commissioner of Educa­
tion. 

(3) The term "Advisory Committee" means the National Adviso­
ry Committee on Handicapped Children._ 

(4) The term "construction", except where otherwise specified, 
means (A) erection of new or expansion of existing structures, and 
the acquisition and installation of equipment therefor; or (B) acqui­
sition of existing structures not owned by any agency or institution 
making application for assistance under this title; or (C) remodel­
ing or alteration (including the acquisition, installation, moderniza­
tion, or replacement of equipment) of existing structures; or (D) ac­
quisition of land in connection with the activities in clauses (A), (B), 
and (C); or (E) a combination of any two or more of the foregoing. 

(5) The term "equipment" includes machinery, utilities, and 
built-fn equipment and any necessary enclosures or structures to 
house them, and includes all other items necessary for the func­
tioning of a particular facility as a facility for the provision of edu­
cational services, including items such as instructional equipment 
and necessary furniture, printed, published, and audio-visual in-_ 
structional materials, telecommunications, sensory, and other tech- . 
nological aids and devices, and books, periodicals, documents, and 
other related materials. 

(6) The term "State" means each of the several States, the Dis­
trict of Columbia, the Commonwealth of Puerto Rico, Guam, · _, 
American Samoa, the Virgin Islands and the Trust Territory of the 
Pacific Islands. 

(7) The term "State educational agency" means the State board 
of education or other agency or officer primarily responsible for the 
State supervision of public elementary and secondary schools, or, if 
there is no such officer or agency, an officer or agency designated 
by the Governor or by State law. 

(8) The term "local educational agency" means a public board of 
education ·or other public authority legally constituted within a 
State for either administrative control or direction of, or to per­
form a service function for public elementary or secondary schools 
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MEMORANDUM TO: Shannon Fairbanks 
Senior Policy Advisor 
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SUBJECT: 
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I . 

Williams. McKee -·;,, . . ,l " · _,· ( 
Tax Legislative Coun~el /--<~ / //// (_~ --

.- / ·.· / 
( / ,.~ 

Educational Opportunity and Equity 
Act of 1982 

Enclosed is a preliminary revised draft of the 
"Educational Opportunity and Equity Act of 1982," which 
incorporates the substantive points we discussed on April 12. 
We have also attempted to eliminate internal inconsistencies, 
and to strengthen the Administration's position on the 
secular purpose of the credit. 

The major changes contained in this draft are as 
follows: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

The secular purpose of the Act is strengthened by 
noting the intellectual functions of education. 

The credit is limited to expenses incurred on behalf 
of children (including adopted children), 
stepchildren, grandchildren, nieces and nephews, and 
other dependents under the age of 20. This limit is 
consistent with the bill's findings and the 
exclusion of post-secondary tuition expenses. 

Modifications have been made to prevent windfall 
benefits to fiscal year taxpayers and to married 
individuals filing separately. 

The adjusted gross income phase-out has been added. 

The rules for adjustment of the credit in the case 
of scholarships and other financial assistance have 
been clarified. The rules now prevent "double 
dipping" without penalizing the families of 
scholarship recipients. 

The racial discrimination test parallels the Bob 
Jones legislation. 

Tuition expenses for part-time students and for 
kindergartners and nursery schools are excluded. 

✓ 

✓ 
✓ 
✓ 

✓ 
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8. The Federal financial assistance rule has been 
clarified so that receipt of the credit by a student 
at an eligible educational institution will not, in 
and of itself, cause the school to be considered a 
recipient of Federal financial assistance under any 
Federal statute. 

I would like to stress that this draft is still 
preliminary. It is imperative that the draft not be 
circulated beyond your office until we have had the 
opportunity to review it further. 

cc: w/attachments 
Chapoton 
Glickman 
Ballentine 
Steuerle 
Oppenheimer 
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A bill to amend the Internal Revenue Code of 1954 to provide 

a Federal income tax credit for tuition. 

Be it enacted by the Senate and House of Representatives of 

the United States of America in Congress assembled. 

SEC. 1. SHORT TITLE. 

This Act may be cited as the "Educational Opportunity and 

Equity Act of 1982". 

SEC. 2. CONGRESSIONAL FINDINGS. 

The Congress finds that it is the policy of the United States 

to foster educational opportunity, diversity, and choice for all 

Americans. Therefore, Federal legislation should recognize that: 

(A) pluralism is one of the great strengths of American 

society, that diversity in education is an important contributor 

to that pluralism, and that nonpublic schools play an 

indispensable role in making that diversity possible; 

(B) the existence and availability of alternatives to public 

education tends to strengthen public education through 

competition and improves the educational opportunities of all 

Americans; 

(C) Americans should have equal opportunities to choose 

between the education offered by public schools and that 

available in private educational systems and should not be 

compelled because of economic circumstances to accept education 

provided by government created and government operated school 

systems, and that to force such a selection is an unfair and 

unjust discrimination against persons of lesser means; 

(D) increasing numbers of American families are unable to 
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afford nonpublic school tuition in addition to the state and 

local taxes that go to support public schools, and that tax 

relief for nonp ublic school tu l tion expenses is necessary if 

American families are to continue to h~ve a meaningful choice 

between public and private education at the primary and secondary 

level; 

(E) tax relief in the form of tuition tax credits is the 

fairest choice in education to a wide range of 

that tax relief in the form of 

least possible danger of 

interference in the lives of individuals and families consistent 

with achieving these ends, and that tax relief in the form of 

tuition tax credits achieves these ends with a minimum of 

complexity so that those for whom the tax relief is intended will 

be able to understand and take advantage of it; 

(F) the tax revenue loss occasioned by a tuition tax credit 

for a child would be far exceeded by the cost to state and local 

taxpayers of educating the child at a public school. 

Therefore, the primary purpose of this Act is to enhance 

equality of educational opportunity, diversity, and choice for 

~ Americans. The Congress finds that this Act will expand 

opportunities for personal liberty, diversity, and pluralism that 

constitute important strengths of education in America. 

SEC. 3. CREDIT FOR TUITION EXPENSES. 

Subpart A of part IV of subchapter A of chapter 1 of the 

Internal Revenue Code of 1954 (relating to credits allowable) is 

amended by inserting before section 45 the following new section: 

-2-
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"SEC. 44H. CREDIT FOR TUITION EXPENSES. 

"(a) General Rule. -- In the case of an individual, there 

shall be allowed as a credit against the tax imposed by this 

subtitle for the taxable year an amount equal to 50 percent of 

the tuition expenses paid by the taxpayer during the taxable year 

to one or more educational institutions for any of his dependents 

(as defined in section 152 (a) (1), (2), (3), (6), or (9)) who has 

not attained the age of 20 at the close of the taxable year in 

which the tuition expenses are paid and with respect to whom the 

taxpayer is entitled to a deduction for the taxable year under 

section 151. 

"(b) Limitations. 

"(1) Maximum Dollar Amount Per Individual. -- The 

amount of the credit allowable to a taxpayer under 

subsection (a) with respect to tuition expenses paid on 

behalf of each dependent shall not exceed --

"(A) $100 in the case of tuition expenses paid 

during the taxpayer's first taxable year beginning on 

or after January 1, 1983; 

"(B) $300 in the case of tuition expenses paid 

during the taxpayer's first taxable year beginning on 

or after January 1, 1984; and 

"(C) $500 in the case of tuition expenses paid 

for each taxable year of the taxpayer beginning on or 

after January 1, 1985. 

"(2) Phase-out of Credit Above Certain Adjusted Gross 

Income Amounts. -- The maximum amount specified in paragraph 

-3-



(1) shall be reduced by the following percent of the amount 

by which the adjusted gross income of the taxpayer for the 

taxable year exceeds $50,000 ($25,000 in the case of a 

married individual filing a separate return) 

"(A) 0.4 percent for the first taxable year of 

the taxpayer beginning on or after January 1, 1983; 

"(B) 1.2 percent for the first taxable year of 

the taxpayer beginning on or after January 1, 1984; and 

"(C) 2.0 percent for each taxable year of the 

taxpayer beginning on or after January 1, 1985. 

"{c) Special Rules. --

"(1) Adjustment for Scholarships and Financial 

Assistance. -- Tuition expenses paid by the taxpayer shall 

be reduced by any amounts which were paid to the taxpayer or 

his dependent as 

"(A) a scholarship or fellowship grant (within 

the meaning of section 117 ( a) (1)) which is not 

includible in gross income under section 117; 

"(B) an educational a s sistance allowance under 

chapter 32, 34, or 35 of title 38, United States Code; 

or 

"(C) other financial assistance which is for 

educational expenses, or attributable to attendance at 

an educational institution, and that is exempt from 

income taxation by any law of the United States (other 

than a gift, bequest, devise, or inheritance within the 

meaning of section 102 (a)) • 

-4-



"(2) Disallowance of Credited Expenses as Deduction. 

No deduction or credit shall be allowed under any other 

section of this chapter for any tuition expense to the 

extent that such expense is taken into account in 

determining the amount of the credit allowed under 

subsection (a) unless the taxpayer elects, in accordance 

with regulations prescribed by the Secretary, not to apply 

the provisions of this section to such tuition expenses for 

the taxable year. 

"(d) Tax Credit Not Allowed for Amounts Paid to Racially 

Discriminatory Institutions. --

"(1) Required Annual Statements. -- No credit shall 

be allowed under subsection (a) for amounts paid to an 

educational institution during a calendar year unless, at 

the end of such calendar year, the educational institution 

files with the Secretary (in such manner as the Secretary 

shall by regulation prescribe) a statement that such 

institution has not followed a racially discriminatory 

policy during such calendar year. 

"(2) Declaratory Judgment Proceedings. -- If an 

educational institution is declared to have followed a 

racially discriminatory policy in an action brought pursuant 

to section 7408, then no credit shall be allowed under 

subsection (a) for amounts paid to such educational 

institution 

"(A) in the calendar year during which the 

Attorney General commenced the action pursuant to 

-5-
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section 7408, and 

"(B) in the two calendar years immediately 

succeeding the year specified in subparagraph (A). 

~(3) Definition. -- For purposes of this subsection 

an educational institution follows a 'racially --discriminatory policy' if it refuses, on account of raceA 

(A) to admit applicants as students; 

(B) to admit students to the rights, 

privileges, programs, and activities generally made 

available to students by the educational institution; 

or 

(C) to allow students to participate in its 

scholarship, loan, athletic, or other programs. 

A racially discriminatory policy does not include failure to 

pursue or achieve any racial quota, proportion, or 

representation in the student body. The term 'race' shall 

include color or national origin. 

" ( 4 ) Time of Di s a 11 o wan c e • 

disallowed under paragraph (2) until 

action brought under section 7408 has become final. A 

judgment becomes final within the meaning of this paragraph 

when ~ Ltf p_11.rh~s N ,rt,,e.. A.c/Ji1t hMl'tt· ~ftft1t.J/.-eL a_,,,lf 

O.fpt.,.{lfl.h f'J{.,.1{·~:u1e pe r j<ed wi qA i n whiq'A t he ,idua a t; ooaJ • 
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"(5) St ~ f Limitations. -- If a 

" 

ucatio/i 

ha✓ 

credit is 

disallowed under paragraph (2), the period for assessing a 

deficiency attributable to the disallowance of such credit 

shall not expire before the expiration o;../ 3 years from the 

date the judgment becomes final within the meaning of 

paragraph (4)~ 

" ( 6) Enforcement Responsibility. -- Exclusive 

authority to enforce the prohibition against following a 
t' ~ ~ ~ 

. ~ ~ ~"- . 11 d. . . 1 · d h. b . ~ , ~ racia y iscriminatory po icy un er tis su section, or to 

~ -~ ~ ~ d k . . . d . h f . h' ~ ~~ ~ un erta e activities connecte wit en orcing tis 
ff ·-1'1 

~ OI { \:~ subsection, is vested in the Attorney General. Under this 

J... ~ ~~~ subsection, the Secretary has authority solely to receive 

~]',::; the statements referred to in paragraph (1); to disallow 

~ l--!.l credits for amounts paid to an educational institution which 

has failed to file such a statement as provided in 

p!J!agraph (1); and to disallow credits for amounts paid to 

an educational institution against whicp a final judgment 
lseeh;1J 

has been entered in an action und~ as provided in 

paragraphs (2) and (4). 

II ( e) Definitions. -- For purposes of this section --
'11 C 1/('!J- i' x., er~~,. - -:.-,.,' 

" (1) Educational Institution. _ _: The term 

" 'educational institution' means an elementary or secondary 
'fl,.''(,') 

school which; s Aan educational organization described in 

section 170(b) (1) (A) (ii~j o-ther thaR a sehool witl:l aR 
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.e-ue-iusively religious cuttlculwu, whid~ a privately 

* " operated, not-for-profit, day or residential school , and 
.I 

~e1bicb 1'HHi e01Rpli0d witA all applicable reeit1ireme11t:!!I ef H1is 

.\et fg,i; exemptiae from taxation under section 501 ( a) as an 
111'cJfA./,,,J c,,,_~ -or,rvfe.J.. sc.~oofs h, 1u',',c,t., s.J:,s""1011.s (c) ~ {i,J A_ 

organization described in section 501 (c) (3);" Sctno,,, s-01 d ·r 
~ ~/Jply. o ho f-r "(2) Tuition Expenses. -- The term 'tuition expenses' 

means tuition and fees paid for the full-time enrollment or 

attendance of a student at an educational institution, 

including required fees for courses, and does not include 

any amount paid for 

"(A) books, supplies, and equipment for courses 

of instruction at the educational institution; 

"(B) meals, lodging, transportation, or 

personal living expenses; or 

"(C) education below the first-grade level, 

such as attendance at a kindergarten, 

or similar institution." 

nursery school, 

SEC. 4. DECLARATORY JUDGMENT PROCEEDING. 

Subchapter A of chapter 76 of the Internal 

re.J~c;'J"4;h"J 
sevflin 7'fO Y llS 
~hi,. 790'1 a.J l,y 

e Code of I 

1954 (relating to judicial proceedings) is amended by j inserting 

after section 7407 the following new section: 

"SEC. 7408. DECLARATORY JUDGMENT RELATING TO RACIALLY 

DISCRIMINATORY POLICIES OF SCHOOLS. 

"(a) In General. -- Upon petition by a person who has been 

discriminated against under a racially discriminatory policy~ 

...defiRecol ir:i e00tieA 44II(d) (3)), the Attorney General is 

authorized, upon finding good cause, to bring an action against 

-8-
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an educational institution .+a s ele £i ned i n seeti en -i-iH ( e) (;I,~ in 

the United States district court in the district in which the 

educational institution is located, seeking a declaratory 

judgment that the educational institution has followed a racially 

discriminatory policy and has, pursuant to such policy, 

discriminated against the person filing the petition. 

"(b) Time for Filing Petition. -- The petition shall be 

filed with the Attorney General within 180 days after the date on 

which the act of racial discrimination is alleged to have been 

committed against the person filing the petition. 

"(c) Notification and Opportunity to Comment. -- Upon 

receipt of the petition, the Attorney General shall promptly 

notify the educational institution in writing of such petition 

and the allegations contained therein. Before any action may be 

filed, the Attorney General shall give the institution a fair 

opportunity to comment on all allegations made against it and to 

show that the racially discriminatory policy alleged in the 

petition does not exist or has been abandoned. 

(e)~"(d) Time for Bringing Action. -- An action may be filed by 

the Attorney General no later than 1 year after receiving the 

petition. ) 
---- (su. bAC.I< 

SEC. 5. TECHNICAL AND CONFORMING AMENDMENT. 

(a) The table of sections for subpart A of Part IV of 

subchapter A of chapter 1 of such Code is amended by inserting 

immediately before the item relating to section 45 the following: 

"SEC. 44H. Tuition expenses." 

(b) Section 6504 of the Internal Revenue Code of 1954 

-9-
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(relating to cross references with respect to periods of 

limitation) is amended by adding a new paragraph (12) at the end 

thereof: 

"(12) Disallowance of tuition tax credits because of a 

declaratory judgment that a school follows a racially 

discriminatory policy, see section 44H(d) (5) ." 

(c) The table of sections for subchapter A of chapter 76 of 

the Internal Revenue Code of 1954 (relating to civil actions by 

the United States) is amended by striking out the item relating 

to section 7408 and inserting in lieu thereof: 

"Sec. 7408. Declaratory judgment relating to racially 

discriminatory policies of schools. 

"Sec. 7409. Cross references." 

SEC. 6. TAX CREDITS ARE NOT FEDERAL FINANCIA L ASSISTANCE. 

Tax credits claimed under this section shall not constitute 

Federal financial assistance to educational institutions or to 

the recipients of such credits. 

SEC. 7. EFFECTIVE DATE. 

The amendments made by section 3 of this Act shall apply to 

taxable. years beginning after December 31, 1982, for tuition 

expenses paid after that date. 

-10-
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GOVER!-Jil.~JC~ OF PRIVATE SCHOOLS 

Attached is the sum..-nary of data cor:1piled from an "unofficial" 
sur·,ev of the f iftv sta-:.e de:>art.-:\ents of education relative to 
the "governance" of private -(including parochial) elernentary 
and secondary schools in eac~ of tieir states. The question­
naire was dra=ted by the Of=ice of t~e Consultant for Nonpublic 
Schools (Florida Department of Education), at the suggestion of -
and with the assistance of - me.~bers of the Florida Department 
of Education~ Florida Association of Academic Nonpublic Schools 
Ad Hoc Committee. 

' The questionnaires - with appropriate cover letters - were dis-
tributed to individuals identi=ied bv the U.S. Office of Educa­
tion as serving as "private school liaisons" in each of their 
states. In those states wherein such an individual was not 
identified, the auestic::::ai.=es ·,•;ere direc;ted to the state com­
missioner's office. Because of the informality of the survey, 
and because a n~~ber of states collect little - if anv - data 
on private schools, the sur-,ey is at best a "sketch" on the 
types of regulations and governance structures vis-a-vis pri­
vate ela~ent3ry and second~r:' sc~ools in the ot~er states. 
As you will note upon reviewing this data, there is a very 
broad spectr·.1m of "gove::::nance" procedures throughout the coun­
try. 

DIST~IBuTION 

A total of forty-nine questionnaires was sent to each of the 
stace decart~ents of education (exclusive of Florida) listed 
in the U~OE directorv oreViouslv cited. All but three states 
res?onded to the initi~l questionnaire and the follow-up re­
q~est, with one state responding that they had no jurisdiction 
over private elementary and sec~ndary schools, and ~ould there­
fore be unable to answer any of the questions. (T~ese three 
st~t2s later provided us data via telephone.) 

1. 
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Under 
50,000 
students 

50,001 -
200,000 
students 

State ~ccreditation 

16 

1 
3 

~ '1 

1 

., 

State A ::::=::,-.ra l -
9 6 

10 .! 

7 8 

State Licensure 

15 4 

3 3 

8 11 

Teac~e= Certification 

11 11 --
8 3 

" _3_ 0 

sv=-~·LJ\RY OF FI!'1DINGS 

Over 
200,000 
s'::..1dents 

2 

1 

5 

1 --
2 --
5 

0 

1 

7 

4 

2 

2 

Voluntary accreditation program 

Mandatory accreditation program 

No state accreditation progr~~ 

Voluntary approval prog=a~ 

Mandatory approval program 

No state approval program 

Voluntary licensing prog=am 

Mandatory licensing progra~ 

No state licensing prcg=am 

Voluntary teacher certification 

Mandatory teacher certi=ication 

No teacher certification re-
quirements for private school 
faculty 

P=iva-:.2 Sc~ocl Statewide u~~=alla Oraani:ation 

6 10 

1 3 

0 1 

2 1 

6 

2 

0 

3 

Have statewide un.brella or;an­
ization 

Private school oraanizations 
accredit member s;hools 

State "officially" recognizes 
private school accreditation 
program 

Advisory group or ad hoc comnit­
tee representing private school 
organization and state depart­
ment of education 

2. 
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:- OBSI:RVATIO~S 

1. Of the 50 states (including Florida) responding to the sur­
vey, only 5 administer mandatory accreditation programs, and 
28 administer voluntary accreditation programs. However, 
3 of the states which require mandatory accreditation only 
reauire the accreditation for non-church related schools. 
A third state requ~res accreditation for high schools 
(grades 9-12) only. 

2. Thirtv-two states administer voluntarv and/or mandatorv 
"appr;val" programs, with religiously-affiliated schoois al­
lcwed to seek t.:1-e "voluntary" approval status in Mary la:1d 
and ~evada. A similar exemption is allowed to church-a~fil­
iated schools u:1der Pennsylvania's licensure statutes. 

3. The te::-:!:s "a;:;::roval", "lice:isure", and "recognition" see::i: 
to be soce~hat interchangeable araong the responden~s. 

4. Only 13 states require private school faculty members to be 
state certified. (However, two states added that the law 
was "une:l=orceable".) Anothe:r- 26 states prov ide private 
school faculty with the opportunity to seek state cert~fi­
cation. 

5. Private sc~ool advocacy or "umbrella" 6rganizations are 
established (or are currently being established ) in 22 
states. A fe w ot~e= states hav e private school associations 
which so~etices double as "umbrella" groups; howev er, t~ey 
are not "official" sookes.ner. for the nriv ate sector. Onl y 
6 of these or~a:1izations accredit tnel::- member schools -
with t:1e Cor:.:iec~ic'..lt c.;.PE the sole organization "officially " 
recosnized ~Y the state department cf education. Six of t~e 
states hav e created private school adv isory committees whic:1 
work closely wi~~ the departments of education. 

6. A nu~ber of the states re?orted that they were encountering 
difficulties in administering state accreditation or approval 
prcgra~s in the newer church-::-elated schools. 

7. A rev ie~ of t~e material provided us by many of t h e sta~es 
indicated that there did not seem to be a "good'' definition 
of priva~e school. 

3. 
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,AMERICAN BAR ASSOCIATION 

REPORT TO THE HOUSE OF DELEGATES 

SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES 

RECOMMENDATION 

BE IT RESOLVED, that the American Bar Association opposes 
any legislation providing a tax credit, deduction, exemption, 
reimbursement, grant or other financial benefit for tuition or 
other educational expenses to parents of children attending non­
public (private or religious) educational institutions, including 
elementary or secondary sch~ols or colleges. 

REPORT 

There are nCM pending in Congress several bills 1/ to amend 
the Internal Revenue Code of 1954 to provide federal income · · 
tuition tax credits. The purpose of this proposed legislation 
is typically to provide to individual taxpayers as a federal 
income tax credit, against the tax imposed for any calendar year, 
"an . amount equal to 50 percent of the educational expenses paid 
by him during the taxable year to one or more educational insti- · 
tutions," for any of his dependents. The legislation defines 
educational expenses as meaning tuition and fees for enrollment 
and courses, "Educational institution" is defined as an institu­
tion of higher education, a vocational school, and a not-for~ 
profit, privately operated, residential or cay elementary or 
secondary school which does not exclude persons "on account of 
race, color or national or ethnic origin." (Note the omission 

1/ The most notable of which is the so-calle·d Moynihan-Packwood 
Bill, S.550, entitled the "Tuition Tax Relief Act of 1981." 

'..-
''-", 

·.__. 

' 

of "religion".) The maximum amount of the allowable tax 
credit for any taxable year and individual is from $500 to 
$1,00U. ~/ 

President Reagan publicly announced his proposed federal 
legislation providing tuition inco~e tax credits to parents of 
chi1dren attending private or par~chial schools in an address 
before the National Catholic Educa~ion Association on April 5, 
1982.3/ Under the Reagan proposal, the size of the credit would 
depend on the amount of the family income •. For instance, a family 
with an adjusted gross annual income of $50,000 or less would be 
allowed a maximum tax credit of $500 a year for each child. A 
bill embodying this proposed legislation has not yet been intro­
duced in Congress. 

Tuition tax credit legislation previously enacted in several 
States has been held unconstitutional by the United States Supreme 
Court under the First Amendment, as applied to the States through 
the Fourteenth Amendment. Now, for the first time, the legisla­
tion pending in Congress and proposed by the President would be 
effective nationwide if enacted, in direct contravention of the 
First Amendment.!/ 

ij Id. 

!I N.Y. Times, April 16, 1982, pp. A-1, A-15; April 4, 1982, 
p. 21; April 13, 1982, pp. A-1, D-28. 

Y While the constitutionality of this type of legislation 
does not depend on the amounts of money involved, it is of passing 
interest that it has been estimated by the Treasury Department 
that the payments under the Moynihan-Packwood Bill would result 
in a loss of Federal revenue of $2.7 billion in the first year, 
$5.l billion in the second year, $6.3 billion in the third year 
and $6.8 billion in the fourth year, and that the Reagan plan 

-~ 

would cost the government $4.6 billion in tax revenues over the 
next five years. See, New York Times, April 16, 1982; April 4; 198~ 
~ra, n.3. As a purely practical matter, it would seem that 
sucnlegislation is objectionable · since the present Administration 
is seeking to drastically reduce the Federal budget and in doing 
so is making extensive cuts in federal financing heretofore 
available for public schools and other·public educational institu­
tions. 
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The First lvnendment provides: 

"Congress shall make no law respectjng the estab­
lishment of religion or prohibiting the free exercise 
thereof." 

The Fourteenth Amendment makes the religion clauses of the 
First Amendment binding on the States througn its Due Process 
Clause (Everson v. Board of Education, 330 U.S. 1, 8 (1947); 
Committee for Public Education v. Nyquist, 413 U.S. 756, 770 
(I97J). 

In a series of cases, the Supreme Court has held that it 
is a violation of the Establishment Clause to use public funds 
to aid or support private religious educational institutions. 
Accordingly, tuition tax credit legislation repeatedly has been 
held unconstitutional by the United States Supreme Court as a vio­
lation of the Establishment Clause. See, Committee for Public 
Education, et al. v. Nyquist, Commissioner of Education, et al., 
413 U.S. 756 (1973); Sloan v. Lemon, 413 U.S. 825 (1973); 
Public Funds for PubllCSchoolsofNew Jersey, et al. v. Byrne, 
~-, 590 F. 2d 514 (3rd Cir. 1979); affirming 444 F. Supp, 1228, . 
affirmed 442 U.S. 907(1979). 

The Nyquist case involved a New York law which provided 
several forms of financial assistance to parents of children 
attending nonpublic elementary and secondary schools. It provided 
tuition reimbursements to parents of children attending such 
schools, and, for those parents who f~iled to qualify for tuition 
reimbursement, it granted a tax credit or deduction from adjusted 
gross income for each child, in a variable amount, depending upon 
the amount of the income of the parents, The Court held that 
law to be in violation of the Establishment Clause in providing 
for such tuition reimbursements, tax credits or deductions, 

The Court stated: (at p. 783) 

"Indeed, it is precisely the function of 
New York's law to provide assistance to pri­
vate schools; the great majority of which are 
sectarian. By reimbursing parents for a por­
tion of their 'tuition bill, the State seeks 
to relieve their financial burdens sufficiently 
to assure that'they continue to have the option 
to send their children to religion-oriented · 
schools, , , ,the effect of the aid is unmis­
takably to provide desired financial support 
for nonpublic, sectarian institutions," 

-3-
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After referring to this practice as one of the 
"ingenious plans for channeling state aid to sectarian schools," 
the court went on to say: (at p. 786) · 

"A similar inquiry governs here: if 
the grants are offered as an incentive to 
parents to send their children to sectarian 
schools by making unrestricted cash payments 
to them, the Establishment Clause is violated 
whether or not the actual dollars given even­
tually find their way into the sectarian insti­
tutions. Whether the grant is labeled a re­
imbursement, a re.ward, or a subsidy, it.s 
substantive impact is still the same." 

After noting that the parties in· this case 
variously referred to the law as "one establishing a system of 
tax credits" or "a system of income tax modifications," or as 
"one authorizing tax deductions," the Court stated: (at p. 789-791 

{' '. 

". • • We see no reason to select one label 
over another, as the constitutionality of 
this hybrid benefit does not turn in any 
event on the label we accord it. ti 

.;, * * 
"In practical te"rms the,· ,, would appear 

to be little difference, for purposes of de­
termining whether such aid has the effect of 
advancing religion, between the tax benefit 
allowed here and the tuition grant allowed 
under §2. The qualifying parent under either 
program receives the same form of encouragement 
and reward for• sending his children to non• 
public schools. ti 

Finally, the court stateds (at p, 793) 

"• •• Special tax benefits, however, cannot 
be squared with the principle of neutrality 
established by the decisions of this Court, 

• To the contrary, insofar as such benefits render 
assistance to parents who send their children 
to sectarian schqols, their purpose and inevitabl 
effect are to aid and advance those religious 
institutions." 

. " 
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The Sloan case involved a Pennsylvania law which 
provided for reimburseiiients to parents for tuition for their 
children to attend nonpublic elementary and secondary schools, 
such reimbursements to be paid out of revenues from a state 
tax. The court held that this law was in violation of the 
Establishment Clause, stating:· (at pp. 830, 832) 

"For purposes of determining whether 
the Pennsylvania tuition reimbursement pro­
gram has the impermissible effect of advancing 
religion, we find no constitutionally signifi­
cant .distinctions between this law and the one 
declared invalid today in Nyquist. Each autho­
rizes the States to use tax-raised funds for 
tuition reimbursements payable to parents who 
send their children to nonpublic schools_." 

* * * 

" ••• The State has singled out a class of 
its citizens for a special economic benefit~ 
Whether that benefit be viewed as a simple 
tuition subsidy, as an incentive to parents 
to send their children to sectarian schools, 
or as a reward for having done so, at bottom 
its intended consequence is to preserve and 
support religion-oriented institutions." 

The Public Funds Case involved a New Jersey 
income tax statute which included tax relief to parents of 
children attending nonpublic schools. It allowed a personal 
income tax exemption of $1,000 as a deduction from gross income, 
for each child, to such parents. The Court stated (590 F.2d 
at p. 518) : 

". • • Despite this difference in the form · of 
relief, the taxpayer in each instance "is 
allowed to reduce by hn arbitrary amount the 
sum he would otherwise be obliged to pay over 
to the State," Id, at 791, 93 s.ct. at 2974. 
Because the great majority of eligible tax­
payers secure this tax relief by virtue of 
supporting dependents in religiously affiliated 
elementary or secondary schools, the "'money in­
volved represents a charge made upon the state 

- s-

for the purpose of religious education,' 11 
~/ 

See also the following cases: 

Wolman v, Essex, 342 F. Supp. 399 (1972), aff'd, 
mem, 409 U,S, 808, where an Ohio statute which provided grants 
of $90 to parents for each child attending nonpublic schools 
was held unconstitutional, • ·· 

Kosydar v. Wolman, 353 F, Supp. 744, 762 (1972) 
aff'd. sub nom. Grit, et al. v. Wolman, 413 U.S. 901 (1973), 
which held unconstitutional an Ohio s 'tatute that provided a tax 
credit to parents of nonpublic school students, as well as 
other forms of financial benefits, "whether by tax credits, exemp­
tions or deductions." 

Rhode Island Fed. of Tchrs., et .al. v. Norberg, 
630 F. 2d 855 (1st Cir. 1980), where the Court held to be uncon­
titutional a Rhode Island statute allowing to taxpayers, as a 
deduction from gross income, amounts paid for tuition and 
other educational expenses for sending children to primary and 
secondary schools (public and private) in New England. The Court 

• pointed ' out that the overwhelming majority of parents eligible 
· for tuition deductions sent their children to sectarian schools. 

The Supreme Court has repeatedly pointed out that primary 
among the unconstitutional actions proscribed by the Establish­
ment Clause is the "sponsorship, financial support and active 

_involvement of the sovereign in religious activity." Nyquist, 
~~ at p. 772; Sloan, supri at p. 832-3; Lemon v. Kurtzman, 
4037J.s. 602, 6127T9,l): Waz v. Tax Commissiori, 397 U.S. 664, 
668 (1970). Tuition tax credit legislation, whatever form it 
might take, is precisely the kind of unconstitutional measure 
proscribed by the Establishment Clause. 

Tuition tax credit legislation has been and is .being vigo­
rously opposed by public school organizations such as United 

5/ In Nyquist, the Court noted that 85% of all of the nonpublic 
elementary and secondary schools in New York State were church­
affiliated, practically all of which were Catholic -parochial 
schools. In the Sloan case, the Court noted that 96% of the chil­
dren attending nonpublic schools in Pennsylvania were attending 
church-related, mostly Catholic parochial schools. In the Public 
Funds Case, the Court noted that 95% of nonpublic elementary and­
secondary schools in New Jersey are religiously affiliated. SuQ­
stantially the same situation prevails throughout the United 
States, 
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Federation of Teachers and American Federation of Teachers, 6/ 
who regard it as a serious threat to the American public school 
system, and by various Protestant and Jewish religious groups 
and others. Its principal support comes from Catholics, who 
maintain throughout the country an extensive parochial school 
system. It is of interest that in recent months, voters of 
Washington o.c. defeated by a ma~gin of better tnan 8-! ace­
ferendum for a tuition tax credit , proposal, and a similar re­
ferendum was recently defeated _in, California. ]./ 

This country's public school ·system is one of its greatest 
demo.cratic institutions. It is supported with public funds. 
It is open to every child of whatever background. If parents, 
for whatever reason, choose to send their children to private 
or religious schools, they, and not the public, should bear 
the educational expenses incidental thereto. The principle of 
separation of church and state has been described by one author 
as "by far the most significant contribution America has made 
to the evolutionary development of religion."!/ 

Tuition tax credit legislation, if enacted, would consti­
tute •a violation of the Establishment Clause of the First. Amend• 
ment. Accordingly, the American Bar Association should oppose 
any legislation providing a tax credit, deduction, exemption, 
reimbursement, grant or other financial benefit for tuition or 
other educational expenses to parents of children attending non• 
public (private or religious) educational institutions, includi1 
elementary or secondary schools or colle~es • 

• 

August, 1982 

Respectfully Submitted, 

CRUZ REYNOSO . 
Chairperson . 
Section of Individual Righ 
and Responsibilities 

!/ New York Times, November 8, 1981, P• E-9. 

2/ New York Times, November 8, 1981, p. A•9; October 26, 19E 

8/ Torpey, "Judicial Doctrines of Religio1,1s Rights in Americ 
U. of No. Car. Press (1948) at .p, 6, 
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General Information Form 
To Be Appended to Reports with Recommendations 

No, 
( l e_a_v_e~b~l-a-nk) 

Submitting Entity Section of Irxlividual Rights and Responsibilities 

Submitted by Cruz Reynoso, Chairperson 

1, Summary of Recommendation(s), 

'lh.is reccmrendaticn states that the ABA or:poses any legislatia, providing 
tax credits, <Eduction.s, eY..enptions, reinburserrents, grants, or other financial 
benefits for tuitia, or other educatic:nal expenses to parents of children · 
attending non-public (private or religious) educational institutions, including 
elarentary or seo:>rxlary schools or o::>lleges. 

2, Approval by Submitting•Entity, 

'lh.is recc:mrendatioo was a.i;:proved by the I,R,& R, Council at its Executive 
Q:iuncil Meeting in Washington, D,C. oo April 23-24, 1982, 

3, Background, (Previous submission to the House 
or relevant Association position,) 

None • 

4, Need for Action at this Meeting, 

. 
'l\ution tax credit legislaticn is ro, pen:ling in a:n;ress. 'lhe President 

. has recently announced his sui;p:,rt for such legislatioo, (See tS "Status. of 
Legislatia," en next page), 

5. Status of Legislation, (If applicable) 

S, 550 was introduced on February 24, 1981 and referred to the Senate 
Finance Subcarrnittee on Taxation and Debt !1:lnaganent, Hearings were held in 
that subcomdttee on June 3 and June 4, 1981, No subcamli.ttee narkup had been 
scheduled as of June 8, 1982, 

In the Jbuse of Representatives, several tuition tax credit bills have been 
introduced and referred to the Cattnittee on Ways and Means, No hearings or 
narkups on these bills had been scheduled in the Jbuse Ways and Means Cattnittee 
as of June a, 1982, 

6, 

. 7. 

8, 

Financial Information, (Estimate of funds required, 
if any.) 

N/A 

Conflict of Interest. (If applicable) 

N/A 

Referrals, 

0:lncurrent with subni.ssia, of this report and rea:mnendation to the 
Secretary, it will be sul::rnitted to the chairperscns of all pertinent~ 
sections and divisioos, 




