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The Honorable Donald Regan
January 26, 1981
page 2

words, in the case of a church-related school, the church
itself stands to lose its tax-exemption. Anéd not only would
the church be taxed on any unexpended income, the congregation
members--many of whom do not send children to the school=-
would no longer be able to deduct their contributions to the
church since it would no longer be a qualified organization. -

The historic tax-exemption for churches and for their
members has been consistently, unwaveringly maintained under
the first amendment principle of separation of church and
state. The revocation involved here is absolutely unpre-
cedented. Its significance cannot be overstated.

- The second issue involved here is that, in considering
the Fiscal Year 1980 appropriations for the Department of
Treasury, Congress specifically withheld appropriations
from the IRS which it might have used to:

formulate or carry out any rule, policy, pro-
cedure, guideline, regulation, standard or
measure which would cause the loss of tax-
exempt status to private, religious or church-~
operated schools.

The constitutional propriety of agency action which
flies in the face of congressional intent remains to be
resolved. lgg%s§§§g£é2g_§§g_ggggggginty about _this _issue
i{s the fact tha Tight v. Miller, & virtually jdentical
suit which was dismissed only six months before Green,

Judge Hart ruled that the IRS was precluded by the 1980
Yreasury Appropriations from such action as is involved here.)

Another significant issue is that if the IRS should
persist in this effort, one law will be applicable in
Mississippi and another law applicable in the other 49 states.
This must be avoided in the interest of fairness and uniformity,
especially in a matter so significant and sensitive as this.

Finally, this case was brought by a pr;vate liticarnt
against the Treasury Department. At no time has any affectes
school been given an opportunity to be heard. This “sweethear:
case was decided with complete absence of representation fo.
the schools and churches involved.

In Judge Hart's earlier decision in Wright v. Miller, ir
addition to ruling that the plaintiffs lacked standing for
failure to show injury traceable to IRS that would be remediel
by a ruling in their tavor, it was ruled that the case lacked
an "adversary context.”




~" she Honorable Donald Regan
Sanuary 26, 1981
Page 3

In Green, as in Wright, there was no "adversary context.®
The Treasury Department utterly failed to represent the interests
of the schools. This failure of representation is clearly re-
flected by the department's refusal to appeal the lower court's
decision and by their supine acceptance of an order which places
the burden of proof on the schools to demonstrate their lack of
unlawful discrimination.

Pursuant to Rule 24 of the Federal Rules of Civil Procedure,
two church-related schools have moved to intervene in Green. '
These motions are on appeal in the D.C. Circuit Court of Appeals,
and a third motion to intervene is expected to be filed &in the
near future.

Given the extremely important constitutional implications
- of this case, given the fact that the affected schools have been
denied due representation, and given the conflict between the
instructions of the court and the refusal of Congress to permit
the expenditures of funds to carry out those instructions, we
strongly urge that the department immediately reexamine its
previous position in this matter. Toward this end we would
appreciate a meeting with you at your earliest convenience,.

Thank you for your consideration of this important matter.

e P :
. . . . a ) . Py ;1 & .
" 2ok siadla . agh . S SO J & R, 3V 340" 4 p o
b . L T v, "% . N ) > 8, e AT A Rets B > K -
“.' L CER 3 ST S Nty | K e 'Y v, . [ ’ 43 . 3 o
| M A A . IS A 3 . % NS YL B $Y \ JUT 9 al Lo
. .

81ncere1y. .
///:’.\ ‘u’ f-f
o N STENNIS - . THAD COCH oz iy A

AT

'

P pnsed o

E o

- &’?'L \“\\-” LI'I"'\\' v !

f"\b(ef //. 25t 'ﬂ XN
; .
TC/cbp

Enclosures




o AN 3104 I

- W
: FlLL
) g e ..
WILLDAM H. CREEN, et al., y . BACS 1530
' )
Plaintiffs, ) JELES F. DIVLY, Ciory
) '
) :
v. ) Civil Action Mo. 69-113%5
| )
| C. WILL1AM MILLER, et al., )
: )
| Defendants. )
)
)
i ORDZR AND PERMA'ENT INJUNCTION

This mitter having came before this Court on plaintiffs' motien fc
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furiher daclaratcry and injuaictive relief, and the plaintiffs ravisg

rewved for semary judizent, and the defendants having roved for sumrar

jud mant, and this Court having considered the entive vecord including

depasitions, answers to interrogatories, rejuests for adrissicns. plezi |

and other docunents submitted by the parties, a13 oral arguoment thires

x.d it appearing to this Cowrt that thare is no gonuine dssee of

13

naterial fact, and it futher appearing to this Coxrt that the duiedx

have not violated the order of June 30, 1971, bus that szid c:dor vogul

——

syplenentation and wodification, it is hereby

REEA »)
-

. ORDFR7D, that the permment injincticn entered by, thds Gzt o

RIS T
June 30, 1971 rorains fully in effect but is swprlennted ad resies 3

follows:



. proceedings to be racially discriminatory; or were estatlished or

are located or vhich they serve were desegregating, and which canot

' recruitment prograns to secure black students or teachers, including

' of the private school and all facilities and progras therein &€ ind-e=
1)

Defoximnts G. Willixn Miller, as Sceretavy @l Treaswy, o
Jercme Kurtz.. as Connissioner of Intermal Revenue, their agents; Servant<
eployees, attormeys, and successors, sre enjoined and restrained frog
according tax-exenpt status to, and {rom continubng the tax-exempt staruc

now enjoyed by, all Mississippi private schools or the organizations tha:pg

!
that operate them, which: i

(1) which have been determined in adversary or administrative
expanded at or about the time the public school districts in vidich they

duemoastrate that they do not vacially discriminate in adnissions,

epleymant, scholarships, loay programs, athletics, and extra-caricular

progras.

(2) The exdstece of conditions set forth in Paragraph (1) herein

raises an inlarence of present discrimination against blacks. Such

irferaice ray be cvercoqe bty evidince vhich clearly and convincingly

reveals oblective acts and declarations estabdlishing that such is not

yromirately caused by sucth school's policies and practices. Such eviidoiic

right includz, bot is not limited to, proof of active and vigerous

students' graits in aid; or proof of continued, naningful public
advertiscumants stressing the school's open adaissions policy; or provd

of meaningful cosmnication between the school @d black grogs e

black leadars within the commnity concerning the school'’s nondiscrimirat!

- . y W that the dave
policies, and any other similar evidunce calculated to show'th

'
!

: W“ o the
opcn to students or teachers of both the black ad white races \f



In order to cnsure that defindants have informition upon which
they can make a preliminary judgment as to whether a private school is
actuslly practicing racial discrimination, the following modifications

are made to this Cowrt's 1971 Permanent Injm'ctir;n:

(3) Provision 11(A){2) of the Pevmanent Injmctim';is amended to

than four (4) times amually for . a period of three (3) years in a

newspaper of general circulation serving the arca from vhich the school

‘ require that printed notices must be published on a regulér basis no less
\ drawvs its student body.

|

?

(4) Provision 11(A)(2)(a) is further amsded to require that awy

P radic advertisenants used by a school to publicize its policy of

. nondiscrimination must be broadcast with sufficient frequency to be

" reasoasbly desipned to reach its intended audience in the minerity

- cominity. A schocl opleying this method of publicizing its nendiscrizm-
. @

-

inatory policy rust sunply the IRS with the dates and times of transmissic

the radio station uscd; th2 tape and a writien wranscript of the anoaswe

. ¢ . cwe a .S
H . ™.

day and the nutber of times it was broadcast during the year.

|
i
! (5) Provisions (11)(B)(1)-(3) are am=ded Lo require that the

informiation required must be supplied by cach scheol es set forth in

——————a

i Paragraph (1) herein on an amual bacis for a pericd of three (3) yewis.

] N PP &  yeayr -|""'
;‘I'ne 1RS shall not approve or continue the tax-exapt status o &ty Siu-.

Mississippi private school which fails to supply any of the reguires itz

ior other information. . ) ‘

|
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in order for the school to male the shiwsine =~ =77

oy rrovisions 11(B) (1)-(3). are jurther ieended to Yoquire |
the following infonmtion be supplicd on an annual basis for 4 peri
of three (3) years:

(a8) the race of board mawbers; -~

(b) the grades cerved by the school from its incepei,

the piesent; :

(c) the date the school opened for‘l.he first time ad
grades served upon opening:
(d) the dates additional grades were added,
(e) whether the school is presently recognized as exc
| from federal income taxes;
(1) the date on which the exeption was gi'a.".te
(£) whether the school received textbooks fram the Sta
of Miesissippi 1nder the State's textbook picgrer;
~(1) whieither the school ever withdres from sush
progra™ or whether it was held inzligible t
receive textbooks in any judicial or
asd=inistrative proceeding;
(g) whether awy tuition due the schoel has bem. waivel
(1) if so, the nuwber of students by race, gra

such waiver during cach school year.

(7) The defendants are enjoined frasm continuing in eifect auy

. 'Y . s : S pu— Y eq ¥y . Yy
ruliig recopnizing tas-exept status of any Mississippl privaic soa
2s sct forth in Paragraph (1) herein unless the shosing and inirets

. ; . o omske ol
requived by the Permmaont Injunction as amnded shall be mss &

suplicd within 120 days fiom the date of this Order, ¢: suzh At .i.7

period, not to exceed 120 duys, as defendmits nay provide €1 €t



- which shall be collecied and maintained on an annual basis for co-)

(8) The cclavianis are wrihet anjoined to conduct a survey
Mississippi private schools as sct forth in Paragraph (1) herein,
including all such church-related schools, obtﬁining the infomation

required by the permaent injunction, as awnded, described horein,

for a period of three (3) years.

(9) Thi: defendants me enjoined to take all reasosalle steps t
deternine which, if any, church-related schools in Missiceipni weulé

cone under Paragraph (1) herein.

(10) Tnc defendints are further ejoined to mie anual rc—ports:
this Ceart specifying the steps taken to inplanent the injunctive decy
Tie first report is 1o be made at the expiration of six (€) monihs Iz

tre cite of this order, and thwrcaficr on July 1 of eazh susceeding we

for e period of three (3) yvears. It is further,

RCURED, that, except for the nndifications herein, the plaindd

.
te &

roticn fer surrary julgnest be, and the sz hzreby is, d=zmied; and (b
(-

U celendants' rotion for suwary judgmat be, and the szme hevely is
cumicd.
George L. T ;,/
INITED STAIES DISIRICT SV~
lasted

LTAY 5- 1369 ‘
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QNIGNAIRE FOR PRIVATE SOWUOLS DOMPI FROY FELERAL INCOME TAX UNDER

Please furnish the following information.
needed sttach additional gheets.

SECTION 501(c€)(3) LOCATED IN MISS1SSIPPL

I1f sdditional space is
Please send the canpleted Questionnaire

to: Internal Revenue Service, 111) Constitution Avenue, N.W., Washington,

ch. 2022" Attn:
have any Questions, contact Jay Rotz or Charles Barrett at

If you

E:DO:T:R:2:4-PS, using the enclosed envelope.

(202) 566-3839 or 566-4754, collect.

If the name or address used in the ncconpanymg letter is incorrect,

(1)(a)
(b)
(c)
(9)
(e)

(f)

(9)
(h)

(2)(a)

(b)

(c)

" please provide the correct name and address, .

Name of tax-exempt entity
Address
Date Of IRS exenption letter (if any)
School's name if different fram (a)
If you are exempt under a group ruling, give the Group
Exempt fon Nunber
If you are exempt because you are an activity of a tax exempt
organization, give the full legal name of that organizaion

and the date of its exemption letter (if any).

County in which school is located
Counties fram which stulents are drawn

The date your school first opened and the grades served upon
opening.

Date Grales
The dates additional grades were added.
Dates CGrades

Annual student enrollment since the school opened or 1964,
whichever is later.

1964 - 65 1572 - 73
1965 = 66 1973 - %4
1966 - 67 1974 - 75
1967 ~ 6E 1975 - 7¢
1968 -~ €9 1976 - 77
1969 - 70 1977 - 78
1970 - ) 1978 - 79
1871 - 72 1979 - 80

r;- . %a: o

S les ten

. « . L IR
- - o -
onm coowr '?'—_-.. o = o
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(3)(a) Has }our school ever been determined Ly any Pederal, atate,
or county judicial or adninistrative proceeding to be
racially discriminatory? YES [ ] NO | )

If yes, explain and furnish all relevant information.

¢ (b) Was the school established or expanded at or about the time
the public school districts in which the school is located
or which it serves were desegregating? YES | ) NO | )

Under the penalties of perjury, 1 declare that I am authorized to sign this .
.. guestionnaire on behalf of the above organization and I have examined the .
.«.* 4$nformation contained herein, and to the best of my knowledge and belief it ..
. is true, correct and camplete. P

(Signature) (Tatle or avthority of signer) (Date)

Signature Requirements = A principal officer or trustee of the organization
. @ast eign this questionnaire. 1f it is signed by an employee specifically -
Lt .authorized to do so by the organization's governinjy instranrent or by valid
board resolution, it will be regarded as signed by & principal officer or
trustee. An attorney or agent specif xcally appointed to sign the question-
naire by a valid power of attorney may sign it instead. If authority to
. '8lgn is based upon a board resolution, send a conformed copy of the
T. resolution with the questionnaire. If the authority to sign is based upon
- a power of attornmey, the original power must accarpany the guestionnaire.
.. . -Any power of attorney must be signed by the person or persans having authority
. “l... to 8ign the questionnaire.

o 1—-.- — v = - pov—_ o wem gy e, * 1o BB sigEraEs st @b G © e otgae vy S TP TR TN

R



“e wts-nmm: FOR BFRIVATE KINWME DEMT IR Fie RAL INCUIE DAX LSDER
', . © SECTION 501(e)(d) LOCATLD TN m'kl’ 190 WS WEDTARED RY OKIYIK OF THE
WRITED STATTS DISTMICT QUM KU ‘Nl DISTRICT OF COILNBLIA
IN GREEN v, MILLER, KW 5, AND NT 2, 1980,

The following infoomation must be furmaishad. 3 additional space is
needed sttach additional gheets. Plezse s+nd the copleted Questicnnaire

=7+ ¢0; Internal Revenue Service, 1111 Constitution Avenve, N.W., Washington,

D.C. 20224, Attn: E:PO:T:R:2:4-P5, usirc the enclosed envelcpe.

° If you have any Questions, contact Jay Rotz or Charles Barve:t ot
(202) 566-3B39 or 566-475¢{, collect, .
If the name or address used in the accortpenying letter is ancortect,
Please provide the correct nawe and alddress,
(1)(a) Has your sshool eser rece:ved textboo:e fran the State of
-7 Mississippi under the S:tete's texthook program?
Yes [) N {)
- {b) 1f not, eplain and furnish all relecant informmation.
(c) 1f yes, h2s yor sciool ecer withdrz.n fram soch progras,
or been held inelicible to receive textdboous in any judicial
Or asministrative proceeiinz? Yef [ ) NO 1)
((-}) 1f yes, explain an3d fumniern all relecsant infornation,

(2) Rccaal w-;os*tzo-u for to= current gsadenic yerr {J308-8D) &nd
the projection of the rezial epesition £or next yeer (1S982-81)
of wour:

~ 1979/80 15E0/8]
. (2ctuel) 5= STojected)
(2) Student Bady:
White:
. Black: —e S——
' Others *' ™ —
; (b) Applicants for sinission: .
2 ' White: ___
; . m.&: com— .
(o 4: 3 4] —




Q)

(«)

(S)

(€¢)

Fecul ty:
Whate:
Black:
Other:

Adninistrative Szeff:

White:
Black:
Other:

1f any scholarships, loans, Or eraats-av-aid rive ever buen sarded,
or if any tuition has ever been wi wwed, pleese provide the dates,
anounts and race of the recipients. _

Tne nmes of your:

(a) - Incorporetors
(b) PFounders

(c) Donors of laxd cr buoildings, whether individoals or
Organizations

o
0
"
"
)]
o3
(4]
4
*e
o
|
'l
]
re
B
o
"m
"
o
L}
'f
o
ve
4 ]
Al
[,
¢)
"n

Do any €I e alore fave an &l ontus lSeniifacetadn es an
Organization hevans ef é Prinilt) wWilellive the raintenante of
secresated school education, or tese emOsnced identification as
officers of or aciive m :s oY sath &0 crganization?
Yes [ ) NO )

Provide any ersidence ©f active &0 vigoroas rioruiteent prograns
to secure blaz) stubents or teatiers.

Procide 2ny ericence of contaweel T
stressing the sstocl's open ar:;ss s
Or transcripis. .

ennzfnl poolic advertiszenis
ne pol iey. Paclese copies




(7) Desoribe ey meaningtul WAt Ion te s an U 1ethaal and
blazk givups and 1hach leasw 1wl 3N e 00, o..ul)' Salerning U
BShool's nondiact widnnt som P acaee.,

(8) Provide any oth=r sinjilar e isv=Te €212.72°¢2 1O show that the
Goors ©f the private school @02 all fesilizies and precras
therein are indeed cpen to studznis ©F 2&:: 08 ©f bOW, the blazk
and vhite races uoon the sane si2'des¢ ¢f at-igsion or erployment.,

(9) Provide any other infoumatiorn t-.a2 you fxe. Ceonstrates that
you 60 not ro.za..]v discrimirete n al-iss.oms, eploTent
scholarstips, loz- prograss, v'.‘e.:c= i ex.n-curncul
prograns.,

(10) If, Gescite & SShool's st2tel policy of reciel mondiscriminesion
’ [ -

you tave £2111 De=2n gmzatle & emvrll sizeificent axrbers of blexk
L. . students, Oescrine any faltts &' LTSS ETENIES YOO tee. »::uld
R A - explain your '.Lna..xl:ty to ‘attract theee stdents, oo ¥ et o 2B 00T Soge

U’ne. the penalties of perfuny, 1 declire L2t I toihorized © ticn this
. q.asuo’naue on behalf of the 2oove organizaticn aw 1 rave exrmed v
<8 eeeihainfcoonetion contained herem, and to the best-of rr-mocledse”and belief St -
ig troe, correct &5 out; e,

(Signature) (Tatle Or &.2:dT3ty o: £i50er) (Daze)

Sicnzture Reguirenents = A principel offiger cr trosiee of the orcanization
“mJsst $ign this qQuestionnzive. I1f it ic gis-&l o & e zlcocee s':»;-.;faca.‘.!\
avitorized to 8o so by the orpanization's :;.-.-e n giTgment cr by vall

boerd resolution, it will be rejardes és Eigms r'. fpel clilicer er
trustee. An attorney or szent specifacelly e:::... D sicn th: goestisy
naire by a valid power of etiommey ray si;: it o

>
© megesl, 1€ aviorniy @




Department
Leal Y of the Treasury
/ j/ Office ofthe
dote §  Secretary

./ .//4/ /"/‘/-‘/« s

Deputy
Assistant Secretary

room 3122
phone 566-8248




MEMORANDUM: Mississippi Private Schocls

The following is a description of schoois operated by churches in

vhich the church may lose its tax exempt status as a result of implemention of

‘the Green order.

1. The school was formed during the year that attendance zones for v
public schools were redrawn, resulting in massive public school desegregation.
The school has approximately 400 students, all of which are white. The school
has not engaged in any recruitment programs~or has had any public advertise-

ments stressing an open admissions policy.

2. The school was formed during the year of a massive geographical
zoning plan. Student body has ranged from 200 to 500 students, all of which
¢ > vhite. The only publicity that this school has is a sign in front
sndicating that the chur;h operates a8 school. There has been no recruitment
program or public advertisements stressing tbe school's open admissions

policy.

3. The school was formed during the year of implementation of a
voluntary desegregation plan. This is a small school with enrollwent averaging

about 50 white students. This school has not recruited nor advertised.
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Schools with Indfvidual Rulings

Not Paragraph (1)

Paragraph (1):
Proposed Revocation in National Office
for Teclmical Advice
{4 conferences held, 1 to be ucheduled.
and 1 tentative no—change)

No change in National Office for pre—closing
Review

District Counsel for Summons Fnforcement

Schools Covered by Church Group Rulings

Not Paragraph (1)

Church Operated Schools Without Rulings

Not Paragraph (1)

Suzmonses with District Counsel for Enforcement
Paragraph (1):
Under Examination

With Region for issuance of R.C. 7605(c)
letter

Inference Overcome
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1.

Status of Mississippi Private Schools with Individual

Rulings and Coming Within Paragraph One of Creen Order

Quitman County Educational Foundation:

Conference held 3/4/81. Post conference information received 3/30/81.
Recommendation to revoke being drafted by Conferee.

Deei Creek Educational Institute.

Conference held 3/5/81. Post conference information due 3/26/81.
Conferee following up.

Marshall County Educational Foundation.
Conference held 3/31/81. Post conference information due April 21.

Lula Rich Educational Fouridation.

Conference held /rost conference information to be submitted.

Indianola Educational Foundation.

Technical Advice request received 3/31. School to be contacted soon
for conference.

North Delta Schools.

Tentative conclusion is that exemption should not be revoked.

Copiah Education Foundation.

No-change in National Office for pre-closing review. Tentative
conclusion is to agree with no-change.
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Honorable Trent Lott

Member of Congress

United States House of Representatives
Waeshington, D. C. 20515

Re: Bob-Jones University v. United States
(Oct. Term, 1981 - Nos. 81-1, 81-3)

Dear Congressman Lott:

Because he has disqualified himself from participating in
Bob Jones University v. United States, Soliclitor General Lee has
asked me, in my capacity as Acting Solicitor General in the case,
to respond to your letter of October 30, concerning the
government's position.

We share your pleasure that the Supreme Court will resolve
- the question whether nonprofit corporations, operating private
schools that, on the basis of religious doctrine, maintain
racially discriminatory admissions policies and other racially
discriminatory practices, qualify as tax-exempt orgenizations
‘under Section 501(c)(3) of the Internal Revenue Code of 1954.

The position that such schools are not entitled to tax-
exempt status has been taken by the Internal Revenue Service
continuously since 1970, and has been upheld by the only two
courts of appeals that have decided the question. Moreover, it
has been endorsed by the current Commissioner of Internal Revenue
and the Chief Counsel of the Internal Revenue. Both of these
officials fully participated in formulating our response to the
petitions and have strongly recommended that we seek affirmance
of the decision of the court of appeals. The Deputy Attorney
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General also took an interest in these cases and was kept fully
informed of the position we were taking. Accordingly, while we
agreed to the petitioners' request for certiorari, we believe
that the Internal Revenue Service's position has substantial
merit and, in accordance with the Commissioner's request,
deserves to be presented to the Supreme Court. The presence of
two petitioners, Bob Jones University and Goldsboro Christian
Schools, and the many amici .curiase, insures that the Court will

be aided by a full and fair presentation of both sides of the
question. _

We appreciate your interest in this matter.

Sincerely,

Lawrence G. Wallace
Deputy Solicitor General
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. EDUCATION

As Governor, Ronald Reagan worked to increase both the
guality of and access to education by boosting:

-~the number of college and'university.schoiarships

from 6,000 to 31,000;
--state loans and scholarships from $4;7 million to $§43.0
million; . : . . a .
--expenditures foé’state univergities,';ﬂa'for primary
and éécopggry schools by 105%, for state college5'164§ and .
commﬁnity ¢olleges by 323%, while'controiling overall state
spending. |
As President, he would work diligently to further expand
the quality of and access to America's schools. | -
The first step is to return control of the schools to
thg local levél—-parents, teachers, and school boardsf
Governor Reagan's.ultimate objective is to tran;fer,fedéral
educational programs, along with the tax sources to'pay for
them, back to the state and locél level. In the meantiﬁe,
he favors consolidagion of most federal education pfograms'
into education block grants which would give localities'ﬁhé
wicdest flexibility ir using federal finanqiél sugﬁart for

schnols. - ' Q

~58 =

< 9=t Craree Senator Paul Laxall, Chairman tav Buchanan, Vrensurer.




He would instruct the federal departments to stxlctly
limit their interference in state and local school .system. 1In f
particular, he opposes the IRS's attempt to remove the tax-

exempt status of priyate schools by-administrative fiat.
Governor Reagan would attempt to expaad educational-
opportunities by supporting eventual enactment of a tultlon
tax credit plan, wh;ch woulad permlt parents to take a credit
on their income tax for each child’ they havé in private _"‘-
school; increased fcderal experimentation with education .
.vouchers, which would increase parents' choice of which
schools to which they could send their chlldren, and restoratlon
of the integrity of the student loan program.
.He also believes that education policy should enaure
eguality of educational opportunityt To this cnd,.Governor
Reagan would rigorously enforce laws which prohibit ihtentional'
racial segregation, and would supoort voluntary integration
plans such as maénet schools. Howecer, he opposes forced
busing, because it’ diverts both monay and attention from
incfeasing the quality of education in individual schools..
?inally, Ronald Reagan believes increased educational
opportunities can best be promoted by a sound eéonomic policy,
which reduces the inflation which forces private schools and
colleges into a cost-price squeeze and which reduces the

federal deficits which co-opt credit necessary for state and

locel school systems to raise adeguate revenues.
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Iu the Supreme Cmut of e Yuited States
OctoBER TERM, 1980

No. 81-1

GoLDSBORO CHRISTIAN SCHOOLS, INC., PETITIONER
.
UNITED STATES OF AMERICA

No. 81-3

BoB JONES UNIVERSITY, PETITIONER
v.

UNITED STATES OF AMERICA

ON PETITIONS FOR WRITS OF CERTIORAR! TO THE
UNITED STATES COU'RT OF APPEALS
FORTHE FOURTH CIRCUIT

BRIEF FOR THE UNITED STATES

OPINIONS BELOW

No. 81-1. The order of the district court (Pet.
App. 5a-18a) is reported at 486 F. Supp. 1314. The
opinion of the court of appeals (Pet. App. 1a-3a) is
not reported. '

(1)
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No. 81-8. The opinion and order of the district
court (Pet. App. A38-AT71) are reported at 468 F.
Supp. 890. The opinion of the court of appeals (Pet.
App. A1-A37) is reported at 639 F.2d 147.

- JURISDICTION
® No. 81-1. The judgment of the court of appeals
(Pet. App. 53a) was entered on February 24, 1981,
and the court of appeals denied a timely petition for
rehearing and suggestion for rehearing en banc on
April 7, 1981 (Pet. App. 55a). The petition for a
writ of certiorari was filed on July 2, 1981. The
jurisdiction of this Court is m\oked under 28 U.S.C.
1254(1).

No. 81-8. The judgment of the court of appeals
was entered on December 30, 1980 (Pet. App. Al).
The order denying a petition for rehearing was en-
tered on April 8, 1981 (Pet. App. A100-A101). The
petition for a writ of certiorari was filed on July 1
1981. The jurisdiction of this Court is invoked under
28 U.S.C. 1254(1).

STATUTES AND REGULATIONS INVOLVED -

The relevant provisions of Sections 501 (a), 501 (¢)
(3), and 3306(c) (8) of the Internal Revenue Code
of 1954 (26 U.S.C.) are set forth at Pet. 3 (No.
81-3). The relevant provisions of Section 170(a) and
(c)(2) of the Internal Revenue Code of 1954 (26
U.S.C.) and of Section 1.501(c)(3)-1(d) of the
Treasury Regulations on Income Tax (26 C.I'.R.) are
set forth at Appendix, infra, 1a-3a.

STATEMENT

Although the petition in Goldsbore Christian
Schools, Inc. was docketed first in this Court, we
begin with the statement of facts in Dob Jones Uni-
versity because, on the question presented here, the
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court of appeals rendered its principal opinion in
that case and decided Goldsboro Christian Schools on
the authority of Bob Jones University.

A. Bob Jones University--No. 81-3

1. Petitioner is a nonprofit organization incorpo-
rated in 1952 under the laws of South Carolina. As
set forth in its certificate of incorporation, its pur-
pose is * ‘to conduct an institution of learning for the
general education of youth in the essentials of culture
and in the arts and sciences, giving special emphasis
to the Christian religion and the ethics revealed in
the Holy Scriptures * * *’”" (Pet. App. A2-A3, A40-
A41). Petitioner provides instruction for students
from kindergarten through college and graduate
school (Pet. App. A3, A4l; A, 68-69, 136, 200).
At the college level, it operates a school of education,
a school of fine arts, a school of religion, a college of
arts and sciences, and a school of business (A. 69).
In its graduate schools, it offers courses in art, music,
speech, radio and television, cinema, religion, and
education (A. 200). It enrolls about 5,000 students
and offers approximately 50 accredited degrees” It

t“A" refers to the separately bound record appendix filed
in the court of appeals.

2 Until 1972, the Veterans Administration recognized peti-
tioner as an educational institution offering courses of study
suitable for the education of veterans who were recipients of
subsidies under the educational benefits program administered
by the Veterans Administration. See Bob Jones University v.
Johnson, 396 F. Supp. 597, 600-601 (D.S.C. 1974), aff'd with-
out published opinion, 529 I".2d 514 (4th Cir. 1975). During
this period, petitioner’s courses of study were certified to be
suitable for the education of veterans by the South Carolina
State Board of Education, using criteria prescribed by fed-
eral statute. Jbid. Sce 38 U.S.C. 1771 ¢t scqg. In November
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also offers a nondegree, noncredit program entitled
Institute of Christian Service. The purpose of that
program is to teach the principles of the Bible and
to train Christian character (Pet. App. A3, A4l).
All courses are taught in accordance with the dic-
tates of Biblical Seripture. Teachers are required to
be “born again’ Christians. Students are screened
as to their religious beliefs and their conduct is
strietly regulated (Pet. App. A3-A4).

From its inception, petitioner has, based upon
religious doctrine, maintained a racially restrictive
admissions policy and a policy forbidding interracial
dating and interracial marriage. Prior to 1971,
petitioner excluded blacks entirely from enroll-
ment. From 1971 until 1975, married black persons
and members of other minority races or ethnic
groups were not excluded from enrolliment, but peti-
tioner continued to deny admission to unmarried
blacks unless the applicant had heen a staff membher
of petitioner for at least four years (Pet. App. A4,
A43). See Dob Jones University v. Johnson, 396 .
Supp. 597, 600 & n.9 (D.S.C. 1974), afi’'d without
published opinion, 529 F.2d4 514 (4th Cir. 1975).
During this latter period, petitioner’s doctrinal policy
did not specifically require the exclusion of blacks,

1972, the Veterans Administration terminated the right of
otherwise eligible veterans to receive veterans’ benefits for
education at Bob Jones University based upon a determina-
tion by the Veterans Administration that petitioner had failed
to comply with Title VI of the Civil Rights Act of 1964 (42
U.S.C. 20004 et seq.) and with the Veterans Administration
regulations implementing the statutory requirement of non-
discrimination in federally assisted programs. Sec Bob Jones
University v. Johnson, supra, 396 F. Supp. at 598-509. Upon
petitioner's complaint for review, the district court and the
court of appeals sustained the administrative order of termi-
nation. Bob Joues Universily v. Johuson, supra.
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but denying admission to unmarried blacks was, in
petitioner’s judgment, the best means of implement-
ing its prohibition against interracial dating and
marriage (Pet. App. A43).

Following the court of appeals’ decisions in April
and May 1975, in Bob Jones University v. Johnson,
529 I.2d 514 (4th Cir. 1975), and in McCrary v.
Runyon, 515 F.24 1082 (4th Cir. 1975), aff’d, 427
U.S. 160 (1976), petitioner once again revised its
admissions policy. After May 29, 1975, petitioner
generally permitted unmarried blacks as well as mar-
ried blacks to enroll as students. It continued to deny
admission, however, to any applicant known to be
a partner in an interracial marriage (Pet. App. A4,
A48-A44). 1t also estahlished disciplinary rules re-
quiring the expulsion of any student (1) who was a
partner in an interracial marriage, (2) who was
affiliated with a group or organization advocating
interracial marriage, (3) who engaged in interracial
dating, or (4) who encouraged others to violate pe-
titioner’s rules and prohibitions against interracial
dating (Pet. App. A4, A44).

Until 1970, the Internal Revenue Service recog-
nized petitioner as a tax-exempt organization de-
seribed in Section 501 (c¢) (3) of the Internal Revenue
Code of 1954 (26 U.S.C.). See Bob Jones Univer-
sity v. Simon, 416 U.S. 725, 735 (1974). By letter
dated November 30, 1970, the Internal Revenue Serv-
ice advised petitioner that thereafter it would not
recognize as exempt, or allow deductibility of contri-
butions to, any private school maintaining a racially
discriminatory admissions policy (Pet. App. AS39,
A87). Petitioner responded that it did not admit
black students and that it had no intention of alter-
ing that policy. The Internal Revenue Service there-
fore commenced administrative proceedings leading




KL Y]

6

to the revocation of petitioner’s exemption.®* See Bob
Jones University v. Simon, supra, 416 U.S. at 735.
In January 1976, the Service issued a final notice

of revocation to petitioner, effective as of December 1,

1970 (Pet. App. A40, A87-A88, A89).

2. Seeking to reinstate its exemption, petitioner
brought this action in the United States District
Court for the District of South Carolina for refund
of $21 in federal unemployment taxes for the year
1975 (Pet. App. A3, A40).* The government coun-
terclaimed for approximately $490,000 in federal un-
employment taxes for the years 1971 through 1975
(ibid.). Following a trial, the district court held
that petitioner qualified for tax exemption under
Section 501(c) (8) of the Code as an institution
organized and operated exclusively for religious

~and . educational purposes (Pet. App. Ad5, AT1),

and that petitioner was not required to demon-
strate a nondiscriminatory policy in order so to qual-
ify (Pet. App. A45-AT1). v
The court of appeals reversed (Pet. App. A1-Al17),
with one judge dissenting (Pet. App. A18-A37). It
rejected the district court’s hypothesis that petitioner

3 While the administrative proceedings preliminary to the
revocation of its exemption were pending, petitioner filed a
suit for injunctive relief to prevent the Internal Revenue
Service from taking final action on the revoeation. Bob Jones
University v. Simon, supra. This Court unanimously held that
the action was barred by the Anti-Injunction Act (26 U.S.C.
(& Supp. I11) 7421(a)) and by the Declaratory Judgment
Act (28 U.S.C. (& Supp. II1) 2201), but suggested (416
U.S. at 74G) the refund suit procedure wvilimately employed
by petitioner here.

4 Petitioner's qualification for an exemptlion from federal
unemployment taxes (FUTA) under 26 U.S.C. 8306 (c) (8)
turns on ils eniitlement to slatus as a tax-exempt organiza-
tion under Scclion 501(c) (3).
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was entitled to tax exempt status because it is a “reli-
gious” institution and qualifies under the separately
enumerated “religivus” category of Section 501 (c)
(8). The court rejected “[t]his simplistic reading of
the statute” as one that “tears section 501(c) (3)
from its roots” (Pet. App. AT7). Citing with ap-
proval the three-judge district court’s decision in
Green v. Conmally, 330 F. Supp. 1150 (D.D.C.),
aff’d per curiam, 404 U.S. 997 (1971), the court
concluded that Section 501(c)(8) must be viewed
against its background in the law of charitable
trusts. Thus, the court of appeals agreed with the
Green decision (330 F. Supp. at 1156-1160) that, to
be eligible for tax exempt status, “an institution
must be ‘charitable’ in the broad common law sense,
and therefore must not violate public policy” (Pet.
App. AT7-A8; footnote omitted). Here, it stated, peti-
tioner’s racial policies violated clearly defined public
policy, rooted in the Constitution and the decisions of
this Court condemning racial discrimination. Since
there is a government policy against subsidizing racial
discrimination in education, public or private, the
court of appeals held that “the Service acted within its
statutory authority in revoking [petitioner’s] tax
exempt status ¥ * *” (Pet. App. A10).

In so holding, the court rejected petitioner’s argu-
ment that the application of the Service’s nondiscrim-
ination policy to petitioner violates the I'ree Exercise
and Establishment Clauses of the First Amendment.
Assuming that petitioner’s racial discrimination is
motivated by sincere religious beliefs, the court noted
that the Internal Revenue Service’s policy would not
prohibit petitioner from adhering to its teachings or
force any individual student to violate his beliefs
(Pet. App. A13-A14). The court further concluded
that “the uniform application of the [Service's] rule
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to all religiously operated schools avoids the necessity
for a potentially entangling inquiry into whether a
racially restrictive practice is the result of sincere
religious belief” (Pet. App. A16; emphasis in orig-
inal). _
B. Goldsboro Christian Schools—No. 81-1

1. Petitioner Goldsboro Christian Schools, Inec. is
a nonprofit organization incorporated in 1963 under
the laws of North Carolina. Its articles of incorpora-
tion provide that its purpose is * ‘to conduct an insti-
tution or institutions of learning for the general edu-
cation of Youth in the essentials of culture and its
arts and sciences, giving special emphasis to the
Christian religion and the ethies revealed in the Holy
scriptures * * *'” (Pet. App. 6a). At least since
1969, petitioner has maintained a regularly sched-
uled curriculum, a regular faculty, and a regularly
enrolled student body for kindergarten and grades
one through twelve (A. 10).* During that period,
petitioner has satisfied the requirements of North
Carolina for secular education in private schools.’

8 «“A." refers to the separately bound record appendix filed
in the couri of appeals.

% Pursuant to N.C. Gen. Stat. § 115-255 (1978 repl.), the
State of North Carolina regulates and supervises all non-
public schools within the State serving children of secondary-
school age, or younger, “to the end that all children shall be-
conie cilizens who possess certain basic competencies neces-
sary to properly discharge the responsibilitics of American
citizenship.” In accordance with that siatute, all such non-
public schools—

shall meet the State minimum standards as prescribed
in the course of study, and the children therecin shall be
taught the branches of education which are taught {o the
children of corresponding age and grade in the public
schools * * *,
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Submissions to the State indicate that petitioner re-
guires its high school students to take one Bible-
related course during each semester. The remaining
course requirements and offerings, as reflected in
those submissions, are indicative of secular subjects.
Whether the subject of the course is secular or Bible-
related, petitioner’s practice is to begin each class
with a prayer. This practice is in keeping with peti-
tioner’s overall purpose, and the desire of its foun-
ders, to provide a secular private school edueation in
a religious setting. Based upon an interpretation of
the Bible that it purports to follow, petitioner has
maintained a racially discriminatory admissions
policy since the time of its incorporation. It has occa-
sionally admitted some noncaucasian, but no black,
students (Pet. App. 6a-7a).

Petitioner has never received recognition from the
Internal Revenue Service as an organization de-
seribed in Section 501(c) (8) of the Internal Reve-
nue Code of 1954 (26 U.S.C.). On audit, the
Commissioner of Internal Revenue determined that
petitioner did not qualify as a Section 501(c) (8) or-
ganization, and therefore did not qualify for exemp-
tion from federal social security taxes (FICA) under
Section 3121(b) (8) (B) of the Code, or for exemp-
tion from federal unemployment taxes (FUTA) un-
der Section 3306(c) (8) of the Code. The Commis-
sioner accordingly assessed FICA and FUTA taxes
against petitioner. After making partial payment,
petitioner instituted this action in the United States
District Court for the Eastern District of North
Carolina seeking a refund of $3,459.93 in federal
witholding, FICA, and TFUTA taxes for 1969
through 1972. The government counterclaimed for
$160,073.96 in taxes for that period (Pet. App. 5a,
7a-8a).
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2. On the parties’ cross motions for summary
judgment, the district court ruled that the Inteimal
Revenue Service had properly denied petitioner ex-
empt status under Section 501(c)(8), and the tax
benefits associated with qualification as a Section
501(c) (3) organization because petitioner’s policy
of racial discrimination violated the declared public
policy of the United States (Pet. App. 14a). For
purposes of adjudicating the motion, the court as-
sumed that petitioner’s racially discriminatory ad-
missions policy was based upon a valid religious be-
lief (Pet. App. 7a). It concluded, however, that de-
nying petitioner the benefits of a Section 501(c) (3)
tax exemption did not abridge any rights guaranteed
petitioner under the Fifth Amendment to the Con-
stitution or under the Establishment or Free Exer-
cise Clauses of the First Amendment (Pet. App. 12a-
13a).” The court of appeals affirmed, with one judge
dissenting. Treating the case as ‘“identical” with
Bob Jones University, the court of appeals upheld

7 During the pendency of the proceedings in the district
court, the government agreed to abate all FUTA assessments
against petitioner for periods ending on or before December
31, 1970, and 1o abate ull FICA assessments agrainst petitioner
for periods ending before November 50, 1970 (A. 123). The
government made this eoncession because the Internal Reve-
nue Service’s announcement that it would no longer accord the
benefits of tax exemplion and deductibility of contributions
to racially diseriminatory private schools (I.R.S. News Re-
leases of July 10, 1970, & July 19, 1970, reprinted in 7
Stand. Fed. Tax Rep. (CCH) ¢ 6790, 6814 (1970)), was
effective as of November 30, 1970 (A. 116-117). Sce Internal
Revenue Code of 1954, Section 7805(b) (26 U.S.C.). The
governmeni accordingly stipulated that it was entitled to re-
cover only §116,190.99 upon itls counterelaim, and the district
court entered judgment in its favor in thal amount (A. 122,
141).
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the Internal Revenue Service’s action on the author-
ity of its decision in that case (Pet. App. 1a-3a).
The court observed (Pet. App. 2a):

It is rare that any two cases are identical
twins. Nevertheless, as it happens, there is iden- '

O apk Rt

St o)

AR

y ; tity for present purposes between the instant
c ‘ case and the case of Bob Jones University * * ¢
r which has just been handed down. There the
s- taxpayer was held not to be entitled to the
d- § 501(c) (3) exemption. In some respects, inso-
be- far as decision here is concerned, the resemblance
de- of Goldsboro to Bob Jones University is stronger
(3) than would be the case the other way round.
teed That is so since Goldsboro altogether prohibits
c admission of blacks. The University permits
on- them to enter, but forbids certain interracial as-
'“x;" ‘ : sociations, especially dating and marriage.
'11ae The complete and impeccable treatment by
Jucg Judge Hall in Bob Junes University makes it !
with supererogatory for us to discuss the issue of tax ?
1pheld exempt status under § 501(c)(3). For that as- '
et pect we simply aflirm the distriet court for the
er::e’r::s ‘ reasons advanced in the Bob Jones University
cember case. .
itioner ARGUMENT
). The 1. The decisions below correctly held that the In-
| Reve- ternal Revenue Service acted within its statutory au-
ord the thority in revoking petitioners’ tax-exempt status
bf‘“;’{“s under Section 501(c) (3) of the Code.
;sm e,; | The Internal Revenue Service since 1970, the Dis-
), was | trict of Columbia Circuit, and the court of appeals
nternal below have uniformly ruled that a private school does
). The not qualify as a tax-exempt organization under Sec-
i]‘“’t ‘fe; tion 501 (c) (3) of the Internal Revenue Code of 1954,
181T1IC

A 122 or as an eligible donee of charitable contributions de-
B ductible under Section 170(c) (2) of the Code, unless
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it establishes that its admissions and educatjonal pol-
fCies are operated on a nondiscriminat _g_x:y_bams This
position derives its force from the congressional pur-
pose underlying the charitable exemption provisions
in the Internal Revenue Code. That purpose, to aid
organizations that further some public benefit, is
served by the nondiscrimination requirement. See
H.R. Rep. No. 1860, 75th Cong., 3d Sess. 19 (1938).
It derives also from the federal government’s com-
mitment to the eradication of racial discrimination in
education manifested both in the Constitution and in
many federal statutes and the national policy pro-
hibiting public subsidy of racially discriminatory ed-
ucational institutions, whether public or private. See,
e.g., Runyon v. McCrary, 427 U.S. 160 (1976); Sec-

tion 601 of the Civil Rights Act of 1964, 42 U.S.C.

20004d; Section 1 of the Civil Rights Act of 1866, 42
U.S.C. 1981; Brown v. Dade Christian Schools, Inc.,
556 F.2d 310, 323-324 (5th Cir. 1977) (en banc)
(Goldberg, J., concurring), cert. denied, 434 U.S.
1063 (1978).

Given that public policy and national commitment,
the Internal Revenue Service acted well within its
statutory authority in concluding that a “religious”
organization such as petitioners must satisfy the
“charitable” requirement of Section 501 (¢) (3) in or-
der to qualify for tax exemption. Educational insti-
tutions such as petitioners that engage in racially
discriminatory practices are not “charitable” as that

term is understood at common law., Green v. Con-

nally, 330 ¥. Supp. 1150, 1156-1160 (D.D.C.), aff’d,
404 U.S. 997 (1971). Accordingly, the charitable ex-
emption provisions do not countenance federal tax
benefits to organizations operated for educational
purposes that discriminate against students or appli-
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cants on the basis of race. Green v. Connally, supra,
320 F. Supp. at 1179; Prince Edward School Founda-
tion v. United Stutes, 478 F. Supp. 107 (D.D.C.
1979), aff’d by unpublished order, No. 79-1622
(D.C. Cir. June 30, 1980), cert. denied, No. 80-484
(Feb. 23, 1981) (nonreligious private school denied
tax-exempt status for failure to make requisite
showing that it maintained a vacially nondiscrimina-
tory admissions policy where no black child had been
admitted for a period of ahnost 20 years; directors’
religious belief in the value of segregated education
does not excuse failure to make requisite showing
of nondiscriminatory policy).

2. Contrary to petitioner Bob Jones University’s
argument (Pet. 9), the nondiscrimination principle
applied to private schools by the courts and by the
Internal Revenue Service does not conflict with Con-
gress’ understanding of the requirements imposed by
the Internal Revenue Code with respect to racial dis-
crimination. By the Act of Oct. 20, 1976, Pub. L. No.
94-658, Section 2(a), 90 Stat. 2697, Congress added
to the Code, “in view of national policy,” the provi-
sion now contained in Section 501 (i), which explicitly

-denies exempt status to a social club if its charter or

any of its written policy statements provides for “dis-
erimination against any person on the basis of race,
color, or religion.” The accompanying S. Rep. No.
94-1318, 94th Cong., 2d Sess. 7-8 & n.5 (1976), re-
flects Congress’ intent to apply to social clubs the
same antidiscrimination rule involved here. Congress
was well aware of the Service’s policy implemented
six years earlier that diserimination on account of
race is inconsistent with an educational institution’s
tax-exempt status under Section 501 (¢) (3) and also
with its status as a donee of deductible charitable
contributions under Section 170(c) (2). Though, as
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noted, infra, the Congress has temporarily barred
the employment of proposed new procedures to en-
force the policy of the Internal Revenue Service, it
has at the same time sanctioned the continuation of
the substantive and procedural policies set forth in
Rev. Proc. 75-50, 1975-2 Cum. Bull. 587.

8. Both Bob Jones University (Pet. 11-15) and
Goldsboro Christian Schools (Pet. 23-28) seek to ex-
cuse their failure to satisfy the nondiscrimination
principle on the ground that their discriminatory
practices are the outgrowth of sincere religious faith.
But, as the court of appeals correctly concluded, the

~ unquestioned First Amendment right to free religious

belief and exercise does not carry with it a guarantee
of any person’s or corporation’s entitlement to tax-
exempt status. As the court below pointed out in
Bob Jones University (81-3 Pet. App. Al15-Al10),
the Service’s policy avoids excessive entanglement
with religion by applying its policy to all religiously
operated schools (as well as nonreligious schools).
Moreover, the Service’s policy does not compel peti-
tioners or any other religious institution to alter
their religious teachings, or compel their students
to violate their beliefs. By requiring petitioners to
show, as a condition to retaining the benefits of
tax exemption, that they are operating under a
racially nondiscriminatory policy, the Internal Rev-
enue Service therefore did not encroach upon any
activity entitled to affirmative constitutional pro-
tection.* See Norwood v. Harrison, 413 U.S. 455,

& Petitioner Bob Jones University’s 1975 revision of its ad-
missions and disciplinary rules rendered it no more eligible
for the benefits of federal tax exemption. As the court of ap-
peals correetly poinled out (81-3 Pet. App. A9-A10), peti-
{joner’s policy of denying admission to partners in an inter-
racial marriage and of expelling students who date or marry
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464 n.7, 468-470 (1973); Runyon v. McCrary, 427
U.S. 160, 175-179 (1976); cf. Green v. Connully,
supra, 330 F. Supp. at 11065-1169; Bob Jones
University v. Johnson, 396 F. Supp. 597, 604-
608 (D.S.C. 1974), aff’d without published opinion,
529 F.2d 514 (4th Cir. 1975).

4. Although there is no conflict of appellate deci-
sions and we believe that the decisions of the court
of appeals are correct, we do not oppose the petitions
in these cases. The Internal Revenue Service is cur-
rently meeting substantial resistance from church-
related and religious schools to enforcement of its po-
sition that such institutions are not entitled to tax-
exempt status under Section 501(c)(3) if they en-
gage in racially discriminatory practices. This re-
sistance is premised on the argument raised by peti-
tioners in these cases that the Service’s revocation or
denial of tax-exempt status violates the First Amend-
ment rights of such institutions. For example, in
Green v. Regan, No. 1355-69 (D.D.C.), the Service
is under an injunctive order to investigate certain
private schools in Mississippi to determine whether
they are entitled to tax exemption. There are 29
church-operated schools which have been identified as
potentially subject to the court’s order, and 12 of
those schools have invoked the First Amendment as a
bar to compliance with the Service’s request for the

oulside of their race rests, as did its prior policies, upon an
invidious distinction drawn according to race. See Loving v.
Virginia, 388 U.S. 1, 11-12 (1967); McLaughlin v. Florida,
379 U.S. 184 (1964). Moreover, pelitioner Goldsboro Chris-
tian Schools concedes (Pet. 6) that it “has maintained a ra-
cially discriminatory admissions policy since its founding.”
Thus, the fact of petitioners’ racinlly diseriminatory policies
is beyond dispule. Cf. Prince Fdward School Foundation v.
United States, cert. denied, No. 80-484 (Feb. 23, 1981)
(Rehnquist, J., dissenting).

ooy
o
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information necessary to complete its investigation.
Pursuant to the government’s motion in Green, the
court has suspended its injunctive order as it relates
to the church schools pending resolution of the First
Amendment claims.

Because of the sensitivity of claims that the In-
ternal Revenue Service’s administration of the tax
laws violates the First Amendment right of schools
to the free exercise of religion, and because of the

‘strong conviction with such claims are ofien asserted

and adhered to, the Service has been impeded in its
efforts to achieve even-handed enforcement in this
area against religious institutions. Reliance on the
authority of its published rulings or even on the de-
cisions below of a single court of appeals has been
inadequate to avoid unseemly confrontations with

" religious claims in the Service’s investigations. More-

over, as petitioner Goldsboro Christian Schools ob-
serves (Pet. 18-19), Congress has introduced an ele-
ment of uncertainty into enforcement procedures by
prohibiting the Service from using any funds ap-
propriated to implement or enforce any rule or
procedure “which would cause the loss of tax-exempt
status to private, religious, or chuirch operated schools
under Section 501 (¢) (3) * * * unless in effect prior
to August 22, 1978.” See Ashhrook Amendment
(Section 103) to the Treasury, Postal Service, and
General Government Appropriations Act, 1980, Pub.
L. No. 96-74, 93 Stat. 559. While the Ashbrook
Amendment does not apply to the instant cases be-

cause the Internal Revenue Service acted here in ac-

cordance with policies and procedures established long
before August 22, 1978 (see, e.g., Rev. Proc. 75-50,
1975-2 Cum. Bull. 587), it necessarily raises some
questions concerning the scope of the Serviee’s pres-

ent authc

problem

ment.
The Se¢
tiorari i
compliant
Since the
court of
Amendme
tance to
volved, w
Court wi
propriety
greater ¢
institutior

The pe
granted. '
for argum

Respect.

SEPTEMBER 1

* The Solit

. —-———



stigation.
yreen, the
it relates
the First

at the In-
f the tax
of schools
wse of the
n asserted
ded in its
nt in this
sece on the
on the de-
: has been
tions with
mns. More-
Schools ob-
ced an ele-
cedures by
funds ap-
y rule or
tax-exempt
ited schools
effect prior
\mendment
ervice, and
1980, Pub.
. Ashbrook
t cases be-
here in ac-
hlished long
>roc. 75-50,
raises some
vice's pres-

I Y]

17

ent authority in this area and further complicates the
problem of achieving even-handedness in enforce-
ment.

The Service accordingly doubts that denial of cer-
tiorari in these cases would substantially enhance
compliance with its investigative efforts in this area.
Since there is no likelihood of a ruling by another
court of appeals in the near future on these First
Amendment questions of substantial public impor-
tance to both the Service and the institutions in-
volved, we believe that a definitive decision by this
Court will dispel the uncertainty surrounding the
propriety of the Service’s ruling position and foster
greater compliance on the part of the affected
institutions.

CONCLUSION

The petitions for writs of certiorari should be
granted. The Court may wish to consolidate the cases
for argument.

Respectfully submitted.

LAWRENCE G. WALLACE
Acting Solicitor General *

JOHN F. MURRAY
Acting Assistant Attorney Genceral

ERNEST J. BROWN
ROBERT S. POMERANCE
Attorneys

SEPTEMRER 1981

* The Solicitor General is disqualified in these cases.
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APPENDIX
Internal Revenue Code of 1954 (26 U.S.C. (1970
ed.)):
Section 170. Charitable, ete., contributions and
: gifts.

(a) Allowance of deduction.—

(1) General rule—There shall be al-
lowed as a deduction any charitable contri-
bution (as defined in subsection (¢)) pay-
ment of which is made within the taxable
year. A charitable contribution shall be
allowable as a deduction only if verified
under regulations prescribed by the Secre-
tary or his delegate.

* % * * *

(¢) [as amended by Section 201, Tax Reform
Act of 1969, Pub. L. No. 91-172, 83 Stat. 487]
Charitable Contribution Defined.—For purposes
of this section, the term “charitable contribu-
tion” means a contribution or gift to or for
the use of:

(2) A corporation, trust, or community
chest, fund, or foundation—

(A) created or organized in the
United States or in any possession
thercof, or under the laws of the
United States, any State, the District
of Columbia, or any possession of the
United States;

(I’)) organized and operated exclu-
sively for religious, charitable, scien-
tific, literary, or educational purposes,
or for the prevention of cruelty to chil-
dren or animals;
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(C) no part of the net earnings of (c) Scie
which inures to the benefit of any pri- (d) Tes
vate shareholder or individual; and " (e) Lit
.. (D) no substantial part of the ac- (f) Ed
T tivities of which is carrying on propa- (g) Pre
ganda, or otherwise attempting, to in- a

fluence legislation, and which does not -
participate in, or intervene in (includ- (i
ing the publishing or distributing of fied 3

statements), any political campaign on

behalf of any candidate for public goin
office.

oper: .

A contribution or gift by a corporation to sgch

a trust, chest, fund, or foundation shall be . is or
deductible by reason of this paragraph only exen.

if it is to be used within the United States be g

or any of its possessions exclusively for pur- less

poses specified in subparagraph (B). its ¢

* * * * * ple, i

Treasury Regulations on Income Tax (26 C.F.R.) the ¢
§1.501(c) (3)-1 Organizations organized and .t‘]:}?a

operated for religious, charitable, scientific ,

testing for public safety, literary, or educa- ' (,,2) (

tional purposes, or for the prevention of ble” 1s us
eruelty to children or animals. accepted
construec

* * * * * tion in s

(d) Eaxcempt purposes—(1) In general. (i) An purposes
organization may be exempt as an organization de- lines of
seribed in section 501(e) (8) if it is organized and sions. St
operated exclusively for one or more of the follow- and dist:
ing purposes: vancemer
(a) Religious, . or scienc

(b) Charitable, : buildings

burdens «




earnings of
: of any pri-
dual; and
rt of the ac-
1g on propd-
pting, to in-
iich does not
e in (includ-
stributing of
campaign on
;» for public

orporation to
ation shall be
ragraph only
United States
jively for pur-
a (B).

*

26 C.F.R.)

rganized and
ble, scientific
-y, or educa-
grevention of

*

eral. (i) An
ganization de-
organized and
of the follow-

3a

(¢) Scientific,

(d) Testing for public safety,

(e) Literary,

(f) Educational, or

(g) Prevention of cruelty to children or
animals.

* * * * *

(1ii) Since each of the purposes speci-
fied in subdivision (i) of this subparagraph
is an exempt purpose in itself, an organiza-
tion may be exempt if it is organized and
operated exclusively for any one or more of
such purposes. If, in fact, an organization
is organized and operated exclusively for an

" exempt purpose or purposes, exemption will
be granted to such an organization, regard-
less of the purpose or purposes specified in
its application for exemption. For exam-
Ple, if an organization claims exemption on
the ground that it is “educational,” exemp-
tion will not be denied, if, in fact, it is
“charitable.”

(2) Charitable defined—The term “charita-
ble” is used in-section 501 (c) (3) in its generally
accepled legal sense and is, therefore, not to be
construed as limited by the separate enumera-
tion in section 501(c) (3) of other tax-exempt
purposes which may fall within the broad out-
lines of “charity” as developed by judicial deci-
sions. Such term includes: Relief of the poor
and distressed or of the underprivileged; ad-
vancement of religion; advancement of education
or science; erection or maintenance of public
buildings, monuments, or works; lessening of the
burdens of Government; and promotion of social
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welfare by organizations designed to accomplish
any of the above purposes, or (i) to lessen neigh-
borhood tensions; (ii) to elimminate prejudice and
discrimination; (iii) to defend human and civil
rights secured by law; or (iv) to combat com-
munity deterioration and juvenile delinquency.

* & * * *

(3) FEducational defined.—(i) In general.—The
term “educational”, as used in scction 501(c) (3),
relates to—

(a) The instruction or training of the
individual for the purpose of improving or
developing his capabilities; or

(b) The instruction of the public on
subjects useful to the individual and bene-
ficial to the community.

* * 4 * *

(ii) Examples of educational or-
ganizations.—The following are exam-
ples of organizations which, if they
otherwise meet the requirements of this
section, are educational:

Example (1). An organiza-
tion, such as a primary or secon-
dary school, a college, or a profes-
sional or trade school, which has
a regularly scheduled curriculum,
a regular faculty, and a regularly
enrolled body of students in at-
tendance at a place where the edu-
cational activities are regularly
carried on.

* * * * *
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