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words, in the case of a church-related achool, the church 
itself •tands to lose its tax-exemption. And not only would 
the church be taxed on.any unexpended income, the congregation 
•embers-~many of whom do not •end children to the •chool-­
vould no longer be able to deduct their contributions to the 
church since it would no longer be a qualified organization. 

The historic tax-exemption for churches and for their 
•embers has been consistently, unwaveringly maintained under 
t.he first amendment principle of •eparation of church and 
state. The revocation involved here is absolutely unpre­
cedented. Its significance cannot be overstated. 

(l:_ The •econd issue involved here is that, in considering 
the Fiscal Year 1980 appropriations for the Department of 
Treasury, Congress specifically withheld appropriations 
from the IRS which it might have used to: 

formulate or carry out any rule, policy, pro­
cedure, guideline, regulation, standard or 
measure which would cause the loss of tax­
exempt status to private, religious or church­
operated schools. 

The constitutional propriety of agency action which 
flies in the face of congressional intent remains to be 
resolved. ll.Jnderscoring the uncertainty abo~t-1.hiJ..issue 
is the fact that In wright v. Miller, a virtually identical 
sui which was dismissed only six months before Green, 
Jud e art ru e a e was rec u ec:l-t)"'- e -

ppropriations from such action as is involved here.J 

Another significant issue is that if the IRS should 
persist in this effort, one law will be applicable in 
Mississippi and another law applicable in the other 49 states. 
This must be avoided in the interest of fairness and uniformity, 
especially in a matter so significant and sensi.tive as this. 

Finally, this case was brought by a private liti9a~t 
against the Treasury Department. At no time has any af !ecte: 
school been 9iven an opportunity to be heard. This "sweethear~ 0 

case was decided with complete absence of representation for 
the schools and churches involved. • 

Jn Judge Hart's earlier decision in Wright v. Miller, ir. 
addition to ruling that the plaintiffs lacked standing for 
failure to show injury traceable to IRS that would be remedi~~ 
by a ruling in their favor, it was ruled that the case lacke~ 
an •adversary context.• 
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Jn Green, •• in Wright, ~ere was no •adveraary context.• 
The Treasury Department utterly failed to represent the interests 
of the achools. This failure· of representation i• clearly re- · 
fleeted by the department's refusal to appeal ~e lower court's 
decision and by their supine acceptance of an order which places 
the burden of proof on the aehools to demonstrate their lack of 
unlawful discrimination. 

Pursuant to Rule 24 of the Pederal Rules of Civil Procedure, 
two church-related schools have moved to intervene in Green. 
These motions are on appeal in the b.c. Circuit Court of Appeals, 
and a third motion to intervene is expected to be filed in the 
near future. 

Given the extremely important constitutional implications 
of this case, given the fact that the affected schools have .been 
denied due representation, and given the conflict between the 
instructions of the court and the refusal of Congress to pennit 
t.he expenditures of funds to carry out those instructions, we 
strongly urge.that the department immediately.reexamine its 
previous position in this matter. Ioward this end we would 
appreciate a meeting with you at your earliest convenienc~. 

Thank you for your consideration of this important matter. 

... /, 
//:. • J ; '" •• f> , ... \ 

Enclosures 

Sincerely, 
/-. ~. _./ ~/ : / . 
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Wil.l.tNi ... CRml, et al., 

Plaintif!s, 

v. 

G. \.111.l..1.AM MIU.ER, et al •• 

Ilafenda."')tS. 

) 
) 
) 
) 
) 
) 
) 

-

. ./ 
Fl L~D 

'·~" •; 5 i9~0 

J.L.P.~£S f ·, c;.vc: 'f, Cb Jc 

) Civil Actien lb. 69-1 )!15 
) 
) 
) 
) 
) 
) 

ORDEJ\ AND PER!·t.\:err INJU>~:r10:: 

nlis rr.;tter luvin& Can:! before this Court on plaintiffs' m:>tiO':l ft 

(!'.D.C.). aff'd s:~ nm1. Cn:it \'. G:C'<!'l, 40~ U.S. 9;7 (1971). a:d !er -- -- ----

J .. ~. ---· u .... .._. •.:..'"' ' 

d~?:>SitiCT.'ls. a:iswers to i.'1ten-ogatorics. 1·e~".lests !or aC:".".!ssic:·.s. ;;le.:.: 

and other doc~ts sub:nitted by the parties, 2:1.i oral a.:·£'.::-11?:"".: L'1~:·c-:-:· . 

a:-.d it appe.arinr. to this Court that thCJ·e is no r.~-:;;:.:ic is~~ cf 

tralterial fact, and it fui·thcr appc:.adJ'\& to this c~'..:.!·t th~: t~·.~ c,_ i"~·.i.1: 

' have not violated the order of June 30, 1S71. bu~ t.J-..;t s:;i~ C':.~.::· r ... .;~;: 
. 

S~·i'lC!'rC:"\tation a.,d uodifi.cat iCT.\, it is ht:rc~y 

OMfJU::D. th.1t tha pc!'TJ•:r.:·u:nt inj\rlCtim entered lly. ti.S s C' .. ·.:.:·: t.T: .. 
I 

J\l'le 30, 1971 rar.:1ins fully in effect but is suprlC"!'\.:1tc·.:! A1J n:.~_tk.:! 

follOJS: 
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ocu:nc.1;u1ts G. Will i~n Mill C!r, as ~roltal'J qt Trc.1sw")'. 11nd 

JerCl1W! Kurtz, •• Cb\anlssioncr of lnLcmal Ravcnue, their anants, SC!tv3nt~ 

C!nployces, attorneys, nnd successors, are enjoined and restrained fran 

according tax-e.Y.cnpt stal'US to, 11nd Cran continub'lg the t.u·e.>e871>t statu£ 

nCM enjoyed by. all Misshsippi priv~te scl1ools or the oreanizatiais that 
I 
I 

I thAt operate l.hcm, wMch: 

(1) which have lxacn dctennincd in ad .. 1ersary or actrJ.nistrative 

procet'di.ncs to be i·acially discrL"TJri.:tt oryi or were establishc:d or 

e>.-p:..,ded at or ahoOJt the tim! the public school districts in ""~·Jch they 

are located or which they serve were dcscbl"egating. and which can."lot 

d<..~lStrate t.hnt tl1ey do not i·acially discrinUnate in aclr.issiCT.'ls, 
, 

CT;'lC)~"lt, scholarships. loc:tl p1·ogrmns, athletics, a,.,d e.xtra·c-Jl·1·ic-Jlar 

(2) !ha e.'Jstc:-.~e of co:1di l io?is set forth in Paraeraph (1) he:-rc::i, 

·······~c cL1'·.-·.:\.~ -··s -·d d·-l •· •· .. \...l' ,,. ·\...-ts -'1..1's n~ .. •'- .,·u.- '•· .. ' .. ". 1.:: u .... ca.'l ;,:._ a.a~lO:iS CS.,a.J lS •. lJ"lS ui.::s U...;1 "'-

r.~i;ht indu::k:, b.Jt is not li.'T'.ited to, proof of active a."'ld vigc:-o~ 

' st'Udcnts' gt"a:'\lS in aid; or proof of continued, m·:.lninl,;f'l.ll p...Clic 

adv.:rtiscr-:?:"ltS sttessir-t tha sch~'"\:>~ 's open ad::.issiCT.ls JX. .... licy; ":· r:·,, ... : 

of rr~,i.J1&ful coJa~icatiCT.'\ b~~·ccn tl•e scllool .i:1j black i.;1·CT-'i'S C?::.:: 

blilck lca<.bi·s \.ilhin the? c011,u1il·y co:1ceming the school's n.::n.:ils.:-d.i:~!:·.;:: . 

policies, and ;:my other similar c\•id(.!11cc calcul~ted to s,.,..,.._.• th.'lt. tl~· .:.v:: j 
. . ~ . 

of the private school and all (aci li ti CS a..-.d J'TC'!;l'&:l:LS therein a; e i.r..: •• -
I 

open to sLi.idcnts or tc.acllcrs or both the black a:1d "'~utc races \Ji.':T.'l th.· 
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Jn order to ensure t1vat de!cf'dants have !nrumuion \JpQl which 

they can make. preliminary judgrmt •• to wtbe1· • priv•te school is 

actually practfcf.ng racial dlscriminatiCl"I, the !ollowing 1tDdificati31s 

. -
are made to .this Court's 1971 PcrrMncnt lnj\J'\ction: 

(3) Provision 11 (A) t2) of Lhe Pc1min~t lnjlnction !is &n(?ntfod to 

require tMt p1·1nted notices nust be published on a regular basis no lrss 

than !our (4) tinx?s amually for .a period of lhree (3) "jea:rs in a 

nC!\.'Spaper of general cirC"Ulatiai !i>ervin& the ar~a !Tern \·A1ich the sch::>:>l 

l draws. its srudent body. 

! 

('4) Provisio:i 11 (A) (2) (a) is further a:r~iJcd to 1·equire that r.y 

l
' radiC' c:1~·~·crL b~ts used by a sch.:>;,l lo pi.l!:>licize its policy of 

ncr.1discrir.-.inat iai m..:..~t be broad::ast with sufficient freq.JC:'lcy to bi 

,: rcas"""~ly dcsii;ncd lO reach ils i:1tcndod audica:e U. tho minority 

l. co~:.nil")". A schocl c-;.lcyin& lh.is method of publici.zin& its nc:l:liscri::'.­
~ . .... ~ 

i i,.-,att1ry p.:>l icy r.t..:st s~·t'1Y the! L1\S ""-ith t.ha d~tc:s a..,d c~s of tra"IS!'."'J.ssic . 
I 

!: the rcdio slaLio:l i:se:d; th2 tap~ a:1d a ""Ti tt~ lra.~script of the 11.1.-i:7.:1c:c-

~· a:~d b.:>t.h the n..:~~e::· cf tii:.:::s the r.·~SS.li,~ ,,·~s b:·c3ccasc er.: a pa.:-:icula:-
l: 
i: day a.;d the m.rr.ber of tir."t!!s it was bro3d..:.ast cl..iri.ng the 'jeA:. 

! 
I 
I 

I (5) P1·ovisicr.s (11) (B) (1)-(3) are ~Zld~d lo 1·equire ~ha: th:; I 
l 

j i.."'l!Olil'•Jtion 1·equired nT..lSt be s~';>licd by c:tch r.cht'01 e:s sc-~ fc-:·th i.:~ I 
; ra.rat;Ta?h (1) herein m an ;arnul bads for a (X:dN of th:·'-'e (~) y .. :~::: • . 
I 

'.The lPS shall not app1·ove or continue lhc ta.'\-e>:crpt st.:nus o! a::~· s~,.:~ J l l·:i ss i ss i ppi private sd100 l ... iu ch fail s lo su;'r I)' any of tl1e i-,.~~!:" e,; ""' ·' • 

l or other in!o11n1tio:l. I 
~ 
I 

' 

... 

• t 



l
z;:.~-. 

. 
. 

-
........ 
~p·~~== 
.:;4~ 

·~· • ~ ......... 
'· . ~ 

>""' .,:._ , ... 
""'" ~~~ 

&::; 
~1 

~,:: 
"- . 
... 
f!)j 
~ 

i 

• • 

• 

• 

I 

,.,1 1'rov1s1ca1s Jl(B)(l)•(l?. :are furLhcn: 111m~d to require : . 
the follo.dng inConl\ltlCl'l be supplied on an niUAl basis for a J>C?rJ 

or three (3) years: 

(a) the i·ace of board nu1i>c:rs; -
(b) th? a;rad~S> £crvttd by lhc scllOOl fro:n its incc:ptii 

lhc p1 C5C:lt; 

(c) the date lhc school o~cd for Lhe fi~st ti.Jtc &"ld 

cradcs served upo:i opc:nint; 

(d) lhc dates additiCT.'lal cra1~s w~re add~d •. 

(e) ·whctlu:r the school is presently reco&"lized as e.;;(5' 

!rem federal incana taxes; 

(1) the dale er.a \.'hich the e>:~f>lio:i \.-as [1':.:·.t~ 

(f) "-'hcther the school i·cccivcd tf'.xt.books !ran lhe S~a 

rc~c:iv~ te>:tboo1·.s in a.-.y judicir.l o:-

(1) if so, ilia nunber of stu.:fonts by race. f;l'a: 

such waiver dl.l:'int, c<tc:h school )'•";;··. 

I I rc.-qufrf:d by the Pcnr."Xicnt lnjiricLioa as a:n.r>d.:.-d slinll be: m;..i~ •~:.-: 
I 
I 

! su;-.pli cd ~i thin 120 days !ran tJ1c ,Lite of this O:d.:-1·. c-: s-u:~i ·' ·; · ·: • ·• · · 

l 
l 
' 

J>~riod, nol to cxceocd 120 d:jys. as dcfcncJ."1:'ltS n.iy p10 .. 1,1L. r 1 c.• · •· 

in order for the scl1ool to nw.c lhe shtJ .• •;\"I ... ,., .... __ , 

! . • • 
.. 
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{8) 1llC! oc1c.:nc1.1nL1 •re flu·UlC!~ c:njuwd to conduct • survey .. 
Mississippi private schools •s set CorLh in Pai·agraph (1) herein, 

including all such church-related 5chools, obt11ining the fnfom-3tiCT.i -
required by ·the penna"lant inj\rlc-tion, os ~-nd~d, dcscrib<?d h~rc:L-1. 

I· which sl'\rlll b" collt-ct~d S"ld mdJ1t~1i.ned on an an.'"lu-11 basis for cr..:l. 

for a ~riod of lhrcc (3) )'ca.J"S. 

· d~t._.1-.nine which. if any. chwn:h-rc-l;at~d schools in Miuittip;.i "-:.·.;l~ 

ccm? under Parat;raph (1) her~in . 

f c: a r·;riod of Lhree (3) y~.:i:·s. lt i S i\1.""Lhar, 

o;..:;:::R::O, th.:tt, e>:ccpt for lh~ nt.>cii fj CALio::s h;,::-~in, the plr.:.~~i 

I 
I C~k·d. 

1: 

1.­
I· 
I 

I 
I 

i. 

• 

1. s .. 1t·.t t.~A Y 5- J98J 
I 

I 
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r~ . · ... •. • OJESTl~IRt FOR PtUVA'J't SCIOOLS E>Ct:H1~1· •"to\ Fl:1£KM. JN:n-u; TAX IMOL"R 
~ . . . atx.'TJ~ ~Ul (c)(l) LOCAn;u IN MlSSlSSJPPl 

' t 

4. 

r . .. . 
I • 
I 
f. 
l. , ; 

. 
• 
• 

• 

. -.. 

flea1e furnish the foUQ."i~ information. If eddi tional spece is 
needed etU.eh edditional sheets. Please 9end the canpleted ()Jest.ionnaire 
to: Jntemal ~venue Se?Vice, 1111 Constitution Avenue, N.W., NashifWJt.on, 
1>.C • .,20224, Attns &:EX>:T:R:2:4-PS, usinfi the enclosed erwelcp. 

· If JCU have t1rtJ ~sttons, eont.aet Jay lbtz oi- Q\arlea larntt at 
. •· (202) 566-3839 or S66-47~C, collect. 

Jf the NITle or eddress used in tM aecanpanying letter is incorrect, 
please pw ide the corn-ct NM ~ k5dress. • 

(1 )(a) 
(b) 
(c) 
(d) 
(e) 

twne of tax-exST1pt entity 
Address -------------
Cate of INS exST1ption letter (if any) _______ _ 
Sctrx>l 's Nine if different frar. (a) -------------1 f you are exsnpt under a gt'O.lp ruling, give ~ GrO\J,? i· ·: . . EKanption N~r__,,...._ __________ __,,,, ___ _ 

.•. 
• .. 
• .. • 
( 

; 

• 

' • 
• 

. .,. . . (f) 

(g) 
(h) 

(2 )(a) 

(b) 

Jf you are exsnpt beca1.1Se you are an activity of a tax exsnpt 
organization, give the fl.111 legal nsne of that orga.nizaion 
a:d the date of its ex9"!1ption letter (if any) • 

O>.lnt)' in Which sctool is located Counties frar. Which atujents are -a-ra..'fl ________ _ 

'nle date your sctx>ol first opened and the grades served Up:>:'l 
cpenin;. 
Date Gr~es -------'Jhe dates ad::h uonal grades were added. 
Dates Gra~es 

(c) Annual sti.rlent enrollment since the sctrx>l opened or 196.;, 
Whichever is later. 

1964 - 6!> 
196!> - 66 
1966 - 67 
1967 - 6f 
1968 - 69 
1969 - 70 
1970 - 71 
1971 - 72 

• 

1972 - 73 
1973 - 7.C. 
1914 - 7~ 
197!> - 7t-
1976 - 77 
1977 - 78 
1978 - 79 
1979 - BO 

. .... ....... .. . . . . . .. . 

.. 
• 
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• 

• 

(3) ,., 

• 

Cb> 

Has )Our school ev~r l:lt!icn dclerniint:d by any ~dcral, at.Ate, 
or- county jooieial or ad'rjnistralive pt"OCeedi.ni to be 
racially di5cdminat0l')'? YES I J N:> I J 

Jf ,es, explain and furnish •11 relevant infOl'IMUon • 

Nss the school established or expa.~ at pr al::o.Jt the tilre 
the plblic school districts in -.tiich the schcx>l is located 
or which it aerves were desegregating? Y&S I J K> I l 

Oder the penal ties of perjury, J declare that J am •uthor'ized to ai9n this 
questicnnaire Q1 behalf of the ab:>ve orga."lization and J have exmnined the 
Womatioo contained herein, and to the best of my knowledge and belief it 
is true, o:>rrect and caiplete. . . 

• 

(Signature) (T1~le or authority of signer) (Date) 

Si9!'\!ltut'l' ~Jirenents - A principal o!f ice1· or tt"Witee of the organization 
irust sign 1s questionnaire. If it is signed by an ~loyee specifically 
.authorized to do so 1:7;' t.he Ol"CJaniz!tion'& gove1·nin; instr1.1nent or by valid 
board resolution, it will be regar®d as signP.d 1:1.>· • principal officer or 

· truste-e. A.'"1 attorney or agent &,l)t.>Cihcally anx;>inteJ tO sign the quest.ion­
naire ~ a valid ~r of attorney may sign it ins~ead. Jf authority to 

. · ·sign is based upon a b:>ard resolution, send a c:on!orned cq:>)' of the 
resolution with the questionnaire. Jf the authority to sign is based upon 

· ·a ~r of attorney, the original p:1oi'er must aca:r.pany the CC'Jestionnaire • 
. . •. .Any ~r of attorney must be signed ~· the per&a1 or perSals having authority 

. ·:.. . to sign the questionnaire. . . ... 
. . ·• 

• 

... -.!""!!.~. ·-· _____ __,.... .':':i-' ... ·~:-i--· ••'! .. ..-,r: ·• • - · • •• --··--·· •· • -- • ---~~ aw.ewe 4»W :a 

' .• -fi414..:..-=---~ 4 
..... tr ...... ~· 9¥ IM.4 .. uq!!""!+ SC t ca . I ill 
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\ 

r. 

- ' " . 
• ~J~JRE ~ fft?V/\"ft: ~11."\'1$ ~::~:;T n'-M t";Jf "1.L IN:u\r. N Uro!:R 

Srila: SOl lcH> > 10:1'1·..:o ~ tu !·~1~:.;J;·;·J 1.:.; hf:)Ji i\r.IJ ft)' U1'!J!1< or 'nit 
LNlTED S't.\Ti:S DlSTKJCT Q.•.l:"J' il:t~ ·.nu; t>J~,·~Jl"T or D:>U.llDlA 

JN ~ v. Ml JJ_!!, t•~ ~. /-:~ .1Lr.:t 2, 1980~ 

'lbe follc:win; lnfoat1atio!'\ tll:Jst ~ f~1sh..:.d. l! •:5ditio~l s;:iace is 
neede-~ •U.ach ~ditSonal sht-ets. Pleese s.c::'\:S ~ c:r.;:>leu~ O~st1on."\aire 
to: Internal Jteve""" Service, 1111 Cons:Jtution k11;.-.1.1e, ~.w., ~s~ini;t.o:-., 
1>.c. 20224, Attn: £:EO:T:R•2:4-PS, usif'l5 \he en:lcs.ed envelo;e. · 

• Jf )IOU have any questions, co~t.a:t Jay tcu o: Q)a:les lan-ett at 
(202) 566-3839 or 566--47.>(, collect. 

Jf ~ Nne or ~d~ss used in ~ aeCOT.p!nyin; lett4?r is inconect, 
please Jr.OJ ide the eon-ect Nrne w •~d~~s. 

(l ><•> Has )'OU:- s.:h:>Ol ~.·e: n-eE~\·e-! tex~~·:.s frar. the State of .. : . . . __ .. ......... s • t •"--!... ., 
~SSlSS1pp1 ~er wi: ~~e S tex.............,.. pro;r1rn. 
nsf) ~ll 

(b) Jf not, explain &"\d furnis:i all rele-.·ant infc:rnatiO:l. 

(c) J! )"eS, h!s y::>.:: s.:!'IX>l •:e:- "'"it.te:a .. ":'l frar. s..>:t, p:o;rr.., 
c:- ~:; held i,.-,elic:!.ble ~ :"E':e~\•e t.ext!x:X>~:s i.-, &."'l\' j~icial 
o:- ~.ini!trath·e FXH>!i.P);t ~~ l l ~:> l l • 

(d) If yes, explain L--d f~""ni!:. a'U re-le-:e.t i.~for.e.atio:i • 

. . • 

(2) ~ciG.l c:::r..;::os: tic:; !o:- t.:io:: cw:-:t:-.t 1:0:'!':.~e y~~= t: ;"'.'9-£~) e..~ 
the projection cf t-~ rc:ia.l c:n.::csi tio:-. for next y~ar (l SSO-!l) 
of y.:>ur: 

(a) St~ent B:dy: 

W':lite: 
Bla:k: 
Ot.t~r: ·· ··· 

(b) A~~licant.s for a~issic~: 

~it.ei 
Black: 
Ot.h!r: 

.. 
• ·I'.- •. 

1979/80 
(a:tu!l) 

. .... , 

lSSO/Sl 
( -==:ojee~) 

.. 
~· ·.~ · .. · .. ~- .. .:, ... - . --:.·.. . ... . . . ...... .. ·. .· .. \·:· ... ····;,·- . ~-.. ... . ·.•: .. ·.· -· .·~·'=.~~ ... ~ ~-.: ···... . . ~-~. .· ·-. ~-·~:;~:·.;.~.:... .• •' . 1· 

' .. 
• . 
' ·•. . . . .. . . •.... 

. . .. . . -·. , ... ~.. . ...... : .. • ... . . . . . .. . . . .. . . .... 

. · .... r- --
~------------------------------~~~~~-

. . - .. 
. . 



_. ..... 

Fecultx: 

A~inistrative Steff: 

Mlite: 
alack: 
Ot.her: 

(3) Jf &n'J s.:holars!'li~, l~"ls, or 9rei~u-i.~a1d td"e ever b<..~:'\ .... ard~, 
or if any t.uitio!'l h.?s e.•er ~n •. ,,l\'C·~, pleuc p:-o·dde tJ')t dates, 
ST\C).l."lts a.~ raee of the reeip1e~t.s. 

(.C) 'l'ne M":ies of )Qi.!:': 

(a) · Inco:;:crctors 

(b) Fou.~ers 

(c) D:::m::>rs o! la.""C c:- b..:il~i.~s, ~·!'l'?trer individJals or 
orga~12at1ons 

<c> -- .. .: ........ c; .... 

D::> a.-ay c! ':.J'I': c!~:c ~.:=·:c a.-. i:.'.") • .:•.:c.: :.:.:.:..--.~:. ~1cat1='~ ec; a.-a 
o:-;~-a:.zation h~ .. -i.. ... ~ c:£ ;, r:1~.~~·y u.::·c-:tl\0 £- t.he r...si~t.er.r.:e o! 
~~otl"'~ r..:~l e-.:.J:auo~, or :~ :~ A~"\::>.:~:ed identi ficatio:"\ as 
officers o! or 11:ti\'e r...:r!>ers o~ ~->=-~ ~"'l crga~i:atio:1? 
Yes ( l t"~ I l 

(5) Pro.?ide- &...,). eo:idE:."'l:f' c~ a:th•t- £."\: \"!C::":"'0.!5 ~.:~H: .• e!'lt pro;r.r..s 
to s-;:ure bla:)~ s~u::S~:-.:s or t.:~=~=-s. 

(£,) 

• 

Qi 

Pr1:1:ic5e a.-i)' e-:1ce:'l:e o! co~tl."'l;.:~: !"'-:~:-.:.. ... ;!cl p.:.:>lic ~.-ertis-e-~:-.~ 
stres.si~ the s.:tccl'& open .::.;.u~::-:s p:>liej'• E:"l:lcse cpp:.es 
or trans:ripts • 

I & 



(7) ~r.:a·J.bc Ari)' llk'~UlltJh11 \'\I ·~.I 11.·.,: au:1 t•·'!·• . .-:-. U1t~ 1.•hx11 Afd 
bla:k V'°"'l''JO "a1 l•L·vl. \, .• ,.h'r:. ~;t .a:-. t:•.· ~.,, .• .;·.at)• "'•11: .. ~·u1n9 UlC' 
a:t~~l 'a ~l\Ju .. :a ''"'""' ,,.,, I' ·ta .. ·,, •••• 

(I) Prc:wide An)' oth:-r si.1'.ilar ~.-,:,.•,:t c-!i: .. :i:t-: t..:> sh:w u-.st the: 
doors of the pri\•ate s.:tool &."\~ all ~•::.:::.a•&."\~ prccrr.s 
therein are in:5~ ~n to S!~i."\:.S c: U&:~:s of tct.i. L~ ble:k 
&rd White r•ees u;:cn the SiS'Tlt s:J&.~~e.:t c! ~ i1sion or er.~lope~t. 

(9 > Prodde &r'I)' c~r infOlJTlatio=-. t. ... 5t )':>I.: f i:'t: ce-.:>:-istrat.ts t.hat 
y.:>u do n:>t r•~ie1ly c5is.:ri.":'iir.2te !.9\ a:-.!s!.O~.s, r..ploJo:-~nt, 
s.:h:>lars~.ips, lo!.-. p:-o;rr..s, 1 ~ ·J ~ :.i C!, e:.: ex~rrciJrri eula:­
prcgrns. 

(10) Jf, despite yo: s.:~~·s sU!.£-! ;:::>lil:'J o~ r1::el n:>~:.s.::-irr.ine:.io:-;, 
y:>:.: ta!\'£' s:1ll ~!-!:"l ~-.!.~1t- t.: f;-:-~:! !;:--:!~:!.·.~ ""'..r.~:-s o! ble:X 
sti.Cent.s des.: .. •..,.:. c.- • 1 .;.-t.S ;.· • ...... -;- •• -~ .. " .... .J f"-L. L_ .. ,d .•:- ;.:;... .._ .... • ' ..... ~ •J --- -·- ---·~--·----·--- ,...., .......... ......,~ 

r'•. : ••• :.'.!ftj)lai.n you:- iJi~ility to" ·attract·~ "St.&1:5e\ts.· •.• -- ..... ........... ··::. •.·-:·-

• 

We:- t.~ p:~!.lties o! p;::~~·. l de-:lcr: ~·-~t : r:- !.:-:.h~:-~z!'~ t:> sic;n ~.is 
. · q..estio:l.~ire on beha.lf o! t.hE: a:::t:ue or;a."'li:.atic~. a:.: l r.a·.'e ~r..in~ t..~ 

·: ·· ····: ... ,,,···woDr~rtion· c:cntained berei"I~ an~ t.o 1J-.e bert-~! ~·"='~·led::ie· a:~· b!l ie! i~ ·. ·"' . . 

--

c:J"" "c·• ...... 

(S19natLJre) (~~e) 

Sic:'\!t~:-e 1ote-::r.Jir~ent.s - 1' prin:ipal c!!1;e:- c:- t:.:!~t~ o! t.he O:"i!..~iutio~ 
··m.Js': sil"'ln tills qu~st10:'\."l~1:-e. l! u. i£ s~:-.t-: :o: 1.-. e-::c.·ee ~::.!1ce12.\' ., .. . - . . 
• ·-r1·z~ t.o do .......... ·- o ........ 1·z .. t1'0-'"" --.·£···-.- .. r•-.-e .... c· ......... , ... u.1u r..i .,,,,,,,, ..,., ... ,,_ .wa.. u .• - ......... _ .• - ........... ··~ • ~· -&--
b:lia:-'5 resolution, it ..-ill be rt-;~rde: l! s~;~: ~·· 1 ~=-~~:!rc:l t!!~:e:- C:" 

tn:stee. A"l attorney or e;e:'lt s;>e:i!1c~:y &?:-- ;:.':~: :.:> si9n c,; tz-'esti:-~ 
ftaire l7J a vAlid.p::>wer cf ettornej' r..ay si;:-. i-: :..-.!':t!-:. l! aiJ~!'::-;.:y tc 

•.. .. -• 
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Department 
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MEMORANDUM: Mississippi Private Scho~ls 

The following is a description of schools operated by churches in 

which the church may lose its tax exempt status as a result of implemention of 

"the Green order. 

1. The school was formed during the year that attendance zones for 

public schools were redrawn, resulting in massive public school desegregation. 

The school has approximately 400 students, all of which are white. The school 

ha~ not engaged in any recruitment progra:s'!Or has had any public advertise-

ments stressing an open admissions policy. 

2. The school was formed during the year of a massive geographical 

zoning plan. Student body has ranged from 200 to 500 students, all of which 

t·' white. The only publicity that this school has is a sign in front 

~ndicating that the church operates a school. There has been no recruitment 

progr~ or public advertisements stressing the school's open admissions 

policy. 

3. The school was formed during the year of implementation of a 

voluntary desegregation plan. This is a small school ~~th enrollment averaging 

about SO white students. This school has not recruited nor advertised. 



·---. ·-··--· ~ . - ...... ·-- -

PRIVATE SCHOOL mn:snomtAitm S~t."'6'\Y 

School• with Individual Rulings 

Not Paragraph (1) 

Paragraph (l)a 

3/31/81 

Proposed Rovocation 1n National Office 6 
for Technical Advice 

(4 conferencea held, 1 to be ecbeduled, 
and 1 tentative no-change) 

No change in Natioaal Off ice for pre-cloa1Ag ____! 
1.niew 

District Counsel for SUDlllOD.8 F.nf orcement 

School• Covered by Church Group RuliMa 

Not Paragraph (1) 

Church Operate.cl Schools ~ithout Rulin!B 

Not ParagTaph (1) 

SummOEl&•• with District Coun1el for Enf orceraent 

ParagT11ph (1) : 
Under ~amination 
With Jtegion for 1asuanee of R.C. 7605(c) 
· letter 

Inf erance Overcome 

"total 

11 

11 

7 

1 
19 

56 

13 

12 

1S 

1 
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----- ------ ___ ... ___ ··-----~--

" . 

Status of Mississippi Private Schools with Individual 

Rulings and Coming Within Paragraph One of Green Order 

1. Quitman County Educational Foundation: 

Conference held 3/4/81. Post conference information received 3/30/81. 
Recommendation to revoke being drafted by Conferee. 

2. Dee1· Creek Educational Institute. 

Conference held 3/5/81. Post conference information due 3/26/81. 
Conferee following up. 

3. Marshall County Educational Foundation. 
Conference held 3/31/81. Post conference information due April 21. 

4. Lula Rich Educational Foundation. 
3-21-81. 

Conference held /~ost conference information to be submitted. 

S. Indianola Educational Foundation. 

Technical Advice request received 3/31. School to be contacted soon 
for conference. 

6. North Delta Schools. 

/'J.C. Tentative conclusion is that exemption should not be revoked. 

7. Copiah Education Foundation. 

No-change in National Office for pre-closing review. Tentative 
conclusion is to agree with no-change. 



•. 

Honorable Trent Lott 
Member of Congress 
United States House of Representatives 
Washington, D. C. 20515 

/.JJV 'j>J ) 

Re: Bob-Jones University v. United States 
(Oct. Term, 1981 - Nos. 81-1, 81-3) 

Dear Congressman Lott: 

Because he has disqualified himself from participating in 
Bob Jones University v. United States, Solicitor General Lee has 
asked me, in my capacity as Acting Solicitor General in the case, 
to respond to your letter of October 30, concerning the 
government's position. 

We share your pleasure that the Supreme Court will resolve 
the question whether nonprofit corporations, operating private 
schools that, on the basis of religious doctrine, maintain 
racially discriminatory admissions policies and other racially 
discriminatory practices, qualify as tax-exempt organizations 
under Section 501(c)(3) of the Internal Revenue Code of 1954. 

The position that such schools are not entitled to tax­
exempt status has been taken by the Internal Revenue Service 
continuously since 1970, and has been upheld by the only two 
courts of appeals that have decided the question. Moreover, it 
has been endorsed by the current Commissioner of Internal Revenue 
and the Chief Counsel of the Internal Revenue. Both of these 
officials fully participated in formulating our response to the 
petitions and have strongly recommended that we seek affirmance 
of the decision of the court of appeals~ The Deputy Attorney 



2 -

General also took an interest in these oases and was kept fully 
informed of the position we were taking. Accordingly, while we 
agreed to the petitioners' request for certiorari, we believe 
t~at the Internal Revenue Service's position has substantial· 
merit and, in accordance with the Commissioner's request, 
deserves to be presented to the Supreme Court. The presence of 
two petitioners, Bob Jones University and Goldsboro Christian 
Schools, and the many amici -curiae, insures that ·the Court will 
be aided by a full and fair presentation of both sides of the 
question. 

We appreciate your interest in this matter. 

Sincerely, 

Lawrence G. Wallace 
Deputy Solicitor General 
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. EDUCATION 

As Governor, Ronald Reagan worked to increase both the 

quality of and access to educatiop by boosting: 

--~he number of college and university scholarships 

from 6,000 to 31,000: 
. . 

--state loans and scholarships from $4.7 million to $43.0 

million; 
... 

--expenditures for· state universities, and for primary 

and secondary schools by 105%, for state colleges ·164% and . 
. -· 

conununity colleges by 323%, while· controlling overall state 

spending. 

As President, he would work diligently to further expand 

the quality of and access to America's schools. 

The first step is to return control of the schools to 

th~ lee.al level--parents, teachers, and school boards. 

Governor Reagan's ulti~ate objective is to transfer fe~eral 

educational programs, along with the tax sources to pay for 

them, back to the state and local level. In the meantime, 

he favors consolication of most.federal education progri\ms 

into education block grants which· would give localities ~he -widest flexibility ir. u5ing federal financial support for 

schools. 

-58 
. . 

.... ,,_, ..... ~···~- S..n•tM raul 1 ..... 1i.. Ctw.irtnaft llit• HtK"hanan. , ....... , ..... 

. . 



. 
He would instruct the federal departments.tq st~ictly 

limit their interference in state and local school .system. In 

par~icular, he opposes the IRS's attempt to remove the tax-

exempt status of private schools by· administrative fiat. 

Governor Reagan would atternp~ to expand educational 

opportunities by supporting eventual enactment of a tuition 

tax credit plan, which would permit parents to take a credit 

.-on their income tax for each child 'they have in private 

school; increased federal experimentation with education 

_vouchers, which would increase pa~ents' c~oice of which 

-· 

schools to which they could send their children; and restoration .. 
of the integrity of the student loan program • 

. He also believes that education policy should ensure 
• equality of educational opportunity. To this ~nd, Governor 

Reagan·would rigorously enforce laws which prohibit intentional 

racial segregation, and would support voluntary integration 

plans.such as magnet schools. However, he opposes forced . 
busing, because it' diverts both money and attention from 

increasing the quality of education in individual schools.· 

Finally, Ronald Reagan believes increased educational 

opportunities can best be promoted by a sound economic policy, 

which reduces the inflation which forces private schools and 

colleges into a cost-price squeeze and which reduces the 

federal deficits which co-opt credit necessary for s"fate and 
• 

local school srstcms to raise adequate revenues • 

.. ,. 

• 

. , 

• 
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L(.s #i- . c_.-1~t..;;_ 
Nos. 81-1 and 81-3 ... · · . _; . 

· lht tl1r ~u11rr1nr Qinurt nf tI11~ llttitrh ~tatrs. 
OCTOBER TERM, 1980 

GOLDSBORO CHRISTIAN SCHOOLS, !NC., PETITIONER 

v. 
UNITED STATES OF AMERICA 

BOB JONES UNIVERSITY, PETITIONER 

v. 
UNITED STATES OF AMERICA 

ON PETITIONS FOR WRITS OF CERTIORARI TO THE 
UNITED STATb'S COURT OF APPEALS 

_FOR THE FOURTH CIRCUIT 

BRIEF FOR THE UNITED STATES 

LAWRENCE G. \VALLACE 
__ . Acting Solicitor General 

· °' '.. Act·ing Assistant AttornC?J General 

(

. ~~C,E.IVE~~ ... JoHNF.'i!urutAY · . 

(i 'I ' "CQ •\ ~ . 
C'. ~ '1) · 11· L•·,,, 'ERNEST J BROWN .... ... - •. i':\ ' • -

\. t!!,. . . ,~-;~')'Ro'BERT S. POMERANCE 
~·<it; ·:-..~·'/ Attorneys 
' / Cf.'!fF tC'.t~.!l (\_;;·" • ~~...:--· . Dcpartmcmt of Justice 

Washt'.ngton, D.C. £05$0 
(:202) 633-2217 
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QUESTION J>UESENTED 

Whether petitioners, nonprofit corporations oper­
ating private schools that, on the basis of religious 
doctrine, maintain racially discriminatory admissions 
policies and other racially discriminatory practices 
qualify as tax-exempt organizations uncler Section 
501 (c) (3) of the Internal Revenue Code of 1954 . 

(1) 

---------·-·-----
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No. 81-1 

GOLDSBORO CHRISTIAN SCHOOLS, INC., PETITIONER 

v. 
UNITED STATES OF AMERICA 

No. 81-3 

BOB JONES UNIVEHSlTY, PETITIONER 

v. 
UNITED STATES OF AMERICA 

ON PETITIONS FOR WRITS OF CEHTJORARI TO THE 
UNITED STATES COFRT OF API'EA.LS 

FOR TJIE FOURTH CIRCUIT 

DIUEF FOH THE UNITED STATES 

OPINIONS BELOW 

No. 81-1. The order of the district court (Pet. 
App. 5a-18a) is reported at 436 F. Supp. 1314. The 
opinion of the court of appeals (Pet. App. la-3a) is 
not reported . 
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No. 81-3. The opinion and order of the district 
court (Pet. App. A88-A 71) are report.eel at 468 F. 
Supp. 890. The opinion of the court of appeals (Pet. 
App. Al-A37) is reported at 63D F.2d 147. 

JUHJSDICTION 
~ No. 81-1. The judgment of the court of appeals 

(Pet. App. 53a) was entered on February 24, 1981, 
and the court of appeals denied a timely petition for 
rehearing and suggestion for rehearing en bane on 
April 7, 1981 (Pet. App. 55a). The petition for a 
writ of certiorari was filed on July 2, 1981. The 
jurisdiction of this Court is invoked under 28 U .S.C. 
1254 (1). 

No. 81-3. The judgment of the court of appeals 
was entered on December 30, 1980 (Pet. App. Al). 
The order denying a petition for rehearing was en­
tered on April 8, 1981 (Pet. App. AlOO-AlOl). The 
petition for a writ of certiorari was filed on July 1, 
1981. The jurisdiction of this Court is invoked under 
28 u.s.c. 1254(1). 

STATUTES AND REGULA'I'IO:NS lNVOLYED 

The relevant provisions of Sections 501(a), 501(c) 
( 3), and 3306 ( c) ( 8) of the Internal Revenue Code 
of 1954 (26 U.S.C.) are set forth at Pet. 3 (No. 
81-3). The relevant provisions of Section 170(a) and 
(c) (2) of the Internal Revenue Code of 1954 (26 
U.S.C.) and of Section 1.501(c) (3)-l(d) of the 
Treasury Regulations on Income Tax (26 C.F.R.) are 
set forth at Appendix, inf1·a, la-3a. 

STA TE ME NT 

Although the petition in Goldsborn Christ.fem. 
Schools, Inc. was docketed first in this Court, we 
beofo with the statement of facts in Bob Jones Un.i-b 

versity because, on the question presented here, the 
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court of appeals rendered its principal op1mon in 
that case and decicled Gold . .,boro Christian Schools on 
the authority of Bob Jones University. 

A. Bob Jones Uni\'ersily-No. 81·3 

1. Petitioner is a nonprofit organization incorpo­
rated in 1952 under the laws of South Carolina. As 
set forth in its certificate of incorporation, its pur­
pose is " 'to conduct an institution of learning for the 
general education of youth in the essentials of culture 
and in the arts and sciences, giving special emphasis 
to the Christian religion and the ethics re,·ealed in 
the Holy Scriptures "' "' "''" (Pet. App. A2-A3, A40-
A41). Petitioner proYides instruction for students 
from kindergarten through college and gTaduate 
school (Pet. App. A3, A41; A. 68-69, 136, 200).1 

At the college level, it operates a school of education, 
a school of fine arts, a school of religion, a college of 
arts and sciencef:, anrl a school of business (A. 69). 
In its graduate schools, it offers courses in art, music, 
speech, radio and television, cinema, religion, and 
education (A. 200). It enrolls about 5,000 students 
and offers approximately 50 accredited degrees.~ It 

1 "A." rcfon; to the i-;cparntcly bound record appenclix filed 
in the court of a11pe>ak 

2 Until 1972, the Veterans Administration recognized peti­
tioner as an educational institution offering course~ of study 
suitable for the education of veterans who were recipimts of 
subsidie.c; under the cducationaJ benefits program administered 
by the Veterans Administration. See Bob Jones Unit'C'>"sit11 v. 
Johnson, 396 F. Supp. 597, 600-601 (D.S.C. 1974), afT'd with­
out published opinion, 529 1".2d 514 (4th Cir. 1975). During 
thi::; pcriocl, petitioner's cotm•es of study were certified to be 
suitable for the education of veterans by the South Carolina 
State Board of Education, using criteria prescribed by fed­
eral statute. Ibid. See 38 U.S.C. 1771 ct seq. In November 
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also offers a nondegree, noncredit program entitled 
Institute of Christian Service. The purpose of that 
program is to teach the principles of the Bible and 
to train Christian character (Pet. App. A3, A41). 
All courses are taught in accordance with the dic­
tates of Biblical Scripture. Teachers are required to 
be "born again" Christians. Students al'e screened 
as to their religious beliefs and their conduct is 
strictly regulated (Pet. App. A3-A4). 

From its inception, petitioner has, based upon 
religious doctrine, maintained a racia1ly resti·ictive 
admissions policy and a policy f orhid<ling interracial 
dating and interracial marriage. Prior to 1971, 
petitioner excluded blacks entirely from enroll­
ment. From 1971 until 1975, married black persons 
and members of other minority l'aces or ethnic 
groups were not excluded from enrollment, but peti­
tioner continued to deny admission to unmarried 
blacks unless the applicant had been a staff member 
of petitioner for at least four years (Pet. App. A4, 
A43). See Bob Jon.cs Univcrsft.y v. Jol111son, 396 F. 
Supp. 5D7, 600 & n.9 (D.S.C. 1D74), aff'd without 
published opinion, 529 F.2<1 5J 4 (4th Cir. 1975). 
During this latter period, petitioner's doctrinal policy 
did not specifically requfre the exclusion of blacks, 

1972, the Veternns Administration terminated the right of 
otherwise eligible veteran8 to receive \'eterans' benefits for 
education at Bob Jones Univerl'lity Lasc<l upon a determina­
tion by the Veterans Administration that petitioner had failed 
to comply with Title VI of the Civil Rights Act of 1964 ( 42 
U.S.C. 2000<1 rt .~<'q.) and with the Veternns Administration 
regulationi- implementing the i;;tatutory rcquiremeut of non­
discrimination in federally assisted programs. See Bob Jones 
Uni11<·1·sity v . • loh11sn11, Mt]Jrn, 39G F. Supp. at 598-599. Upon 
petitioner's complaint for re\·icw, the district court nnd the 
court. of nppe:tls sui-;taincd the administrnti\'e order of tem1i­
natio11. Bob Joues U·11i11<Tsity v. Johwwn, supra .. 
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but denying admission to unmarried blacks was, in 
petitione1·'s judgment, the best means of implement­
ing its prohibition against interracial dating and 
marriage (Pet. App. A43). 

Fol1owing the court of appeals' decisions in April 
and May 1975, in Bol> Jone.'{ Universit11 v. Johnson, 
529 F.2d 514 (4th Cir. 1975), and in McCrary v. 
R1111yon, 515 F.2tl 1082 (-1th Cir. 1975), aff'cl, 427 
U.S. 160 (1976), petitioner once again revised its 
admissions policy. After May 29, 1975, petitioner 
generally permitted unmarried blacks as well as mar­
ried blacks to enroll as students. It continued to deny 
admission, howeYer, to any applicant known to be 
a partner in an interracial marriage (Pet. App. A4, 
A43-A44). It also established disciplinary rules re­
quiring the expulsion of any student (1) who was a 
pal'tner in an interracial marriage, (2) who was 
affiliated with a group or organization advocating 
interracial m21rriage, (8} who engaged in interracial 
dating, or ( 4) who enconraged others to violate pe­
titioner's rules and prohibitions against interracial 
dating (Pet. App. A4, A44) . 

Until J!)70, the Internal Revenue Service recog­
nized petitioner as a tax-exempt organization de­
scribed in Section 501 ( c) (8) of the Internal ReYenue 
Code of 1954 (26 U.S.C.). See Bob Jones Uni'l:cr­
sify v. Shnon, 416 U.S. 725, 735 (1974). By letter 
dated No\'ember 30, l 970, the Internal Re\'enue Sen·­
ice advised petitioner that thereafter it would not 
recognize as exempt, or allow deductibility of contri­
butions to, any private school maintaining a racially 
discriminatory admissions po1iry (Pet. App. A3!l, 
A87). Petitioner i·esponde<l thnt it di<l not admit 
black stuclents and that it had no intention of alter­
ing that policy. The Internal Revenue Service there­
fore commenced administrath"e proceedings leading 
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to the reYocation of petitioner's excmption.:i Sec Bob 
Jones University v. Simon, sup-m, 416 U.S. at 735. 
In January 1976, the Service issued a final notice 
of revocation to petitioner, effective as of December l, . 
1970 (Pet. App. A40, A87-A88, A89). 

2. Seeking to reinstate its exemption, petitioner 
brought this action in the United States Di~trict 
Court for the District of South Carolina for refund 
of $21 in federal unemployment taxes for the year 
1975 (Pet. App. A3, A40) .4 The government coun­
terclaimed for approximately $490,000 in federal un­
employment taxes for the years 1971 through 1975 
(ibid.). Following a trial, the district court held 
that petitioner qualified for tax exemption under 
Section 501 ( c) ( 3) of the Code as an institution 
organized and operated exclusively for i·cligious 

. and. educatfonnl purposes (Pet. App. A45, A71), 
and that petitioner was not required to demon­
strate a nondiscl'iminatory policy in order so to qual­
ify (Pet. App~ A45-A 71). 

The court of appeals reversed (Pet. App. Al-Al 7), 
with one jnd!!e dissenting (Pet. App. A18-A37). It 
rejected the district court's hypothesis that petitioner 

3 While the administrntive proceecHngs prcliminnry to the 
revoc:ntion of itl-1 exemption were pending, petitioner filed a 
suit for injunctive relief to prevent the Internal Revenue 
Service from tnking final aetion on the revocation. Bnb Joni's 
llnive1·~dty v. Simon, Hll]Jm. This Court unanimously held that 
the action was barred by the Anti-Injunction Act (26 U.S.C. 
(& Supp. lll) 7421 (a}) and by the Declaratory Judgment 
Act (28 U.S.C. <& Supp. 111) 2201), but su11:i!ested (416 
U.S. at 746) the refund suit. procedure ultimately employed 
by petitioner here. 

4 Petitioner's qualification for an exemption from f edernl 
unemployment taxes (FUTA) under 26 U.S.C. 3306(c) (8) 
turns on it~ entitlement to status as a tax-exempt organiza­
tion under Section 501 (c) (3). 
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was entitled to tax exempt status because it is a "reli­
gious" institution and qualifies under the separately 
emunera tecl "religious" ca tegury of Section 501 ( c) 
(3). The court rejected "[t]his simplistic reading of 
the statute" as one that "tears section 501 (c) (3) 
from its roots" (Pet. App. A 7). Citing with ap­
proval the three-juclge district court's decision in 
Grern v. Connally, 330 F. Supp. 1150 (D.D.C.), 
aff' d per curiam, 4 04 U.S. 997 ( 1971), the court 
concluded that Section 501 (c) (3) must be vie"·ecl 
against its background in the law of charitable 
trusts. Thns, the court of appeals agreed with the 
Green decision (330 F. Supp. at 1156-1160) that, to 
be eligible for tax exempt status, "an institution 
must be 'charitable' in the broad common law sense, 
and therefore must not violate public policy" (Pet. 
App. A 7-AS; footnote omitted). Here, it stated, peti­
tioner's racial policies violated clearly defined public 
policy, rooted in the Constitution and the decisions of 
this Court condemning racial discrimination. Since 
there is a government policy against subsidizing racial 
discrimination in education, public or private, the 
conrt of appeals held that "the Service acted within its 
statuto1·y authority in reYoldng [petitioner's] tax 
exempt status*"' •" (Pet. App. AlO). 

In so holding, the court rejected vetitioner's argu­
ment that the application of the Service's nondiscrim­
ination policy to pC'titioner violates the Free Exercise 
and Establishment Clauses of the First Amendment. 
Assuming that petitioner's racial disclimination is 
motiYated by sincere religious beliefs, the court noted 
that the Internal Reve1me Service's policy would not 
prohibit petitioner from adhering to its teachings or 
force any indiYidual student to violate his beliefs 
(Pet. App. A13-A14). The court further concluded 
that "the uniform applicution of the [Service's] rule 
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to an religiously operated schools avoids the necessity 
for a potentially entangling inquiry into whether a 
racially restrictive practice is the result of sincere 
religious belief" (Pet. App. A16; emphasis in orig­
inal). 

D. Goldsboro Christian Schools-No. 81-1 

1. Petitioner Goldsboro Christian Schools, Inc. is 
a nonprofit organization incorporated in 1963 under 
the laws of North Carolina. Its articles of incorpora­
tion provide that its purpose is " 'to conduct an insti­
tution or institutions of learning for the genera] edu­
cation of Youth in the essentials of culture and its 
arts and sciences, giving special emphasis to the 
Christian religion and the ethics revealed in the Holy 
scriptures * * "''" (Pet. App. 6a). At least since 
19G9, petitioner has maintained a regularly sched­
uled curriculum, a regular faculty, and a regularly 
enrolled student body for kindergarten and grades 
one through twelve (A. 10) .~ During that period, 
petitioner has satisfied tl1e requirements of North 
Carolina for secular education in private schools.6 

~ "A." refers to the separately bound record appendix filed 
in the court of appeals. 

u Pursuant to N.C. Grn. Stat. § J 15-255 ( 1D78 repl.)" the 
State of North Carolina regulates nncl supen·iscs all non­
public schools within the State serving children of scco1Hlary­
school age, or younger, "to the encl that all children shall be­
come citizens who possess certain ba:o;ic competencies neces­
sary to properly discharge the responsibilities of American 
citizenship." In accordance with that statute, all such non­
public schools-

shaJJ meet the State minimum ::itandards as prescribed 
in the course of study, and the children therein shall be 
tnught the branches of education which arc taught to the 
children of corresponding age and gnule in the public 
schools• • "'. 
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Submissions to the State indicate that petitioner re­
quires its high school students to take one Bible­
related course during each semester. The remaining 
course requirements and offerings, as reflected in 
those submissions, arc indicative of secular subjectc;. 
'Vhether the subject of the course is secular or Bible­
related, petitioner's practice is to begin each class 
with a prayer. This practice is in keeping with peti­
tioner's overall purpose, and the desire of its foun­
ders, to provide a secular private school education in 
a religious setting. Based upon an interpretation of 
the Bible that it purports to follow, petitioner has 
maintained a racially discriminatory admissions 
policy since the time of its incorporation. It has occa­
sionally admitted some noncaucasian, but no black, 
sturlents (Pet. App. Ga-7a). 

Petitioner has never received recognition from the 
Internal Revenue Service as an organization de­
scribed in Section 501 (c) (3) of the Internal Reve;. 
nue Code of 1954 (26 U.S.C.). On audit, the 
Commissioner of Internal Revenue determined that 
petitioner did not qualify as a Section 501 (c) (3) or­
ganization, and therefore did not qualify for exemp­
tion from federal social security taxes (FICA) under 
Section 3121 (b) (8) (B) of the Code, or for exemp­
tion from federal unemployment taxes (FUTA) un­
der Section 3306(c) (8) of the Code. The Commis­
sioner accorrlingly assessed FICA and FUTA taxes 
against petitioner. After making }lartial payment, 
petitioner instituted this action in the United States 
District Court for the Eastern District of North 
Carolina seeking a refund of $3,459.93 in federal 
witholc1ing, FICA, anrl FUTA taxes for 196H 
through 1972. The government counterclaimed for 
$1G0,07:tHG in taxes for that period (Pet. App. 5a, 
7a-8a). 

... 

w:wwww wccs ¥.WW 0 .. 4J(§ll.4M & SWe4f.._i¥ .!W' ? .. 4£!.,Jf S:V'C!'§i" ·W. .•.?' 
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2. On the parties' cross motions for summary 
judgment, the district court ruled that the Internal 
Revenue Service had p1·oper1y cleniccl petitioner ex­
empt status under Section 501(c)(3), and the tax 
benefits associated with qualification as a Section 
501 (c) (3) organization because petitionei·'s po1icy 
of racial discrimination violated the clcclarccl public 
policy of the United States (Pet. App. 14a). For 
puq)Qses of adjudicating the motion, the court as­
sumed that petitioner's racially discriminatory ad­
missions policy \\'as based upon a valid religious be­
lief (Pet. A pp. 7 a). It concluded, howcveJ', that de­
nying petitioner the benefits of a Section 501 (c) (3) 
tax exemption did not abridge any rights guaranteed 
petitioner under the Fifth Amendment to the Con­
stitution or uncler the Establishment 01· Free Exer­
cise Clauses of the First Amendment (Pet. App. 12a-
13a) .7 The coul't of appeals affil'mecl, with one judge 
dissenting. Treating the case as "iclentica]" with 
Bub J(J11cs Uniuci'sity, the court of appeals upheld 

7 During the pendency of the proceedings in the district 
court, the government agreed to nun te all FUT A assessments 
asrninst petitioner for period!> ending on 01· beforC' December 
31, I 970, :m<I to nhate all FICA assc.>ssnwn1!" :wain st petitionc1· 
for periocls ending before No\·c.>mber :rn, 1970 (A. l:Za). The 
government made this concession because 1he Internal Reve­
nue Service's a1mounccmc11t that ii would no longt•r an:orcl the 
benefits of tnx exemption and deductibility of contributions 
to rnrially discriminatory private schools (1.R.S. News Re­
leases of July l 0, 1970, & July rn, 1970, ?·cp1·intccl in 7 
Stand. Fed. Tax Rep. ( CCH) 1j~; 6790, 6814 ( 1!>70) ) , was 
effecti\'c as of No\'embcr 30, 1970 (A. 116-117)". Sec lnternul 
Revenm• Code of 1954, Section 7805 (b) (26 U.S.C.). The 
gonmrnwui ncrnrdingly i;tipulntcd 1.hnt it wm: cntitlcll to re­
cover only~]] 6,190.!)!l upon ib counterclaim, uncl the district 
court entered judgment in its fa\'or in that nmount (A. 122, 
141). 
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the Internal Revenue Service's action on the author­
ity of its decision in that case (Pet. App. la-3a). 

The court observed (Pet. A pp. 2a) : 

It is rare that any two cases are identical 
twins. N evcrtheless, ns it happens, there is iden­
tity for present purposes between the instant 
case and the case of Bob Jones Univcl·s'ity • • • 
which has just been handed clo\vn. There the 
taxpayer was held not to be entitled to the 
§ 501 ( c) ( 3) exem])tion. In some respects, inso­
far as decision here is concerned, the resemblance 
of Goldsboro to Bob Jones University is stronger 
than would be the case the other way round. 
That is so since Goldsboro altogether prohibits 
admission of blacks. The University permits 
them to enter, but forbids certain interracial as­
sociations, especially elating and marriage. 

The complete nncl impeccable treatment by 
Judge Hall in Bub Jun.es Unfrei·sity makes it 
supererogatory for us to <liscuss the issue of tax 
exempt status uncler § 501 (c) (3). For that as­
pect we simply affirm the district court for the 
reasons advanced in the Bob Jones University 
case. 

AH<a:MENT 

1. The decisions below co1-rectly heJ<l that the In­
ternal Revenue Service acted within its statutory au­
thority in revoking petitioners' tax-exempt status 
under Section 501 (c) (3) of the Code . 

The Internal Revenue Service since 1970, the Dis­
trict of Columbia Circuit, and the court of appeals 
below have uniformly ruled that a private school does 
not qualify as n tax-exempt organization under Sec­
tion 501 ( c) ( 3) of the Internal Revenue Code of 1954, 
or as nn eligihk donee of charitable contributions de­
ductible under Section 170(c) (2) of the Code, unless 

... 
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it establishes that jts admissions and educational _pol­
icies are operated on a nondiscriE]_inator~ ba~. Tills 
·position derives its force from the congresSional pur­
pose underlying the charitable exemption provisions 
in the Internal Revenue Code. That purpose, to aid 
organizations that further some public benefit, is 
served by the nondiscrimination requirement. See 
H.R. Rep. No. 1860, 75th Cong., 3d Sess. 19 (1938). 
It derives also from the federal government's com­
mitment to the eradication of racial discrimination in 
education manifested both in the Constitution and in 
many federal statutes and the atio ·o­
bi iting ublic subsid of raciall , discriminatory ed­
ucational institutions whether ub ic or rivate. ee, 
e.g., unyon v. McCrary, 427 U.S. 160 (1976); Sec­
_tion 601 of the Civil Rights Act of 1964, 42 U.S.C. 
2000d; Section 1 of the Civil Rights Act of 1866, 42 
U.S.C. 1981; Brown v. Dade Christian Schools, Inc., 
556 F.2d 310, 323-324 (5th Cir. 1977) (en bane) 
(Goldberg, J ., concurring), cert. denied, 434 U.S. 
1063 (1978). 

Given that public policy and national commitment, 
the Internal Revenue Service acted well within its 
statutory authority in concluding that a "religious" 
organization such as petitioners must satisfy the 
"charitable" requirement of Section 501 ( c) ( 3) in or­
der to qualify for tax exemption. Educational insti­
tutions such as petitioners that engage in racially 
discriminatory practices are not "charitable" as that 
term is understood at common law. Green v. Gon­
na.Uy, 330 F. Supp. 1150, 1156-1160 (D.D.C.), aff'd, 
404 U.S. 997 (1971). Accordingly, the charitable ex­
emption provisions do not countenance fecleral tax 
benefits to organizations operated fm· educational 
purposes that discriminate against students or appli-

{fi~ 
~l~!4:"1~~~~1~1f"~~,";"";;~~!"':~~};~f~{"l'.t7-·~~ic{r.'.'~!"'.~:-•~:r~."9'.~~}'."':1t-:-'.t~:)~~~~~:"l~{~;~.,.,f"t""~""!l:t~[j"'!r.,..t:'~j.!'l'f!9}""';'."l!!·;l:"li{"'{'"".,,~'.·""'f ;""'.,:--~~-.. -... :"""• '"""·. ~~·~:"..,· ...... -. ....... .:----
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cants on the basis of l'ace. G1·een v. Connally, supra, 
330 F. Supp. at 1179; Prince Edwco·d School Founda­
t-ion v. United State::;, 478 F. Supp. 107 (D.D.C. 
1079), aft''d by unpublished order, No. 79-1622 
(D.C. Cir. June 30, 1980), cert. denied, No. 80-484 
(Feb. 28, 1081) (nonreligious private school denied 
tax-exempt status for failure to make requisite 
showing that it maintained a racially nondiscrimina­
tory admissions policy where no black child had been 
admitted for a period of almost 20 years; directors' 
religious belief in the value of segregated education 
does not excuse failul'e to make requisite showing 
of nondiscriminatory policy). 

2. Contrary to petitioner Bob Jones University's 
argument (Pet. 9), the nondiscrimination principle 
applied to private schools by the courts and by the 
Inte11rnl Revenue Service does not conflict with Con­
gress' understanding of the requirements imposed by 
the Internal Revenue Code with respect to racial dis­
crimination. By the Act of Oct. 20, 1976, Pub. L. No. 
94-658, Section 2 (a), 90 Stat. 2697, Congress added 
to the Code, "in view of national policy," the provi­
sion now contained in Section 501 ( i), which explicitly 
·denies exempt status to a socia1 club if its charter or 
any of its written policy statements provides for "dis­
crimination against any person on the basis of race, 
color, or religion." The accompanying S. Rep. No. 
94-1318, 94th Cong., 2d Sess. 7-8 & n.5 (1976), re­
flects Congress' intent to apply to social clubs the 
same antidiscrimination rule involved here. Congress 
was we11 aware of the Service's policy implemented 
six years earlier that discrimination on account of 
race is inconsistent with an ctlucational institution's 
tax-exempt stat.us under Section 501 (c) (3) and also 
with its status as a donee of deductible charitable 
contributions under Section 170(c) (2). Though, as 
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noted, inf1·a, the Congress has temporarily barred 
the employment of proposed new procedures to en­
force the policy of the Internal Hevenue Service, it 
has at the same time sanctioned the continuation of 
the substantive and procedural policies set forth in 
Rev. Proc. 75-50, 1975-2 Cum. Bull. 587. 

3. Both Bob Jones University (Pet. 11-15) and 
Goldsboro Christian Schools (Pet. 23-28) seek to ex­
cuse their failure to satisfy the noncliscrimination 
principle on the ground that their discriminatory 
practices are the outgrowth of sincere religious faith. 
But, as the court of appeals correctly concluded, the 
unquestioned First Amendment right to free religious 
belief and exercise does not carry with it a guarantee 
of any person's or corporation's entitlement to tax­
ex~mpt status. As the court below pointed out in 
Bob Jones University (81-3 Pet. App. A15-Al6), 
the Service's policy avoids excessive entanglement 
with religion by applying its policy to all religiously 
operated schools (as well as nonreligious schools). 
Moreover, the SerYice's policy does not compel peti­
tioners or any oth~r religious institution to alter 
their religions teachings, or compel their students 
to violate their beliefs. By requiring petitioners to 
show, as a condition to retaining the benefits of 
tax exemption, that they are operating under a 
racially nondiscriminatory policy, the Internal Rev­
enue Service therefore did not encroach upon any 
activity entitled to affirmative constitutionn.1 pro­
tection.11 See Norwood v. Harrison, 413 U.S. 455, 

8 Petitione1· Bob Jones University's 1975 revision of iti:; ad­
n1issionf:. and disciplinary rules rendered it no more eligible 
for the bcn<>fits of federal tax exemption. As the court of ap­
pc~1ls correctly pointPd out (81-8 Pet. App. A9-A10), peti­
tioner's policy of denying admission to partners in an inter­
racial marriage and of expelling students who date or marry 
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464 n.7, 468-470 (1973); Runyon v. McCrary, 427 
U.S. 160, 175-179 (1976); cf. G1·cen v. Conrw.lly, 
s11pra, 330 F. Supp. at 11G5-1169; Biob Jones 
Unive1·sity v. Johnson, 396 F. Supp. 597, 604-
608 (D.S.C. 1974), aff'd without published opinion, 
529 F.2d 514 (4th Cir. 1975). 

4. Although there is no conflict of appellate deci­
sions and we believe that the decisions of the court 
of appeals are correct, we clo not oppose the petitions 
in these cases. The Internal Revenue Service is cur­
rently meeting substantial resistance from church­
related and religious schools to enforcement of its po­
sition that such institutions are not entitled to tax­
exempt status under Section 501 (c) (3) if they en­
gage in radally discriminatory practices. This re­
sistance is premised on the argument raised by peti­
tioners in these cases that the Service's revocation or 
denial of tax-exempt status violates the First Amend­
ment rights of such institutions. For example, in 
Green v. Re9an, No. 13G5-69 (D.D.C.), the Service 
is under an injunctive order to investigate certain 
private schools in Mississippi to determine whether 
they are entitled to tax exemption. The1·e are 29 
church-operated schools which have been identified as 
potentially subject t-0 the court's order, and 12 of 
those schools have invoked the First Amendment as a 
bar to compliance with the Service's request for the 

outRide of their race rests, as did its prior policies, upon an 
im·idious di!;tinction drawn according to race. See Lo1,ing v. 
Vi.rgi11in, 388 U.S. 1, 11-12 (1967); McLaugJ1l1'n v. Florida, 
37fl U.S. HH ( HH11). l\foreo\·er, petitioner Golrlsboro Chris­
ti:m Schools concedes (Pet. 6) that it "has mai ntnined n ra­
c iall)' discriminatory admission~ policy since its founding." 
Thus, the fact of pct itioncrs' racially discriminatory policies 
il' beyond tlispute. Cf. Princr Erlu:a.rd School Foundation \'. 
V11ifl'cl Sfafc.-;, cert. denied, No. 80-484 (Feb. 23, 1981) 
(Rehnquist, J., dissenting). 

··--------
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information necessary to complete its investigation. 
Pursuant to the government's motion in Green, the 
court has suspended its injunctive order as it relates 
to the church schools pending resolution of the First 
Amendment claims. 

Because of the sensith·ity of claims that the In­
ternal ReYenue Service's ac1ministration of the tax 
laws violates the First Amendment right of schools 
to the fr~e exerc~se of religion, and because of the 
-sli~ong conviction with, such claims are often asserted 
and adhered to, the Service has been impecled in its 
efforts to achieve even-handed enf orc:ement in this 
area against religious institutions. Reliance on the 
authority of its published rulings or even on the de­
cisions below of a single court of appeals has been 
inadequate to avoid unseemly confrontations ,·dth 
religious claims in the Ser\'iee's inYestigations. l\1ore­
over, as petitioner Goldsboro Christian Schools ob­
serves (Pet. 18-19), Congress has introcluc:ed an ele­
ment of uncertainty into enforcement procedures by 
prohibiting the Service from using any funds ap­
propriated to implement or enforce any rule or 
procedure "which would cause the loss of tax-exempt 
status to prh·ate, religions, or church operated schools 
under Section 501 ( c) (a) "' ~, "' unless in effort prior 
to August 22, 1978." See .Ashhrook Amendment 
(Section 103) to the Treasury, Postal SerYice, and 
General GoYernment Appropriations Act, 1980, Pub. 
L. No. 96-74, D3 Stat. 559. \Vhile the Ashbrook 
Amendment does not apply to the inst:mt cases be­
cause the Inte1·nal Revenue SerYice acted here in ac- · 
cordance v/ith policies and procedures established Jong 
before Augnst 22, 1978 (see, e . .fl., Rev. Proc. 75-50, 
1975-2 Cum. Bull. 587), it necessarily rai~cR some 
questions concerning the scope of the Sen·icc's pres-
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ent authority in this area and further complicates the 
problem of achieving even-handedness in enforce­
ment. 

The SerYice accordingly doubts that denial of cer­
tiorari in these cases wonlcl substantially enhance 
-compliance with its im•estigative efforts in this area. 
Since there is no likelihood of a ruling by another 
court of appeals in the near future on these First 
Amendment questions of substantial public impor­
tance to both the Service and the institutions in­
voked, we believe that a definitive decision by this 
Court will dispel the uncertainty surrounding the 
propriety of the Service's ruling position and foster 
greater compliance on the part of the affected 
institutions. 

CONCLUSION 

The petitions for writs of certiorari should be 
granted. The Court may wish to consolidate the cases 
for argument. 

Respectfully submitted. 

SEPTEMBER 1981 

LA WREN CF. G. WALLACE 

Actinu Solicitor Gen<'ral "' 

JOHN F. MURRAY 

Act·in{l Assistant Attorn<'y Gen<'ral 
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ROBERT S. POMERANCE 
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Internal Revenue Coc1c of 1954 (2G U.S.C. ( 1970 
ed.)) : 

Section 170. Charitable, etc., contributions and 
gifts. 

(a) Allowance of deduction.-

( 1) Ge 11eml 1·ule.-There shall be al­
lowed as a deduction any charitable contri­
bution (as clcfinecl in subsection ( c)) pay­
ment of which is made within the taxable 
year. A charitable contribution shall be 
allowable as a <lecluction only if verified 
under regulations prescribed by the Secre­
tary or his delegate. 

* * * 
(c) [as amcnclccl Ly Section 201, Tax Reform 

Act of 19GB, Pub. L. No. 91-172, 83 Stat. 487] 
Cha1'iiable Conll'ibution !Jefined.-For purposes 
of this section, the term "charitable contribu­
tion" means a contribution or gift to or for 
the use of--

(2) A corporation, trust, or community 
chest, funcl, or foundation-

( A) created or organized in the 
United States or in any possession 
thereof, or under the laws of the 
United States, any State, the District 
of Columbia, or any possession of the 
United States; 

(U) organized and operated exclu­
sh·cly for religious, charitable, scien­
tific, literary, or educational pm·poRes, 
or for the prevention of cruelty to chil­
dren or animals; 

.. 
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( C) no part of the net earnings of 
which inures to the benefit of any pri­
vate shareholder or individual; and 

(D) no substantial part of the ac­
tivities of which is carrying on propa­
ganda, or otherwise attempting, to in­
fluence legislation, and which does not 
participate in, or intervene in (incluc.l­
ing the publishing or distributing of 
statements), any political campaign on 
behalf of any candidate for public 
office. 

A contribution or gift by a corporation to 
a trust, chest, fund, or foundation shall be 
deductible by reason of this paragraph only 
if it is to be used within the Unitec.l States 
or any of its possessions exclush·ely for pur­
poses specified in subparagraph (B). 

• • • • • 
Treasury Regulations on Income Tax (26 C.F.R.) 

§ 1.501 (c) (3)-1 OrgnnizatioHs organized and 
opera.ted for religious, cha-ritable, scientific 
testiny for 7mblic safety, lifcrm·y, or educa­
tional 7J11rposes, or for the preventiun vf 
cruelt.y to children or a.nimals. 

• • • • • 
(d) Excnipt purposes-(1) Jn general. (i) An 

organization may be exempt as an organization de­
scribed in section 501 ( c) ( 3) if it is organized and 
operated exclusively for one or more of the follow­
ing purposes: 

(a) Religious, 
(b) Charitable, 

(c) Scie 
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( c) Scientific, 
(d) Testing for public safety, 
(e) Literary, 
(f) Educational, or 
(g) Prevention of cruelty to children or 

animals. 

• • • • 
(iii) Since each of the purposes speci­

fied in subdivision ( i) of this subparagraph 
is an exempt purpose in itself, an organiza­
tion may be exempt if it is organized and 
operated exclusively for any one or more of 
such purposes. If, in fact, an 01·ganization 
is organized and operated exclush·ely for an 
exempt purpose or purposes, exemption will 
be granted to such an organization, regard­
less of the purpose or purposes specified in 
its application for exemption. For exam­
ple, if an organization claims exemption on 
the ground tlrnt it is "educational," exemp­
tion will not be denied, if, in fact, it is 
"charitable." 

(2) Cha'tif<tble drfincd.-The term "charita­
ble" is m;ccl in section 501 ( c) ( 3) in its generally 
acce}Jted legal sen~c and is, therefore, not to be 
construed as limitecl by the separate enumera­
tion in section 501 ( c) ( 3) of other tax-exempt 
purposes which may fall within the broad out­
lines of "charity" as developed by judicial deci­
sions. Such term inclunes: Relief of the poor 
and distressed or of the underpriYileged; ad­
vancement ot" religion; adYancement of education 
or science; erection or maintenance of public 
buildings, monuments, 01· works; lessening of the 
burdens of Government; and promotion of social 

... 
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welfare by organizations clcsigncc.l to accomplish 
any of the above purposes, or ( i) to lessen neigh­
borhood tensions; (ii) to eliminate prejudice and 
discrimination; (iii) to defend human and civil 
rights securec.l by law; or (fr) to combat com­
nmnity deterioration and juvenile delinquency . 

• • • • • 
(3) Educational defincd.-(i) Jn genernl.-The 

term "educational", as used in section 501 (c) (3), 
relates to-

(a) The instruction or training of the 
indfridual for the pnl'pose of improving or 
developing his capabilities; or 

(b) The instruction of the public on 
subjects useful to the individual and bene­
ficial to the community. 

* 
(ii) Examples of ecluc:a ti on al or­

ganiza ti ons.-The following are exam­
ples of organizations which, if they 
otherwise meet the requirements of this 
section, are educational: 

Example ( 1). An org-aniza­
tion, such as a primary or secon­
dary school, a college, or a pl'ofes­
sional or trade school, which has 
a regularly scheduled curriculum, 
a regular faculty, and a regularly 
enrolled body of stuclcnts in at­
tendance at a place where the edu­
cational acth-ities are regularly 
carried on. 

"' * * • 
tr •. c. •0•1•••1111 P81MTUIC orr1u, tff0' 
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