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Comissioner-Designate

Assistant Cammissioner
(Employee Plans and Exempt Organizations)

Private Schools - legislative and Administrative Options

In order to provide uniform natiorwide interpretation and enforcement

©of the tax laws with regard to the exempt status of private schools, we

offer the following legislative and administrative options for your consid-
eration and discussion at the Policy Comittee meeting:

OPTION 1

Reamove the Appropriations riders and amend section 50l1(c) (3) to allow
the Service to issue quidelines for determining loss or denial of tax-exemt

status on grounds of racial discrimination consistent with modifications to

the February 79 revised proposed revenue procedure such as:

—"Nothing in these rules should be interpreted as requiringy
religious schools to accept students, hire teachers, provide
special curriculum or facilities for those who do not subscribe
to the school's religious tenets and beliefs or to proselytize
for adherents to their faith in order to cbtain minorities."

—"If a school was formed or expanded for religious purposes,
and not for the purpose of excluding minorities, the formation
or expansion coinciding with public school desegregation in its
area will not be considered as related in fact to such desegre-
gation order.”

—"However, if a school is operated with the intent to racially
discriminate against minorities or preclude their full partici-
pation in the school's program, it will not be exempt from
Federal incame tax under section 501(c) (3) nor will donors be
entitled to deductible charitable contributions for its use."

r

The Service would be allowed to administer the racial nondiscrimination

" requirement uniformly in accordance with Congressional approval. Also,
‘Congressional sentiment may be building for the tax-writing comittees to

assert their jurisdiction in this area.



Comissioner~-Designate

OoonN

Based on past experience with Representative Gibbons' Oversight
Subcormittee and other efforts, it may not he realistic to assume that
Congress could agree on appropriate guidelines in this area. -

OPTIN 2

Remove the Approoriations riders, implement the February 79 revenue
procedure, and enact legislation requiring that the Service initiate liti-
gation before revocation or denial of tax-exempt status.  (See, for example,
Helms Bill S.995 introduced 4/24/79, copy attached.)

PRO

Initiation of litigation and assumption of burden of proof by Service
might facilitate Congressional removal of riders.

There are precedents in other tax areas for imposing on the Service
the burden of proof in civil litigation. See sections 162(c) (1) and (2)
and 7454 (b).

OON

legislation requiring the Service to institute or initiate litigation
is contrary to present procedures involving civil litigation by IRS.

Pecommendation

If there are indications of a willingness on Congress' part to deal
with this matter substantively, then Option (1) should be tried. Option (2)
could be undesirable and unwise from both an administrative and legal stand-
point.

Attachment

cc: Chief Counsel
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Treasury to obtain 8 judicial finding of racial dicere “nation hefore terminm.
ing or denying tansexempt status to o private school o the grounds of rucial
diserimination.

IN THE SENATE OF THE UNITED STATES

Argin 24 Qegisiative day, Nt 20y
Heins (for himeel, Mr. Foen, Mo Scawinree, Mro Stovess, sad M
Zoxinsky) introduced the following Wil wlich was tead twice and referred
10 the Cominittee on Finunce

A BILL

amend the Internal Revenue Code of 1454 to require the
Secretary of the Treasury 1o ubtain a judicial finding of
racial discrimination before terminating or denying tax-

exempt status to g private school on the grounds of racizl
discrimination.

Be it enacted by the Senate and l..use of Representa-
tives of the United States of America in Congress assembled,
SECFION 1. FINDINGS: DECLARATION OF CONGRESSIONAL

POLICY.
(2) The Congress fuids that=-

’
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() diserimination hased on race in the poblic
schools violates the Constitution and Nets of Congress,
including title VT of the Civid Rights At of 1964, and
the climination of discrimination hased m’\ race in all
educational opportunities is a fundamental national
goal;

-(‘.’) the Supreme Court has held under *he Civil
Rights Act of 18G6 that a private elementary school
may not discriminate on the husis of race in the admis-
sion of students, but the Congress has failed to provide
guidance as 1o the tax-exempt status of such schools;

(3) revenne rulings and procedures adopted by the
Internal  Revenue Serviee which deny  tax-exempt
status to private schools that discriminate on the basie
of race érc not besed on a specific statute hut rest on
broad grounds of fundamental public policy as deter-
mined by the Service;

(4) the financial viability of many private schools,
mcluding scholarsinip programs, rests on the assurance
that contributions to the school are deductible under
the Internal Revenue Cude, and any action by the In-
ternal Rc\-vmm.Scr\'icc affeeting the tax-exemnpt status
of a schoal threatens s exisience:

(3) revenue rulings and procedures adopted by the

Internal Revenue Service have not been sensitive

¢
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private schooly which Lmit, prefer or wrant priorities in
admissions to students which are wesibers of religious

organizations;

(6) many private schools upcr:n.:-d by a purlic—ular
religion or religious association forin an integral part in
carrying out ‘the religions mission of the affiliated
churches or associations in the free exercise of religion
by their members:

(%) various Acts of Congress which condition Fed-
cral financial assistance 1o grantees, such as utle V1 of
the Civil Rights Act of 1964 and fie IX aof the Edu-
cation Amendmems of 1972, do et apply 1o organiza-
tions simply because they are tax-exempt;

(8) the Congress has provided in titde V1 of the
Civil Rights Act of 1964 that a public clementary and
secondary school sysiem is entitled 10 notice and a full
evidentiary hearing on allegations of racial discrimina-
tion including the right 1o appeal an adverse decision
to the Federal courts, prior to the termination of Fed-
eral funds; and

(9) neither the C()ng'l‘(‘.f.i»lmr the Internal Revenue
Service has provided for impartial wljudication of alle-
gations of racial discrindnation prior 10 withdrawal of

the advance notice of deduetibilitey with respeet to con-
A P
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tribuvions 1o, and the weterngnetion of the tax-exemyt
status of. a private schonol, -

(L) Therclore, the Cosgre: < determines that a privete

-school which i fuct racially diccriminates as to students

should not be entitled to tax-exempt status, and contributions

to such schools should not he deductible under the Internul

Revenue Code of 1954, and further determines that the See-

retary of 1h(-‘Trvnsur.\' should be reguired to bring a declara-
tory action m the Federal courss to edjudicate whether a pri-
vate school in fact racially discriminates gs 10 students prior
to any action which affects lh('. tax-exempt stetus of, or de-
ductibility of contributions 1o, such school,

SEC. 2. SHORT TITLE.

This Act may be cited as the “Private Schoo! Non-Dis-
crimination and Due Process Aci of 1970". |
SEC. 3. DECLARATORY  JUDGMENT PROCEDURE ESTAB-

LISHED.

(1) IN GeNgral.—Subchaper A of chapter 76 of the
Internal Revenue Code of 1954 (reluting. to civil actions by
the United States) is amended by redesignating section 7408
as 7409, and by inserting afier section 7407 the iollowing

new section:
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- wQEC. 7408, ACTION TO REVORE OR DENY TAN.EXEMPT

STATUS OF PRIVATE SCHOOL ON BASIS OF
RACIAL DISCRIMINATION.
*(a) GENERAL RULE.—The Sceretary may noi—

“(1) revake or change the qualifieation or classifi-
cation of & private school as an organization described
in section 501(c)(3) which is exempt from taxation
under section 501(a),

“(2) deny, withhold approval of, the iritia! qualifi-
cation or classification of a private school as such an

rganization, or

*“(3) condition accepiance or approval of an appli-
cation for qualificetion or classification of 2 privete
schoo! as such an organization, or

“/(4) revoke the advance assurence of deductibility
issued to & private school,

on the grounds that the school discriminates on the basis of
race &¢ to students unless,a court of the United Siztes, in &
civil action for a declaratory judgment brought by the Secre-
iary in sccordance with the provisions of this section, has
found that the school has a racially discriminatory policy as
o students.

“(b) ProceDURE To BE FOLLOWED BY THE SECRE-

TARY.—Whenever the Sceretary has reason to believe thet a

private school has a racially discriminatory policy as to stu-

dents, the Secretary shall file a civil action for e declaratory
S. =-mecec995
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which the private school is located,

“(¢) LIMITATIONS — ‘

“(1) Evinextiany staxoanh.—No finding that
a pri\-atevschon\ has a racially discriminatory policy as
to students shall he made unless the Reeretury, by o
clear and convincing preponderance of the evidence,
shows that th‘c school has hud a pﬁlct%c:o of delinerate
and intentiona) racial discrimination in fact.

“(2) NO ADVERSE ACTION UNTIL SCHOOL HAS
EXHAUSTED areeats—In the cse of o private
school with respeet to which u court has juund under
subsection (a) that it has a racially diseriminastory
policy as to students, the Sceretary shall not take any
action with respect 1o the initial qualification or contin-
ued qualification of the school ns an orgarization de-
seribed in section H01eN3) which is exempt from tex
under section H501(a) or as an orzanization deseribed in
section 170(c)2)(B) until the school has eahiausied all
appeals from the final order of the district court in the
declaratory judgment action brought under this section.

“(d) RETENTION OF JURISMCTION; REINSTATEMENT

23 orF.StaTtus.—The district court before which an action is

24 brought under this section which resulied in the denial of

- 25 initial qualification or revocation of gualification of a private
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school as an organization deseribied in ses o 501(0)03) which
is excmpt from tax ueder section 010, o as an organizy-
tion deserihed in section 170(eH2WD). sl retin jurisdiction
of suhh case, and shail, upon a deierminction that such
school—

(1) has not hud a racially dizeriminatory policy
as to sludemé for a period of not less than a full school
year since such denial or revacation hecame final, and

(2) does not have a racially ciscriminztory policy
as to students.

shall issue an order to such eficet and vitiste such denial or
revocatici. Such an oréer may he appealed by the Secretary,
but, unless vacated, be binding on the Seeretary with respect
to such quahification.

“(e) AWARD OF CosT axp Fres T0 PrEvaiLing
ScnooL.—In any civil action brought under this seetior, the
prevailing party, unless the prevailing pany is the Seeretary,
may be awarded a judgment of cokis and atternex’s fees in
such action.

“( DEFIxiTIONS.—For purposes ¢f this section—

“(1) PrivaTE scnooL.—Tle¢ term  ‘private
school' means any privatelyv-operaied school which
meets the requirements of State kavw relating 10 com-
pulsory school attendince oth:er that & schoul offering

care or instruction for studente sl " hGow the first
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grade, nursery schools, selionls for the Wliial or dead, or
schoole opervisied salely for e Landicappesd or cmntion-
ally disturhed.

“(2) RACIALLY MISCRIMINATORY POLICY AS TO
STUDENTS.—The term ‘raciclly discriminatory pelicy
as to students” means that 2 schaol doee not adimit stu-
dents of all races to all the rights, privileges, pro-
grams, and activitics ge'nc zlly accorded to or made
available to students at that school, and that the school
discriminates on the hasis of race in administration of
its educational policies, nd;rnistiorns policies, scholarship
and lozn piograms, athletic program, or other school-
administered programs. Such term does not include en
gdmissions policy of a school which LEmits, or gTant§
preferences or priorities to, its students to members of
& particular religious orgenization or belie! and does
not include any policy or program of a schocl which is
limited to, or required of, mémbers of & purticular reli-
gious organization or belief.

“(g) Sectiox To ArrLy OxLy TO ScrooLs With

91 PusLicLY ANNOUNCED Pouicy 0OF NONDISCRIMINA-

22 TION.—Subscetion (a) shall not apply with respect to any

23" private school unless that school Las adopted a policy of non-

24 discrimimation on the hasiz of rce as to students and has
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puhlfshod. in such manner as he Seeretary may reguire,
public notice of that polics.”. -

(b) The table of sectivns for s+ :h subchapter is amended
by striking out the last iten aad in<erting in licu thereo! the
following:

“Sec. TION Action 10 revohe o dens foaten e cate D private setond ot el
of tacial diserimic, i,

"See. 7409, Croes refesences.”,

SEC. 4. EFFECTIVE DATE.

The amendments made by scection 3 of this Act shell
apply to actions of the Sceretary of the Treasury teken with
respect to the initia) qua!iﬁc:u;!u:i or continuing guelification
of an orgznization as an crganization described in section
501(c}3) of the Intcrnal Revenue Code of 1954 which is
exempt {romn taxation under sc-ciior; 501(a) of such Code, or
which is deseribed in scetion 17C eV 21BY of such Code, ziter
the date of enaciment of this A1,

C
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to: Comissioner-Designate

from: pssistant Camissioner
(Employee Plans and Exempt Organizations)

subject: Private Schools - Green v. Regan

In a campanion memorandum, Courisel discusses whether the Service
can and should take any action in this case which might result in Appellate
review of the sq:plermtal injunction., Counsel concludes that supporting
the movant-intervenor's appeals before the Court of Appeals poses no legal
obstacle. Counsel notes there are some negatlve considerations because of
the lack of timeliness and the mpressmn that could be created with regard
to this change in litigating position. On balance, however, and after
ca-2ful consideration of these factors, it is our judgment that this case
presents the most timely and satisfactory vehicle for obtaining judicial
guidance with regard to church-related school issues.

The 1971 and 1980 Green injunctions were entered and decreed on statu-
tory grounds. The movant-intervenors claim a constitutional status under
the Religion Clauses of the First Amendment with regard to the status of
their interests. Since no church or other religious persan is a party
to the action, the movants claim their interests are not represented at all.

There is merit to the movants' claim that their specific interests
have not been advanced and represented. We think it is preferable tp have
these constitutional claims adjudicated and resolved within the framework
of the Court's :.njunct.:.on rather than through case-by-case litigation.
There is an opportunity to address the Court of Appeals next week when the
appeals brief for the movants is due, and we recammend that the govermment
use that opportunity to encourage the court to 1et the movants became a
party to the su;t.

: Chief Counsel
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¥ £ % | UNITED STATES DEPARTMENT OF COMMERCE

- The Assistant Secretary for Polncy
s, @f Washington, D.C. 20230 -

March 4, 1981 | ‘(_{;‘_‘qb M
/
% '

Mr. Charles W. Glenn

President

Mottley Construction Company, Inc.
Post Office Box 245

Farmville, Virginia 23901

Dear Mr. Glenn:

Secretary Baldrige has asked me to thank you for your letter and to followup
on your concern about Internal Revenue Procedure 71-447.

At the meeting of the Task Force on Regulatory Relief Working Group this
morning, I submitted a copy of your letter to the Treasury Department
rerresentative and requested that they consider the issue for Treasury
Department review.

Within the Task Force, the Commerce Department is the focal point for
business on regulatory matters and will plan an active role to reduce
unnecessary, burdensome, and costly requlations.

Sincerely,

Gttt

Robert T.
Deputy Assistant Secretary for
Regulatory Policy (Acting)
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MOTTLEY CONSTRUCTION COMPANY, "IN g

P. O. BOX 245 R
FARMVILLE, VIRGINIA e Pbose:
C. W. GLENN 23901 REIRVESEL A
President
- Februany 13, 1981

My, Mafcolm Baldnidge
Secretarw of Commence
Coemmence Budlding

1dth Street

Washington, D. C. 20230

Dean M, Baldridge:

1 am pleased that you were selected Zo serve on the
distinguished commission, The Presidential Task Force on
Regulatory Relief, to study excessive govewnmental regulations

"~ and make necommendations to the President as to thein disposition.
The Ameridcan people spoke Loud and clean in November, 1980 fon
a change 4in government and fen neduced governmental in«tenﬂuence.

Enclesed 45 a copy of a Letten to Vice Presdident
Gecrge Bush, chaiwman of the Task Force, 4in reference 2o
excessive negulations by the Intewnal Revenue Seavice in the
Zax exemption of private schools. The Letter points out clearly
that the 1. R, S. 48 now 4in the "negulatory business" for wiich
they have no congressional authority.

1 aincerely tust that vou and (
mun%m ed commission atudy thus _area 04 over negulation

care y and that you hecommendations to
piecvent the 1. R, S. f§rom destroying ourn private schools.

—

Sincenrely youns,

[l 7 Poacrer

az. - Chanles W, GLenn

QWG : swa




. MOTTLEY CONSTRUCTION COMPANY, INC.

S P. O. BOX 245
' _ FARMVILLE, VIRGINIA hone:
ag!q§xfn 23901

February 12, 1981

The Vice President
The United States Senate
Washington, D, C. 20510

Sins

1 am pleased to note that you are chairman of a
distinguished commission to neview excesdsdive goveanment
regulations with the responsibility of making necommendations
to the Presdi{dert pentaining thereto. VYoun taskh {8 a foamidable
cne brought about by the growing bureaucracy of recent yeanrs.

) 1 should 2ike 2o call the commissions attention 2o
one particulanr negulation cneated by the Inteanal Revenue
Senvice that has tauly become a monster. This regulation 4i&
known as Revenue Procedure 71-447, which was expanded and revised
2o Rev. Proc, 75-50 and fLalen proposed ad ZThe 20 per cent
auling, 1t was Zhe Zaiten prcptied Revenue Procedune that
aftracted nationwide attenticn 4in 1979 with more than 100,000
Lettens to the 1. R. S., a House commitlee heaning, and {inally
a hearing by a Senate committee. Legislatons at these hearings
generafly agreed that the 1. R. S. had gone too {ar 4in
inlerpreting a conghresdional statute pentaining to tax exemption
fon private schools. Technically, however, both Rev. Proc.
71-447 and Rev. Proc. 75-50 are also beyond the authornity of
the 1. R. S. since they too amend or change the congressional
intent of the statute.

_ The 1. R. S. has brazenly and hnowingly usunrped the
powens of Congress as indicated by a public statement of
1. R. S. Commissdioner Jenome Kuatz on January 9, 1978. 1In
discussing the proposed negulaticns pertaining to tax exemptions
dor private schools, Ma., Kuntz admitted that the 1. R. S. has
"almost no specdific statutony guidance”" £in this anrea.
b :

. A baied neview of section 501{c){3) of the 1954 Internal
Revenue Code provides clear meaning of congressional intent,
This section states that crgandizations ane exempt which anre
"onganized exclusively fon religious, chaniteble, scientific,
testing forn public safety, Literaruy, or educational purpose -."
Even 1. R. S. rulings that deal with section 501{c) (3} ane clean:

FORTQPIEN



The Vice Presdident
Page 2

(d) Exempt Purposes - (1} 1In general
({) An organization may be exempt as an
organization descnibed in section 501({c)(3) if 4t
{8 onganized and operated exclusively for one or monre
gf the foLLowing purposes:
{a) Religious,
Chanitable,
‘Scientif4ic,
Testing for public safety,
Literary,
Educational, on
Prevention of cruelty to children on

- Simy Ry, G, gERu, R
Dou® AP o
P Sst® st g Sageld et

animals.

e o o [444) Sdince each of the punrposes specified
in subdivision (1) of this subparagraph i3 an exempt puapcie
in itself, an onganization may be exempt if 4t onrgandized
and operated exclusively for any one on more of such punrposes.
' 26 C.F.R. Sec. 1.501(c)(3)-1(d){1). (2).

These nefenences fully describe the intent of the statute
crheated by Congress 4in nrefenence to tax exempt purpcses of
507 (c)(3)., The only additional refenence of significance 2o
private schools 48 the exemption definition o{ an educational
insdtitution which must contain three basic elements:

1. a body of students

2. qualified teachens

3. a negulanr site and schedule {orn the punrsudit
of educational punrposes

Section 501 (c){3) was unchallenaged and unamended for
several decades but then came the 1. R. S. attempt at "Law
making" for the purposes of social engineening undenrn the
authonity cf§ s0 called "public policy." 1t 4is historically
Lrue that the TI. R. S. 48 one of many admindistrative agencies
and that such agencies openate through those delegated powens
§rom Conrngness. Thus, thedintr powen to act comesd frcm specific
statutes, and not from the bureaucracys wilf. The Supreme Count
in a case hnown as Manhattan Genenral Equipment Co. vs. Commissionex
provided the Last wond 4in setting the Limits of an agency's
- powen:
=% The powenr of an administrative officer on
“ boand to administen a {ederal statute and
to prescaibe rulfes and regulations to that
end 48 not the powen to make Law - for no
such powen can be delegated by Congress -
but the powenr to adopt regulations to carnry
into cffect the will of Congress as expressed
by the statute. A nregulation which does
not do th{s, but openates 2o create a nrule
out of harmony with the statute, {8 a mere
nullity.

el

[Exl ]



The Vice President
Page 3

_ Again the Supreme Court spoke 4in McCrary vs. Runyan
stating that a private school may not discaiminate on the
basis of nace onr ethnic onigin in {ts admission policies.
CLearly, this is the present Law of the Land and it needs no
furthen neview on modification by the 1. R. S. Thus, Revenue
Procedure 75-50, its predecessor 71-447, and its successor
(20% ruling) not only goes beyond the intent of Congressional
Statute, but beyond the intent and direetive of the United
States Supreme Count.

Judge Chapman in the Bob Jones University case
stated:

"It {8 the prcvince of Congress, not the
I. R. S., 20 make the {edernal tax Laws.
The Law that Congress has passed in this
instance {8 clear and unambiguous, and 1
this count will give it effect. Should
Congness desire to change the Law, it

may 80 do in keeping with the Constitution.
This court cannot, and will not, approve
changes 4in the Law by an administrative :
agency that completely bypasses the '
Legistative process.” :

Sin, the private school, Like private business, plays
a vital role. Oven nregulation destroys them both and prevents
the proliferation of great ideas, excellence, and diversification
80 desperately needed 4in the nrestoration of quality, dignity,
and soundness to the Amendican way of Life.

I am indeed thankful that your commission {8 4investigating
excessive goveanment negulations and we pray that the activities
of this commission will provide some 0f the spark and hope
desperately needed to nestore this great natdion.

1 nespect{ully nequest that veu and the commission
give high pRLoAxTy fo nemovina I. R, S. Revenue Procedure 75-50
and others that are unjustified, wifhoul congressional sinfent,
beyond The dittates 0§ Lthe Supreme Count, conirary 2o _
dection 5071 {c] (3] of the 1954 Tode, dand defrimental o the
contipued operation of private schools. : ‘

Very truly younrs,

‘(:%7CLQZ:>9-ZZ/:;fQéZL4ﬂV7°///
\ Chanles W. GLenn
CWG:swa
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Department of the Treasury
Washington, D.C. 20220

MEMORANDUM Date: pebruary 26,

To:

From:

Subject:

John E. Chapoton
Assistant Secretary - Designate (Tax Policy)

Theod(:‘e‘% S\S\E’r’n>s

Attorney-Advisor

The attached letter to the Secretary from the
Mississippi Congressional Delegation

Congress, by riders to the most recent Treasury
appropriations bill, has prohibited the Internal Revenue
Service from implementing a Revenue Procedure originally
proposed in 1979 under which the tax exempt status of a
number of private schools country-wide would have been
reexamined. Despite the appropriations riders the Service is
now under an injunctive order issued by the United States
District Court for the District of Columbia requiring it to
review the exemptions of a number of Mississippi schools.

The Mississippi letter deals with steps initiated by the
Service in response to that order. The letter argues that
the litigation that led to the District Court order was
essentially collusive, that it did not give the adversely
affected schools an opportunity to be heard, and that in
light of the appropriations riders the Treasury therefore
should reconsider its willingness to proceed in compliance
with the order.

I discussed this letter with Bill DeReuter of
Legislative Affairs, who has advised me that the Mississippi
delegation was pressing for a meeting promptly on this
matter. Initially, I informed Mr. DeReuter that, in view of
the visibility and senstivity of the issue, it might be
imprudent for the Treasury to meet with the Mississippi
delegation without participation by appropriate officials of
the Service as well as of the Justice Department. Thereafter
I ascertained from Stan Koppelman of the Commissioner's
office that this issue already has been raised with the
Commissioner by one of the signatories to the letter (Lott).
Evidently the Commissioner or his office has indicated to the
Hill that there are a number of procedural steps that would

Buy U.S. Savings Bonds Regularly on the Payroll Savings Pian

TD F 80-02.9
Replaces TO F 10 - 01.8 which may be used

1981



have to be taken before any school's exemption might actually
be revoked, that such procedures will take time, and that the
Commissioner is willing to brief interested Congressional
officials after he has been confirmed. ‘

In light of those discussions I asked Mr. DeReuter if he
would ascertain from those on the Hill with whom he has been
discussing this issue whether, in light of the probable delay
before any school's exemption is revoked, they too would be
willing to wait until you, the Commissioner and the
appropriate Justice Department official (I am not certain
whether it would be the head of the Civil Rights Division or
the Tax Division) have been confirmed. Mr. DeReuter advised
me that this appears to be agreeable to those with whom he
has been in contact. :

cc: Mr. McKee
Mr. DeReuter
Mr. Koppelman
Ms. Goodman
Mr. Yecies
Ms. France
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WASHINGTON, D.C. 80810 ETrics

January 26, 1981

The Honorable Donald Regan

Secretary
Department of the Treasury ' :
15th and Pennsylvania Avenue, N.W. L ¢ :
Washington, D.C. 20220 Rt

. - : ‘
Dear Mr. Secretary: - P ﬂ( e

e

We are writing concerning recent actions'by the Internal
Revenue Service to revoke the tax-exempt status of private and
religious schools in Mississippi.

In May 1980, Judge George L. ﬁart, Jr., of the Federal
District Court for the District of Columbia ruled in Green v.

.Miller dagainst the tax-exemption accorded private and religious

schools in Mississippi when it is determined by the IRS that
the schools:

have in the past been determined in adversary

or administrative proceedings to be racially
discriminatory:; or were established or expanded
at or about the time the public school districts
. in which they are located or which they serve
were desegregating, and which cannot demonstrate
that they do notracially discriminate in admis-
sions, employment, scholarships, loan programs,
athletics, and extra-curricular programs.

Subsequent to that decision, the IRS has submitted over
300 questionnaires to Mississippi schools, has surveyed 51
schools and has auvdited six. All six of those audited have
received notice of proposed revocation of their tax-exemption.

We urge that the D ent of Treasury reconsider its
previods position in this matter. Several factors support

such & reconsideration.

First, insofar as the church-related schools are con-
cerned, the constitutional ramifications are extremely
sxgnificant. Pursant to the district court's order, the
tax-exemption would be revoked not oniy for the schools
but also for e organizations which operate them. 1In other




The Honorable Donald Regan
January 26, 1981
Page 2

words, in the case 0of a church-related school, -the church
itself stands to lose its tax-exemption. And not only would

the church be taxed on any unexpended income, the congregation

members--many of whom do not send children to the school--
would no longer be able to deduct their contributions to the
church since it would no longer be a qualified organization.

The historic tax-exemption for churches and for their
members has been consistently, unwaveringly maintained under
the first amendment principle of separation of church and
state. The revocation involved here is absolutely unpre-
cedented. Its significance cannot be overstated.

4 The second issue involved here is that, in considering
the Fiscal Year 1980 appropriations for the Department of
Treasury, Congress specifically withheld approprzatzons
from the IRS which it might have used to:

formulate or carry out any rule, policy, pro-
cedure, guideline, regulation, standard or
measuic which would cause the loss of tax-
exempt status to private, religious or church-
operated schools.

The constitutional propriety of agency action which
flies in the face of congressional intent remains:to be

resolved. lgg%g;isgzégg_%ﬁg;ggggggginty about _this issue
is the fact tha right v. Miller, a virtually identical
§g;g::§isg_gg§_gi§gi§§ed only six months before Green,
Judge Hart rule The IRS was precluded bg “the 1880

Treasury Appropriations from such action as is involved herej

Another significant issue is that if the IRS should
persist in this effort, one law will be applicable in
Mississippi and another law applicable in the other 49 states

This must be avoided in the interestof fairness and uniformity,
especially in a matter so significant and sensitive as this.

Finally, this case was brought by a private liticant
against the Treasury Department. At no time has any affected

school been given an opportunity to be heard. This "“sweethear:’

case was decided with complete absence of representation fo'
the schools and churches 1nvolved.

In Judge Hart's earlier decision in Wright v. Miller, ir
addition to ruling that the plaintiffs lacked standincg for

failure to show injury traceable to IRS that would be remedicd

by a ruling in their favor, it was ruled that the case lacked
an "adversary context."
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« ' The Honorable Donald Regan
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Page 3

In Green, as in Wright, there was no “"adversary context.”
The Treasury Department utterly failed to represent the interests
of the schools. This failure of representation is clearly re-
flected by the department‘'s refusal to appeal the lower court's
decision and by their supine acceptance of an order which places
the burden of proof on the schools to demonstrate their 1ack of
unlawful discrimination.

Pursuant to Rule 24 of the Federal Rules of Civil Procedure,
two church-related schools have moved to intervene in Green.
These motions are on appeal in the D.C. Circuit Court of Appeals,
and a third motion to intervene is expected to be filed in the
near future.

Given the extremely important constitutional implications
of this case, given the fact that the affected schools have been
denied due representation, and given the conflict between the
instructions of the court and the refusal of Congress to permit
the expenditures of funds to carry out those instructions, we
strongly urge that the department immediately reexamine its
previous position in this matter. Toward this end we would
appreciate a meeting with you at your earliest convenience..

Thank you for your consideration of this important matter.

Sincerely,

= N STENNIS . T AT B
\J\ﬂ‘/ ! ‘ :

TRENT LOTT
)‘ ‘
- s ‘.‘b f '."’.J"ﬂ/\\ .
TC/cbp

Enclosures
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OJBTIGNAIRE FOR PRIVATE SOHOLS BXMPLI FROY FELERAL INCOME TAX UNDER
S8ECTION 501(c)(3) LOCATEDL IN MISSISSIPPL

Please furnish the following information. If odditional space is
needed attach additional sheets. Please send the canpleted Questionnaire
to: Internal Revenue Service, 1111 Constitution Avenue, N. w.. wasmrqton,
D.C. 20224, Attn: E:PO:T:R:2:4-PS, using the enclosed envelcpe.

If you have any questions, contact Jay Rotz or Charles Barrett at
(202) $66-3839 or 566-4754, collect.

If the nane or address used in the accanpanying letter is incortect,
" please provide the correct name and address, .

(1)(a) Nane of tax-exampt entity
(b) Address
(c). . Date of IRS exanption letter (if any)
(d) School's name if different fram (a) '

(e) If you are exenpt under a group ruling, give the Group
Exemnption Number

(f) If you are exempt because you are an activity of a tax exempt

organization, give the full legal name of that organizaion
and the date of its examption letter (if any).

(9) County in which school is located
(h) Counties fram which students are drawn

(2)(a) The date your school first opened and the grades served upon
opening.
Date Grades
(b) The dates additional grades were added.,
Dates Craies

(e) Annual student enrollment since the school opened or 1964,
whichever is later.

1964 - 65 1972 - 73
1965 - 66 1973 - 74
1966 - 67 1974 - 75
1967 ~ 6& 1975 - 76
1968 - 69 1976 - 77
1969 - 70 1977 - 78
1970 - 71 1978 - 79
1971 - 72 1979 - 80
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(3)(a) Has your school ever becn determined Ly any Federal, state,
or county judicial or administrative proceeding to be
yacially discriminatory? YES [ ] NO | )

I1f yes, explain and furnish all relevant' information.

* (b) Was the school established or expanded at or about the time
the public school districts in which the school is located
or which it serves were desegregating? YES [ ] NO [ }

Under the penalties of perjury, 1 declare that I am authorized to sign this e,

. questionnaire on behalf of the above organization and I have examined the P
.- information contained herein, and to the best of my knowledge and belief it _ )
- is true, correct and camplete. _ T L

(Signature) (Title or auvthority of signer) (Date)

Signature Requirements = A principal officer or trustee of the organization
. must sign this questionnaire. If it is signed by an employee specifically -
VUl .authorized to do so0 by the organizatiun's governing instrunent or by valid
board resolution, it will be regarded as signed by & principal officer or
* trustee. An attorney or agent specifically appointed to sign the question-
naire by a valid power of attorney may sign it instead. If authority to
. ‘8ign is based upon a board resolution, send a conformed copy of the _
. _yesolution with the questionnaire. If the authority to sign is based upon
© - a power of attormey, the original power must acoarpany the questionnaire.
. i« -Any power of attormey must be signed by the person or persans having authority
. 7. .to sign the questionnaire.

.
.
Yy ———— — g . . (S PR s W s S e G GEmm @ e @R Seee——— e Sy PP P
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l"UR TE DISTRICT OF COIANBIA

- e
FILED

)
) T Ve
WILLIAM H. GREEN, et al., ) A5 1580
)
Plaintiffs, ) JERES F. Divey, or
) :
) :
v ) Civil Action W, 69-135%
d |
, )
G. WILLIAM MILLER, et al., )
. )
Defendants. )
: )
D)

ORDZR AND PERMAENT INJUNCT1ON

This matter having come before this Court on plaintiffs' motic:

ay order to exforce the dzcree in Greeny v. Commally, 335 F. Supp. L

(D.D.C), aff'd s:> nom. Cnit v. Giewen, 404 U.S. 957 (1671), &8 fo

furither declaratory and injuonctive relief, and the plaintiffs havis

]

4

roved for sammary judizent, and the defcndants having moved for sun
judpment, and this Court having considered the entire record imglud
depositions, answers to interrogatories, requests for ad-issious. |
ad other docuncnts submitted by tﬂe parties, &3 oral arpuoet U
.3 it appesring to this Cowrt that thare is no genuine issee of

naterial fact, and it further appearing to this Coort that the &l

L B
330 Ciady o

have not violated the order of June 30, 1671, bur that

syplenantation and wodification, it is hereby

ORDFRFD, that the permment injunction entered by, this (oo

June 30, 1971 ramains fully in effect but is sipplennited and moii



warennts G. Willian Miller, as Sceretary ol Treaswry, ind
Jerome Kurtz, as Connissioner of Internal Revenue, their agents, serw:
employces, attomeys, and successors, sre enjoined and restrained frog

according tax-exonpt status to, and {rom continuing the tax-exemt st:

now enjoyed by, all Missicsippi private schools or the organizations

that operate them, which: ’

(1) \-Jh.ich_ have been dctermined in adversary or administrative
procecdings to be racially discriminatory, or were estatlished or
expanded at or about the time the public school districts in Wich the

are located or which they serve were desegregating, and which cawvot

dunoastrate that they do not vacially discriminate in adrnissions,

cploymont, scholarships, loa programs, athletics, and extra-cariculs

propras.

”~~

2) The exdstence of conditions set forth in Paragregh (1) hered
raises an infawense of rresent discrimination egainst bladks. Such

irference ray b‘. cvercone by evidonce vhich c]ea~1y and convincingly

e s
reveals objestive atls

5]

and declarations establishing thast such is not

yrosizately cauted Ly such school's policies and prectices. Such eviis

right includz, but is not limited to, proof of active and vigeroas
recruitnt prograts to secwe black studaits or teachers, including
students' grants in 2id; or proof of continued, roaningful patlic

advertiscmants st:res'sing the school's open admissions palicy; or prowt

of meaningful coammnication bvtwc.c.n the school md black grogs ad

black leaders within the commnity concerning the school's nomdliscricd
policies, and any other similar evidunce calculated to show'that the o
of t,he private school and all facilities and prograss therein are in:

opcn to students or teachers of both the black ad white races wm t!



In order to ensure that defindants have informition upon which
they can make a preliminary judgment as to whether a private school is

actually practicing racial discrimination, the following modifications

are made to this Court's 1971 Permancnt Injm'ctio;\:
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(3) Provision 11(A)(2) of the Paiminent Injmclion!is anended ¢
require that printed notices must be published on a zegulaif basis no ¢
than four (4) times armually for a pc;iod of three (3) years in a
newspaper of general circulation serving the arca from vhich the school

draws its student body .

(4) Provision 11(A)(2)(3) is further amsded to reguire that xiy
radic advertisements used by a school to publicize its policy of
nondiscrimination rust be broasdcast with sufficient frequency to be

rezsoaably designed to reach its intended audieice in the minority

-cominity. A schocl orleying this method of publicizing its nendiscrim

inatory policy must siumply the 1IRS with the dates and times of transmis:
the redio staticn uscd; the tape &8 a written transcript of the anox

.
-

z:3 both the nabher of tinas the nessage vwes broadcast on & particular

- day and the nuwnber of times it was broadcast during the year.

(5) Provisions (11)(B)(1)-(3) are am=dcd to veguire that the
information required must be supplied by cach school es set ferih In

aragraph (1) herein on an amual bacis for a pevied of three (3) yesis

k4 ayemy " ~L
. The 1IRS shall not approve or continue the tax-exept status of any S

Mississippi private school which fails to supply any of the regquizes &

or other i.nfomm.ion_. o



. —

w) FProvisions 11(B) (1)-(3) are further iwended to require
the follo«ﬁn.g infonnation be sﬁpplied on an awwal basis for a peric
of three (3) years: |

(3) the race of board muabers; -
(b) the grades s:crvcd by the school {rom its inception
the piesent; :

(c) the date the school opened for the first time and

grades served upon opening;

(d) the dates additional grades were added,

(e) whether the school is presently recognized as exep

from federal incow taxes;
(1) the date on which the exeption was granted,
. t (f) whether the school received textbooks fram the State

of Mississippi wnder the Stzte's textbook pregres;

(1) wheiher the school ever withdrew fram such
FYOEra™ or vhather it was held ineligible to
receive textbocks in any judicial or
adwinistrative proceeding;
() whether &y tuition due the school has been waivesl,
(1) if so, the nuwer of students by race, prent

such waiver during cach school year.

(7) The defendants are enjoined fram continuing in eifect &
. s . . . : : I RPN ~h
Tuling recopnizing tax-cxempt siatus of any Mississippi private schanl

es sct forth in Parggraph (1) berein unless the showsing and infermatiey

required by the Permaont Injunction as anended shall be malde i

.
S
sty

supplied within 120 days fiom the date of this Order, or such adiiiss

v 9

’ . - ' e
puriod, not to exceed 120 duys, as defendmits may provide g &5

- e I

in oorder for thie erlimAal ¢/A Y. - =0



wl”-‘..‘“u«- - A A 81 Y

(8) The defundants are f;n'thcr mjoi.ﬁed to canduc(:. a survey o.
Mississippi private schools as set forth in Parsgraph (1) herein,
including all such church-related schools, obtai::ing the info:;x;ation
required by the permanent injunction, as mo.'aded. described herein,
which shall be collected and maintained on an annual basis for cacl ¢
for a period of three (3) years. f

(9) Thi: defendants are enjoined to take all reasonable steps t
deternine which, if any, chwreh-related schools in Missiceippi would

cone under Paragraph (1) herein.

(10) The defealsits are further ahjoined to male awvual reports
this Court specifying the steps taken to inplanent the injunctive dec
Tne first report is to be made at the expiration of six (€) months Ix

oa\

tre date of this order, and thercaficr on July 1 of each susceedirng e

- for e period of theee (3) years. It is furiher,

- - m—— ——— ——————— . =

;' l)l‘ C‘s

ORUIRED, that, except for the nodifications herein, the plainti
roticn for sumary julgnet be, and the sze hereby is, dxmied; and tl

Ue dofendants' motion for surary judswnt be, and the same heredy i

2o 7

- ’d‘
JI' . >

.
- - . ,/
Sit L.

Gk\'!bc‘ L -i irt
N 171D STAIES DI

LIAY 5- 1987
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- QUZSTIONNAIRE FOR FRIVATE SCUNMS DUNUT FRYY FiJ¥ RAL INZUM TAX URNDER
SECTION 501(€)(3) LOCATLD IN MILKISSTel A WEMIRED BY OK!IPIK OF JHE
WNITED STATTS DISTRICT QUIT FUR Nib DISTRICT OF CO1ANBLA
IN GREZN v, MILLER, WY 5, 205D MWE 2, 198D,

The following infoomation must be furnash-d. 1 a3dditional space is
needed attach additional gheets., Plezse s+nd the corpleted Questionnaire
to: Internal Revenue Service, 1111 Constitution Avenve, N.W., Washington,
D.C. 20224, Attn: E:PO:T:R:2:4-PS, usinc the enclosed envelcpe.

) 1f you have any guestions, contact Jay Rotx or Charles Barre:t at
(202) 566-3B39 or 566=4754, collect.

If the name or address used in the accorpemang letter is incorrect,
please provide the correct name and a3dress.

(1)(a) Has yousr schoo)l eser rece:ves textbdsie fram the State of
Mississippi under the Staie's texthoo- program?
YES [) N |)

(b) If not, explein and furnish 2li rele-ant information.

(c; 1L yes, hes your scrool ever withirzen fram soch progras,
or baen helcé ineligcinle to receive textboows in any jusdicial
Or aZanisirative pro;;—e-m;. YLS [ ) NOL )

(a) 1f yes, e7lay: 213 fommnisrn, &l re]e.'a-.: infomation,

(2] Reczial coposition for s cuorrent gtalem i year (LFTE-ED) ens
the projection of the recial cCsition £o1 next vzar (162~ °‘)
of wour:

1978/80 15e80/81
{zstunl) (sTojected)

(a) Student Body:

white:
Blazk:
Oiher:

!

(t) Aodlicants for azricscsion:

Waite:
Black:
Oy

i



(e}

()

3)

(¢)

(5)

€)

White: -
Black: ——
Other:

Adninistrative Staff

White:

Black:

Other:

1f any scholarships, loans, Or grajte-1ra:d hive ever buen o avded,
plezsc provide the dates,

or if any tuition h2s ecer been wiivel,
anounts and race of the recipients.

The names of your:

(a) Incorporetors

(b) Founders

(c) Donors of land cor boilédings, whether ind: idoals or .

organizations
(S STTEnt hoers reetiere end tmIlv Tece

Do any ©f e 22000 fave an &t ot tes d3emiificetion es an
rg&nizetion hEvin: ef & Pritil) Wlleflive the raintenance of
secregateld school elutetlion, O lese 2hnoonsed identification as
fficers of or active ruxbers o: sath an crlanization?

Yes [ ] NO [}

Provide any evidence ¢f astive &nl vICTIDAE rioruitueent progra

to secure blaz) stiuiente or tesesherc.

Frocide a2y ecicente of cont 1oed szenonzivdl podlic adver
col*c.\- Bhclese c'.:

stressing the schoel's open &3 issions
Or transcripts. )



- -

Dererdbe Ay meanimtul caaaneat i e tenen Ui teh ol and
black groups ant Llackh leadit:. wit.an tie & SIlly anterning the
8Sho0l s pondisat mnanat lon peYacaen,

Provide any other similar evisvnce c21olete2 LD show that the
Goors Of the private school en? all Zesilities and precras
therein are indeed open to stuSzais or t2e:ers Of both the bla=x
and white races uv-on the same stadasé ¢f p2-ission or erdloyment,

(9) Provide any other information t-a: you fze! ceonstretes that
you 6o mot racially distriminaie in ai-iss.oms, enplo,Tent,
scholarships, loz~ programs, eisletice, 2-f exire-curricular
progranms.

(10) If, despite your school
you rave still oxen cmzt
students, descris

z 2l nondiscriminesion,
I Sen e sellleyplain your dnability to -attract these ents. *-

. mybere of blezk
fees wouLIA

I L N e YR

= 0
"
~-
'ty 1y
L Y, )

Under the penalties of perrury, 1 declere that o 1ochorized o sicn this
.. questionnaire on behalf ol the above Organization awl ] rave exained the
o8 meitainformation” contained terein, an3 to the besttof ry-mo-ledse”and belief v -~

is troe, correct &2 cut) tet:,

(Signature) (Tatle or a.t:oraty o2 signer) (Daze)

Sicnzture Reguirements - 2 princtipa) efficer cr t—o3ee of the orsenization
“mJass Sign thls questionnzaire. I at is sig-el o0 & locee sp=cifically

avttorized to do s> by the organization's governl-s mEtrgnent cor by valld

bozrd resolution, it will be rejerdes es signel & & principel cificer or
trustee. An attorney or szent specifically &FFiinisl O sicn the guestisn
naire by a v2lid power of ettorney may sizn it mewsesl. 18 autterity to



: Department
ceni Y of the Treasury

/ Dffice ofthe
date ‘// ¢ Secretary

;/ . /’iﬁ / /.,/,/ s

Deputy
Assistant Secretary

room 3122
phone 566-824¢
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‘»F’em\'é . ROBERT H. MOLLOHAN. ’
FROM - * . . DATE OF DOCUMENT DATE RECEIVED CONTROL NUMBER
s i . & 2/25 3/2. La/81- 0658
LEGISLATIVE AFFAIRS § CLASSIFICATION DATE DISPATCHED DUE DATE
: - 3/3 3/11/31
INQUIRY FROM: TO DATE TO DATE
CONG. MOLLOHAN 2ol 2
28 -
ACTION TO: Ea 2 ®
IRS ol B2 €. )
REFERENCE/SUBJECT 3

Consti: Dr. Rugsna Burg}

[ Appropriate Action

Z | Cl Direct Reply
DR ex ampt status of E O Copy of Reply or Memo to Files
privata schools. 1 < {0 Provide Information
. [ Other (Specify)
// ‘ ’ A copy of tiuis form should be returned &
REMARKS: T A WS IcCoe oo o.x.«_,:.:u.u..

REPLY SIGNED BY (Type/Print name and title of individual signing reply)

erome R.
nternal Revenue Serv;c

Sebastian, Acting Chief Counsel

DATE OF REPLY

6/5/81

OS F 10-01.9b (11-80)

CORRESPONDENCE CONTROL




CON‘s. ROBERT H. MOLLOHAN

¢

f

- [
]

Je-rrory DATE OF DOCUMENT | OATE RECEIVED CONTROL NGWBER
- E | .2/25 3/2 LA/81- 0658
LEGISLATIVE AFFAIRS ' 3‘ § E'L.Assufzc,a?on i OATE DISPATEHED DUE DATE -~ -
fa, 00 8, 3/3 0 1| 3/1i/m
INQUIRY FROM: . To DATE TO DATE
. MOLLOH -10 KN ry
CONG OLLOHAN ! kS Cc‘vl_‘e 315
i , 7 5.
ACTION TO: =3
IRS 313 6. /
REFERENCE/SUBJECT | ! ‘
Consti: Dr. gé' e Buxrgge {0 Appropriate Action l
g’ Z | & Direct Reply !
Tax exempt statub!of E 3 Copy of Reply or Memo to leis l
private schools; < | O Provide Information H
tsj 0O Other {Specify) '
c i ' | A copy of th:.s form should be retl.v-ned. tc
REMARNKS: A 1 : Er—A— u:;u J.ctj(fex .La ;:.rgucn..
ég ' P e fF ﬂw#swd A wik
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ROBERT H. MOLLOMHAN
157 DisTmCT, WEST Vincima

PR

-

COMMITTER S
ARMED SERVICES
HOUSE ADMINISTRATION

Congress of the Enited States
House of Representatives
WHashington, D.C. 20515
February 25, 1981

. PLEASE SENO CONRESPONOLNEE TO
WASHINGTON OFFICK:

Room 319
CANNON Houst QrricE Bun.DING
WaAswinGTON, D.C. 20313
(202) 2234172

Mr. Robert E. Moss
Acting Assistant Secretary

for Legislative Affairs
Department of the Treasury
15th & Pennsylvania Avenue, N.W.
Washington, D.C. 20220

Dear Mr. Moss’

hs T VRS ARt mewmm e W e

) BISTRICY DFPICESs
Rooum 209, Post Ormice Bunong
CLamssunc, V/£ST Vincnwa 26303
$23.4322

Room 603, DEVENY Bunding
Far Y. WEST Vi 26338
353-3358

Roon 1117, Feoona, Bun o
» WErT V 28103
425-0432

Room 318, Frooma. Buloos

© Whzniana, WSt Vinoima 26003

232-33%

I have been contacted by Dr. Eugene Burge, President, Moun-
taineer Association of Christian Schools, Route 1, Box 44, Park-
ersburg, West Virginia, concerning the tax exempt status of pri-

vate schools.

Dr. Burge is distressed about the decisions in two Missis-
sippi Court cases (Wright v. IRS and Green II v. IRS) Therefore,

he particularly would like to know the following:

1. Since the Ashbrook amendment to the 1980 Trea

sury

Appropriations bill prohibits funds for the new
IRS efforts in Mississippi, where is the IRS getting

the money for this action?

What basis of authority does the IRS have for
actions in Mississippi?

their

Does the IRS hold that a

Federal District Judge can order them to undertake .

action which Congress has specifically forbid
funds llmltatlon legislation?

[PRY]
Shay

;s ? :'!\ k u\.

people most affected--the churches,

schools,
_and students--may be represented?

den by

Would the IRS, as deFeﬁdants, request that Judge Hart
open the Green I1I case to intervenors so that the

parents

Your providing me with a response would be most appreciated.

gz
..+ .7Sincerely,
- ’.,,, '(/l
"i’;

o
+

/}-
S
Robert H. Mollohan

-
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The Honorable Robert H. Mollohan

Washington, DC 20515

Dear Mr. Mollohan:

United States House of Representatives

This is to acknowledge the receipt of your inquiry dated

- February 25, 1981, in behalf of Dr. Eugene Burge of

Parkersburg, ‘West Virginia.

We are requesting that this matter be reviewed and a response

be sent to you as soon as possible.

RM:N:FM/Jones/bcm/566-5550/810305/

LA 81 0658 CC:LR

Sincerely yours,

Amos Townsend

Chief, .

Communications and Transportation
Management Section

Code

Initiator

Reviewer

Reviewer

Reviewer Reviewer Reviewer

Reviewer

Surname

Date

PP P
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Februay:e 25

Hon. Roscoe Egger, Jr., Commissioncer-Nesirnate
Internal Revenue Service

1111 Constitution Avenue, N. \I,

Washington, D. C. 20224

Dear Mr. Egger:

Congratulat;ons on your appointment.
way through a complex and cha]1en¢1ng trh“-i
411 give early attention to the issue of IR
quotas for private schools.

$ vou mzke vour
on, 1 hope vyou
-mzndzted recial

I suspect this issue was the last thing on vour mind
when you took this job. The IRS exists in order to ccllect
revenue, not to make sensitive decisions about social policy.
But unfortunately, the legacy of the previcus Adninistration
includes 2 deliberate and syvstematic effort to use the mecha-
nisms of your agency to harass inderenden: schools. Congress
rook ection in both 1979 and 1980 to slow down this unconstitu-
tional vendetta, but as a practical matrter only the new Admi-
nistration can really stop it.

Enclosed is a copy of the Reagen transition tezm's report
on this subject, which discusses both the historical background
~and a full range of possible Acéministratiorn acticns. Evervone
of these action options is worth at least considering, but my
recommendations would be as follows: r .
w

[ 99
1. As soon as possible; formallv revoke the nroposed
Revenue Procedures of August 1978 and February 1979,
This action would be mostly svmdbelic, since Congres-
sional action has already prevented these troposals
from taking effect; but it is & sigral worth send-
ing. It would be analogous to the February 2 action
of Education Secretary Bell. rewvex :inp Carter-proposed
bilingual-education regulations which hac zlso been
blocked by Congress.

L O]

¥ount an honest and vigorcus co:r: delensc against
the plaintiffs in the Green and “rirht cases. {This
would be the first scch defense since 1¢77.) 1In
particular, supprort the metion 3+ the First Presby-
ter:an Church Dav School in Jacwson, liss., 10 inter-
vene in the Green li: 1gat10w zr¢ future sinmilar

motions by other religious scheols.
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Hon. Roscoe Egger, Jr.

3. Launch an internal investization to determine the
. extent of unethical or illegal "sweetheart" relation-
ships between IRS attornevs and the Green and Wright
~attorneys. Government attorneves who worked to ad-
"vance the interests of the plaintiffs, at the expense
of government interests and in defiance of Congress,
should be disciplined. '

4, Stop enforcing the May and June 1980 Green orders in
Mississippi, which violate the Constitutional prohi-
bition on the expenditure of Federal funds in ways
forbidden by Congress. The Ashbrook amendment to the
Tre.sury-Postal Appropriations Bill in 1979, which
was re-enacted as part of the continuing appropria-
tions bill in 1980, is clearly in conflict with the
court order. (For legislative history, see the
-Congressional Record of June 18, 1980, pages H-5198
to E-SEUU. This legislative history makes it crystal-
clear that the Ashbrook amendment was intended to bar
IRS implementation of the 1980 Green orders.) The
U.S. Constitution (Article 1, Section 9, Clause 7)
makes it equally clear that Congress, not the courts,
controls the power of the purse -- 3 control vhich
was reaffirmed by last year's Supreme Court decision
on the Hyde abortion-funding amendment.

Before the Carter Administration, the Internal Revenuve
Service enjoyed a well-deserved reputation for sticking to the
jobs Congress assigned to it, and for doing those jobs honestly
and efficiently. 1 know you will work to restore that reputation.
In my opinion, IRS policy toward independent schools is an ideal
place to start.

PEN M. ASHBROOK
spresentative to Congress
th District

JMAIlaﬁ
Enc.
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January 28, 1981

The Honorable Donald T. Regan

Secretary of the Treasury

Department of the Treasury

Fifteenth Street and Pennsylvania Avenue, N.W.
Washington, D.C. 20220

Dear Secretary Regan:

For the last two years, Congress has enacted an amendment to the Treasury
Department appropriation bill prohibiting the Internal Revenue Service
from expending any funds to enforce regulations or rulings depriving
private schools of their tax-exempt status. This amendment remains in
force in the current continuing appropriation.

On May 5, 1980, Judge George Hart of the D.C. District Court ordered

~the IRS to implement the regulations on private school admission policies

~ in direct contradiction to the Dornan amendment mentioned above. The
Carter Administration was moving to obey the court order and ignore the
law approved by Congress. At this time when the Reagan Administration
is working to promote a climate of cooperation with Capitol RHill, the
majority of legislators who supported the Dornan amendment in both the
House and the Senate would be delighted to learn of Treasury's determination
to adhere to the clear language of these limiting amendments.

From my vantage point on the Ways and Means Committee, Y rejoice that we
will have a sound Republican philosophy at the Treasury Department.

Philip M. Crane, M.C.

PMC/kk



