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5 Jones Discrimination Ruling
pealed to Supreme Court

Jones University, Greenville, S$.C., has asked the
Supreme Courl 10 restore its tax exemption. In May
undamentalist institution appealed a Fourth Circuit
rt decision upfiolding I.R.S. revocation of its exemp-
on the grounds of racially discriminatory policies
yJones University v. United States (4. Cir., 47 AFTR
11553 (1980)).
he appea! is being handied by William B. Ball. The
g covers many of the same issues—tax policy.
al integration and religious liberty—relevant to
en v. Regan (see preceding story).
ntegration v. Freedom of religion. The Bob Jones
ation is causing consternation in religious ranks
;e it seems to pit the well defined and, generally,
Jiously sanctioned policy of racial integration against
istitutional guarantees of freedom of religion. Be-
ise of the South Carolina school's traditional defense
acial segregation, some liberal and black groups are
ictant to participate in amici briefs defending the uni-
sity as a religious organization entitied 1o practice
iefs without governmental interference. '
Like Green v. Regan, the Jones case is old and com.
x; unlike Greén it requires legal determination of
en and if a university is a religious entity. it emerged
a tax-refated civil coniroversy and has developed in-
&n explosive test of First Amendment rights. ,
The Fourth Circuit Court of Appeals on December 30,
80, overturned a 1978 district court ruling (in Bob
1es University v. United States, 468 F. Supp. 890)
1t the university was entitled 10 tax exemption. While -
 circuit granted the independent institution's reli-
us character, two of the three judges (Kenneth K.
Il and Robert R. Merhige, a district judge sitting by
Signation) maintained that Bob Jones University also
jages in general education and is, therefore, subject
>ourt rulings (notably, Green v. Connally) and L.R.S.
cedures denying exemption to nondiscriminatory pri-
e schools. ’
n a dissent, Judge H. Emory Widener argued that if,
) Jones University is a religious organization, its free
rcise rights outweigh any other consideration, in-
ding what he maintained is a *'not so well defined"’
lic policy on racial integration.

.R.S. presses FUTA claim. Bob Jones University
 been in court with the I.R.S. on a variety of issues
more than a decade. The case currently on appeal
he Supreme Courl dates to the mid-1970's when the
agency revoked the schoo!'s exemption on the
unds that it promoted segregation by prohibiting

ck and white students irom dating or marrying (Bob
es had admitted no black sfudents prior {0 1970.)
 university argues that separation of the races is @
ical precept.

[he university paid $21.00 in 1975 under the Federa!
employment Tax Act. then sued for refund. the Gov-
ment counterclaimed for $489,675.59 in FUTA pay-
nts for the years 1971 through 1975. In 1978, the
Jeral District Court in South Carolina held that on

h statutory and constitutional grounds the I.R.S. was
hout authority to revoke the exemption.

in reversing the district court, the Fourth Circuit said

- thatfor any private university to qualify for tax exempt
status under L.R.C, 501(cX3) it “mus! be able to show

that all of its programs and facilities are operated in 8
fondiscriminatory manner' as required by Revenue
¥rocedure 75-50.

In reaching this decision, the Appellate Court had to
address two questions. 1) whether the L.R.S. was within
its statutory authority when it denied the exemption, and
2) whether, if statutorily permissibie, the action violated
First Amendment rights.

With regard to the first, the Circuit Court held LR.S.
within its authority on the basis of Green v. Connally.

“which states that the tax code “must be construed and

applied in consonance with the Federal public policy
agains! support for racial segregation of schools. public
and private™ (330 F. Supp. at 1163). By citing Green,
which reserved the issue of applicability to religious in-
stitutions, the Circuit Court agreed with the §.R.S.’s con-
struction of the Green philosophy.

On the constitutional question, the majority said revo-
cation of the university's 501(c)3) status does not vio-
fate the free exercise clause of the First Amendment,
though it precludes continuation of the benefit of ex-
emption. The Court found no violation of the First

"~ Amendment after weighing the compeliing interest of
. government in eliminating all forms of racia! discrimina-

tion in education agains! any burden on the right to free
exercise caused by the loss of exemption.

According to the courl, its decision neither prevents
anyone from exercising religious beliefs nor forces Bob
Jones {0 change its policy; rather, the majority said,
adherence 10 a betief such as the doctrine of racial sep-
aration cannot be supporied by government through the
granting of tax exemption. :

The Fourth Circuit rejected arguments that the Gov-
ernmen{ was violating the no-establishment clause by
favoring in tax law religions *'in step’” with public policy.
It stressed government neutrality toward religion but
said this doctrine *’does not prevent government from
enforcing its most fundamental constitutional and
societal values by means of a uniform policy neutrally
applied.” The opinion would allow the I.R.S. to make an
objective examination of whether 8 religious institution

€* hughe: educaiion mainiains racially neutral policies
sS fong a: 11 avoids any examination of the sincerity ol
Dissent: ‘Free exercise’ primary. Judge Widener
vigorously dissented. His colleagues, he said. were
simply wrong A university conceded 10 be a religious
orgamzalion by the court 1s entitied to be treated as a

Pyl 2

religious o ganization. The issue, he wrote, is “'whether

the admitted public policy of the nation favoring free-
dom of religion as expressed in the First Amendment

is

1o be imited by a public policy assuring that Americans
wii No1 be providing indirect support for any educational

organization that discriminates on the badls of race.”

According 10 Judge Widener, the public policy
agains! racial discrimination is not as absolute as the
constiutional guaraniee of religious liberly. and he
doubted tha! 1ax regulations can be used 10 enforce
racial pohicies in religious institutions exempled from
the Civil nghis acts of the 1960's. ', . . I think itis a
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mistake 10 S3y that the public policy of not aiding in any
way. ho matie: how indirect, any segregated activity will
ne! yieid 10 any particular to the First Amendment.” the
JuSze stated

The value of the First Amendment. said Judge
Widener, 1s in the nationai order of things **scmewhere
beiween tianscendent and high.”” Consequently, he
agded. government and the courts may nol inquire into
rehigious doctinne.

Many religious beliefs. according to the dissent, re-
main. and should remain, unexamined by government
even though they may be based on race or sex discrim-
ination. Judge Widener wrote: “*{ think it of more than
passing interest . . . that disctimination against women
on account of their sex exists in many churches. And
the same may be said of racia! disctimination, probably
10 less extent. Yet the churches involved are among the
oldest and largest of the Christian faiths in this country.

"“The 1.R.S.. however, has not chosen to attack the
problem {rom that angle so as 10 get it settied for the
whole country. Rather, it chooses a small, isolated, reli-
Q1ous organization, not aftihated with a larger denomina-
tion and combned with @ school. which espouses a
concededly unpopuiar belie! that many think unwise
and immoral. Thus. it tries its test case here.”

MICHAEL ROSELLA

Ref 2
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ity's

) | Uninwegity of
;C.'m tRen fighting:s Battle with the'S - peligions belfefs.”

Revenue Tre-battle is ° - . :
aboil to go itto & decistvs roond. It's & * y: NOW We come lo the heart of the

Matter: Is such a religlous institution,

fight that concerns everyone of Us. - 1yinp euch bellefs, a religious institu-
Jr" the -record, the university Is & : tion under the Tax Code? The IRS says

4 pdamontallst religious institution, - it is not. The government's position is
founded in 1927, now hénded by Dr. Bob  that unless Bob Jones University format-
Jones {I1. It has a current enroliment of T

fondamentalist school .

[le,* - Interpretation of the Bible, “are genuine .

CMR AT YW, e,
will surmise correctly that Bob- Jones
::‘elves no direct federal aid of any

'BUT THE ISSUE now being urged
upon the U.S. Supreme Court has impli-

. cations that reach far beyond this fun-

damentalist campus in South Carolina.
Implicit in the government's position is
the government's power to abridge the

3

8,300 and a teaching stafl of roughly
M0 o e
"2 M'The sgovérnment haw not chalienged.
{he pérvasive roté of ‘Peligion In the"-

' Unless Bob Jones changes its interracial marriage
positien, it cannot qualify.for tax exemption.

e

Aniverafty's Iife. Nearly Hulf of the stu ¢ i _
dents are studying for-the mninistry.or:. -1y perotinces these “‘genuine religlous
to teach in Christian schools.; befiefs” and abolishes its doctrinal posi-

Every teacher must be a born-agait:= “tion on interracial marriage, the univer- .
Christish , sity\gannot qualify for tax exemption. ., -

who mst

testify touat least on¥
saving experience with. Josus

Chrisl*  momithe uritversity, the issve Is very

Prayerf is 3 contimiing oocupation, -

Wotldly amusements are prohibited, in-
cluding dancing, use of tobacco, movie-
going and listening to jaze or rock
Mlb. r. .\-|. . "'.: Ps ,r’ s ."

. THEFOURTH Untes Staths Chrduit
Court of Appeals dfd not dispute a trial

tourt's finding that “A primary fun-

damentalist conviction (of the universi.
ty) is that the Scriptures forbld interra-

- The code provision that deals with tax
, exemption Is tied directly to the provi-
! sion that deals with the deductibility of
" contributlony to religious institutions. If
{he government prevails,; the university

“could be. llable for more than half &

milliot dollars in back taxes. Worse still,
without a certificate of deductibility, the
.‘contributions on which the university

nearly an issue of surviving or perishing. -

cial dating and martisge...” These depends would be keenly affected. You

freedom of religion. In his petition for
Supreme Court review, Willlam B. Ball,
the brilliant Pennsylvania lawyer whose
First Amendment victories have gained
national renown, contends that “all re-
ligious Institutions In the United States
are potentially threatened” by the gow
ernment’s line of reasoning in the Bob
Jones case. ' .

That line of reasoning, o stste the

' matter mildly, is bizarre. The Tax Code ,

accords exemption and deductibility to
organizations operated exclusively for
“religious, charitable, sclentlfic, literary

KA £ S T L T
to all the subject institutiéns; no instite-
tion is “charitable” if its racisl. views
violate public policy; the public poljcy of
the government approves imteryacial
marriage; therefore, Bob Jonew-is:not

charitable and does not quallf)l;.,.' B
THIS IS INCREDIBLE. The-govérn-
ment is contending, in effect, that the

be? ,

Pirst Amendment’s guaranted Sf free-

. dom of religion must yield to 8 bureay-

cratic determination of ‘‘public
policies.” Churches and religious-schools

" must conform to IRS decrees or face.the

punitive consequences. An Orthollox
Jewish school, by extension, would have
to recruit students and empley -staff
solely on racial criteria. How éan_this

B

~ will hear

or educational . The IRS con-,

tends that the word “charitablé” applies
" 1t probably will be Octsbér befof¥ the
Supreme Court announces whether it

the adverse ruling in the circuit court
‘below. Meanwhile, perhaps Congress can
be alerted to the whole affair; President
Reagan’s pending tax bill has something

s

the university’s ‘appesl from .

for everyone. It would be a blow for -

liberty if the bill were aménded to
provld’e something for lundamen.talls.ts

who believe unpopular beliefs.
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Richmond News Leader
Richmond, VA
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Bob Jones School
Still Tax-Exempt

v United Press International
A federal appeals court has
mporarily frustrated efforts
the Internal Revenue Service
‘orce Bob Jones University to
urrender its tn-eumpt
tus,

.§. Circult Court of Appeals
stayed, or placedonhold, its
cision allowing the IRS to
rap the tax-exempt status of
Seuth Carolina university

ibiting interracial dating
marriage,

@ A three-judge panel of the ith

¢ of the school’s policies -

mission policy and envolis black
students.

The Greenville,§.C.,schoolis
appesling the case to the US.
Supreme Court and had asked
£he 4th Circuit to put its decision
on hold untl] the nation's highest
court decides whether {t will
bear the lawsuit.

Theappeals courthas refuaed
-0 rehear the case ‘‘en basc,”

withall 10 perticipating
in the decli‘l‘;‘a

Dr.Bob Jones Il presidentof
the university, bas said the out.
comeof the case “‘willaffect the

_ Tkunlvenityhulnw“'j whole future concept of First-
Amendment ﬂghu in

"’Thu puts the governmmth
ythe business of estadlishing
nliglon throligh taxation of
sMglou that is offensive to coe-

8n bureaucrats," Dr. Jemes
4#aid at a Feb. § news confaren-
cs.

“The IRS has become the en-
cing agency, the Gestapo, to
compliance. ... Jt has mo
iqd power &% be n policing
ntency or to Geclare or enforce
) “Suseral pblic poticy.”

- n‘*
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: The Churches Vs. the State

T he line separating church and state has
never been easy for Americans todraw,
and in recent years the broad boundaries
established by the U.S. Constitution have
become increasingly blurred. The prolif-
eration of new religious sects and pressure

_ groups has Jed the government to stake

out a widening net of rules and litigation—
much of it aimed at protecting the public
from unscrupulous evangels. But many
churchmen complain that, little by little,
government agencies are taking it upon
themselves to decide what constitutes the

" *free exercise™ of religion—and in the proc-

ess, they are curbing believers’ rights. “The
pattern [such actions] form when viewed
together is an alarming one,” warns Wil-
liam P. Thompson, chief executive of the
United Presbyterian Church.

Last week the forces of religion struck
back. At an unprecedented metting in
Washington, representatives of 121 million
U.S. Protestants, Catholics, Jews and var-
fous independent movements joined in a

. landmark conference on “Government In-

tervention in Religious Affairs.” The par-
ticipants’ display of solidarity was pur-
chased at a pnice: they agreed not to discuss
such vexing guestions as abortion, prayer
in public schools and government aid to
parochial schools—all of which still deeply
divide religious Americans. This prior re-
straint allowed the conferees to focus on
government as a threat to mainliners and
sectarians elike, chiefly through recent gov-
ernment efforts 10 regulate fund raising,
political Jobbying and other activities that
affect the public. “There is no consistent
body of [church-state] doctrine,” warned
constitutional-law expert Lawrence Tribe.

“The tension points are coming 1o the sur-
face and something has to give.”

The mejor premise behind the three-day
conference was that religious liberty is an
indivisible right, guarantced by the Con-
stitution, which protects nnconventional
seligions as well as traditional ones. Thus

rticipants beard Protestants defend

cientologists, Catholics’ worry sbout so-
Kcitors for the Rev. Sun Myung Moon and
Jews sympathize with administrators of
Fundamentalist Christian schools. .

Accountable: The most serious breach
of church-state separation in recent’
sany conferees agreed, occurred in 1978
when California’s attorney general took

. over the financial supervision of Herbert

.pational public

W. Armstrong’s spocalyptic Worldwide
Church of God—solely on the basis of un-
proven allegations of fiscal hanky-panky
made by a few former members of the
church. This action, argued New York at-
torney Sharon Worthing, was the extreme
but logical outcome of the increasingly
widespread notion that churches—as tax-
exempt oOrganizations—are ultimately
“owned” by the public. As Worthing and
other conferees saw it, churches should be
accountable only to their members.

The Internal Revenue Service came un-
der especially heavy fire for attempting to
use the tax-exempt status of religious or-
ganizations as & club to force church com-
pliance with “public policy.” Conference
G.r'ticipmts cited the example of Bob Jones

niversity, 8 Fundamentalist schoo! in
Greenville, S.C., which lost its tax exemp-
tion because of its insistence on prohibiting
interracial dating on “Scriptural” grounds.
In an appeal by the IRS, a US. circuit
court decided that the school was violating
licy. The wuniversity,
which receives no Federal funds, is expected
to appeal that decision to the U.S. Supreme
Court. “It is awfully scary to sec & body
whose purpose supposedly is to collect taxes
involve itself in black-and-white dating is-
sues at an educational institution,” said
New York attorney Stanley Weithorn.

IRS interference figures in another con-
troversy involving twelve colleges operated
by the Lutheran Church—Missoun Synod
(LCMS). The colleges have refused to sup-
ply data required by the IRS on the ground
that they arc integral parts of the church’s
mission, and thus are as exempt from such

tions as the church jtself. The IRS
argues that the colleges are not. At issue
is the question of who—church or state—
bas the power 0 determine which fn-
stitutions are essential to s church’s mission.

Percentage: The government may be on
stronger ground in seeking to regulate the
freedom of religious groups to solicit funds
from the public. The Rev. Jerry Falwell,
for example, raises $50 million a year vis
television, radio and direct-mail appeals—
some of it for overseas relicf. Yet donors
have no surec way of knowing what per-
centage of each dollar they contribute ac-
tually ends up in the hands of the needy.
Such operations may be aboveboard. But
ever since the 1978 scandal involving the
Pallottine Fathers, whose chief fund raiser

pleaded guilty to misappropriating §2.2

million in charitable contributions, there

‘has been Jegitimate public concern over the

extent to which even traditiona! church

groups are free to raise money from. the
public for one cause—and then spend it
on something entirely different.

" Most recent government efforts to con-
tro] religious fund raising have been simed
at fringe groups like Dr. Moon's Unifica-
tion Church and the International Society
for Krishna Consciousness, whose yonthful
minions blanket public places such as air-
ports and state fairs to solicit funds as well
as potential converts. Thus far, government

agencies have failed in their efforts to curd

such solicitation. Still, mainstream church-
men are nervous. As a number of partici-'
pants in last week's conference pointed out,

the government's eagerness to crack down

on questionable fringe groups bas led to
efforts such as the current drive by the

National Association of Attorneys General

to establish a uniform law requiring the
registration of all religious groups who
want to solicit funds from the public.

Perhaps the most explosive question con-
fronting the conference was the issue of
political lobbying by church groups. Since
the beginnings of the republic, churches
have spoken out on political issues, from
slavery and Prohibition to war, civil rights
and sbortion. The fact is, bowever, that
Federal law prohibits tax-exempt organ-
izations from supporting political candi-
dates, and in*1978 the JRS threatened to
tevoke the tax exemption of any organ-
ization that published legislators’ voting
records on specific issues, such as abortion
and prayer in public schools.

Threat: So far, the IRS has refrained
from wielding its big stick. Before last year's
Presidential primary in Texas, for example,
Father Brian Wallace, former editor of To-
day's Catholic, the official newspaper of
the archdiocese of San Antonio, challenged
the IRS edict by printing an editoria! laud-
ing Ronald Reagan as the only candidate
“clearly opposed to abortion.” The IRS
ignored Wallace’s transgression. In a re-
lated case, the courts are expected todismiss
a suit against the U.S. Catholic Church
demanding revocation of the church’s tax-
exempt status because of its suppont of
*pro-life” action groups. Nonetheless, the
threat of government action continues to

‘hang over politically active clergymen—

.
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and church leaders don't like it. “Lobbying
is one of the things the church is there

for,” says Methodist minister Dean Kelley,

the executive for religious liberty of the

_ Nationa! Council of Churches. “Prohib-

iting churches from doing so denies the
constitutional right to petition for redress
of grievances.”

The main concern at the conference was
that in seeking to eliminate fraudulent se-
ligious groups, the government may be
guilty of regulatory overkill. The effect, says
genersl counse! Wilfred Caron of the US.
Catholic Conference, “is slaying the whole
berd to get at one supposedly sick calf.”
Beyond clearly defined areas of health and
safety, declsres the NCC's Kelley, the gov-
ernment must show “compelling interest™
before overriding religion's First Amend-
ment rights. “Freedom involves risk,” he
argues. If religious freedom is to mean any-
thing, be and other clergymen insist, the
state must operate on the presumption that
the church enhances the common weal and
is not—as some critics charge—subverting
public morals.

KENNETH L WOODWARD with ELOISESALHOLZ
in New York and JERRY BUCKLEY in Washington
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-« Christian-school, said at a news con-

Piedmont

Greenville, SC

2-11-81

taxes won’t close school

By Lyn Nabers Riddle
Pracdmom su¥ reponer .

If Bob Jones University loses its
tax exempt status, university offi-
cials believe it will hinder large
donations but not the small dona-
tions that the school relies on.

Bob Jones 111, president of the

ference Monday that the school has
not had many large donations but
relies heavily on contributions of §],
$5or $10. .

He also said he is not worried’

about the school’s finances should
the government be allowed %0 take
away its fax exemption. ‘
*“This is the Lord’s school,” Jones
said. *What he orders, he pays for.
They're not ;oing to close the schoot

by taxing us.”

Jories said he expects to hear
within a week whether the full 4th
Circuit Court of Appeals will review

- the ruling handed down Dec. 31 by &

' three-judge appeals court

nel. Ina
_split decision, the panel found that
Bob Jones University was going
against federal public policy be-
cause of its interracia! dating policy
and therefore could be denied its tax
exemption.

If the rehearing is denied, the
school intends to ask for a hearing
before the U.S. Supreme Court,
Jones said.

In 1970 the Internal Revenue Ser-
vice began notifying private schools
that they would lose their tax ex-
empt status if they had discrimina-

~ tory admissions policies.
university brought the lawsuit

£~ against the federal government in

I

1975, asking for the court to refund

. 81 the school paid in unemployment

taxes. The government countersued,
g:king almost $490,000 in back

es.

If it loses its tax exemption, the
school would be required to pay the
same federal taxes as any -other
business. Jones said he is not sure
how much money that would de.

The school’s contributions would
not be taxed, but people givin
money to the school would not be al-
Jowed to claim deductions on their
fncome tax. -

In 1970, the schoo! denied admis-
sion to black students. The policy
was changed to allow admission of
roarried black students. The school
now has open admissions, but stu-
dents cannot date or marry-outside
their races.

“The government has said that we
‘may believe what we wish but that
we may not practice beliefs that are
contrary to federal public policy,"
Jones said in & prepared statement.

“This puts the government in the
business of esteblishing religion

through the taxation of religion that

is offensive to certain bureaucrats.
The'IRS has become the enforcing
agency, the gestapo, to force compli-
ance

“Our farefathers left Englangd to

get away from state-dictated reli-.

gion,” he said. “If the government
wins its case against Bob Jones Uni-
versity, America will find herself in
the position of tyranny which ghe
founding Iathers of this nation could
ot abide in England and chose
rather to hazard their 1fves to es-
“p.ﬂ .
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School plans fight

Attorpeys for Bob Jones University have asked

g federal appeals court to reconsider a
. "controversial decision in the school’s 10-year-0ld

battle with the Internal Revenue Service.
And Bob Jones 111, president of the university,

- said Monday the university was prepared to carry
“the case, which resulted from a 1970 IRS

revocation of the school’s tax-exempt status, 80
the U.S. Supreme Court.

0. Jack Taylor, the university's attorney, said -
last year that an appeal to the Supreme Court was
likely in the case which has proceded through
V.S. District Court in South Carolina and the
appeals court in Richmond, Va.

A three-judge appeals panel last Dec. 31
overturned, by a 2 to 1 vote, federal judge Robert
Chapman's ruling that the 1RS violated the
fundamentalist school’s religious freedom by
denying it tax-exempt status.

The IRS notified BJU in 1970 that institutions
which did not enroll black students would no -
fonger be granted exemption from income tax and
that gifts to such institutions would no longer be
tax-deductible.

At that time, the schoo! would not admit
unmarried black students.
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Dating Ban Tatises School /
oose Tax Exemption

ENVILLE,§.C.--
ob Jones University
which is a fundamentalist
Christian school in Green-
ville, 8.C., is fighting to
keep its tax exempt status
despite a recent ruling that
its policy on interracial dat-
ing and marriage (s
discriminatory.

The school maintains
that interracial dating and
marriage is forbidden by
the Bibl~ and its students
who deteand marry inter-
racials are in violation of
achoo! rules. The punish-

ment is expulsion.

The IRS argued unsuc-
eossfurlTFe‘foro the fower
federa! district court that
the school's tax exempt
status was done because of
its discriminatory racisl
practices.

Bob Jones said the IRS
was abridging the universi-
ty'sright to practice its reli-
gion freely. Yet & three .
judge panel of the Fourth
Circuit Court of Appeals
overturned the lower
court’s ruling.
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When the
Chips Are
Down

Ropald Reagan is president today
because he recognized and exploited
skillfully many of the frustrations
and prejudices of the great majority
of Americans. They wanted 2 pow-
erful, proud nstion that two-bit
countries wouldn't dere kick
around; they wanted government off
their backs; they wanted an end 10
“racial preference reverse dis-
crimination,” as some saw ft.

These issues have popped up early"'
fn Mr. Reagan's presidency, so we
shall learn a lot about our new lead-
er as we watch him reconcile cam-
paign promises with reality. For
example, Mr. Resgan warned the
world last week that the next coun-
try to seize US. diplomats will face

+swift retribution from the United
States.

Millions of Americans shouted,
“Amen'” At that very same moment,
vast millions of Americans were

uring their hearts ovt 10 52 former
_bostages, overjoyed to have them
‘home alive.

_ This is a pitiful but accurate dem-
opstration of American
schizophrenia. People gobble u
igimplistic tough talk about “swift
iretribution™ as though they want
>the bombs and missiles to fly when
;any American is seized by another
*oountry. Yet, they know that if 3im-
Ty Carter had bombed Iran we'd:
have been tying yellow ribbons on
coffins instead of trees.

M He'd Meant It . -
7* Surely even simple-minded
" Americans understand that it is easy
- to talk tough once a crisis is over.
¢ Note that {f Mr.-Reagan wanted to .
‘gend 8 believable message to the
world he would not have given a
speech; he would have ordered the
bombing of Tehran, where the 52
*Americens had been beld and
tabased.tHe chose & speech because
£the fallout from the speech is incob-
sequential, but the repercussions of
22 hombing coflld be tragic,.....
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v Bvery act oftérror is different,
requirin different solutions.Solet's
.ignore the. simplistic talk and see
* whether wisdom or bluster rules Mr.
geaga.n when the chips are veally
Sgown. - .

i - One popular Reagan cam sign
* promise was to get m%&g&
ce of{ the backs of private

_3ChoolS, 8 pledge that was viewed
“with delight by Jim Crow academies.

Well, the Bob Jones University
in Greenville, S.C., is about to give
Mr. Reagan a chance to slap down
the TRS. Bob Jopes U. throws out
students who date or marry across

_gacial lines. Whoever runs that uni-
_versity thinks that mixed dating or
warriage violates God's will.

The IRS thinks the Bob Jones poli-
cy violetes this nation’s laws against
racia] discrimination in education,
80 IRS lifted the university's tax-
exempt status. That has led to a legal

“battle. First, a local federal judge
accepted the university's argument
3hat the Constitution protects its
N‘d& B M .
~ But a panel of the Pourtlf Circuit
Tourt of Appeals yuled that IRS is
-¥ight because the government's in-’
&erest {n eliminating all forms of
.racial discrimination {n education
“{s compelling.” -
~ . Were Bob Jones U. to win, {n an
apea! to Mr. Reagen or the Supreme
Count, every religion-related group
eould violate nationsl law in the
name of “religion.> Why couldn't &
Mormon practice bigamy and claim
a “freedom of religion” protection?
<.The case fmay Bever get to the Su-
>'premme Court Mr. -Reagan's aldes,
 wrho fed him that camzla%gn rhetoric,
: d say to the IRS: e president
, wants youtobug off. Give Bob Jones
X fts tax exempt status!”. v
ot from speechies, appointments
party guests, but from cases like
\ Bob Jones, will we learn what kind
~of president we have. -
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Tax brake

Sk [EDITORIA
Jlm Crow Is alive and well at Bo ones Universl-
ty. The administration at this fundamentalist school in
Greenville, S.C., believes the Bible forbids interracial
dating. As for inferracial marriage, God forbid! Stu-
(Gents who date or marry outside their own race will be
expelled say the university’s rules.

" These strictures, perverse though they may be,
“would be the private province of the faculty and stu-
dent body if the university didn't demand its right to
tax-exemption from the federal government. That
right was lifted by the Internal Revenue Service when
§t learned of the school's rigid miscegenationTules. The
wniversity fought back. The IRS nondiscrimination
rules, its lawyers said, violated the school's First
Amendment right to practice its religion freely.

A federal district court agreed, but an appeals
court cried “Whoa!" The government, said the Fourth
Circuit Court of Appeals, bas a compelling reason for
eliminating all forms of discrimination in education.

]

¢ Amendment does guarantee that students, faculty, and
administrators at Bob Jones University have the right
{o practice their religion as they see fit. Because it’s a
private institution, the school can set any rules of con-
duct it wants. But the federal government is mot
obliged — indeed it is forbidden — to subsidize such an
fostitution if these rules are contrary to federal law.

The South has come a Jong way since the civil-
rights legislation of the Sixties — especially in educa-
tion. Some of the most successful schoo! integration
programs have been implemented below the Mason-
Dixon line. But another form of racial discrimination
has reared its ugly head; private academies founded to
skirt school integration bhave sprung up all over the
United States.

The Bob Jones case, then, goes far beyond the
question of First Amendment rights. If the Supreme
Court upholds the IRS case against this university —
and we hope it does — the federal tax men should have
a field day searching for such violations in other pri-

. ‘The appeals court is right, of course. The First - vate achools.

| |
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Religious _Schoc;l"ls in Tax Battle
Over Policy of Racial Separatism

fpecia)to The New York Tiaws

GREENVILLE, §C., Jan. 85— In 2
church-state confrontation that bas
iasted more than a decade, Bob Jones
University, which operates on conserva.
tive Christian principles, has petitioned
for u rebearing of a Federal Court decl-
sion threatening its tax-exempt status,

“I¢ really kind of boils down to & First
Amendment case,” said 0. Jack Taylor
Jr., the university’s attorney. The fssue,
Mr. Taylor said, is whether *‘the state
<an tax a church §f the church does not do
what the state wants it to do.*

In late December, a three-membdt
penel of the United States Court of Ap-

for the Fourth Circuit in Richmond,

a., overturned & Jower court ruling up-
holding the right of the university to oper-
ate according to its professed beliefs and

_, %o continue to receive tax-exempt contrs-

butions. .

The Internal Revenue Service contends
that tax-exempt status is reserved for
charitable institutions. The school cannot

i
'be charitable if it operates contrary to

Jpublic policy, the Government stated in a | PO

brief, and court and legisia.
.tian have established i tion

uxxub!icpolicy. .
agalnst d&&ﬂﬁguﬁé? |;oucy
a 1971, it re-
fused to admit unmarried blacks until
miversity, bot iy face expultion i they
versity, ace on
jdate unmarried whites. -
* . Civil Rights Act Cited g
Congress forbade Federal financial
assistance for any raclally discrimina.
Civil {Ushu Act of
*the "84 Civil Rights Act does
not impose any taxes,” Mr. Taylor said.
“It {s not g taxing statute,”

If Bob Jones operates contrary to
e poliey, many s mstvions oo

F service says it owes.

. | Mr. Taylor said. *I wonder how Tar they

are golng to take {t," Mr. Taylor sald of
the avernmcm'l case, “‘Are they

t0 vevoke the tax-exempt status of the

Catholic Church because of their stand
against women's ordinations?*

The school has been involved in Htiga-
tion since November 1070, when the reve-
pue service pent a letter to the school’s
president, Bob Jones 3d, saying the uni-
versity's whites-only admissions policy
disqualified the school from Federal tax-
exempt status,

Since that time, the school and the
e respective. powers. of charch and

. ve powers © an
state. Aside from the principle involved,
the university stands to jose pearly
$500,000 in back taxes that the sevenue

In fts legal brief, the Government
stated that separatist practices still ef-

"University officials Bave said that the
lcy is based on a literal transiation of

the Bible. “Thbe question is ot whether
we are discriminatory,” Bob Jones 34:
s21d in 1972, *“We are, and we have never
tried tohide the fact,”

One student said the schoo] had fewer
a dozen single blacks who lived on
campus and & few more who lived oﬂi

don’t date,” one student said.
they do, get kickedout. It is @
community. Everybody knows
teve elseis%" ’

schagtpo esman d not provide
any biblical reference to rt the unl-
vnulg"f separatist beliefs the stu-

“Jt 4 tn the Bible,” the student gald.
"Xtuxsywlhmndnothemuny

8B

]

g
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BySAMUELG. DARGAN

On the bottom of page 2 in the Jun. 1 *
Morning News was a small Associated -

Press story of very great importance.
The article told about the ruling by the
40 U, 8. Circuit Court of Appeals in favor

0% R
:Elna ob Jones University, of Green-
e, :

The cowrt ruled that the IRS can legal-
ly deny the university tax-exempt status
because that university’s  policies
W interracial dating and mar-

ge. .

in this controversial situation we are

tepted to focus our attention-on the

guestion of whether Bob Jones Universi
_ ty laright or wrong in thelr theologically-

baped policy. However, we should focus
o what the federal government Is doing
in-this case — extending its rina
retmarksble way. This decision pets a

erous precedent which no churchor

g&‘ch member should ignore.,
of the 4th Circalt Court
would “assure that

Americans will not g indirect
for any educational organization
that discriminates on the besis of race.”

In other words, tax-exempt statusisa
v

CVIVI Iy nkwo
Florence, SC
Jan. 7, 1981

My Turn

form of public support for churches, and

the taxes they do not pay are public ex-

tures (*‘tax expenditures”) on their

half. Therefore, according to this

argument, the civil government should

exercise control over the uses to which
this “tax expenditure” Is put.

Now, this conception of the fssue Is
blatantly in error, and the truth must be
stated flatly: the tax-exempt status of
churches is not a pubdlic subsidy of chur-
ches. It is a limiation on the power of
civil government.

The American Revolution was
fo establish the ciple that civil
government must be limited. The Con-
stitution is loaded with [imitations on the
taxing power of the federal government

*to prevent the government from abusing

taxing power, asKing George had.

Our American tradition

ﬂntthepon:et:tohxmtahu wer to
s

regulate, destroy, and s0 the chur-
chi:lamlreemu;ealnorderthat

may be free from government con-
m b freedom allows churches to

defy, in some measure, the wishes of the
government, . .

The lack of centralized control over the
maJor social institutions (state, church,
an

family) is healthy for a soclety, and -

1t was intended by the founders of this na-

tion. In more recent times, “Jim Crow” -

lavtvs b:cgalnst u‘r:;i'nl ml;eh\m thrown
out because they were proper
limits of civil govemmeng

The 4th Circuit Court has trespassed
two limits placed on the federal govern-
ment (and its courts) by the Constitation.

First it has assumed legislative func-
tions. It has im
heavy fine ($499, 000 in "'back taxes”) on
Bob Jones University for violating
fcderl:l regulaet‘i‘or;’s, mmt for éfot;'lating
any law pass
bas not p:&ed alaw lorbmg chum

from teaching that interracial marriages

are unbiblical, or from structuring
private schools according to this belief,

Second, the court has approved an in-

terference by the JRS in the free exercise .

of religion by a private church school.
This is contrary to the Constitution,
which is one reason why Congress has
not passed the non-existent “law” which

- the' court has “enforced” against the

university.

_ The Bob Jones ease s similar to other
recent state-versuschurch. cases in

what amountstoa -

v k4

Ruling Threatens Religious Freedom

which clvil Eovemment aimdu plck on
some church institution which is practice
ln%some unpopular inteT'etation of the
Bible. They attack the religious and civil
libertles of that particular church In
court cases and adminstrative orders.
Meanwhile, the “respectable” churches
g:l:ot etoit:ehtodthen%efemtﬁeownchurch
g attacked, and so the government
Quietly wins and establishes a legal’
precedent for regulation of churches.

If the ruling against Bob Jones Unfves
sity ls allowed to stand, there Is nothing
legally to stop a federal ageney working
through the IRS from dictating policies
(and overriding theology) in any church
school, Episcopalians, Methodist,
Catholics, byterians, and Baptists
should take note, and take action to pro-
tect freedom of religion in America.

Whether or not one a with Bod
Jones' theology, be should disagree with
federal controt of church achools. Let us
write to con en, Benators, the

dent, the Supreme Court, ask- .

 Tngtor a reversal of the anti-church trend
exemplified by this outrageously bsd.

court ruling.

Mr. b msanager
T
AmericainFlorence,
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;Tax Exemption Loss to Be Appealed

RICHMOND, Va.
“(AP) — Az attorney for
Bob Jones University
sajd Thursday the fun-
" damentalist school will
appeal a federal court
ruling that takes away
fts tax-exempt status
because of its ban on
" Interracial dating and
marriage.

The attorney, O. Jack
Taylor Jr., of Green-
ville, S.C.. said he
badn't seen the decl-
sion by the 4th U.S. Cir-
cuft Court of Appeals in
Richmond, but expect-
ed the school would ap-
peal.’ :

A three-judge panel
. ruled Wednesday that
the school's policies
prohibiting interracial

dating and marriage
conflict with public in-
terest in eliminating
racial discrimination.
In a split decision,
the panel overturned a
Jower court decision

. prohibiting the Internal

Revenue Service from
denying the school tax-
exempt status,

Bob Jones Universi-
ty, established in 1940,
bas about 5,000 stu.
dents ranging from kin-
dergarten through col-
lege and graduate
school. -

Prior to 1971, the
school excluded blacks;
from 1971 until May
1975, the school accept-
ed no applications from
single black students,

with tbe exception of
staff members; and fol-
lowing a 4th U.S. Cir-
cuit Court Appeals rul-
ing in May 1975, it per-
mitted single blacks to
enroll but had a discl-
plinary rule preventing
racial intermarriage
and dating.

In 1970, the IRS an-

‘nounced that it would

no longer allow chari-
table contributions and
deductions and tax ex-
empt status to racially
discriminatory schools.

Bob Jones had initi-

ated the lawsuit to con-

test payment of $21 in

The federal govem-
ment filed a counter-
claim for unemploy-
ment taxes totaling
pearly $490,000 for
1971.1978.

Federal non-discrim-
ination policies “assure
that Americans will not
be providing indirect
support for any educa-
tional organization that
discriminates on the
basis of race,” the
court ruled.

federal unemployment .

taxes.
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3ob Jones Will Appeal Ruling, Attorney Says

Asascieted Press

RICHMOND, Va. — An attorney for Bob Jones
'niversity said Thursday the fundamentalist school will
ppeal a lederal court ruling that takes away its tax-
tempt status bemuse of its ban on interracial dating and
\arriage.

The attorney, O. Jack Taylor Jr. of Greenville, S.C.,
iid he hadn't seen the decision by the 4th U.S. Circuit
purt of Appeals jn Richmond but expected the school
ould appeal.

A three-judge panel ruled Wednesday thal the school’s
licies prohibiting interracial dating and marriage con-
ict with public interest in eliminating racial discrimina-
on. .
In a split decision. the panel overturned a lower court
rcision prohibiting the Internal Revenue Service from
mying the school lax-exempt status.

Bob Jones Universily. established in 1940, has about
5,000 students ranging from kindergarten through college
and graduate school.

Prior to 1971, the school excluded blacks: from 1971
until May 1975, the school accepled no applications from
single black students, with the exception of stafl mem-
bers: and following a 4th U.S. Circuit Court Appeals ruling
in May 1975, it permitled single blacks to enroll bul had
:a disciplinary rule preventing interracial marriage and

ting.

In 1990, the IRS announced that it would no longer
allow charitable contributions and deductions and tax-
exempt status to racially discriminatory schools.

Bob Jones had initiated the lawsuit Lo contest payment
of $21 in federal unemployment taxes.

The lederal government [iled a counterclaim for

_unemployment taxes totaling nearly $490,000 for 1971-1975.

Federal non-discrimination policies *“assure that
Americans will not be providing indirect support for any
cducational organization that discriminates on the basis
of race,” the court ruled.

The court noted that Bob Jones University could
continue to teach students its beliel that the Scriptures
prohibit interracial relationships. But the fact that a
religious belief is sincere does nut exclude the need for
a rule o prevent such tax-exempt support, the court added.

In his dissent, Circuit Judge Emory Widener Jr. said
the courts have already eslablished. that Bob Jonex is
primarily a fundamentalist religious organization.

*We are dealing in this case not with the right of the

government (o interfere in the intenal altairs of a school

operaled by a church, but with the internal affairs of l.lle
ehurcll ftsell,” he said.
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School Loses Exemption for Race Policy

RICHMOND, Va. (AP) — An attor-
ney for Bob Jones University said
this week the fundamentalist school
will appeal a federal court ruling
that takes away its tax-exempt status
because of its ban on interracial
dating and marriage.

The attorney, 0. Jack Taylor Jr.,
of Greenville, S.C., said he hadnt

" seen the decision by the 4th US.
Circuit Court of Appeals in Rich-
mond, but expected the school
would appeal. A

A three-judge panel ruled
Wednesday that the school’s policies
prohibiting interracial dating and

- marriage conflict with public inter.
est in eliminating racial dis-
crimination. .

In a split decision, the panel

: I"“"

overturned & lower court decision
gohibiung the Internal Revenue

rvice from denying the school tax.
exempt status.

Bob Jones University, estadlished
in 1940, has about $,000 students
ranging from kindergarten through
tollege and graduate school. :

Prior 10 1971, the school excluded
blacks; from 1971 until May 1975,
‘the school accepted no applications
from single black students, with the
exception of staff members; and fol-
lowing a 4th US. Circult Court Ap-
peals ruling in May 1975, it permitted
single blacks to enroll but had a

o«disciplinary rule preventing racial
intermarriage and dating.

In 1970, the IRS announced that
it wouid no longer allow charitable

contributions and deductions and
_tax exempt status to racially dis.
-criminatory schools. .o
.- .Bob Jones had initiated the Jaw-
suft to contest payment of $21 in
federal unemployment taxes, - .
) The federal government filed a
- g ::unle‘r%ai‘g or unemployment : -
. xes totaling nearly $490,000 for
19711978, | 'ty . .
Federal nandiscriminaron .
cles “assure that Americahs will not °
Jbe providing indirect support for
-any educational organization that
@iscriminates on the basis 6f race,” .
‘the court ruled. . " :.op epl -
The court said Bob Jones Univer.
*syity conld continne to tekch stpdents
JAtsbelief that the Scnr:i&tnm hibit
¢

fnterracial relationships. .
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Tax Exempfion
Can Be Revoked

By STEVE ROW
Bob Janes University, a fun-
damentalist four-year school 1n

Greenville, S.C., can be forced .

10 give up its tax-exempt status
because it has policies barring
interracia! contacts among
students, 8 divided federal ap-
peals court panel decided here
today.

Two members of 8 three.
judge panel of the 4th U.S_Cir-
cuit Court of Appeals overturn-
ed a jower court decision that
denied action by the federa!
government to revoke the un-
iversity's tax-exempt status.
The appeals panel majority
determined that the dis-
criminatory provisions of the
school policies were in direct
conflict withthebroad publicin-
terest in eliminating all forms
of racial discrimination. The
majority also ruled that apply-
ing federal non-discrimination
faws to the university did not
violate {ts First Amendment

rights.
Federal non-discrimination
policies ‘‘assure that

Americans will not be providing
indirect support for any
_educational organization that
. discriminates on the basis of
race,” sn opinion written by
Circuit Judge Kenneth Hall
s8id. -
*The fact that the religious
belief (against interracial con-
. tactamong students)issincere,
-and the policy immutable in this

case, does not obviate the need '
for s prophylactic rule to pre-.

vent such support.” -
The government's interest in

avoiding any expressionof sup-

port for racial discriminationin

private or pubdlic education is

compelling, the two-member
. majority also ruled,

However, the majority also

" polnted out that Bob Jones

University could continue to

The Richmond News Leader
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teach its students its belief that
the Scriptures prohibit in-

- terracial relationships.

The dissenting judge was H.
EmoryWidener Jr.,whosaidhe
would have come toexactly the
opposite conctusion of the ma-
jority. ,

Hepointedtoa 19734th Circuit

ruling that Bob Jones Universi-
tyisprimarilyafundamentalist
religious organization.
. Becauseof this definition, the
ruling by U.S. District Judge
Robert F. Chapman that the
school legally could retin its
tax-exempt siatus was correct,
Widener said.

«We are dealing in this case
not with the right of the govern-
ment tointetfere in the internal
affairs of a school operated by s
church, but withthe internal af-
fairs of the church ftself,” he
said. .

*Thereis nodifferenceinthis
case between the government's
right to take away Bob Jones'
tax exemption and the govern-
ment’s right 1o take away the
tax exemption of 8 church
(that) has a rule of its interna!
doctrine or discipline based on
race ...,” he continued.

Bob Jones University in.
ftiated litigation to contest the
payment of §21 in federal un-
employment taxes.

The federal government filed
a counterclaim for unemploy-
ment taxes for 1871-1675 in the
amount of nearly $450,000.

Chapman ruled that the Inter-
nal Revenue Service did not

"have the authority to revoke the

university's tax-exempt status.
* ThecasewasarguedinMarch
before a three-judge panel that
also included U.S. District
Judge Robert R. Merkige Jr.

The policles In question
prohidit interracial dating end
interracial marriage. The
policies require theexplusionof

.any students who also belong to
“an organization that advocates
interracial marriage and the
, explusion of students who would
encourage others to vioiate the
school's regulstions on in-
terracial dating and marriage.
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Tax Exemption
Can Be Revoked

By STEVE ROW

Bob Jones University, 8 fun-
damentalist four-year school in
Greenville, S.C.., can be forced
to give up its tax-exempt status
because it has policies barring
initerracial contacts among
students, a divided federal ap-
peals court panel decided here
today.

Two members of a3 three-
judge panel of the 4th U.S. Cir-
cuit Court of Appeals overturn-
ed a lower court decision that
demed ‘action by the federal
government to revoke the un-
~iversily's fax-exempt status.

The appeals panel majority
determined that the dis-
criminatory provisions of the
_schoo} policies were in direct
conflict withthebroadpublicin-
erest in eliminating all forms
of racial discrimination. The
majority also ruled that apply-
ing federa! non-discrimination
jaws 10 the university did not
violate its First Amendment
rights.

Federal non-discrimination
policies ‘'assure that

Americans willnot be providing
indirect support for any
educational organization that
discriminates on the basis of
race,” an opinion written by
Circuit Judge Kenneth Hall
said.

*The fact that the religious
belief (against interracial con-
tact among students)issincere,
and the policy immutablein this
case, does not obviate the need
for a prophylactic rule to pre-.
vent such support.”

The government's interest in
avoiding any expression of sup-
port for sacial discriminationin
private or public education is
compelling. the two-member
majority also ruled.

However, the majority slso
pointed out that Bob Jones
University couid continue 10
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teach its students its belief that
the Scriptures prohibit in.
terracial relationships.

The dissenting judge was H.
EmoryWidener Jr.,whosaidhe
would have come toexactly the
opposite conclusion of the ma-

jority.

Hepointedtoa 18734thCircuit’

ruling that Bob Jones Universi-
ty is primarily a fundamentalist
religious organization.
. Because of this definition, the
ruling by U.S. District Judge
Robert ¥. Chapman that the
school legally could retain its
tax-exempt status was correct,
Widener said. .

«“We are dealing in this case
not with the right of the govern-
ment tointerferein the internal
affairs of a school operatedbya
church, but with the internal af-
fairs of the church itself,” he
sajd. :
“There is noditfgrenceinthis
case between the government’s
right to take away Bob Jones’
tax exemption and the govern-
ment's right to take away the

tax exemption of 8 church

(that) has a rule of its internal
doctrine or discipline based on
race .:.,” he continued.

Bob Jones University in-
ftiated litigation to contest the
payment of $21 iri federal un-
employment taxes.

The federal government filed
8 counterclaim for unemploy-
ment taxes for 187]-1875 in the
amount of nearly $480,000.

Chapman ruled that the Inter-
nal Revenue Service did not
have the authority torevoke the
university's tax-exempt status.

The case wasarguedinMarch
before a three-judge panel that
also Included U.S. District
Judge Robert R. Merhige Jr.

The policies in question
prohibit interracial dating and
Interracial marrisge. The
policies require theexplusionof
sny students who also belong to
‘sn organization that advocates
interracial marriage and the
explusion of students whowouild
encourage others to violate the
school’'s regulations on in-
terracial dating and marriage.
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Policies, Tax Status

By STEVE ROVW
A lederal appeals court panel
here kas bren urged hy'anatior.
“ney for Bob Jones Un'versity to
uphald 2 1udge's ruli 1@ that the

. universisv s policies barringin.

terrarial contacts among its
students cannot he vsed toend
the schnnl s tax.exeMpPt status.

Wesley Walker, gttorney for
the Grecnwille. § C. school,
told a three.judge vanel of the
4th U S. Circunt Court of Ap-

peals yesterday that con-

tribunions 10 the :<hool have
slmost been eliminated
because the Interrial Revenue
Service has held th 2t the school
is not ertitled to taxexempt
status

But Leonard Henzke Jr.. a
U S Department (¥ Justice at-
torney. told the p.ihel ghat the
umversity is not entitled to

federal financial support
throughtax benefits becauseits
policies are racially dis-
criminatory. .

U.§ District Judge RobertF.
Chapman clearly erred when
he ruled thet the school is &
‘religious organization or or-
der” and not subject to the
raclial non-discrimination re-
qQuirements in tax Jaws for con-
sideration as a tax-exempt
educationalinstitution, Henzke
argued, - -
ATTORNEY QUESTIONED

Chapmsan ruled that the

policies affecting students,

were based on the religious
beliefs and teachings of the
school’s founder and board.

. lfthe "school exists primari-
ly for the propagation of its
rehigious beliefs, how can the
‘udge’s finding be wrong?,”
Sudge H. Emory Widener Jr.
asked Henzke,

Widener suggested further
that the IRS regulation con-
cerning tax-exempt status for
sectarian schools might be
*‘overly broad if its purpose is
to regulate the churches.” .

Walkerdescribed the conflict
as 8 classic First Amendment
case involving freedom of
religion.

*“We say this is not dis-
crimination in s legal sense;
this is an exercise of our
religious beliefs,” he argued.

Atissue‘are policies that, ac-
.cording to the IRS, “prevent
‘virtually any association

among male and female
students of different races on
the campus.**

4
RIGRTS ‘VIOLATED®

The federal government has
pointed out that the policies for-
bid students of different races

' from eating together, visiting
the university snack shopat the
_same time, walking together
from one building to another,
playing tennis together and at-
tending sports events together.,

Such policies are violating.

the constitutiona! rights of
white students as well as those
‘of blacks, the federal govern-
ment has argued.

U.S. District Judge Robert R.
Merhige Jr. of Richmond,
sitting by designationon the ap-
peals panel, questioned Walker
about thisaspectof the policies.

“What about the rights of
students who may want tointer-
marry? Don’t they have: the
right to choose?"

“They don’t have that right
and attend Bob Jones Univer-
sity,” Walker replied.

“Which means that this af-
fects other people’s First
Mindendmem rights,” Merhige
id. .

Walker called the IRS regula-
tion that ended the school's tax.
exempt status a “‘very heavy
penalty™ for the practice of
freedom of religion.

“The institution needs funds

hada T PSP 9

to survive, and contributions to
Bob Jones have been
minimized, almost eliminated.
since (the regulation wasenfor.

ced). This is quite severe,” he
said.

Henzke irgued that, withtax.

exempt status, Bob Jones
University could revert to a
pre-1870 school policy that ex-
cluded blacks from attending.

*The school’s secular con-
duct makes it subject to the

non-discrimination condigions

“in law for tax-exempt sltps.”

nzke argued, referringtothe
:‘ceh:ol‘s :ide offering 5{ non-
religious courses. R

The three-judge panef ook
yesterday's nrgumems.unsler
advisement. A

e )
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. * . Intemal Revenue Service

-~ memorandum

date: gJanuary 7, 1982
to: Margery Waxman
Deputy General Counsel ,
Kenneth W. Gideon v /74 a! ) Z,:_z._,‘
from: chief Counsel .
subject: Bob Jones case

As you requested, attached is a copy of the draft
Department of Justice memorandum requesting dismissal
of the Bob Jones and Goldsboro cases. As I stated in
our telephone conversation, my concern is that the motion
be narrowed sufficiently to avoid any argument that 1959
regulations expanding the definition of "charitable" not
be implicitly invalidated. . A draft paragraph to be
substituted for the first paragraph on page 2 is attached.

Similarly, I would again reurge that the appeal in
National Alliance be allowed to continue. No public
policy argument would be presented. The sole issue on
appeal would be a request to the Court of Appeals to
reconsider its decision invalidating the "educational"
definition in the section 501(c) (3) regulations.

Execution of the decision now awaits receipt by
the Commissioner of written instructions to reverse our
position in the Bob Jones and Goldsboro cases.

Attachment



On reexamination of the language and legislative
history of section 501(c) (3), the United States has
concluded that Congress did not intend to vest the
Commissioner of Internal Revenue with discretion to
deny otherwise qualifying organizations tax-exemption
on the basis of "publi¢ policy". Only in those situations,
such as section 501(i) where Congress has acted explicitly
to deny exemption, does the Commissioner possess the

authority to deny exemption§en grounds of

poié—uéguah-as

o = ' — o S o e o <+
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MEMORANDUM

Analysis of the statutory suthority for
the Internal Revenue Service's Ruling
that a private school does not qualify

_ a8 a tax-exempt organization under
Section 501(c)(3) of the Internal Revenue
Code of 1954 unless it establighes that
{ts admissions and educational policies

are operated on a racially nondiscriminatory
basis

Currently pending before the Supreme Court on writs of

certiorari are Bob Jones University v. United States, No. B1-3,

and Goldsboro Christian EBchools, Inc. ve. United States, No. Bl=-},

in which petitioﬁer educational institutions challenge the Court
of Appeals decision that the Commissioner of Internal Revenue
acted within his statutory authority in determining that, because
of their undisputed racially restrictive admissiona policies

and other discriminatory policies, petitioners do not qualify

as tax-exempt organizations under Section 501(c)(3) of the

= -



Iniernal Revenue Code of 1954 or as eligible donees of charitable -
contributions deductible under Section 170(a) and (c)(2) of |
the Code. As detailed fully in the following daiscussion, *
the Commissioner's ruling denying tax-exempt status to racially
discriminatory private educational 1nctﬁtutions is supported

SY neither the language nor the legislative history of Bection
501(0)(3).

STATUTE INVOLVED. ‘
Sections 501(a) and (c)(3) of the Internal Revenue Code
(1971) (26 U.5.C. §§501(a) and (c)(3) (1971)) provide in
pertinent parts '

Sec. 501. Exemption from tax on corpor-
ations, certain trusts, etc.

(a) Exemption from taxation.~-An organi-
zation described In subsection (c) o« o o
shall be exempt from taxation under this
subtitle « o ¢ o

(c) List of exempt organizations.--The
following organizations are referred to
in subsection (a):

(3) Corporations, and any community
chest, fund or foundation, organized and
operated exclusively for religious,
charitable, scientific, testing for
public safety, literary, or educational
purposes, or for the prevention of

w  Ttruelty to children or animals, no
part of the net earnings of which inures
to the benefit of any private shareholder
= ° or individual, no substantial part of
" the activities of which is carrying on
propaganda, or otherwise attempting to
influence legislation, and which does
not participate in, or intervene in
(including the publishing or distri-
buting of statements), any political
campaign on behalf of any candidate
for public office.
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FACTUAL BACKGROUND
A. Bob Jones University « No., 81=3

1. Petitioner Bob Jones University (“ﬁob Jones") is a °
nonprofit organization incorporated in 1952 under the laws
of South Carolina “for the genersl education of youth in the
essentials of culture and in the arts and sciences, giving
special emphasis to the Christian réligion and thé ethics
revéaled in the Holy scriptu;ec e o ¢'" Bob Jones provides
instruction for students from kindergarten through college
and graduate school, enrolling more than 5,000 students
and offering more than 50 accredited degrees in secular
subjects. All courses are taught in accordance with the
dictates of Biblical Scripture. Teachers are required
to be "born again” Christians, and students are screened
as to their religious beliefs and their conduct is strictly
regulated. |

From its inception, Bob Jones has maintained a racially
restrictive policy forbidding its students to engage in
interracial dating and interracial marriage. These policies
hre based upon the belief that God intended the various
races to live apart, and that intermarriage of different
;t::s is contrary to God's will and to the Scriptures,
P;ior to 1971, Bob Jones excluded blacks entirely from
enrollment. From 1971 until 1975, married blacks and members
of other minority races or ethnic groups were not excluded

from enrollment, but Bob Jones continued to deny admission
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to unmarried blacks unless the applicant had been a staff
member of Bob Jones for at least four years. See Bob Jones

University v. Johnson, 396 F. Bupp. 597, 600 & n. 9 (D.5.Ce

1974), af£f'd without published opinion, 529 F.2d 514 (4th .
Cir. 1975). ‘Dnring this latter perioa. Bod aone;' doctrinal
policy d4id not opecifiéally tequire the exclusion of dblacks,
but denying admission to Qnmarriea blacks was, in the school's
judgmgegf the best means of implementing its prohibition
agains{ iaterracial éating and mhrriage.

In response to decisions of the court of.appeals'

in Bob Jones University v. Johnson, 529 F. 24 514

(4th Cir. 1975), and in McCrary v. Runyon, 515 F. 24 1082
(4t§usir. 1975), aff'd, 427 V.S. 160 (1976), Bodb Jones revised
‘{ts admissions policy to permit unmarried blacks as well as
married blacks to enroll as students. It continued to deny
admission, however, to any applicant known to dbe a partﬁer

in an interracial marriage, and it established disciplinary
rules requiring the expulsion of any atudgnt (1) vho was a
partner in an interracial marriage, (2) who was affiliated
with a group or organization advocating interracial marriage,
(3) who engaged in interracial dating, or (4) who encouraged
othg: ﬁosvioiate Bob Jones' rules and prohibitions against
{nterracial dating. The University regquired each student to
at:;nd 2 "rules meeting"” at which the several discriplinary

Tules were reviewed, and further required each student to

sign a statement promising to abide by these racial restrictions.
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Until 1970, the Internal Revenue Service recognized

- Bob Jones as a tax-exempt organization under Section 501(6)(3)

-

of the Internal Revenue Code of 1954 ("1954 Code") .
(26 U.5.C. §501(c)(3)). Bee Bob Jones University v. Simon,

416 U.5. 725, 735 (1974). On July 10, 1970, the Service
announced that it would no longer accord tax-exempt status

under Section 501 to private schools maintaining racially

”aiiériminatory tolicies and that it would not continue to

treat gifts to'cudh/lchoolc as deductible contributions
1 .

under Section 170.-  In November 1970, the Service

sent letters to approximately 5,000 organizations operating
private schools, including Bob Jones, aﬁnounéing its new
policy and thquesting proof of a nondiscriminatory sdmissions
policy. Bob Jones responded that it 4id not admit black
students and, in September 1971, further stated that it had

no intention of altering that policy. The Service therefore

I7 The Service's iein;erpretation of Section 501(e)(3)

was spurred by litigation. 1In Green v. Connally, 330 F. Supp.
1150 (D.D.C. 1971), summarily aff'd per curiam sub nom.

Coit v. Green, 404 U.S5. 997 (1971), parents of black public
school students sued to enjoin the United States from

“according tax-exempt status under §501(c)(3) to private

schools in Mississippi that discriminate against blacks.
The Service initially took the position that racially

' segregative private schools were entitled to tax exemption

tander Section 501(c)(3), but it reversed its position
prior to entry of the district court's decision in favor
f plaintiffs. The Supreme Court's summary affirmance

vf Green, therefore, "lacks the precedential weight of

a case involving a truly adversary controversy.® Bob
Jones University v. S8imon, 416 U.S. 725, 740 n. 117 [1974).
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commenced admipistraiive proceedings leading to the revocation
of Bodb Jones' tax ekemption and of its advance assurance
of Qeductibility. In January 1976, after .the university's -
attempt to enjoin those proceedings had failed in the Supreme
Court, see Bob Jones University v. Simon, 416 U.5. 735 (1974),

the Service issued a final notice of revocation, effective
,ls‘of Decenmber 1, 1970.

3. Seeking to reiniggte its exemption, Bob Jones brought
this action in the United States Dilttiet Court for the
District of South Carclina for refund of §21 in federal
unémplcymept taxes for the year 1975.2/ The government
counterclaimed for approximately $490,000 in federal
unemployment taxes for the¢ years 1971 through 1975.
~ Following a trial, the district court held that Bob Jones
gualified for tax exemption under Section 501(c)(3) of
the 1954 Code as an institution organized and operated exclusively
for religipus and educational purposes, and that the University
was not required to demonstrate a nondiscriminatory racial
policy in order to so qualify. 468 F. Supp. 890 (D.S5.C. 1978).

A majority of the court of appeals reversed, rejecting
the district court’s hypothesis that Bob Jones was entitled

to f?%“e£:?pt status because it is a "religious" institution

2/ Petitioaer's qualification for an exemption from federal
Gnemployment taxes (FUTA) under 26 U.S.C. §3306(c)(8) turns
on {its entitlement to statues as a tax-exempt organization
under Section 501(c)(3). See Bob Jones University v. Bimon,
.uerao "16 UoSo at 727-7280 ’
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and qualifies under the separately enumerated “religious®
category of Section 501(c)(3). Relying on the three-judge
district court's decision in Green v. Connally, 330 F. Supp. 1150

(DD.Ce), summarily aff’d per curiam, sudb nom. Coit v. Green,

404 U.S. 997 (1971), the court concluded that Gection 501(c)(3)
must be viewed against the background of the law of charitable
truats. Thus, the panel majority agreed with the Green

decision (330 F. Supp. at 1156-1160) that to be eligible for

tax exempt status under Section 501(c)(3), "an institution

must be ‘charitable’ in the broad common law sense, and
therefore must not violate public policy." The majority

found support for this view in the statutory framework of

the 1954 Code: “Section 170'c§‘the Code, the companion
provision to Section 501(c)(3), places the separately enumerated
purposes in that section under the broad heading of ‘charitable.’'”
Because Bob Jones' racial policies violated clearly defined.
public policy, rooted in the Constitution and the decisions

of this Court condemning racial discrimination, and since

there is a government policy against subsidiziﬁg racial
discrimination in education, public or private, the court of
appealghmajority held that "the Service acted within its
.i:?hto;; author.ty in revoking [petitioner‘'s) tax exempt

status « o« o
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In so doing, the majority rejected Bodb Jones® argument
that application of the Service's nond{scrimination policy
to it violates the Free Exercise Clause of the First Amendment, .
noting that the Service's policy would neither prohibit Bod
Jones from adhéring to its teachings nor force any individual
student to violate his beliefs. With respect to Bob Jones'
_ Establishment Clause claim, the majority concluded that "the
uniform application of the ESe:vice'c? gple'to all religiously
operated schools avoids the necessity for a potentially
‘entangling inquiry into whether a racially restrictive practice
is the result of sincere religious belief" (Pet. App. Al6;
emphasis in original).

Judge Widener dissénted, concluding that "Bob Jones
University is a religious organization" within the meaning
of Bection 501(c)(3) and that the majority, the Service, and

the district court in Green v. Connally, supra, had misconstrued

Section 501(c)(3) by insisting that each of the eight types

of organizations fdentified in the statute as tax-exempt

qﬁalify as "charitable” organizations under the common law

of charitable trusts. According to Judge Widener, Section
50;(:)43) grants tax-exempt status to each class of organization
;nﬁmerafed in the statut:s, and because Bob Jones falls within
;ne of those classes (“reiigious“). the IRS cannot revoke

the exemption granted by Congress. Finally, Judge Widener
stated that the public policy favoring freedom of religion



may not be subordinated to the public policy against racial
ailcrimination in the context of private, non-tax-funded
religous institutions.

g Goldsboro Christian Schools -« No. 8l1-1 N

1, Petitioner Goldsboro Christian Schools, Inc.
(“Goldsboro”), is a North Carolina nonprofit organization
incorporated in 1963 "'to conduct an institution or institutions
. of learning for the general education_of Youth in the essentials
of culture and its arts and sciences.ﬁbiving;:iécial emphasis
t0 the Christian religion and the ethics revealed in the
Holy scriptures * % #,% At least since 1969, Golasboro
maintained a regularly enrolled student body (750 students
in 1973-74) for kindergarten and grades one through twelve
and has satisfied the requirements of North Ceroiiua for
secular education in private schools. BSubmissions to the
State indicate that Goldsboro requires its high school
students to take one Bible-related course during each
semester. In keeping with Goldsboro's overall purpose
and with the desire of its founders to provide a secular
private school education in a religious setting, Goldsboro's
practice {8 to begin each class with a prayer. i

w;, Beased upon its interpretation of the Bible, Goldsboro
has maintained a racially discriminatory admissions policy
since the time of its incorporatica. The policy reflects

a belief that God intended a "separation of the nations
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and races” and that it is necessary to @iscourage "any
kind of social intermingling by ®* * ¢ gtudents that could
eventually lead to intermarriage of the races and a corres-
ponding breakdown of @istinctives esteblished by almighty
God." Pursuant to the Service's 1970 nondiscrimination ruling,
‘the Commissioner determined that Goldsboro 4id not qualify
~ for exemption from federal social security taxes (FICA) under
Section 3121(b)(85(8) of the Code, or for exemption from
federal unemployment taxes (FUTA) under Eection 3306(c)(8)
of the Code and, 4in 1974, assessed FICA and FUTA taxes against
it. After making partial payment, Goldsboro instituted this
action in the United States ﬁiatrict Court for the Eastern
Districg of North Carolina seeking a refund of §3,459.93
in federal withholding, FICA, and FUTA taxes for 1969 through
1972. The government counterclaimed'fbr $160,073.96 in
taxes for that period.

2. On the parties' cross motions for summary judgment,
the district court ruled that the Service had properly denied
Goldsboro tax-exempt status under Section 501(c)(3) and the
tax benefits associated with qualification as a Section
501(c)(3) organization, because its racially discriminatory
;ggissions policy viclated the declared public policy of
the United States. The court of appeals affirmed, with
one judge dissenting. Finding the case "identical™ to the

Bob Jones University case, the court of appeals majority
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upheld the Bervice's action on the authority of its decision
in that case. Judge Field Afissented for the reasons stated
by Judge Widener in hia di.-ehting opinion in Bob Jones
University.

DISCUSSION

The threshold issue presented by these cases is one of
statutory construction: Did Congress intend to deny tax-exempt
status under Bection 501(c)(3) to nonprofit private educational
institutions that, on the basis of .ineerely held religious
beliefs, maintain racially discriminatory sdmissions policies
or other racially discriminatory practices? In order %o
answer this question affirmativily. as have the Internal
Revenue Service, the district court in Green v. Connally,
supra, and the Court of Appeals for the Fourth Circuit, one
mus£ conclude (1) that Congress intended all Fight classes
of organizations listed in Section 501(c)(3) io qualify as
“charitable” and (2) that Congress used the term “"charitable"
ih Section 501(c)(3) 4n its common-law sence == that is, in
the sense that an organization cannot qualify as “charitable"
if its purposes or practices violate public policy.
A. Statutory language

A
‘The search for congressional intent must, of course, begin

with the words of the statute to be construed. See, e.g., North-

west Airlines, Inc. v. Transport Workers Union,  VU.S. '

101 5. Ct. 1571, 1580 (1981); United States v, Oregon, 366

U.S. 643, 48 (1961). Section 501(c)(3) exempts from taxation
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“[cJorporations « «»  organized and operated exclusively for
religious, charitable, scientific, testing for public safety,
literary, or educational purposes, or for the prevention to |
dhildfen or animals o « ¢ " 26 U.E.C., §501(c)(3) (19715
(éﬁphasil added). By separately enumerating eight purposes
or fﬁnctions entitling nonprofit corporations to tax-exempt
treatment, and by joining them with the disjunctive “or,*
- Congress clearly mainfested its intent to accord tax-exempt
status to any organization organized and operated for any
one of the enumerated purposes or functions. See, €.g.,

Reiter v. Sonotone Corp., 442 U.S5. 330, 339 (1979) ("Canons

of construction ordinarily suggest that terms connected By

a d;sjunctive be given separate meanings, unless the context
dictates otherwise.") Equally clear froh the separate
references in Section 501(c)(3) to “é;ucational“ and
*“charitable” organizations is “Congress' intent that

not a1l educational institutions must also be charitable

institutions (as that term was used in the common law)

in order to receive tax-exempt status.” Prince Edward

School Foundation v. United States, v.S. . 101

§. Ct. 1408, 1405 (19B1) (Rehnguist, J., joined by Stewart
andxPowell, 3. J., dissenting from denial of certiorari).

| This cbmmon-.ense interpretation of the plain language
of Bection 501(c)(3) is confirmed by sister provisions in
the Internal Revenue Code subchapter dealing with exempt

organizations. The language employed by Congress in Sections
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503, 504, and 513 of the Code unmistakeably reflect & congres-
sional intent to recognize each of the purposes or functions
enumerated in Section 501(c)(3) as a discrete and independent

*basis for « « « exemption under Bection 501(a).” Gee 26
U.8.C. $§503(b)(3), 504(a)(1) & (3), and 513(a). Prior to
1969, Section 503 provided for the denisl of tax-exempt
status to organizations otherwise qualified under 501(c)(3)
4f they engaged in certain yrdhibiteﬁ gransaetionloé
Section 503(b) provided, in pertinent parts

This Section shall apply to any organization
described in section 501(c)(3) ¢ o
except ==

(1) a religious organization « o o}
(2) an educational organization ¢« ¢ o3

(3) an organization which normally
receives a substantial part of
its support (exclusive of income
received in the exercise or
performance by such organization
of its charitable, educational,
or other purpose or function
constituting the basigs for its
‘exemption under section 501(a))
from the United States or any
State or political subdivision
thereof or from direct or
indirect contributions from
the general public; « «

&, e

57 References to organizations described in Section 501(c)(3)
vere deleted from Section 503 in 1969.
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T?e;langﬁuge underscored above, which also appeared in the
pre-lssé version of Eection 504(:,(1) and (3)4 and sppears
in the current version of Eection 513(5).5 plainly reflects .
Congress® intent (1) that “"charitable” purposes be viewed as
separate and distinct from “educational® purposes and any
other "purpose or function” enumerated in Section 501 and
(2) that each such purpose or function constitute a sufficient

and independent basis for exemption under Section 501(a).

4/ Section §04(a)(1) and (3) provided, for the denial of
~ tax-exempt status to any organization whose retained 1ncome
during the taxable year is

"unreasonable in amount .or duration in order

to carry out the charitadble, educational or other
purpose or function constituting the basis for
exemption under Section 501(a) of an organization
described in Section 501(c)(3): or ¢« « ¢« (3) invested
in such a manner as to jeopardize the carrying out

of the charitable, educational or other purpose or.
function constituting the basis for exemption under
Secti?? ?Ol(a) of an organization described in Section
501 (c 3)."

Substantially identical language was contained in Section 3814
of the 1939 Internal Revenue Code. This Section 504 was
repealed by Congress in 1969. P.L. 91-172, §1012(3j)(15).

5/ Bection 513(a) provides, in pertinent part, that the

Term "unrelated trade or business” in the context of Section 511,
(vhich imposes a tax on unrelated business income of otherwise
tax-exempt organizations means "any trade or business the conduct
of vhich is not substantially related . . . to the exercise

or pérformance by such organization of its charitable,
educational, or other purpose or function constituting the

basis for its exemption under Section 501 (or, « « « to the
exercise or performance of any purpose or function described

in Section 501(c)(3)), ¢« « «" Bubstantially identical language
appeared in Bection 422(b) of the 1939 Internal Revenue Code.
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" Indeed, the regulations promulgated by the Internal
Revenue Service under Section 501(c)(3) are wholly inconsistent
with fhf statutory interpretation it néw advocates. According .
to § 1.501(c)(3)-1(a)(1)(4) of the regulations, an organization
may be exempt “if it is organized and operated exclusively |

for one or more of the following purposes: (a) Religious,

(b) Charitedble, (c) Scientific, (8) Testing for public safety,
(e) Literary, (f) Educational, or (9)‘Pteven£1on of cruelty
to children or animals.” 26A¢.P.R. $ 2.501(c)(3)=-2(¢a)(2)(1)
(emphagii added). The regulations state further that

since each of the purposes specified in subdivision
(1) of this subparagraph is an exempt purpose in
itself, an organization may be exempt if it is
organized and operated exclusively for any one or
‘more of such purposes. « « « For example, {if an
~organization claims exemption on the ground that it
is "educational”, exemption will not de denied if, in
fact, it it "charitable"." 26 C.F.R., 5 10501(C))(3)-1
(a)(1)(3ii) (emphasis added). .

As noted asbove, supra at o the Court of Appeals

found support for its interpretation of Section 501(c)(3) in
Section 170 of the Code, which "places the separately enumerated
purposes in [§ 501(c)(3)) under the broad heading of ‘charitabdle’
and permits deduction of contributions made to organizations
ierving_those purposes.” 639 F. 24 at 151 n.6. The actual
lazgﬁagzﬁof Section 170, however, belies the Court's
construction of either section of the Code. In the first

place the “broad heading"” or caption for Section 170 is
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*Charitable, etc., contributions and gifts® (emphasis

supplied), which suggests that the contributions and gifts

to be discussed in that section would not all be considered

contributions and gifts to "charitable" organizations as

that term is vsed in other sections of the Code. The

definition of "charitable contributions” for purposes of

Section 170 confirms that reading. Subsection (c) of

Sectioﬁ 170 states in relevant part as follows:

(c) Charitable contribution defined.-~For

purposes of this section, the term “charitable
contribution” means a contribution or gift to
or for the use Of~=-

¥

(2) A corporation, trust, or

community chest, fund, or foundation--

(A) created or organized in the
United States or in any possession
thereof, or under the law of the
United States, any State, the District
of Columbia, or any possession of the
United States;

- (B) organized and operated
exclusively for religious, charitable,
scientific, literary, or educational
purposes, or for the prevention of
cruelty to children or animalg; « +
26 U.8.C. §170 (1971) (emphasis added).

_ (C) no part of the net earnings
of which inures to the benefit of any
private shareholder or individual; and

(D) which is not disqualified for
tax exemption under section 501(c)(3)
by reason of attempting to influence
legislation, and which does not
participate in, or intervene in
(including the publishing or distributing
of statements), and political campaign
on behalf of any candidate for public
office. 26 vV.5.C. ’ 170 (1971) (emphasi!
supplied).
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The definition of the tetm"dharitsble contribution” relates
solely to Section 170 and it is Gefined partly in terms of
the purposes for which certain organizations are organized
and created, namely, "religious, eharitdble, scientific, literaf}.
or educational [or specified other] purposes.” These various
individual purposes each qualify sn organization to receive
“charitable contributions.” It would be an error of logic to
) intirptet this Section conversely to mean that each type of
organization which receives a "charitable contribution” must
serve & “"charitable” purpose as well as one of the other
separately specified purposes., “Charitable contridbution”
i{s defined in terms of gifts to organizations vwhich serve
certain purposes, the organizations do not take on a
“charitable” purpose because they receive vhat the d:aftersgl
of Section 170 have chosen to call 'chnriéable contributions.”

It 48 thus clear from both the statute's language |
and the Service's interpretive regulations, that an organization
is entitled to tax-exempt status 4f it is organized and

operated exclusively for any one of the purposes of functions

enumerated in Section 501(c)(3). Even if it could reasonably

©/+. Moreover, if all organizations which receive "charitable
contributions were regquired to conform to common-law notions
of charity, the requirement of § 170(c)(2)(C) that no part

of the earnings of an organization which receives “charitable
contributions” may "inure [] to the benefit of any private
shareholder or individual,” would be superfluous. §See p. P
infra.
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be ecncludcd. however, that Congress intended sll tax-exempt
organizations to qualify as “"charitable” under Section 501(c)(3).
it 48 doubtful that Congress used the term "charitable” in
its common-law sense. As lord McNaughten observed in

Commissioners of Income Tax v. Pemsel, {18913 A.C. 531, 583,

the word "charitable® at common law encompassed “"trusts for
the relief of poverty: tructc fct the advancement of
educationy trusts for the advancement of tcligicn: and

trusts for other purposes bcncficial to the ccmaunity. not
falling under any of the preceding heads.” Had Congress
intended the word “charitable” to have its common-law mcacing.
separate references in Section'SOI(c)(a) to "educational” and
*religious” organizations would have been unnecessary, for the
jatter two terms would have been included in the first. Such
an interpretation of the word charitable“ in Section 501(c)(3)
would thus do violence to the familiar rule that ctatutcs be
construed to give effect to each word and that no one part of
a statutc be interpreted so as to rcndcc another part of the

statute redundant. Jarecki v. G.D. Searle & Company, 367

v.s; 303, 307-08 (1961); United States v. Menasche, 348 U.S.

$28, 538-39 (1955).
e The Servic:. recognized this fact early on in Section

501(c)(3) ‘s history and, acccrdingly} interpreted “charitadble”
in its "popular and ordinary sense” rather than its common-

law sense. 1In 1923, the Service stated in Y.T. 1800, 31=-2
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scientific, literary, or educational « ¢ ¢ o" .
(Emphasis added). 8/

Congress expressed its intent clearly in the words of
Seetion'sol(c)(a). exempting from income taxatio; *educational® )
organizations that are not also 'charitdble“.;- oure1§ as it
exempted “"charitable” organizations that are not also
"educational.” Accordingly, the contrary interpretation of
Eection 501(c)(3) adopted by the Service and. the_Fourth Circuit
is incorrect, for “[t)he courts and the Commissioner do mot
have the power to repeal or amend the enactment; of the
legislature even though they may diiagree with the results
rather, {t is their function to give the natural and plaid
meaning effect to statutes as passed by Congress.” National

Life and Accident Ins. Co. v. United States, 524 F. 24 559,

560 (6th Cir. 1975).
B. Llegislative History.

Although the clarity of the language used by Congress in
Section 501(c)(3) makes an examination of the statute's legis-

lative history unnecessary, e.g., Ernst & Ernst v. Hochfelder,

425 U.S. 199, 201 (1976): United States v. Oregon, 366 VU.S.

B/- The.uncertainty that would be generated in the tax law by
granting exemptions to any entity c-ganized “for purposes
beneficial to community,” Commissi_ners of Income Tax v. Pemsel,
supra, is in all likxelihood precisely the reason that Congress
chose to enumerate specifically ce':ain types of organizations
deemed worthy of tax exemption without regard to whether they
qualified as common-law charities. To do otherwise would have
exposed organizations otherwise qualifying for tax-exempt
status under Section 501(c)(3) to whims of public fashion.

For example, in 1844 Justice Story suggested that a school
organized to teach Judaism cannot be considered charitable.
Vvidal v. Girard Ex'rs, 43 U.S. (2 How.) 127, 198-201 (1844):
see Neuberger & Crumpler, Tax Exempt Religious Schools Under
Attack:s Conflicting Goals of Religious Freedom and Racial
Integration, 48 Fordham L. Rev. 229 (1979).
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643, 648 (1961), a review of that legislative history reveals
no support for the construction adopted by the Commissioner
and Qhe Court of Appeals. - '

The exemptions from taxation now contained in Section
501(c)(3) originated as a part of the Tariff Act of 1894, 28
Stat. 556, which provided in pertinent parts “[Nlothing
herein contained shall apply to eorﬁorations. companies, or
associations organized and conducted solely for charitabdble,
religious or eduational purposes.” '

As previously discussed, it is clear from the words of the
statute that c°n§reas intended to distinguish religious and
educational corporations from éha:itdble'forporations.

Th¥re is no indication that Congress incorporated or had
reference to the “common law of charitable trusts® in enacting
this taxing statute.

After ratification of the Sixteenth Amendment,

Congress passed the Tariff Act of 1913, ch. 16, § 11, 38
stat. 114, 166. Section II(G)(A) exempted from the income taxs

[Alny corporation or association organized and

operated exclusively for religious, charitable,

scientific, or educational purposes, no part

of the net income of which inures to the

benefit of any private stockholders or individual.
Thfi*lesislation broadened the 1894 exemptic— to include
*scientific"” corporations and added thé requirement that in
order for a corporation to be exempt from tasation, no part

of its net earnings could inure to the benefit of any private

stockholder or individual. Under the common law, however,

7 This corporate income tax act was later declared unconstitu-
tional by the Supreme Court in Pollock v. Farmers' loan & Trust
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« dncome of a charity could not fnure to the benefit of a
private person. See 4 A. Scott, The Law of Trusts § 376 (24
ed. 1956). Thus, the inclusion of a requirement to that
effect in the statute was unnecescaryltf Congress had intended
to condition tax exemption on an organizations ability to
gualify as common-law charity.

The conclusion that Congress d{d not intend to
incorporate the common law of charitable trusts into the
exemption is further ;nbported by the Service's contemporaneous
construction of thg early revenue acts. In a ruling 1gfued
in 1921, the Service stated that chariteble trusts wers not
exempt from taxation under the predecessor provisions of
Section 501(c)(3) contained in the Revenue Acts of 1913, 1916
and 1918, A.R.M. 104, 4 C.B. 262 (1921). This position was
also contained in the regulations promulgated under the
Revenue Act of 1918. Treas. Reg. 45, Art. 517 (Revenue Act
of 1918). | |

 In subseguent revenue acts, Congress continued to
broaden the list of exempt purposes. The Revenue Act of
1918, ch. 254, § 231(6), 40 Stat. 1057, expanded the list of
exempt Gorporations to include those organized “for the
pre;:;tion'of cruelty to children or animals."” The B venue ~
Act of 1921, ch. 98, § 231(6), 42 Stat. 227, further expanded

‘the statute to exempt "any community chest, fund or foundation"
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and.added "literary” organizations to the 1list of exempt
purposes. These additions wﬁuld‘have bﬁen unnecessary
had Congress intended to use the word "charitable” in its
broad common-law sense. Moreover, as previously discussed,
supra at __ , in 1923 the Service interpreted the word
"charitable® in Section 231(€) of the Revenue Acts of 1918
and 1921 in its "popular and oréinary sense” as meaning
“relief of the poor,® rather then in its broader common-law
sense.

The exemption from taxation contained in the Revenue
Act of 192] remained unchanged in the Revenue Acts of 1924,
1926, 1928 and 1932.11 and regulations 1ssueﬁ by the Bervice
~ under those acts continued to define the term “"charitable” to
mean "relief of the poor." Treas. Reg. 65, Art. 517 (Revenue
Act of 1924). “"Corporations organized and operated exclusively

for charitable purposes comprise, in general, organizations
8

for the relief of the poor.” ~

%/ Revenue Act of 1924, ch. 176, § 231(6), 43 Stat. 253;
Revenue Act of 1926, ch. 20, § 231(6), 44 Stat. 9:; Revenue
Act of 1928, ch. 562, § 103(6), 45 Stat. 791; Revenue Act of
1932, th. 154, § 103(6), 47 Stat. 169.

8/ Treas. Reg. 69, Art. 517 (Revenue Act of 1926): Treas.
Reg. 74, Art. 527 (Revenue Act of 1928); Treas. Reg. 77, Art.
527 (Revenue Act of 1932).
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The Revenue Act of 1934, ch. 216, § 101(6), 48 Stat.
680. carried forward unchanged the exemption provision of
prior revenue acts, but added the requirement that no
lubst;ntiai part of the activities of an exempt organization
could involve the “carrying on of propaganda' or "attempting
to influence legislation.” Once again, the addition of this
requirement would have dbeen unnecessary if Congress had
intended for all organizations to Quaiify as common-law
charities in order to be exempt from taxﬁtion. See 4 A.
Scott, The Law of Trusts § 374.6 (24 ed. 1956).
The Revenue Act of 1936, ch. 740, § 101(6), 49 Stat.

1648, and the Revenue Act of 1938, ch. 554, § 101(6), 52 Btat.
447, also carried forward the same exemption, and the
regulations promulgated under these acts continued to define
the term “charitable” as “relief of the poor." §&ee Treas. Reg.
86, Art. 101(6)-1 (Revgnue Act of 1934); Treas. Reg. 94, Art.
101(6)-1 (Revenue Act of 1936)3 Treas. Reg. 101, Art. 101(6)=1
(Revenue Act of 1938).

| In the Internal Revenue Code of 1939, ch. 1, 53 Stat. 1
("1939 c°de“), Congress exempted from taxation the identical
categories ofjprganizations that had been exempt from taxation
under,.the- Revenue Acts of 1934, 1936 and 1938. During the
fifteen years in which the 1939 Code remained in effect, the
IRS issued three sets of regulations, each of which defined

the term "charitable” to mean relief of poverty. 8See Treas.



