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COUNCIL FOR’ AMERICAN
' PRIVATE ¥ EDUCATION
1625 Eye Street. N.W..Washington. D.C. 20006
(202) 659-0016
Robert L. Smith

Executive Director

January 12, 1982

Donald Regan

Secretary .

Department of the Treasury
wWashington, .D.C.

Dear Secretary Regan:

I'm enclosing, for your information, a statement we have just issued on the
decision of the Administration to switch to Congress the regulation of tax-exempt
private schools and colleges which practice racial discrimination.

Although I think this statement speaks for itself, it's very important for the
Administration to know clearly how seriously this decision affects not only private
educatior but the President's own goals.

l. It puts into serious jeopardy, indeed will probably eliminate, the pos-
sibility of passing tuition tax credit legislation by making one of the most
sensitive parts of any such bill, the compliance language, virtually
meaningless. P

2. The decision makes much more difficult and hazardous private-public school
cooperation envisaged in the block grant legislation. The President ‘
has laudably championed private initiative at the local level. 1In education,
crucial collaborative efforts between public and private school educators
are needed to improve educational quality in every city and town in the
country. This effort will now suffer irremediable damage because public
education officials, mostly hostile to private schools anyway, now have a
strong public rationale for not working with them,

3. The decision strengthens the insidious myth that private education is
- essentially racist. How can private education, which prides itself
< On its leadership on quality, in responsible innovative change, in moral
and ethical education, in meeting societal needs, particularly inmajor
cities, play its full, essential role in the betterment of American Educa-
tion and the improvement of our moral climate when the ‘dministration
casts it as the enemy of our national laws and our public good?
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COUNCIL FOR; AMERICAN
PRIVATE " EDUCATION

1625 Eye Street. N.\W..\Washington. D.C. 20006

(202) 659-0016

Robert L. Smith
Executive Director

We urge the Administration to put its full weight behind Congressional
efforts to create the necessary legislation to meet the need created by its
decision. We promise our full help in any way possible.

Very sincerely,

Executive Director

cc. James A. Baker
Martin Andersoun
Ann Fairbanks
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COUNCIL FOR § AMERICAN |
PRIVATE REDUCATION .

1625 Eye Street, N.W..Washington, D.C. 20006

(202) 658-0016

Robert L. Smith
Executive Director

January 11, 1982

CAPE DENOUNCES ADMINISTRATION REVERSAL OF TAX~EXEMPTION FOR PRIVATE SCHOOLS

, The Council for Americar Private Education, representing organizations which

~ enroll nearly 85% of private school students, deeply regrets the Administration's
decision to abandon the government's policy of denying tax-exempt status to.private
schools and other private institutions which practice racial discrimination. We
find this a highly regressive step with serious implications for the future
of private schools and of American education.

The member organizations of CAPE, the major denominational and secular school
organizations in the country, have long opposed racial discrimination in private
education. It is significant that the Packwood-Moynihan Tuition Tax Credit Bill,
of deep current concern to private education, contains specific language prchibiting
racial discrimination in schools. We are firmly of the mind that no school should be
able to flout the law of the land and most particularly where human rights aad
dignity are at stake.

We will now work with members of Congress {n every possible way to legislatively
redress this action and will take part, as appropriate, in relevant court actions >
toward the same end.

Mombers: The American Lutheran Church ¢ American Montessori Society @ The Associstion of Evangelical Lutheran Churches o Associstion of Military Colleges and
Schools ol the U.S. & Christian Schools Internstional ® Frisnds Council on Education ¢ Lutheran Church =~ Missouri Synod  National Associstion of Episcopal Sctools @
“--~fatina af Indanendent Schools o Nmond Auocuﬂon of Privets Schools for Exceptional Children ¢ Nstiona! Catholic Educational Associstion ¢ Nstiona)

==~ <t Pduratinn. K-12 ¢ Solomon Schechter Doy School Associstion @ U.S. Catholic Conferencs. Auocmed
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Has the Administration changed its position on tax
exemptions for private schools which discrimate on
the basis of race?

No. The Treasury Department's announcement on Friday
was based upon a conclusion that the Internal Revenue
Code did not authorize the IRS to decide whether certain
social goals were matters of fundamental national
policy, and then to revoke the tax exemptions of
organizations which do not pursue these goals.,

Treasury said at the time of its announcement that these
decisions of policy were matters for Congress and not
for administrative agencies. :

The President's statement reflects the Administration's

view that racial discrimination for tax exempt organizations
is intolerable, and a determination to have the Congress
deal with the issue so that it is decided in the appropriate,
constitutionally-sanctioned way.
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Under your proposal, will Bob Jones University be
entitled to a tax exemption?

The Administration's proposal is being drafted now
at the Treasury Department, but it will provide for

the revocation of the tax exemptions of organizations
which practice racial discrimination. Bob Jones
University and the Goldsboro Schools have never denied
that they practice racial discrimination because of
their reading of scripture.



1/12/82

What about the contention of Bob Jones University
that its discrimination is based on bona fide
religious beliefs?

The Administration's proposal will not interfere
with religious beliefs. It will be directed at
discriminatory practices. Bob Jones University

is entitled to continue their interpretation of
scripture, but they may not follow practices which .
deny the fundamental rights of all citizens to be
free of racial discrimination.
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When will the Administration's legislation be submitted

‘to Congress?

The legislation is being drafted now at the Treasury

Department. It should be ready for submission to Congress
this week.
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Will the Administration's proposal deal with the
discrimination based on sex, religion, or other
matters? :

No. The Administration's proposal will provide for
the revocation or denial of tax exemptions for
organizations which discriminate on the basis of
race. On this, we believe, all Americans agree.

Whether a school may admit only women, or a church
only admit those who follow its particular religious
beliefs, is a much more difficult question and we

do not want this proposal -- on which all can agree =-
to become confused with these other questions.
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If the Administration is so much opposed to racial
discrimination, why did it reverse its position on
the Bob Jones case?

The issue is one of legal principle; it has nothing
to 4o with race. The Internal Revenue Service had
contended that it had the authority to revoke tax
exemptions of organizations which do not pursue
fundamental national policies -- and it was the IRS
which would determine what these policies are.

In the Bob Jones case, the exempt organization practiced
racial discrimination. Although no one doubts that this
is against national policy, the legal principle which the
IRS sought to establish before the Supreme Court was
that it could revoke tax exemptions for other reasons

as well.

At some time in the future, therefore, the IRS might
announce that it was revoking the tax exemption of

schools which will not admit men, or hospitals which
perform (or refuse to perform) abortions, or environmental
groups which interfere with national energy policy.

No administrative agency should have this power; these
judgments are fundamentally judgments for Congress. For
this reason, to prevent the possible establishment ww N
the Supreme Court of a precedent which would give excessive
authority to the IRS, the Treasury Department determined
to moot the case and turn the matter over to Congress ==
where it belongs -- for resolution.
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The Hon. Donald T. Regan
Secretary of the Treasury
Washington, D.C. 20220

Dear Secretary Regan:

I am appalled by the action of the Treasury Department
in granting tax exemption to private schools which practice
explicit racial discrimination.

The reasons given for the action in your Department's
announcement of January 8, 1982, are wholly without legal
justification or merit.

As an administrative matter, the Treasury Department and
the Internal Revenue Service may wish that they had not become
involved in judgments as to the racial discrimination in
various private schools. However, that is not the issue. The
United States District Court for the District of Columbia has
already determined that the Service must make such a judgment
in order to properly discharge its duty. An attempt by the
Department to overturn the case of Green vs. Connally by
administrative fiat is completely disruptive to ordinary
government procedures.

If the Treasury Department wishes to overturn the existing
case law, which the Department of Justice asked the Supreme
Court to affirm just four months ago, you should now ask the
Supreme Court to rule on the cases now pending. By mooting the
pending cases, you have make it impossible to get a prompt
decision from the Supreme Court. The Treasury Department
should not deprive the Supreme Court of jurisdiction and then

unilaterally change the law to fit the administration's political

goals.



The Hon. Donald T. Regan
January 12, 1982
Page Two

It has been the fundamental policy of the United States
since the time of George Washington that our government should
not sanction bigotry. Washington's famous letter to the Newport
Congregation so states. Every administration since Brown vs.
Board of Education has reiterated this policy. 1It‘:is tragic at
this late date for our government to endorse, and provide v
" financial support to schools practicing overt racial discrimina-
tion.

Sincerely,

Sl ek

Sheldon S. Cohen, P.C.
SSC:ch

cc: Hon. William French Smith
Hon. Roscoe L. Egger, Jr.
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MEMORANDUM - BACKGROUND ON TREASURY DECISION IN
BOB JONES UNIVERSITY AND GOLDSBORO CHRISTIAN SCHOOLS CASE

I. Treasury Decision: On January 8, 1982, Treasury

announced that the IRS will no longer deny tax-exempt status

to religious, charitablé, educational or scientific organ-

" izations on the grounds that they do not conform with certain
fundamental public policies. In doing so, Treasury reversed
previous IRS policy of denying tax exemptions to private
educational institutions which maintain a racially dis~
criminatory admissions policy, agreed to restore the tax
exemption of Bob Jones University and to grant tax exemption

to the Goldsboro Schools. The Treasury decision reflected a
judgment that the Internal Revenue Code did not authorize the
Service to determine what are fundamental national policies,
and that to the extent such policies are to be enforced through
the Internal Revenue cOdé they should be articulated by Congress
in legislation.

II. Analysis of the Treasury Decision

l. In making its decision, the Treasury made clear
that it deplores racial discriﬁination.

2. The Treasury decision was based on the legal
principle that an administrative agency, such as the IRS,
should not be interpreting public policy in the absence
of specific guidance from Congress. In deciding to deny
ta#-exempt status to an educational institution on the
grounds of a racially discriminatory admissions policy,

the IRS had taken the position that discrimination based
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on race was against national public policy and for this
reason could form the basis for a denial oryrevocation of
tax exemptions for schools and other organizations, without‘
an expression of Congressional intent that the Internal
Revenue Code be applied in this way.

| 3. Treasury determined that if the IRS were permitted
to set racial discrimination as the basis for denying tak-
exempt status without Congressional action, a legal principle
would be established that would have no inherent boundries.
i.e., if the IRS were permitted the discretion to determine
that racial discrimination was against national policy with-
out specific direction from Congress, what would stop it from
arguing at some later point that sex discrimination or age
discrimination were also violations of national policy? How
would thé IRS decide the question of whether it was a
violation of national policy for a church hospital to refuse
to perform an abortion or for a charitable hospital to agree
to perform an abortion?

4. The basic purpose of our tax laws is to raise revenue
and the Internal Revenue Service should, as a general matter,
not be diverted from its primary mission and expertise. This
Administration has serious reservations as to whether the
Internal Revenue Service should employ the tax power of the
. government to eﬂforce social policies. Thus, if Congress does
wish to act in this‘area, it may be more appropriate to do so

through direct legislation not involving the tax laws.
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III. The Bob Jones and Goldsboro Schools Cases

1. Up until 1970 the IRS granted or denied'tak-
exempt status to private schools without regard to
their admission policies. After 1970, the IRS took the
pgsition that private schools which have a policy of
discriminating against apélicants on the basis of race
were in violation of national public policy and, there-
fore, could not be considered “chaiitable" in the common
law sense even though théy were bona fide educational
institutions.

2, PFollowing this policy, the IRS revéked the tax
exemption of Bob Jones University and refused to grant
a tax exemption to the Goldsboro Schools. These schools,
although unquestionably non-profit educational institutions,
had adopted affirmative programs of racial discrimination.
| 3. Bob Jones appealed the IRS decision to the District
Court and won on December 26, 1978. This case was then
appealed to the Fourth Circuit Court of Appea1§ which
reversed and held that BJU was not entitled to tax exemption
‘and entered judgment for the Government on December 30,
1980. Goldsboro Schools appealed the IRS decision and
lost before the District Court for the Eastern District
of North Carolina on May 7, 1980. This decision was
affirmed by the Court of Appeals for the Fourth Circuit

on February 24, 1981.



e

4. Both schools filed petitions for writs of
certiorari with the Supreme Court on July 2, 198l1.
The Solicitor General's office joined in the petition
for certiorari in September, 1981, and the Supreme -
Court granted the petition on October 13, 1981. The
Government's brief was due in the Supreme Court on

December 31, 1981, and postponed until January 11, 1982,
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'REASURY N

partment of the Treasury ¢ Washington, D.C. ¢ Telephone 56G-2041

FOR IMMEDIATE RELEASE ' Contact: Marlin Fitzwater
Friday, January 8, 1982 (202) 566-5252

TREASURY ESTABLISHES NEW TAX-EXEMPT POLICY

The Treasury Department announced today that without further
guidance from Congress, the Internal Revenue Service will no
longer revoke or deny tax-exempt status for religious,
charitable, educational or scientific organizations on the
grounds that they don't conform with certain fundamental public
policies,

"In the past,” said Deputy Treasury Secretary R. T. McNamar,
"the IRS has revoked the tax exemptions of organizations whi~h,
did not adhere to certain fundamental national policies, sucn as
those forbidding discrimination on the basis of race, even though
this requ1rement is not explicitly stated in the Internal Revenue
Code except in the case of social clubs.”

"Whether or not the Treasury Department or this
Administration agrees with the position of the IRS in particular
cases is not the issue," McNamar stated. "The gquestion is
whether the IRS is required under the Code as enacted by Congress
to decide -~ as a condition to granting or continuing tax-exempt
status -- whether private organizations conform with fundamental
national policies. The Treasury Department has concluded that
this kind of Judgment -~ which may mean life or death for certain
organizations -- is fundamentally a questlon for Congress; and if
the authority to make this judgment is given by Congress to an

administrative agency it should be done in explicit terms and
subject to specific guidelines."”

As a consegquence of this decision, the IRS will restore the
tax exemption of certain organizations which had previously been
revoked. In particular, the appeal of Bob Jones University,
and the Goldsboro Schools, which are currently before the Suj;reme
Court will be rendered moot.
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"In taking this action,”™ McNamar stated, "we are attempting
to protect the independence of all private tax-exempt
organizations -- many of which may follow practices and adhere to
principles with which we disagree. But before the government
gets into the business of deciding which organizations are worthy
of Xax exemption and which are not, we want Congress to fully
consider the implications of such a course.”

The Treasury Department decision reflects the advice of the
Department of Justice that the authority which the IRS previously
had been asserting as its basis for revoking the tax exemptions
in question is not supported by the language of the Internal
Revenue Code or its legislative history. The Internal Revenue
Code provides tax exemptions for "Corporations (or other
organizations) organized and operated exclusively for religious,
charitable, scientific ... or educational ... purposes ...." IRC
Section 501(c)(3), 26 U.S.C. Section 501(c)(3). The Justice
Department has advised that both the language of Section
501(c)(3) and the statute's legislative history provide no
support for the statutory interpretation adopted by the
Commissioner in 1970. Thus the IRS is without legislative
authority to deny tax-exempt status to otherwise eligible
organizations on the grounds that their policies or practices do
not conform to notions of national public policy.

This new policy is reflected in a motion filed with the

. Supreme Court today by the Justice Department to vacate a case in
which the Internal Revenue Service revoked the tax-exempt status
of Bob Jones University and Goldsboro Christian Schools. 1IRS
revoked the Bob Jones University tax exemption in 1970 on the
grounds that the school's racial policies violated Federal
policies on racial discrimination. This decision was nullified
by the U.S. District Court in South Carolina on June 30, 1971,
However, the lower court's decision was reversed by the 4th
Circuit Court of Appeals on December 30, 1980.

Similarly in 1974 the IRS determined that Goldsboro
Christian Schools Inc. did not gqualify for an exemption on the
grounds that it maintained a racially discriminatory admissions
policy. ©On May 7, 1980 the District Court for the Eastern
district of North Carolina upheld the IRS decision. On
February 24, 1981 the Court of Appeals for the 4th Circuit

affirmed this judgement period.

Both schools appealed the Circuit Court decision to the
Supreme Court which accepted their pet1t10ns for certiorari on
October 13, 1981.



THE DEPUTY SECRETARY OF THE TREASURY
WASHINGTON, D.C. 20220

January 8, 1982

MEMORANDUM FOR COMMISSIONER EGGER

Subject: Tax-Exemption for Bob Jones University
and Goldsboro Christian Schools, Inc.

This memorandum is to confirm the Department's direc-
_tion to you to begin the process of granting Bob Jones
University and Goldsboro Christian Schools, Inc. tax-exempt
status under sectlon 501 (c) (3) of the Internal Revenue
Code.

After much consideration and having the benefit of
discussions with you and the Department of Justice, I
have decided as a policy and legal matter that the Internal
Revenue Service is without legislative authority to deny
tax~-exempt status to otherwise eligible organizations on
the grounds that their policies or practices do not conform
to notions of national public policy.

Therefore, I am directing you to take the necessary
steps to reverse the previous decisions of the Internal
Revenue Service in denying tax-exempt status to Bob Jones
University and Goldsboro Christian Schools, Inc. It is
my understanding that in order to accomplish this, you will
also have to revoke the applicable revenue rulings under
which you denied these institutions tax-exempt status and
refund to them Federal social security and unemployment taxes.
These steps should be taken as soon as legally possible.

K 7 2 oo,

T. McNamar



January 8, 1982

Bob Jones University Case
Chronology of Events

1. Until 1970, the Internal Revenue Service recognized
Bob Jones University ("BJU") as a tax-exempt organization
described in section 501 (c) (3) of the Internal Revenue Code.

2, On November 30, 1970, the Internal Ravenue Service
notified BJU and other private schools that it would no longer
recognize organizations as legally entitled to tax-exemption
which maintained a racially discriminatory admissions policv.

3. BJU responded that it did not admit black students und
that it did not intend to alter that policy in September of
1971.

4. BJU filed suit to enjoin revocation on September 9,
1971. In 1974, the Supreme Court ruled that such a suit was
barred by the Anti-Injunction Act and the Declaratory Judyment
Act.

5. The Internal Revenue Service began a formal audit/
examination to determine payroll tax liability and to consider
revocation of BJU's tax exemption during July, 1974.

6. In January, 1976, the Internal Revenue Service issued
a final notice of revocation té BJU in January, 1376, effective
from December 1, 1970.

7. On May 4, 1976 , BJU filed suit in federal district
court in South Carolina seeking a refund of $21 in federal
unemployment tax as a means of seeking reiﬁstaﬁement of it
exemption. The United States counterclaimed for approximately
$490,000 in federal unemployment taxes for the years 1971 through

1975.



8. The District Court held BJU qualified for tax
exemption on pecember 26, 1978 and entered judgment for
BJU in the refund suit. 1In a separéte suit decided the
same date, the District Court ordered the Secretary of
the Treasury and Commissioner of Internal Revenue Service
to restore BJU tax exempt status.

9. The Court of Appeals fér the Fourth Circuit
reversed both judgments in 2-1 decision and held that BJU
was not entitled to tax exemption and entered judgment for
the Government on December 30, 1980.

10. BJU filed a petition for a writ of certiorari
to the Supreme Court on July 1, 1981. The petition for a
writ was granted October 13, 1981.

11. The parties briefs were set for filing on December

31, 1l981.



Goldsboro Christian Schools, Inc.

Chronology of Events

1. Goldsboro Christian Schools, Inc. ("Goldsboro")
is a nonprofit organization incorporated in 1963; however,
Goldsboro has never been granted tax-exempt status.

2. On July 10, 1970, the Internal Revenue Service
announced that it would no longer recognize the tax-exempt
status of private schools maintaining racially discriminatory
admissions policies.

3. After audit in 1974, the Commissioner of Internal
Revenue determined that Goldsboro did not qualify for
exemption from federal unemplqyment and social security
taxes and accordingly assessed those taxes against Goldsborec.

4. Goldsboro qommenced a suit for refund of its
partial payment of such taxes and the Government counter-
claimed for the balance of the taxes assessed.

5. On May 7, 1980, the District Court for the Eastern
District of North Carolina rendered judgment for the
Government that Goldsboro's exemption was properly denied.

6. On February 24, 1981, the Court of Appeals for
the Fourth Circuit in a 2-1 decision affirmed the judgment
for the Government.

7. Goldsboro filed its petition for certiorari with
the Supreme Court on July 2, 1981, The petition was grantec
October 13, 1981l.

8. The parties briefs were set for filing on December

31, 1981.



PETER J. WALLISON ' January 8, 1982

This aftefnoon, the Justice Department £iled with the Supreme
Court, on behalf of the United States, a memorandum noting that ﬁhe
ﬁ%s would restore the tax exemption of Bob Jones University and
grant a tax exemption to the Goldboro Schools.

This decision, which was made as a matter of legal policy at
the Treasury Department, reflects a conclusion that the theory which
the IRS has been advancing in the Bob Jones litigation since 1970
is overly broad, and threatens =-- if endorsed by the Supreme Court--
to establish a principle which grants too much discretionary
authority to the IRS without adequate guidance from Congress.

The Service's theory is that all tax exempt organizations =--
to obtain or retain their tax exemptions -- must be "charitable" in the
common law sense even if they are bona fide religious, educational
or other organizations.

To be "charitable" in the common law sense, the Service has
contended, means that an organization must pursue practices which
are not at variance with the fundamental public policies of society.

These fundamental public policies, of course, are not anywhere
written down. What they are and whether an organization is acting in
a manner consistent with them, is a matter left in this theory to
the discretion of the IRS.

. In the judgment of the Treasury Department, this is too much
discretionary authority to be exercised by an executive agency withcut
guidance from Congress or at least an expression from_Congress that

it wants tae revenue laws to be applied in this way. The fact that
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the internal revenue laws are involved is particularly troublesome
because the implementation of this approach could divert the IRS'

%rom the task of raising reﬁenue to the task of enforcing certain
other national policies.

The decision to reverse this particular IRS position was an
especially difficult one, since the racial discrimination practiced
by‘Bob Jones University and the Goldsboro Schools is deplored by
this Administration.

But ultimately the judgment was that the egregious facts of
this case could not be allowed to form the basis for the establishment
of a legal principle which has no inherént limitations.

In the Bob Jones case , the IRS argued that racial discrimination
is against national policy; this in itself is unexceptionable. But
at some later time could the Service argue that sex discrimination
or age discrimination is also a violation of national policy? What
about the propagation and advocacy or unpopular views? Could
advocative truly odious views be against national policy and hence
grounds for revoking a tax exemption? Would it be a violation of national
policy for a church hospital to refuse to perform an abortion or for
any charitable hospital to pgrfbrm abortions.? Congress can certainly
impose these policies as it wants, but we do not believe it has yet
done so. .

- Considerations such as these are at the heart of the Treasury's
decision. Although some will focus on the facts of the Bob Jones case
itself -- and claim that Treasury has endorsed racial discrimination --
we see the issue as one of the authority of any executive agency to

make determinations as to what is fundamental national policy without

the guidance of Congress.



DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

January 7, 1982

MEMORANDUM FOR: Dave Gergen .
‘ Director of Communications
White House

Tom DeCair '
Director, Public Affairs
Justice Department

From: Ann Dore McLaughli b}”'
v Assistant Secretaw
(Public Affairs)

Subjéct: Bob Jones Decision

Attached is a press release which lays out our
rationale for the Bob Jones decision. Although it is
still an open question whether the release should come
from Treasury or Justice, following is the suggested
strategy for the release:

l. Release of the following documents: Press
Release including statement by the Deputy Secretary,
chronology of the legal history of the case, and a copy
of Justice's motion to the Court. . e B!

Ff oo( : —— )

2. File the motion at 4:00 p.m. with simultaneous
release of press documents. .

3. Hold a background briefing at 4:00 p.m. for legal
reporters on key national publications including the
New York Times, Washington Post, Wall Street Journal,
Atlanta Journal-Constitution and Los Angeles Times.
Participants to include: Deputy Secretary McNamar,
Treasury General Counsel, and a Justice Department

official, probably Brad-Reyneldse_”

Strategy

This is a relatively low-key strategy with maxfmum
control of the story's content. However, because of the
complexities of the case the background session with key
reporters is probably a necessary ingredient.

Attachment
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TREASURY ESTABLISHES NEW TAX~-EXEMPT POLICY

The Treasury Department announced today that without further
guidance from Congress, the Internal Revenue Service will no
longer revoke or deny tax-exempt status for religious,
charitable, educational or scientific organizations on the

grounds that they do not promote certain fundamental public
policies.

"In the past," said Deputy Treasury Secretary R. T. McNamar,
"The IRS has revoked the tax exemptions of organizations which,
in its judgment, did not adhere to certain fundamental national -
polzc1es, even though this requirement is not part of the IR

code." | RUHWML

"Whether or not the Treasury Department or this
Administration agrees with the position of the IRS in particular
cases is not the issue," McNamar stated. "The question is
whether the IRS was given authority by Congress to decide -- as a
condition of granting or continuing tax-exempt status -- whether
private organizations are promoting fundamental national
policies. The Treasury Department has concluded that this kind
of judgment -- which may mean life or death for certain
organizations -~ is fundamentally a question for Congress; and if
the authority to make this judgment is given by Congress to an
administrative agency it should be done in explicit terms and
subject to specific guidelines."

As a consequence of this decision, the IRS will restore the
tax exemption of certain organizations which had previously been
revoked. 1In particular, the appeal of Bob Jones University,

‘and the Goldsboro Schools, which are currently before the Supreme
Court will be rendered moot.

"In taking this action," McNamar stated, "We are attempting
to protect the independence of all private tax-exempt
organizations ~- many of which may follow practices and adhere to
principles with which we disagree. But before the government
gets into the business of deciding which organizations are worthy
of tax exemption and which are not, we want Congress to fully
consider the implications of such a course."
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This new policy is reflected in a motions filed with the
Supreme Court today by the Justice Department to vacate a case in.
which the Internal Revenue Service revoked the tax-exempt status
of Bob Jones University. IRS revoked the tax exemption in 1970
on the grounds that the school's racial policies violated Federal
policies on racial discrimination. This decision was nullified
by the U.S. District Court in South Carolina on June 30, 1971.
However, the lower court's decision was reversed by the 4th
Circuit Court of Appeals on December 30, 1980. Bob Jones
University appealed the Circuit Court decision to the Supreme
Court.

The government's motion to the court today said:

(INSERT WHEN AVAILABLE)
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Bob Jones University Case
Chronology of Events

1. Until 1970, the Internal Revenue Service recognized
Bob Jones University ("BJU") as a tax-exempt organization
described in section 501(c) (3) of the Internal Revenue Code.

2., On November 30, 1970, the Internal Revenue Service
notified BJU and other private schools that it would no longer
recognize organizations as legally entitled to tax-exemption
which maintained a racially discriminatory admissions policy.

3. BJU responded that it did not admit black students and
that it did not intend to alter that policy in September of
1971.

4, BJU filed suit to enjoin revocation on September 9,
1971.4 In 1974, the Supreme Court ruled that such a suit was
barred by the Anti-Injunction Act and the Declaratory Judgment
Act.

5. The Internal Revenue Service began a formal audit/
examination to determine payroll tax liability and to consider
_revocation of BJU's>tax exemption during July, 19745

6. . In January, 1976, the Internal Revenue Service issued
a final notice of revocation to BJU in January, 1976, effective
from December 1, 1970.

7. On May 4, 1976 , BJU filed suit in federal district
court in South Carolina seeking a refund of $21 in federal
unemployment tax as a means of seeking reinstatement of it
exemption. The United States counterclaimed for approximately
$490,000 in federal unemployment taxes for the years 1971 through

1975.



8. The District Court held BJU gualified for tax
exemption on December 26, 1978 and entered judgment for
BJU in the refund suit. In a separate suit decided the
same date, the District Court ordered the Secretary of
the Treasury and Commissioner of Interhal Revenue Service
to restore BJU tax exempt status.

9. The Court of Appeals for the Fourth Circuit
reversed both judgments in 2-1 decision and held that BJU
was not entitled to tax exemption and entered judgment for
the Government on December 30, 1980.

10. BJU filed a petition for a writ of certiorari
to the Supreme Court on July 1, 1981. The petition for a
writ was granted October 13, 1981.

11. The parties briefs were set for filing on December

31, 1981.
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Two Churches
Enter Dispute
on Tax Status

By DAVID E. ANDERSON,
United Press International

Two mainline Protestant denom-
fnations have come to the defense of
‘fundamentalist Bob Jones Universi-
ty in 2 touchy Supreme Court case
involving both religion and race.

But another major mainline
group, the National Council of
Churches, found itself hopelessly
divided on the case and will not en-
ter the dispute.

In October, shortly after it began
its new term, the Supreme Court
announced that it will agree 16 de-

- cide if church-related schools that
ﬁ;actice racial discrimination on re-

- ligious grounds are entitled to retain

‘their tax-exempt status.

But 10 the dismay of many pro-
ponenis of strict church-state sepa-
ration, the court has linked two dif-
ferent cases, one of which church
jeaders fear could undercut their
separationist arguments.

Taxes an Insue

At issue in the case {s.an Internal
Revenue Service rule that denies
tax-exempt status (o private insti-
tutions that practice racial discrim-
fnation in their admission policies.

Bob Jones University, Greenville,
$.C.. which has been battling the
IRS on the issue gince 1970, has had
a changing policy on blacks, exclud-
ing all blacks unti) 1971, then aliow-
ing married black couples to atiend

.the school and, since 1975, allowing
single blacks to enrol provided
. they promised lo date only blacks.

Both the 1.6-million-member
American Baptist Churches and the
24-million-member United Pres-
byterian Church have entered the
case on the university's side.

In & brief written by John W,

Baker of the Baptist Joint Commit-

DEC 26 1981

tee on Public Affairs and American
Baptist National Ministries counsel
Earl W. Trent Jr., the two denomin-
stions argued that the real fssue in
the case did not involve racism, but
whether the IRS has constitutional
authority to deny “fundamental
rights which take precedence over
gublic policy evolved from non-

irst Amendment rights.”

Question of Rights
Also at issue in the case is the

question of whether tax exemption
constitutes state aid to or sponsor-
ship of religion.

The Baptist-Presbyterian brief

argues that the IRS may not require

religious groups “to forego consti-

tutional rights in order to secure the

gtuwry privilege of tax exemp-
ne

Dean M. Kelley, head of the Na-

_tional Council of Churches religious

liberties office, said the case was
“immensely important” and eould
be a “watershed case” in church.

state relations.

But Kelley's desire to enter the
case was strongly opposed by the
Council's racial justice working
group, which wanted to enter the
case on the side of the government.

“There was a standoff,” Kelley
said, “with divided counse] and
therefore no consensus reached and
the National council will not enter
thecase.”

Kelley also said church-state

lawyers “do not like the Goldsboro
case and are distressed the court
has linked the two cases.”
" The Goldsboro case involves a
Christian school established in 1963
by the Second Baptist Church in
Goldsboro, N.C.

"It ts clearly a white-flight

achool,” Kelley said, established af-
ter the Supreme Court and other
federal courts ordered the desegre-
gation of public schools.

mﬁr:ther_ agd ’If‘l:nl also emphasized
at their brief does not apply to th
Goldsboro case. i ¢

“The issues in the cases are dif- °
ferent,” Baker said.

Fa WV
9



ASSOCIATED PRESS
DEC 21 1981

RASHINGTON (AP) -- THE INTERNAL REVENUE SERVICE 15 RRAITIRG WORD .
FROM THE SUPREME COURT ON WHETHER IT OYERSTEPPED THE CONSTITUTION BY
BANNING TAX EXENPTIONS FOR PRIVATE SCHOOLS THAT DISCRIMINRTE RGATNST
BLACK STUDENTS ON RELIGIOUS GROUKDS.
~ THE IRS HRS CITED RACIAL DISCKIMIKATION RS THE BRSIS FOR REVOKING
MORE THRN 400 EXENPTIONS AND DENYING TRX-EXEMPT STATUS TO AN
_ URSPECIFJED NUKBER OF OTHER PKIVATE SCHOOLS OVER THE PRST 41 YERRS.

BUT OF THOSE SEEKING TRX-EXEMPT STRTUS -- RT LERST FIVE OTHER
CASES RRE PENDIRG IN U.S. TRX COURT -~ THE ONLY TRO WHICH
~ SPECIFICALLY HAVE CITED KELIGIOUS BELIEFS RS THE BASIS FOK THEIR

RACIAL POLICIES ARE BOB JONES UNIVERSITY IR GREENVILLEs S.C.s RAND THE
GOLDSEORC CHRISTIAN SCHOOLS IR GOLDSEBORGs M.C.s THE IRS SRYS,
. BY RGREEING IN OCTOBER TO REVIEW THOSE TRO CARSESs THE JUSTICES

SIGKALED THAT THEIK RULIKG, WHICH 1S EXPECTED BY JULYs IS LIKELY TO
BE LINITED TO SCHOOLS PROFESSING THAT THEIR RACIAL SEGREGHTION
POLICIES RRE FOUNDED ON RELIGIOUS BELIEFS.

P)THE UNQUESTIONED FIRST RMEKDMENT KIGHT TO FREE RELIGIOUS BELIEF
AND EXERCISE DOES NOT CRRRY WITH 1T # GURKANTEE OF RANY PERSON'S OR
CORPORATION'S ENTITLEMENT TO TRX-EXENPT STATUSs?! GOVERNMENT LRNYERS
RRGUE.

GOLDSEOKO CHKISTIAR SCHOOLS CONTERDS IN ITS RPPEAL:

""IF THE ... DECISION 15 ROT OVERTUKNEDs THE IRS RILL HAVE
SUCCESSFULLY DERIED TRX-EXENPT STATUS TO THE SCHOOL BECAUSE IT
PROMOTES AKD PRACTICES AN UNOKRTHODOXs UNPOPULRRs MINOKITY BELIEF
RHICH THE IRS -- RKD ROT CONGKESS -- HAS DECIDED VIOLRTES FEDERAL
PUBLIC POLICY,"? '
~ RLTHOUGH THE INMEDIRTE FOCUS 1S OR THE RELIGIOUS 1SSUEs THE IRS

POLICY OK THX EXERPTIONS FOK PRIVATE SCHOOLS IS UNDER IRTENSE
SCRUTINY FROM & VARIETY OF DIRECTIONS.

- CONGRESSs FOR EXAMPLEs HAS LIMITED IRS RUTHORITY TO REVOKE THE
EXEMPTIONS TO CRASES IX WHICH THERE 1S BLATAKT AND OPEN
DISCRININATION, THART KESTRICTION WHS KDOPTED IR RESPONSE TO R 4978
IRS PROPOSAL TO BAR TRX EXENPTIORS FOR SO-CALLED ''WRITE FLIGHT'!
ACADENIES PRACTICIKG SUETLE FORNS OF KRCIAL BIAS. THRT PROPOSAL
KRISED SUCH R PUBLIC OUTCKY THART THE SERVICE REVISED 1TS PLAR EVEN
BEFORE CONGRESS RPPROYED THE FORMAL RESTRICTIONS,

AP-R¥-12-21-81 0947EST
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The Cincinnati Enquirer

Cincinnati, Ohio
December 20, 1981

.l

Leads Churches

To File Briefs

BY BENL. KAUFMAN
Enquirer Reporter

A nasty bit of business surfaced again re-
cently when two major Protestant de-
nominations filed a friend-of-the-court
brief with the U.S, Supreme Court.

It has to do with the claim of Bob
Jones University (BJU) that its policy of
restricting black enroliment is justified
by Scripture.

Five years ago, the Internal Revenue
Service (IRS) jerked the BJU tax exemp-
tion, saying the Greenville, §.C., sthool
had violated federal law and the nation’s
“public policy.” Coming to BJU's aid now
and holding their noses are the American
Baptist Churches and United Presbyte-

rian Church. :

Their joint brief repudiated “any form
of racism for any reason,” but they found
IRS behavior even more noxious. The
{ssue i{s whether the IRS has constitu-
tional authority to deny “fundamental

rights which take precedence over public

Exemption Case feligionbeat

policy evolved from non-First Amend-
ment rights.”

John W. Baker wrote the brief. He is
eneral counsel for the Baptist Joint
ommittee on Public Affairs, based in

Washington, D.C. Ear]l W. Trent Jr., house
counsel for the American Baptist Nation-
&l Ministries, jent 2 hand.

It is the latest attack on recent IRS

regulations which attempt to limit the:

freedom of religious groups to define
theinselves. Others have been beaten
back formally or informally.

‘The Baptist Joint Committee “strong-
ly obfects to any attempt by the govern-
ment to force—by threat of loss of tax
exemption—any religious organization to
alter sincerely held religious beliefs to
conform tp public policy arbitarily de-
fined by & government agency such as
the IRS.” .

The brief charged that BJU's First
Amendment freedom of religion was
sacrificed to IRS's view of public policy
and that the IRS exceeded its legal au-
thority because Congress never said pub-
lic policy determines eligibility for & tax
exemption,

Moreover, the joint brief said the IRS
may not require religious groups “to fore-

- go constitutional rights in order to secure

the statutory privilege of tax exemption.”

——

l



Savannah Evening Press
Savannah, Georgia

December 3, 1981

N RY

BJU-IRS Tax Fight Cited .

GREENVILLE, §.C. — The Bob Jones University
tax battle with the Internal Revenue Service before the
U.S. Supreme Court., is “the most important case
involving churches to be decided in this century,” says
an American Baptist Churches staff lawyer.

Lawyer Earl Trent Jr. said that although the Baptist

_group doesn’t support the religious philosophies of the

university. the organization has joined the case before
the U.S. Supreme Court to fight for BJU's right to prac-
tice its religious beliefs.

It is a thoroughly religious institution.” said Trent.
*If the Internal Revenue Service can do this to Bob
Jones University, they can determine that some of the
positions of our church are contrary to federal public

policy.™
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treading on a.religious tenet to enforce a public
policy (racial equality). Itis a clear clash between
the right of religious exercise, as guaranteed by
the First Amendment to the US Constitution, and
the power of the government to pursue its
objectives. .

*The government {s moving ever more inten-
sively at the federal and state levels to regulate in
First Amendment areas, especially in the ares of
religion,” says William B. Ball, a Harrisburg, Pa.,
lawyer who is one of the leading litigators in reli-
glous liberty fssues. He argued the bellwether

.case Wisconsin v. Yoder, in which the Supreme

acial bias
s. freedom
freligion

jh court suits seek to keep
> from ‘regulating’ religion

Julis Malone Court exempted Amish children from compulsory
Staff correspondent of school attendance beyond the eighth grade so that
The Christian Science Monitor

they could conform to their religious traditions. -
That ruling has led the way for many of the cases
now coming into the courts.

‘The Bob Jones suit is ““critically important be-
‘cause the government thesis is that to enjoy tax
exernption, a religion must conform to whatever
may be said to be public policy,” says Mr. Ball,

“We are very clear that it is not subterfuge,”
he says of the university racial policy. *“This is a
 found dating interracially will be ex- gincere and established religious belief."” :

ed, university rules state. The policy i8.  Like most fundamentalist schools, Bob Jones
d on the belief that “It's in Scripture that takes no federal grants, and losing tax exempt sta-
Lord has established racial barriers,” ex- tus could be a serious blow. University President
ns university spokesman Bob Harrison. i Bob Jones III, grandson of the Baptist minister
he school does not record the numbers of who founded the university, predicts that the
ks or other minorities among its 6,300 stu- gehool would have to pay millions of dollars in
s, who come from all 50 states and 35 for- pack taxes if it loses. Perhaps equally damaging.
 countries. donors could not take tax deductions for their
Vo one has ever been kicked out because of gifts. “

rules, maintains Mr. Harrison. because ~ Linked with the Bob Jones case is a similar dis-
y understand the policy when they pute between Goldsboro Christian Schools Inc. of
ie.” But the rules have run afoul of the US North Carolina and the IRS. “Based on its percep-
al Revenue Service (IRS), which cut off tion of God's will, the school has maintained & ra-
Jongs Universily from tax exempt status. | clally discriminatory admissfons policy since its
"he dispute, which will be argued before| founding." states a document filed in the Supreme
US$ Supreme Court next January, is just! Court. The IRS has ruled that the whites-only rule
of a growing number of lawsults over the’ bars the school from tax exemption.

rcise of religion. Inspired by resurging, The US Fourth Circuit Court of Appeals has
jamentalist religions. as well as by unpop- ' backed the IRS in both cases.

 cult groups, the cases will almost cer-,  Lawyers for the US government maintain that
ly make important new law regarding re-| the IRS acted well within the mandate of Congress
ras freedom. " [in enforcing antidiscrimination rules. Moreover,
“or more than a decade, courts have con-/ they point to widespread resistance from church-
trated on keeping religion out of govern- pelated schools, fncluding 29 private academies in
. The Supreme Court ruled prayers out Mississippi. Of those, 12 are defending their racial
wblic schools and drew careful limits on policies on First Amendment grounds.

lic ald to parochial schools. . . With the current national growth of Christian
he new cases aim at keeping government, gehools, the high court’s ruling in these two cases
of religion. . - will be felt widely. However, for several religious
'n Bob Jones University v. United States. groups, the issues go even further than schools.
school asserts that the government i85 The Mormon Church, the Mennonite Church,

. the Amish, and the Center for Law and Religious

Freedom, among others, have urged the Supreme
Court justices to rule against the IRS. The groups
foresee Uncle Sam stepping into churches and de-
manding that they conform to a laundry list of
federal policies. especially in the area of sex
discrimination.

“Discrimination against women on the basis of

. . Washington
ob Jones University in Greenville. S.C.,
¢s no attempt to hide“its racial discrimi-
on. Although the fundamentalist Chris-
school accepts blacks and other minor-
, it strictly forbids interracial dating.
nyone married to a person of a different
 need not apply to Bob Jones, and a stu-
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sincere religtous belief exists in many churches
the National Association of Evangelicals® constil
ency,” says a brief filed by that asseciation,

According to constitutional law professor A.
Dick Howard of the University of Virginia, the &
preme Court will be moving into *larg
unchartered territory*’ asit takesupcasesonfi
exercise of religion. Leo Pleffer, professorat Lo
Island University. predicts that religious expr.
sion will occupy center stage in constitutional 1.
{n coming years.

Judges in lower courts now are confronting
Arkansas law ordering schools to give equal ti*
to Biblical *creationism'’ when they teach evc
tion. In New York, a federal court of appeals
coasldering whether the Unification Church of -
Rev. Sun Myung Moon can have tax exemption
{ts printing facility.

The Supreme Court this term will be ruling ¢
bumper crop of religious cases. They include:

@ A dispute over a University of Missouris
forbidding all religious groups from holding v

ship services on campus. The school. citing
need to keep church and state separate. allow:
study of religion but bans its actual practic:
school grounds. A nondenominational Chris
group is challenging that ban in the case ar
awaiting a decislon.

@ An Amish carpenter's challenge of 8 fec
requirement that he pay social security taxe
his employees, who are also Amish. InUSA v
win D. Lee, which was argued earlier this m«
Mr. Lee holds that providing for the elderly
central fequirement of his church. Paying it
government program conflicts with that resp
bility, according to his attorney. who notes
the Amish do not collect social security benefi

® The Unification Church s fighting a M
sota law that requires it to register with $he
before soliciting in public and to file fin:
records with the state. The law, which ext
most churches from such requirements. is ¢
at groups such as the "“Moonies,” who T¢
most of their contributions from outsiders.

® In Grace Bretheren Church v. Californi
court is asked to decide whether an indepenc
incorporated religious school can enjoy the
tax exemptions as a church. The justices la§'
exempted church-owned schools from payi
employment insurance taxes for employees

One of an occasional series of stories exa!
fssues facing the US Supreme Court

o
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Supreme Court...—
Agtees to Hear
2 Busing Cases

Disputes Are Seen as a Test
~ Of Referendums Linked
* To School Desegregation

* <
By STEPHEN WERMIEL
Btaff Reporter of THE WaALL BTAKEZT JOTRNAL

WASHINGTON-The Supreme Court set |appeal

the stage for an impdrtant test of using state
referendums to limit or block busing plans
almed at correcting racially imbalanced
schools.

The Justices agreed to hear two separate
cases testing the constitutionality of voter-
approved measures involving schoo!l busing.

In one case, a federal appeals court ruled;

unconstitutional a Washington State referen-
dum passed in 1978. The ballot measure ap-
parently was aimed at stopping a busing
plan the Beattle School Board had adopted

voluntarily. . .

In the other case, the California Court of
Appeals threw out a local judge’s busing or-
der. mll?: ulx:pl%ds e
court g upheld a
{0 ™ SE oy

amendment -
* that restricted the aus BS
thority of state judges CASES .

to order busing o In BN
stances {n which segregation was inten-
tional. . .

Both cases raise questions about the use
of busing when the racial imbalance in-
volved hasn't been found to violate federal
law or the Constitution’s guarantee of
*“equal protection of the laws.” Buch ques-
tions have arisen with increasing frequency
88 busing foes, stymied in federal courts,
Bave taken their cause out of the federal
courts and to the voting booth.

Also yesterday, the Supreme Court:

. =Agreed to review the authority of the

venue Service to deny tax-ex-

% %ﬁ TeDEious sthools and colleges
that discriminate on the basis of race. Ap-
peals were filed by Bob Jones University in
Greenville, §.C., and Goldsboro Christian
Schools Inc. in Galdsboro, N.C.

—Agreed to decide whether students in
Island Trees Schoo! Syxtem on Long Is-
. N.Y., may bave had their rights vie-
by school board offcials who banned

books from the junior and serior high

libraries. :
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Test of Views

The Seattle and Los Angeles cases mark
the high cour{’s $irst venture into the area of
school busing in more than two years. The
cases also provide Justice Sandra O'Connor,
the court’s newest member, with an early

pa- 14

A federal judge ruled before trial in favor
of the school board. But a federal appeals
court decided the students should have a
chance to prove at a trial that their rights
were abridged.

It is unclear whether the high court will

test of her views about the way in which the
Constitution deals with race. At her confir-

mation hearings, Justice Q'Connor said ghe.
t personally opposed y be limited to the issue of whether the law al-

l ~ In the Seattle case, the sthool board con- lows stufienu to assert that their rights were
cluded that the system was racially imbal-—

anced and gdopted a busing plan that has
been operating for three years.

After state voters restricted the power of
school tioards to order busing, the Seattle
board went to court and the referendum was
declared unconstitutional.

With the Justice Department supporting
Seattie’s voluntary busing efforts, a federal
s court saXl the referendum created
an tliegal racial classification by banning
busing only for racial purposes, while allow-
ng 1t for other reasons, such as safety or
‘special education. '

However, under the Reagan administra-.
* tion, the department has changed its posi-
l tion, saying the referendum is constitu-

tional '

i o,

rule on the volatile question of schoo! board
authority to ban books. The decision could

¢ Justice Department hasn‘t taken a
position yet in the Los Angeles case, In that
dispute, voters said local judges could order
busing only to correct racial imbalance that|-

violates federal law or the Constitution. The
state appeals court found that a local
judge's 1980 desegregation plan went beyond
what federal! lJaw would require. As a result,
the plan, which was in effect from Septem-
ber 1980 through last April, was scrapped.

Students Sued '

In the two tax appeals, the issue is
whether the IRS has acted properly in ruling
that institutions won't be considered “char-
ftable™ entities for the purposes of tax ex-
emption if their policies are contrary to gen-
eral public policy. In denying tax-exempt
status to Bob Jones University and Galds.
boro Christian Schools, the IRS found that
both discriminated against blacks. .

The schools argue that they still are reli-
glous organizations and thus are entitied to
tax-exempt status. Moreover, they say they
are nonprofit entities that should be classi-
fied as **charitable*’ organizations.

In the book censorship case, the Island
Trees School Board banned a list of books
that included ‘‘Slaughterhouse Five” by
Kurt Vonnegut, “The Fixer" by Bernard
Malamud, *“Soul on Ice' by Elidridge
Cleaver and “The Naked Ape' by Desmond
Morris. Five students sued, saying the ban
violated their rights of free speech and ex-
pression guaranteed by the First Amend-
ment.




