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The Legal .-1 dviscr 

U'ashi11gto11, D.C. 20520 

December 11 I l 9 8 6 

TO: The White House counsel 
Assistant Attorney General Cooper 
The General counsel, Department of Defense 
The General Counsel, Central Intelligence Agency 

FROM: Abraham D. Sofa er .Nf13. 

SUBJECT: Validity of Oral Instruction to Initiate Covert Action 

This memorandum addresses the following questions in the 
context of the Iran arms transactions: (1) whether an oral 
instruction by the President to carry out the transactions in 
question, if given, would satisfy the requirements of Section 
662 of the Foreign Assistance Act (the Hughes-Ryan Amendment) 
and other statutory provisions for the authorization of covert 
action programs; and (2) if not, what effect that result would 
have on the legal validity of actions taken pursuant to such an 
oral instruction or the individual responsibility of persons 
taking such actions. (Research will continue as necessary on 
these questions.) 

1. Does an oral finding satisfy the statute? 

A. Requirements for initiation of covert action activities. 
Section 662 of the Foreign Assistance Act (the Hughes-Ryan 
Amendment) provides as follows: 

No funds appropriated under the authority of this or 
any other Act may be expended by or on behalf of the 
Central Intelligence Agency for operations in foreign 
countries, other than activities intended solely for 
obtaining necessary intelligence, unless and until the 
President finds that each such operation is important to 
the national security of the United States. Each such 
operation shall be considered a significant anticipated 
intelligence activity for the purpose of section 501 of 
the National Security Act of 1947. 

Section 654 of the Act provides in part as follows: 

(a) In any case in which the President is required to 
make a report to the Congress, or to any committee or 
officer of either House of Congress, concerning any finding 
or determination under any provision of this Act, •.. 
that finding or determination shall be reduced to 
writing and signed by the President. 



UMH;n Off Wf l(_USE ~ 
- 2 -

(b) No action shall be taken pursuant to any such 
finding or determination prior to the date on which that 
finding or determination has been reduced to writing and 
signed by the President. 

(c) Each such finding or determination shall be 
published in the Federal Register as soon as practicable 
after it has been reduced to writing and signed by the 
President. In any case in which the President concludes 
that such publication would be harmful to the national 
security of the United States , only a statement that a 
determination or finding has been made by the President, 
including the name and section of the Act under which it 
was made, shall be published .•... 

Section 501 of the National Security Act does not require a 
Presidential finding, but does provide in part as follows: 

To the extent consistent with all applicable 
authorities and duties, including those conferred by 
the constitution upon the executive and legislative 
branches of the Government, and to the extent 
consistent with due regard for the protection from 
unauthorized disclosure of classified information and 
information relating to intelligence sources and methods , 
the Director of Central Intelligence and the heads of all 
departments, agencies, and other entities of the United 
States involved in intelligence activities shall ---

(1) keep the Select Committee on Intelligence of the 
Senate and the Permanent Select committee on Intelligence 
of the House of Representatives . . . fully and currently 
informed of all intelligence activities which are the 
responsibility of, or are engaged in by, or are carried out 
for or on behalf of, any department, agency, or entity of 
the United States, including any significant anticipated 
intelligence activity, except that (A) the foregoing 
provision shall not require approval of the intelligence 
committees as a condition precedent to the initiation of 
any such anticipated intelligence activity, and (B) if the 
President determines it is essential to limit prior notice 
to meet extraordinary circumstances affecting vital 
interests of the United States , such notice shall be limited 
to the chairman and ranking minority members of the 
intelligence committees , the Speaker and minority leader 
of the House of Rep resentatives, and the majority and 
minority leaders of the Senate •... 
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{b) The President shall fully inform the intelligence 
committees in a timely fashion of in telligence operations in 
foreign countries, other than activities intended solely for 
obtaining necessary intelligence, for which prior notice 
was not given under subsection {a) and shall provide a 
statement of the reasons for not giving prior notice .... 

Apart from these statutory provisions, procedures for the 
initiation of covert actions are spelled out in considerable 
detail in Executive Branch directives and in the agreement 
between the DCI and the sscr. Part 3.1 of E.O. 12333 {Dec. 4, 
1981) provides in part that: 

•.. The requirements of section 662 of the Foreign 
Assistance Act ... and section 501 of the National 
Security Act ... shall apply to all special activities 
as defined in this Order. 

Part 3.4{h) defines •special activities• as: 

... activities conducted in support of national foreign 
policy objectives abroad which are planned and executed so 
that the role of the United States Government is not 
apparent or acknowledged publicly, and functions in support 
of such activities, but which are not intended to influence 
United States political processes, public opinion, policies, 
or media and do not include diplomatic activities or the 
collection and production of intelligence or related support 
functions. 

Existing NSDDs provide detailed procedures f or the initiation 
of covert action programs, including the approval by the 
President in writing of findings for all •special activities• 
{not simply those carried out by the CIA), and the review of 
proposed findings {including legal review) by certain 
interagency groups prior to their signature. 

Finally, the DCI and sscr reached agreement in 1984, among 
other things, that the SSCI would be provided with •t he text• 
of new covert action findings, together with a •scope paper• 
describing planned activities under the finding, prior to 
implementation of the planned activity, and that the SSCI would 
be briefed at the same time on the finding, including a 
discussion of all important elements of the activity, such as 
operational and political risks and international or domestic 
legal aspects. 
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B. Was a finding required with respect to the Iran arms 
transactions? As a matter of statutory requirement, a finding 
would only have been required for these activities if they 
involved the expenditure of funds by or on behalf of the CIA 
for operations in foreign countries, other than activities 
intended solely for obtaining necessary intelligence. 
Therefore, operations not involving the expenditure of 
appropriated funds, or conducted by another U.S. entity (such 
as the NSC), or CIA operations conducted within the United 
States (such as the payment of funds or the transfer of arms to 
foreign recipients), would not by themselves have triggered the 
requirement for a finding as a technical matter. The NSDD and 
the DCI-SSCI agreement do require a finding in those 
circumstances, and this fact must be weighed in any decision to 
dispense with a Presidential finding. These documents are not 
legally binding, however, and political rather than legal 
consequences flow from a decision to disregard them. we do not 
know to what extent the facts of the Iran arms situation fit 
the above exceptions; therefore the rest of this memo proceeds 
on the assumption that Section 662 did in fact apply to the 
actions allegedly directed by the President. 

c. Would an oral finding by the President satisfy Section 
662? section 662 does not by its terms require that the 
finding be in writing. A memo by the Office of Legal counsel of 
October 25, 1977 states that •there is no legal requirement as 
to the form by which the President must make his Finding• but 
that •as a matter of policy and wise practice we believe 
Findings should normally be in writing to eliminate ambiguities 
and uncertainties.• The reasoning behind these conclusions is 
not given, and no mention is made in this context of the other 
statutes cited above. 

Section 654 applies to •any case in which the President is 
required to make a report to the congress, or to any committee 
or officer of the Congress, concerning any finding or 
determination under any provision• of the Foreign Assistance 
Act and certain other security assistance statutes. A 
Presidential finding under section 662 is, of course, a finding 
under the Act, but it is unclear that the President is required 
to •report• all such findings. 
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In its original · form, Section 662 did require a report to 
the two foreign affairs committees. While there is nothing in 
the legislative history to indicate whether the finding was 
intended to take a written form, it does indicate that the 
President was thought to have discretion as to whether his 
r~~rt would be written or oral, and one of the Senate sponsors 
expressly acknowledged on the floor that oral reporting migh t 
be best in certain circumstances for covert action programs. 
Specifically, the following exchange occurred between Senators 
Stennis and Hughes: 

Mr. STENNIS .... One other matter: the language now 
says •appropriate report.• As long as it was just as the 
rest of the amendment provides, the President, he would 
have a matter of discretion whether he would have a written 
report or whether it would be an oral report to one of his 
men. 

Mr. HUGHES. I would think that as long as the matter 
was before the committee, the •appropriate report• would be 
for the determination of the reporting officer by agreement 
of the committee, and I would think in matters of 
intelligence or any other necessary covert activity, that 
might be the best way under certain circumstances. 

Mr. STENNIS. The amendment does not require a written 
report? 

Mr. HUGHES. No, it does not. !/ 

In any event, in 1981 the section was amended to delete the 
requirement for a report and substitute the statement that each 
such activity was to be considered a significant intelligence 
activity for the purpose of Section 501. The legislative 
history of this amendment indicates that the intention was not 
to affect the requirement for a finding, but to eliminate 
reporting requirements on covert action from the Foreign 
Assistance Act in deference to the notice provisions of Section 
501 of the National Security Act. ~/ 

It is not clear whether Section 654 applies if the 
President is required to report to Congress by another statute, 
but not by the Foreign Assistance Act; the language is 
ambiguous on this point, and might be read either way. If read 
to apply only where a report is required by the Foreign 
Assistance Act, it now clearly does not apply to findings under 
Section 662. Strong arguments can be made to support this 
position. 

JtfilTED OFFICIAL .USE~ 
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Even if the language is read to apply where reports are 
required by statutes other than the security assistance 
statutes, the President is not expressly required to •make a 
report• to Congress on covert action findings under Section 501 
of the National Security Act . That section requires that the 
President keep the intelligence committees • fully and currently 
informed•, but does not require a •report• as such, or at least 
does not require a report concerning the Section 662 finding, 
as opposed to a class of intelligence activities. Nothing in 
the legislative history of Section 501 supports the view that 
the requirement to keep committees •fully and currently 
informed• was necessarily to take any particular form, whether 
oral or written , and some references suggest that consultation 
with the committees was contemplated rather than any formal 
report. l/ 

More generally, Section 654 was not drafted with covert 
action activities in mind. It was intended for security 
assistance determinations of the kind that are normally overt 
and part of the public record . It does provide for the 
possibility of a classified determination, but still requires 
that notices be published in the Federal Register that a 
determination had been made, identifying the section of the Act 
under which it was made. congress could not have intended that 
such a requirement apply to covert action programs, and in fact 
Federal Register notices have never been published when covert 
actions are initiated. To our knowledge, Congress has never 
objected to this practice. The 1981 amendment confirms that 
Congress intended that the procedures of Section 501 be the 
mechanism by which covert action activities are initiated and 
made known to the Congress. 

This line of argument is consistent with the general 
acceptance by the Congress of the proposition that intelligence 
activities conducted pursuant to the National Security Act are 
not subject to the requirements of the security assistance 
statutes. For example , Section 403 of the Intelligence 
Authorization Act of 1986 set up a procedure for the reporting 
of arms transfers pursuant to intelligence operations that is 
expressly separate and apart from the procedures of the 
security assistance statutes, and that recognizes that arms may 
be so transferred without reference to the requirements of 
t hose statutes. The House Report on the bill states as foll ows : 

At the same time, covert transfers of military 
equipment or services bypass the established statutory 
framework for the consideration and approval of security 
assistance programs . Being secret, these transfers avoid 
public commentary, congressional review and debate. 
Therefore, they occur without many of the usual checks 
and balances built into the Foreign Assistance Act an d 
Arms Export Control Act. . . . ! / 
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Accordi~gly, a reasonable argument can be made that these 
statutes do not technically require that such Presidential 
findings be in writing. As noted above, the NSDD and the 
DCI-SSCI agreement do require written findings. But these 
documents have no legal binding effect. 

D. If an oral finding is permissible, would an oral 
Presidential instruction to carry out such activities satisfy 
section 662? If an oral finding is possible under Section 662, 
then it would be satisfied by an oral instruction which 
indicates the President's determination that the operations in 
question are •important to the national security of the United 
States.• Past practice suggests that it is the substance of the 
determination that is essential for this purpose, and not the 
precise form of words. For example, in satisfying a statutory 
requirement for a Presidential proclamation •announcing the 
termination• of the Trusteeship Agreement for the Pacific Trust 
Territories in connection with the establishment of the 
Covenant for the Northern Marianas, the President's 
proclamation instead announced (because it was thought 
impolitic to announce a unilateral termination as such) that 
•the Northern Marianas are no longer subject to the 
Trusteeship• and that the proclamation constituted the 
statement required by the statutory provision. This was deemed 
by the Legal Adviser's Office to satisfy the statutory 
requirement. 

In the current case, Section 662 would be satisfied if the 
President had adequately conveyed his judgment that the 
operation in question would be important to U.S. national 
security, or words expressing the same substance. It would be a 
matter of judgment as to how far the President's affirmation 
might stray from the statutory formula and still be effective. 
In this case the judgment required is so general and so 
inherent in the decision to authorize the operations in 
question, that it is relatively easy to satisfy. This is 
particularly so in this instance because of the detailed and 
formal consideration apparently given by the President to this 
particular program, before his alleged oral approval, in which 
the importance of the national security objectives involved 
were thoroughly examined. 

/ 
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2. What are the legal consequences if an oral 
finding does not satisfy the statute? -

A. can an oral instruction amount to acceptable 
•substantial com~liance• with the statute even if a written 
finding is technically required? If the statute were found to 
require a written finding, one might nevertheless argue that 
the President's alleged instruction to carry out the operation, 
together with indications that he had determined that they were 
important to the national interest, amount to such •substantial 
compliance• with the statutory requirement as to render valid 
the activities authorized. Difficulties exist, however, with 
this line of argument. 

In various areas of the law courts have accepted the 
doctrine that, under certain circumstances, material 
satisfaction of a statutory requirement is sufficient to uphold 
the validity of the actions taken notwithstanding failure to 
comply with technical requirements. For example, with respect 
to the common requirement in state law that certain types of 
contracts be in writing (the so-called •statute of frauds•), a 
minority of courts and the Uniform commercial Code have 
permitted an exception where there is subsequent recorded 
testimony to the oral contract, 5/ and a majority of courts 
have permitted an exception in specified circumstances based on 
full or partial performance of the oral contract. 6/ These 
exceptions are apparently based on the premise that the purpose 
of the statute of frauds is to ensure reliable evidence of the 
contract, and that where other actions provide that evidence, 
the need for a written contract may be dispensed with. 

The same doctrine has been applied by courts in several 
other areas of the law. However, it is generally not applied to 
dispense wholly with a writing requirement, but rather to allow 
flexibility in the terms of the precise language of a 
statutorily required writing. Examples include statutory 
provisions requiring notice by a debtor to a creditor of a 
claim for exemption of the debtor's property from garnishment, 
requirements for completing a declaration of homestead, 
requirements as to the terms and conditions included in an 
injunction bond, and requirements regarding the formalities of 
a petition for initiative or referendum. 11 
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In a 1964 Court of Claims case, the court relied upon a 
substantiaI compliance argument to uphold acceptance of a 
contract bid that lacked a required written statement of the 
authority of the bidder's agent. Noting that •the purpose 
. was to alert both the contractor and the Government to the 
subject of the agent's authority and to require ..• some 
solid proof sufficient to warrant the defendant's entering into 
a contractual relationship,• the Court determined that the 
Government had discovered through other written documents that 
the agent had appropriate authority, and it found that there 
had thus been substantial compliance with the regulation. ~/ 

The doctrine of substantial compliance, however, is not 
universally applied. In some cases, courts have held that 
statutory requirements must be strictly satisfied. such a rule 
has been applied, for example, with respect to statutory 
provisions regulating appointments and promotions under civil 
service acts, and requirements for notice by publication or 
posting of a municipal proceeding to assess the cost of public 
improvement projects. ~/ 

We are aware of some apparent precedent for the application 
of a substantial-compliance rule in the security assistance 
area. We understand that on at least one occasion funds were 
obligated by AID prior to submission of congressional 
notifications which Section 634A of the Foreign Assistance Act 
requires to be submitted prior to such obligations. AID has 
viewed the obligations as nonetheless lawful and effective 
because AID substantially complied with the statute, in that 
the notification documents had been completed by the 
appropriate officials but simply not communicated to Congress; 
we understand that Congress was informed of these facts but did 
not further pursue the matter or characterize the 
appropriations as unlawful. We suspect that other similar 
incidents have occurred, and are searching L and AID files to 
find examples. 

r f ...-. ',.A'~· 
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The Department's regulations implementing the Case-Zablocki 
Act , 10/ which requires that oral international agreements be 
reduced to ·writing and transmitted to the Senate , provide 
specifically that •deviation or derogation from [the 
regulations] will not affect the legal validity , under United 
States law or international law, of agreements concluded, will 
not give rise to a cause of action, and will not affect any 
public or private rights established by such agreements.• l.ll 

Section 654 of the Foreign Assistance Act not only requires 
a written determination , but also expressly provides that no 
action shall be taken pursuant to any determination prior to 
the date on which the determination is reduced to writing and 
signed by the President . This statute therefore arguably is 
intended not only to provide an accurate evidentiary record of 
the determination, but also to provide a clear means of 
alerting Congress to the fact and content of the determination 
before action is taken under it. Thus , if the requirement of a 
writing were applicable to findings under Section 662, 
difficulties would be encountered in arguing that oral 
Presidential directions, not communicated to Congress until 
long after the actions authorized were taken, constitute such 
•substantial compliance• as to render valid the actions taken. 

B. could any possible violation of the statute be cured by 
a subsequent written finding or ratification? Section 654 
requires that certain findings be reduced to writing and signed 
by the President before actions are taken to implement them. 
Therefore, subsequent compliance with the statute or 
ratification of the finding would not logically cure the 
failure to do so prior to taking action. The only comparable 
instance in the security assistance area of which we are aware 
concerns a failure by AID to waive Section 620(q), which 
prohibits assistance to countries more than six months in 
arrears on certain types of loans to the USG, prior to 
obligating certain assistance funds for Jamaica . AID advised 
the secretary that retroactive ratification of these 
obligations would be legally ineffective, because: 

... Section 654(b) of the FAA •. . , as well as the 
legislative history thereunder, makes clear that the 
congress intended to limit waiver authority under the FAA 
to prospective actions rather than to permit retroac tive 
waivers. 
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(Instead, AID recommended that no action be taken with respect 
to the past violation , and that efforts be focused on avoiding 
future violations.) 

C. What is the effect of reliance on an oral finding as 
regards the possible criminal or civil liability of persons 
acting under that finding? Persons acting under an oral finding 
may wish to argue that their good-faith reliance on the 
President's alleged oral finding or instructions , perhaps 
combined with advice from other officials that such actions 
were lawful , absolve them from any criminal or civil liability 
or at least mitigate the penalties imposed as a result . 

In the criminal area, the effect of such good-faith 
reliance may depend on the mental state required by the 
particular st a tutes in question . For example, the federal 
embezzlement statute applies to persons who • knowingly• convert 
U. S. property to their own use or the use of another; 12/ the 
federal solicitation statute applies to those who solicit gifts 
for the USG with the •intention• of converting them to some 
other use; 13/ and criminal penalties under the Antideficiency 
Act apply t~persons who • knowingly and willfully• authorize 
obligations in the absence of sufficient available appropriated 
funds for that purpose. 14/ In general, if the individual's 
reliance on the oral f indTng or other representations of 
officials with apparent authority was such as to negate the 
mental state required by the statute in question, then there 
would be relief from criminal liability. 

Apart from this, no general exemption from criminal 
liability exists for reliance on unlawful • superior orders• 
15/ or on advice of counsel. 16/ On the other hand, in many 
)Urisdictions a person may avoid criminal liability if he 
reasonably relies on an official statement contained in a 
statute, in a judicial decision, in an administrative order or 
grant of permission, or in an official interpretation by the 
officer charged with interpretation or enforcement of the law. 
];21 

I If 

....... 
/ 



- 12 -

With respect to civil penalties under the Antideficiency 
Act, it is .generally accepted that the good faith of the person 
in question does not excuse a violation, 18/ but may mitigate 
the consequences of a violation.19/ Specifically, the GAO is 
empowered by statute to grant reITef from liability in certain 
instances on finding either that: (1) the act in question was 
•based on official records• and the individual •aid not know, 
and by reasonable diligence and inquiry could not have 
ascertained, the actual facts,• or (2) that •the obligation was 
incurred in good faith, that the payment was not contrary to 
any statutory provision specifically prohibiting payments of 
the character involved, and that the United States received 
value for such payment.• lQI 

D. What is the effect of failure to comply with such a 
statute on the validity of actions taken pursuant to oral 
instructions? The failure to comply with such a statute does 
not necessarily render invalid various actions taken pursuant 
to it. For example, the courts have held that a contract in 
violation of the Antidef iciency Act nonetheless remains valid 
where the other party did not have notice of the deficiency. 
21/ Likewise, the failure to comply with section 654 would 
unlikely invalidate any contract or agreement entered into with 
foreign governments or other persons for services, such as air 
transport, or for the transfer of funds or items, or affect the 
title of funds or items transferred. 
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Office of the 
Assistant Attorney General 

U.S. Department of Justice 

Office of Legal Counsel 

December 17, 1986 

Washington. D.C. 20530 

MEMORANDUM FOR THE ATTORNEY GENERAL 

Re: Legal Authority for Recent Covert Arms Transfers to Iran 

This memorandum responds to your request for a summary of 
the legal authorities affecting the recently disclosed arms 
transfers to Iran. Because the exact details of the transfers 
have apparently not completely transpired, this memorandum will 
provide a general framework for analysis, with references only to 
the basic facts that have already emerged. Although this 
memorandum does not deal with questions arising from the handling 
of the monies that Iran paid for the arms in question, the 
operation in which weapons were sold to Iran appears in other 
respects to have been lawful. 

I. General Authority for Arms Transfers to Iran 

As you know, there are numerous statutes that regulate the 
export of weapons. The principal statutes directly affecting 
tranifers by the government are the Fo2eign Assistance Act of 
1961 and the Arms Export Control Act. Although both statutes 
establish substantially comprehensive regulatory schemes in the 
areas of military assistance and military sales, they do not 
purport to constitute the sole and exclusive authority under 
which the executive branch may transfer weapons to foreign 
nations. Thus, the limitations that the Foreign Assistance Act 
and Arms Export Control Act impose on arms transfers apply only 
to transfers undertaken pursuant to those statutes. If the sa le s 
to Iran were accomplished under other authorities, as we believe 

1 Codified, as amended, in relevant part at 22 u.s.c. 23 1 1 ~ 
~ 

2 Codified, as amended, in relevant part at 22 U.S . C. 2751 et 
gg. 
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they were, these restrictions would not apply. 3 

Consis~ent with the President's constitutional 
responsibilities for conducting the foreign policy of the nation, 
Congress has recognized that the executive has considerable 
discretion to use government resources for a varie4y of 
activities not specifically authorized by statute. Most 
conspicuously for pr!sent purposes, section 101 of the National 
Security Act of 1947 assigns certain functions to the National 
Security Council, but expressly acknowledges that that entity may 
"perform[] such other functions as the6President may direct." 
Similarly, section 102 of the same Act assigns certain functions 
to the Central Intelligence Agency, while authorizing that Agency 
"to perform such other functions and duties related to 
intelligence affecting the national security as the National 
Security Council may from time to time direct." We believe that 
these two provisions may be relied on to support a wide range of 
foreign covert activities not otherwise forbidden by law. 

The authorities exercised by the NSC and the CIA include the 
discretion to transfer arms to foreign recipients in the course 
of intelligence or intelligence-related activities. Congress 
recently confirmed the existence of such authority in section 403 
of the Intelligence Authorization Act for Fiscal Year 1986, Pub. 
L. No. 99-169, 99 Stat. 1002, 1006 (1985). That provision 
provides in relevant part: 

Sec. 403. (a)(l) During fiscal year 1986, 
the transfer of a defense article or defense 
service exceeding $1,000,000 in value by an 
intelligence agency to a recipient outside 
that agency sha l l be considered a significant 

3 It should be noted that the Department of State and the 
Department of Justice have both taken the position, long befo r e 
the operat i on at issue in this memorandum, that arms may be 
transferred to foreign countries outside the context of the Arms 
Export Control Act. See Memorandum of Law on Legal Author ity for 
the Transfer of Arms Incidental to Intelligence Collection, by 
David R. Robinson, Legal Adviser, Department of State; Let ter 
from William French Smith to William J. Casey (Oct. 5, 1981) . 
4 Fo r a detailed discussi on of t he President 's cons titutional 
powers and respons iblit i es , as they relat e to t he Iran operati on, 
see our memorandum on sect i on 50l (b) of t he Nat ional Secur i ty 
Act. 
5 Codified as amended at 50 u.s.c. 402. 

6 Codified as amended at 50 u.s.c. 403. 
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anticipated intelligence activity for the 
purpose of section 501 of the National 
Security Act of 1947. 

(2) Paragraph (l) does not apply if--
{A) the transfer is being made to a 

department, agency, or other entity of the 
United States (so long as there will not be a 
subsequent retransfer of the defense articles 
or defense services outside the United States 
Government in conjunction with an 
intelligence or intelligence-related 
activity); or 

(B) the transfer--
( i) is being made pursuant to 

authorities contained in part II of the 
Foreign Assistance Act of 1961, the Arms 
Export Control Act, title 10 of the United 
States Code (including a law enacted pursuant 
to section 7307(b)(l) of that title), or the 
Federal Property and Administrative Services 
Act of 1949, and 

(ii) is not being made in conjunction 
with an intelligence or intelligence-related 
activity. 

(3) An intelligence agency may not transfer 
any defense article or defense services 
outside the agency in conjunction with any 
intelligence or intelligence-related activity 
for which funds were denied by the Congress. 

(b) As used in this section--
( l) the term "intelligence agency" means 

any department, agency or other entity of the 
United States involved in intelligence or 
intelligence-related activities; 

This provision, which was made a permanent part of the Nationa l 
Security Act (new section 503) by the Intelligence Authorizat ion 
Act for Fiscal Year 1987, was primarily intended to limit the 
executive's discretion to transfer arms in t he course of 
i ntelligence-related activities. Its present s ignificance, 
however, lies in its unambiguous recogni t ion t ha t t he executive 
possesses such discret i on apart from the Fo reign Assis t a nc e Ac t 
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and the Arms Export Control Act. 7 Assuming that the arms 
transferred to Isan were sold to that country at a legally 
justified price, the language of sections 101 and 102 of the 
National Security Act is broad enough to encompass the kind of 
discretion whose existence is manifestgY implied in section 403 
of the Intelligence Authorization Act. It follows that the NSC 
and/or the CIA had authority to arrange for the sale of arms to 
Iran as part of an intelligence or intelligence-related 
operation, subject to such other restrictions as Congress may 
have imposed by law. The remainder of this memorandum discusses 
the applicability of such restrictions. 
7 Because subsection (a)(2) states that subsection (a)(l) does 
not apply to transfers made pursuant to authorities contained in 
the Foreign Assistance Act or the Arms Export Control Act, the 
clear implication is that the restriction in subsection (a)(l) 
applies to transfers made pursuant to some other authority. 

The same implication can be drawn from other congressional 
actions that have imposed restrictions on covert arms transfers 
without suggesting that such transfers were subject to existing 
restrictions under the Foreign Assistance Act or the Arms Export 
Control Act. For example, a provision was enacted in 1974 
precluding funding for military assistance to Laos outside the 
confines of the Foreign Assistance Act and the Arms Export 
Control Act. See Pub. L. No. 93-559, sec. 12, 88 Stat. 1798 
(1974) (repealed by Pub. L. No. 97-113, title VII, sec. 
734(a)(l), 95 Stat. 1560 (1981)). 

8 Our point here is that the charters of the CIA and NSC appear 
to recognize that those entities may use their facilities to 
arrange an arms sale to Iran. Whether these or other 
governmental agencies would be authorized to spend the sums of 
money necessary to procure and give arms to Iran is a distinct 
question, which need not be addressed at this time. 

Because we have not seen the classified Schedule of 
Authorizations ref erred to in section 102 of the Intelligence 
Authorization Act for Fiscal Year 1986 or the similar schedule 
ref erred to in the FY 1985 authorization legislation, we do not 
know whether anything in those schedules would affect the issues 
addressed in this memorandum. 

This memorandum does not address the legal questions that may 
arise from arms having been sold to Iran at prices higher than 
the prices at which they were made available to the CIA or NSC. 

9 Whether the ultimate source of this discretion is the 
President's inherent constitutional authority in foreign affairs , 
or the cited statutes, or some other statute, is a question that 
need not be resolved. The crucial point is that section 403 of 
the Intelligence Authorization Act clearly recognizes the 
existence of the authority, whatever its source. 
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Ii. Section 501 of the National Security Act 

Under section 403 of the Intelligence Authorization Act for 
Fiscal Year 1986 (which has now been made permanent as new 
section 503 ot10he National Security Act), an arms transfer by 
either the NSC or the CIA exceeding $1 million in value is 
subject to the congressional £yersight provisions of Section 501 
of the National Security Act. We have prepared a separate 
memorandum in which we concluded that the requirements of section 
501 were satisfied as to the recent arms shipments to Iran. We 
will not repeat that discussion here. 

III. The Hughes-Ryan Amendment 

The so-called Hughes-Ryan Amendment, section 662 of the 
Foreign Assistance Act, (codified as amended at 22 u.s.c. 2422), 
provides in its present form: 

lO The NSC clearly falls within the definition of an intelligence 
agency given in section 403(b)(l) of the Intelligence 
Authorization Act: "any department, agency or other entity of 
the United States involved in intelligence or intelligence­
related activities." 
11 c . 11 . . b . h overt inte igence operations are su Ject to t e 
congressional reporting requirements of section 501 of the 
National Security Act, whether they are conducted by the CIA, the 
NSC, or some other agency. Section 50l(a), 50 u.s.c. 413(a), 
imposes reporting requirements not only on the Director of 
Central Intelligence, but also on "the heads of all departments, 
agencies, and other entities of the United States involved in 
intelligence activities" (emphasis added). Furthermore, the 
reporting requirements apply to "all intelligence activities 
which are the responsibility of, are in engaged in by, or are 
carried out for or on behalf of, any department, agency, or 
entity of the United States .•.. " (emphasis added). This 
language is broad enough to encompass the NSC. Fina l ly, even if 
activities carried out by the NSC could somehow escape the broad 
language of section 50l(a), section 50l(b) contains unqualified 
language requiring the President to "fully info rm the 
[congressional] intelligence committees in a timely fashion of 
intelligence operations in foreign countries, other t ha n 
activities intended solely for obtai n ing necess ary i nte ll i gence, 
for which prior noti ce was not given under s ubse ction (a ) o f this 
section •.•• ". Thus, unlike the Hughes-Ryan Amendmen t 
(discussed in Part III of this memorandum), section 501 of the 
National Security Act applies to all intelligence operations i n 
foreign countries, whether conducted by the CIA, the NSC, or s ome 
other governmental entity. 
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No funds appropriated under the authority of 
this'chapter or any other Act may be expended 
by or on behalf of the Central Intelligence 
Agency for operations in foreign countries, 
other than activities intended solely for 
obtaining necessary intelligence, unless and 
until the President finds that each such 
operation is important to the national 
security of the United States. Each such 
operation shall be considered a significant 
anticipated intelligence activity for the 
purpose of section 413 of title 50 [i.e. 
section 501 of the National Security Act]. 

The original version of this prov1s1on, Pub. L. No. 93-559, sec. 
32, 88 Stat. 1804 (1974), contained identical language 
pertaining to the President's national security finding and also 
required him to "report[], in a timely fashion, a description 
and scope of such operation to the appropriate committees of the 
Congress •.•• " In 1980, the reporting requirement was 
replaced with the curr!~t reference to section 501 of the 
National Security Act. 

The current version of Hughes-Ryan, which recognizes !~e 
President's authority to conduct covert operations abroad, 
applies by its terms only to activities involving the CIA and 
requires only that the President make the requisite finding 
before funds are expended on the operation. Thus, any transfer 
of arms to Iran in which the CIA was not involved (for example, 
an operation conducted by NSC staff members without the aid of 
the CIA) is exempt from Hughes - Ryan. Thus, based on what we know 
at this time, it appears that no presidential finding was 
required under Hughes-Ryan with respect to the September 1985 
arms transfer to Iran. 

Further, the President's written finding of January 17, 1986 
sufficed to satisfy Hughes-Ryan as to CIA-assisted transfers that 
occurred after that date. Because the Iran project appears to 
have been a single, ongoing operation and because the January 17, 

12 The statutory language requiring a presidential finding was 
not amended, and the legislative history indicates that no change 
in this requirement was intended. See s. Rep. No. 730, 96th 
Cong., 2d Sess. 5 (1980), reprinted in 1980 U.S. Code Cong. & 
Admin. News 4192, 4196. 

13 Cf. 120 Cong. Rec. 33,489 (1974) (colloquy between Senators 
Humphrey and Hughes). 
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1986 finding was drafted broadly enough to cover multiple arms 
shipments in the course of that ongoing operation, we do not 
believe that separate presidential findings were required for 
each of the shipments that took place after that date. 

Thus, the main issue under Hughes-Ryan concerns the November 
1985 arms shipment. Robert McFarlane, formerly Assistant to the 
President for National Security Affairs, has publicly testified 
that shipments prior to January 17, 1986 were carried1iut 
pursuant to an oral authorization from the President. And it 
appears t~!t CIA resources were used to facilitate the November 
shipment. The question, then, is whether the President's oral 
authorization of arms transfers to Iran could have implied or 
constituted a Hughes-Ryan "finding" that would allow the CIA to 
participate or aid in the transfer. 

On its face, Hughes-Ryan requires only that the President 
find each CIA foreign operation "important to the national 
security of the United States" before such operation is 
undertaken. The Hughes-Ryan Amendment contains no requirement 
that this finding be reduced !g writing or indeed that it be 
articulated in so many words. We believe that the main purpose 
of the presidential finding requirement is to ensure that the 

14 Because there is some reason to believe that Mr. McFarlane's 
recollection was not wholly accurate, this Off ice is preparing a 
separate analysis of the legal issues that would arise from the 
absence of an oral authorization by the President for the 
September and/or November shipments. 
15 There may have been pre-existing written "omnibus" Hughes-Ryan 
findings that would cover whatever tasks the CIA performed in 
connection with the November shipment. Further research into t he 
exact nature of the CIA's participation and into the existence of 
such findings will be needed in order to resolve this issue. 

Although the facts are not clear at this time, it appears 
possible that the only significant CIA involvement in the 
November shipment was through the use of one its proprietaries. 
If the proprietary was paid for its services with non-CIA funds, 
then CIA appropriations may not have been used at all. If that 
is true, Hughes-Ryan would not be applicable to the November 
shipment. Alternatively, the CIA's involvement in the Novembe r 
shipment may have been so peripheral that it should be treat ed i n 
terms of a de minimis exception to Hughes - Ryan; such an analysi s 
would require further research. 

16 There are other statutory provisions requiring that findings 
or determinations by executive branch officials be committed t o 
writing. See~' 20 u.s.c. 2836(c)(3). 
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President himself17 decides, before each operation, whether the 
national security justifies its being carried out. Such a 
decision, which can be inf erred from an oral authorization, 
satisfies this'purpose, and an oral authorizat±gn therefore 
satisfies the Hughes-Ryan finding requirement. 

So far as we know, the only legal provision suggesting that 
the President's finding under Hughes-Ryan might have to be in 
writ!§n form is found in section 654 of the Foreign Assistance 
Act: 

(a) Report to Congress 

In any case in which the President is 
required to make a report to the Congress, or 
to any committee or officer of either House 
of Congress, concerning any finding or 
determination under any provision of this 
chapter .•• that finding or determination 
shall be reduced to writing and signed by the 
President. 

17 The President could, presumably, delegate this function to any 
executive branch official who had been confirmed by the Senate. 
3 u.s.c. 301. Such a delegation would have to be published in 
the Federal Register, which would give Congress the opportunity 
to object or enact new legislation if it were felt that such 
delegation was inadvisable. 

18 The legislative history of the Hughes-Ryan Amendment, which 
focuses mostly on the reporting requirement and congressional 
oversight generally, contains little discussion of the 
presidential finding requirement itself. On the floor of the 
Senate, Senator Humphrey mentioned in passing that national 
security "would be the only reason we would want to have covert 
operations ... " The bill's sponsor, Senator Hughes, 
interrupted to remark, "I hope that is the only reason." 120 
Cong. Rec. 33,489 (1974}. We interpret this exchange to confirm 
our conclusion that the requisite finding could be inferred from 
the President's having personally authorized a particular 
operation. We know of nothing in the legislative history of 
Hughes-Ryan suggesting that Congress meant to disallow oral or 
implied "findings" by the President. Indeed, Senator Hughes 
stated on the floor of the Senate that even the congressional 
report itself, which was regarded as the more important 
requirement of the Amendment, could be delivered orally by a 
presidential aide. 120 Cong. Rec. 33,490 (1974} (colloquy 
between Sen. Hughes and Sen. Stennis). 
19 Codified at 22 u.s.c. 2414. 
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(b) Action prohibition prior to execution of 
report 

No action shall be taken pursuant to any 
such finding or determination [prior to the 
date on which that finding or determination] 
has been reduced to writing and signed by the 
President. 

(c) Publication in Federal Register 

Each such finding or determination shall 
be published in the Federal Register as soon 
as practicable ~fter it has been reduced to 
writing and signed by the President. In any 
case in which the President concludes that 
such publication would be harmful to the 
national security of the United States, only 
a statement that a determination or finding 
has been made by the President, including the 
name and section of the Act under which it 
was made, shall be published. 

(d) Information accessible to Congress prior 
to transmission of report 

No committee or officer of either House of 
Congress shall be denied any requested 
information relating to any finding or 
determination which the President is required 
to report to the Congress, or to any 
committee or officer of either House of 
Congress, under any provision of this 
chapter, the Foreign Military Sales Act [22 
u.s.c. 2751 et seq.], or the Foreign 
Assistance and Related Programs Appropriation 
Act for each fiscal year, even though such 
report has not yet been transmitted to the 
appropriate committee or officer of either 
House of Congress. 

Because Hughes-Ryan and this prov isi on are both in chap ter 32 of 
title 22, the President would be required to reduce t he requi r ed 
fi nding t o writing before each covert operation if he were 
required to make a report concerning that finding t o Congres s or 
to any congressional committee or officer. Hughes-Ryan, 
however, has never required the President to make any such 
report concerning his findings: (1) in its present version , 
Hughes-Ryan requires compliance with section 501 of the Nati ona l 
Security Act, which demands certain reports about "intelligence 
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activities" 20 and "intelligence oper~2ions" 21 but requires no 
reports about presidential findings; (2) as originally 
enacted, Hughes-Ryan required the President to report "a 
description2!nd scope" of the operation to certain congressional 
committees: (3) as originally introduced by Senator Hughes, 
the Hughes-Ryan Amendment would have required that the President 
provide Congress with both a report of his finding and2~ description of the nature and scope of each operation; the 
first of these requirements would have made the requirements of 
section 654 applicable, but this requirement was dropped from 
the final version of the bill; thus, Congress deliberately 
rejected the language that might have brought section 654 into 
play and substituted language that made section 654 

20 50 u.s.c. 413(a)(l) (requiring that executive branch officials 
keep certain congressional committees "fully and currently 
informed of all intelligence activities" within their 
jurisdiction). 

21 50 u.s.c. 413(b) (requiring that the President "fully inform 
the [congressional] intelligence committees in a timely fashion 
of intelligence operations in foreign countries ..• for which 
prior notice was not given under subsection (a) of this 

. " ) section • • • • . 
22 Section 50l(a)(2), 50 u.s.c. 413(a)(2), might require certa i n 
executive branch officials to provide information about 
presidential findings, if the information is in their "possess ion 
custody, or control," to a congressional intelligence committee 
upon that committee's request, but it does not require that the 
President himself make any such report. Section 654 applies only 
to findings as to which the President himself is required to 
report to Congress. 
23 As originally enacted, Hughes-Ryan forbade the CIA to spend 
appropriated funds for covert foreign operations unless and unt il 
the President had made the requisite national security finding 
and had "report[ed], in a timely fashion , a description and s cope 
of such operation to the appropriate committees of the 
Congress •••• ". 

24 See 120 Cong. Re c . 33,490 (19 74 ) , reproduc i ng Se nator Hughes ' 
p r oposed amendment, which would have permitted the Pres ident to 
authorize covert operations "if, but not befo re, he (1) fi nds 
that such operation is vital to the defense o f the Uni t ed St a t es, 
and (2) transmits an appropriate report of his f inding, t ogethe r 
with an appropriate description of the nature a nd s cope of such 
operation" to certain congressional committees. 
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inapplicable. 25 We therefore conclude that section 65~ 6by its 
own terms does not apply to the Hughes-Ryan Amendment. 

This conclusion is reinforced by the structure of the 
Foreign Assistance Act and long-standing practice. This Act 
deals primarily with overt foreign aid, including military 
assistance. To subject covert operations, including covert arms 
transfers, to the requirements of section 654(c), which requires 
publication in the Federal Register, would not make much sense, 
especially now that the National Security Act contains an 
elaborate mechanism by which Congress is kept informed of covert 

25 The language ultimately adopted by Congress was taken from the 
House of Representatives' version of the proposed amendment. See 
120 Cong. Rec. 39,135 (1974}; H.R. Conf. Rep. No. 1610, 93d 
Cong., 2d Sess. (1974), reprinted in 1974 U.S. Code Cong. & 
Ad.min. News 6734, 6744-6745. 
26 This analysis does not leave section 654 without any 
applications. Chapter 32 of title 22 contains numerous 
provisions requiring both a presidential finding or determination 
and a report to Congress concerning such finding or 
determination. See, ~, 22 u.s.c. 2364(a); 2370(f}; 237l(b); 
2414a(b); 2428b(b}; 2429(b)(l); 2429a(b)(2)(A). Furthermore, 
chapter 32 also contains numerous provisions requiring 
presidential findings or determinations without also requiring a 
congressional report. See,~, 22 u.s.c. 2179(a); 2183(a}; 
2199(b); 2314(b); 2357(a); 2360(a); 2370(a); 2775. Thus, there 
is a meaningful distinction, reflected in the language of secti on 
654, between findings concerning which the President must report 
to Congress and findings concerning which no such report is 
required. 

It should be noted that the legislative history of section 654 
suggests that it was enacted in response to incidents in whi ch 
(1) the Nixon Administration provided military aid to Cambod i a 
and obtained the presidential determination required by the 
Foreign Assistance Act after the fact; and (2) President Nixo n 
orally determined to authorize military aid to Ceylon, but did 
not put the determination in writing or inform Congress until 
some weeks later. S. Rep. No. 431, 92d Cong., 1st Sess. (19 71), 
reprinted in 1972 U.S. Code Cong. & Ad.min. News 1883, 1895-1896. 
The legislative history of section 654 cannot properly be used t o 
draw inferences about the subsequently enacted Hughes - Ryan 
Amendment, especially if those inferences would be contrary to 
the language and legislative history of Hughes-Ryan itself. 
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operations. 27 We are informed by the General Counsel of the CIA 
that presidential findings made pursuant to Hughes-Ryan have 
never been published in the Federal Register, and that Congress 
has never obje~ted to this practice. This confirms our 
conclusion, based on the language and legislative history of the 
statutory provisions at issue, that sect~8n 654 does not apply to 
presidential findings under Hughes-Ryan. 

Our conclusion, that Hughes-Ryan findings may take the form 
of an oral authorization for a particular o~~ration, agrees w!oh 
previous opinions by Attorney General Bell, by thi~10ffice, and by the Legal Adviser at the Department of State. 

27 The anomalous nature of publishing notice of covert operations 
in the Federal Register is reduced, but not completely 
eliminated, by the following provision in section 654(c): "in 
any case in which the President concludes that such publication 
would be harmful to the national security of the United States, 
only a statement that a determination or finding has been made by 
the President, including the name and section of the Act under 
which it was made, shall be published." 22 u.s.c. 2414(c). Some 
covert operations could well be so sensitive that the mere 
publication of the section of the act under which a presidential 
finding was made could in some circumstances serve to alert a 
foreign intelligence agency to the possible existence of the 
operation. 

28 This conclusion is further strengthened by the nature of 
section 654(d), which requires the executive branch to respond to 
inquiries about presidential findings before the report 
concerning them has been transmitted to Congress. Such a 
provision would make no sense as applied to the covert operati on 
findings required by Hughes-Ryan. 
29 In a classified memorandum of Oct. 20 , 1977, for the Assistant 
to the President for National Security Affairs, which dea l t wi t h 
a particular proposed covert operation, Attorney Genera l Be ll 
opined that the President's decision that the operati on was 
important to the national security constituted the find i ng 
required by Hughes-Ryan "notwiths t anding the fa c t that his 
Finding has not been reduced t o writ i ng." 

30 OLC Memorandum for the Attorney General, Oct. 25, 1977, on 
Requirements of the Hughes - Ryan Amendment, 22 U.S.C. 2422, at 6 & 
n.9. 

31 Memorandum of Dec. 11, 1986, to the White House Counsel et a l . 
on Validity of Oral Instruction to Initiate Covert Action. 
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IV. Other Legal Objections to the Arms Shipments 

A number of other legal provisions have been mentioned as 
possibly raising problems about the arms transfers to Iran. None 
of them raises serious questions, and they warrant only a brief 
discussion. 

A. Omnibus Diplomatic Security and Antiterrorism Act of 1986. 

Section 509 of the Omnibus Diplomatic Security and 
Antiterrorism Act of 1986, Pub. L. No. 99-399, 100 Stat. 853, 874 
(1986), which became effective August 27, 1986, amended the Arms 
Export Control Act by adding a new section providing: 

(a) Prohibition.--Except as provided in 
subsection (b), items on the United States 
Munitions List may not be exported to any 
country which the Secretary of State has 
determined, for purposes of section 
6(j)(l)(a) of the Export Administration Act 
of 1979 (50 u.s.c. App. 2405(j)(l)(A)), has 
repeatedly provided support for acts of 
international terrorism. 

(b) Waiver.--The President may waive the 
prohibition contained in subsection (a) in 
the case of a particular export if the 
President determines that the export is 
important to the national interests of the 
United States and submits to the Congress a 
report justifying that determination and 
describing the proposed export. Any such 
waiver shall expire at the end of 90 days 
after it is granted unless the Congress 
enacts a law extending the waiver. 

The Secretary of State has identified Iran as a country that has 
repeat~dly3irovided support for acts of international 
terrorism. 

The same reasons that require treating the covert arms 
shipments to Iran as outside the ambit of the Arms Export Contro l 
Act also require that this new amendment to the same Act be 
treated as inapplicable to covert arms shipments. The President 

32 49 Fed. Reg. 2836 (1984). 
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has independent authority, recognized in the National Security 
Act, for transferring arms in the course of covert intelligence­
related operations; the congressional notification requirement in 
the above-quot~d provision is at odds with the congressional 
oversight process established in section 501 of the National 
Security Act; and the sparse legislative history of this new 
provision gives no indication of an intent to override section 
501. We therefore conclude that this new provision was not 
violated by the covert shipment of arms to Iran. 

B. Export Administration Act of 1979. 

Section 6(j) of the Export Administration Act of 1979, 50 
u.s.c. App. 2405(j), limits the issuing of licenses for the 
export of goods or technology to countries that the Secretary of 
State has identified as having repeatedly provided support for 
acts of international terrorism. This statute does not apply to 
items on the United States Munitions List, which are covered 
instead by the Arms Export Control Act. Nor does the statute 
apply to shipments by the United States government, for which no 
"license" is required. The Export Administration Act is 
therefore inapplicable to the Iran project . 

c. Executive Order 12333 

It has been suggested that the Iran project in some way 
violated the provisions of E.O. 12333, which is the executive 
order dealing with the structure and conduct of the nation's 
intelligence effort. E.O. 12333, however, like all executive 
orders is a set of instructions from the President to his 
subordinates in the executive branc h. Activities authorized by 
the President cannot "violate" an executive order in any legally 
meaningful sense, especially in a case where no private rights 
are involved, because his authorization creates a valid 
modification of, or exception to, the executive order. 

V. Three-way Transactions Involving Israel 

Robert McFarlane, formerly Assistant to the President f o r 
National Security Affairs, in the public testimony previous ly 
mentioned, has said that the arms transfers that took place 
before January 17, 1986 were accomplished by inducing Israel t o 
ship weapons, which she had obtained from the United States , t o 
Iran on the understanding that our government would replen i sh 
Israeli stocks; we also gather that the commitment to resupply 
Israel was kept. As a legal matter, we believe that such a 
transaction is equivalent to one in which the United States sel ls 
the weapons directly to Iran. 
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Assuming that the weapons shipped to Iran were originally 
supplied to Israel under the Foreign Assistance Act or the Arms 
Export Control Act, Israel would have been forbidden to 
retransfer them to Iran without the consent of the President. 33 
These statutes permit the President to consent to retransfers, 
but they also require him to comply with a number of formalities. 
(1) Under the Arms Export Control Act, the President must not 
consent to a retransfer "unless the United States itself would 
transfer 3ie defense article under consideration to that 
country." (2) Furthermore, retransfer of Munitions List items 
is not permitted under this Act unless "the proposed recipient 
foreign country [i.e. Iran] provides a commitment in writing to 
the United States Government that it will not transfer such 
defense articles ••• to any other foreign country or3gerson 
without first obtaining the consent of the President." (3) 
Finally, the President must "promptly submit a report to the 
Speaker of House of Representatives and to the Committee on 
Foreign Relations of the 3~enate on the implementation of each 
[retransfer] agreement." So far as we know, the second and 
third of these requirements were not complied with. 

The President also has special statutory authority to 
authorize military assistance and arms export sales, but the 

33 22 u.s.c. 2314(a); 2753(a)(2). 
34 22 u.s.c. 2753(a). The Foreign Assistance Act contains a 
similar provision. 22 u.s.c. 2314(e). This language appears to 
allow presidential approval if the United States would itself 
transfer the defense article under some authority other than the 
Arms Export Control Act (~, as part of a covert operation 
undertaken pursuant to the National Security Act). If this 
interpretation is correct, the requirement would have been 
satisfied as to the Iranian project. As we point out in the 
text, however, there appear to be other formalities that were not 
satisfied. 

35 22 U.S.C. 2753(a). The Foreign Assistance Act contains a 
similar provision. 22 U.S.C. 2314(e). 

36 22 U.S.C. 2753(a). The Foreign Assistance Act does not 
contain a similar provision. 

It should also be noted that the Arms Export Control Act imposes 
additional congressional notification requirements for 
retransfers of "major defense equipment" valued at $14 million or 
more and for other retransfers valued at $50 million or more. 2 2 
U.S.C. 2753 (d). "Major defense equipment" is defined as "any 
item of significant military equipment on the United States 
Munitions List having a nonrecurring research and development 
cost of more than $50,000,000 or a total production cost of more 
than $200,000,000." 22 u.s.c. 2794(6). 
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exercise o~ this auth?rity is C?ntinge~; upon prior consultations 
with certain congressional committees, which again does not 
seem to have been done. 

Assuming that the formalities and congressional notification 
requirements discussed in the previous paragraph were not 
complied with, the arrangement with Israel cannot be regarded as 
a retransfer specifically authorized by the Foreign Assistance 
Act or the Arms Export Control Act. We do not believe, however, 
that these statutes are the only authorities that could justify 
the transaction. Nor do we believe that the three-way 
transactions involving Israel and Iran are properly analyzed 
under these statutes. 

In evaluating the legal significance of the shipment to Iran 
of weapons from Israeli stocks, one must focus on the nature of 
the three-way transaction as a whole. According to Mr. 
McFarlane's testimony, the transaction was designed to expedite 
the arrival in Iran of arms that could lawfully have been 
supplied directly from American stocks; further, Israel 
participated in the transaction as an accommodation to the 
American government, and did not itself gain or lose any weapons 
as a result. Seen in this light, it is apparent that the real 
nature of the transaction was a bilateral sale between the United 
States and Iran, with Israel serving solel~8as a conduit or 
facilitator in the execution of that sale. 

We see no reason to treat the legality of Israel's 
participation differently than we would treat the participation 
of any other party that served as a conduit in a lawful covert 
operation. Had the United States consigned weapons from American 
stocks to Israel for shipment to Iran, Israel's role would have 
been exactly equivalent to the role that common carriers or 
public warehouses play in overt transactions. Because, so far as 
we know, the weapons that Israel shipped to Iran and received 
from the United States were completely fungible, a similar 
equivalence is present here. Just as an illegal sale of arms to 
Iran could not be made legal by using Israel as a conduit, so too 
a legal transaction could not become illegal by Israel being used 

37 22 u.s.c. 2364. 

38 This memorandum does not deal with the financing of the 
transaction, the details of which are apparently not yet clear. 
If Israel retained some of the funds that the Iranians paid for 
the weapons, the analysis might change, depending on whether the 
retained funds were viewed as a fee in the nature of a brokers' 
commission or as prof it on a resale. Without now deciding how 
the analysis would differ, we can note that retention of some 
funds by Israel would make it less obviously appropriate to trea t 
the whole transaction as essentially a bilateral sale of U.S. 
weapons to Iran. 
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in the same way. 39 

Several features of the relevant statutes support this 
analysis. First, the statutes restricting retransfers of 
American-supplied weapons clearly contemplate situations in which 
the transferring country, not the United States itself, is the 
source of the request to make the transfer. The Arms Export 
Control Act, for example, requires the recipient of American arms 
(in this case, Israel} to agree not to transfer the arms to to 
third country (~, Iran} without the President's approval, 
and then goes on to specify certain factors that the President 
must look to "[i]n considering a request for approval of any 
transfer •••• " Clearly, the statute is not aimed at 
situations in which the President is considering requests from 
himself for his own approval. The Foreign Assistance Act 
cont~ins4!imilar provisions, to which the same analysis 
applies. 

The Arms Export Control Act also makes an express 
distinction between arms exports by private parties in the United 
States (which ordinarily require an export license} and exports 
by such private parties "by or for an agency of the United States 
Government .•• (B) for carrying out any foreign assistance or 
sales program authorized by law and subject to the control of the 
President4~y other means" (which do not require an export 
license). Analogously, a distinction should be made between 
Israel's transferring American-supplied arms for her own benefit 
(which would be subject to the retransfer requirements of the 
Foreign Assistance Act or the Arms Export Control Act} and such 
transfers "by or for an agency of the United States Government" 
(which were not contemplated by the retransfer provisions of 
those statutes). That Israel's shipments of arms to Iran were 
"by or for an agency of the United States Government" is clear 
from (1) the fact that the Israeli shipments were made at the 
request of American authorities, and (2) the fact that Israel was 
promised and given identical replacements for the arms that she 
shipped to Iran. 

39 So far as we know, there is no legal bar to the use of Israe l i 
help in American intelligence operations. 

40 22 u.s.c. 2753(a). 

41 See 22 u.s.c. 2314(a)(l)(B); 2314(e). 

42 22 u.s.c. 2778 (b)(2). Note that this provision appears to 
assume that there may be arms sales programs carried out pursuant 
to legal authorities other than the Arms Export Control Act. 
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Conclusion 

For the foregoing reasons, we conclude that a covert 
intelligence ot intelligence-related operation, author i zed by the 
President and conducted by members of the NSC staff and/or the 
CIA , could lawfully have included the sale of arms to Iran . Such 
an operation would have been carried out pursuant to presidential 
powers recognized in sections 101 and 102 of the National 
Security Act. An oral authorization by the President would have 
sufficed to allow CIA participation under the Hughes Ryan 
Amendment. The use of Israel's American-supplied weapons, under 
an arrangement by which Israeli stocks were later replenished, 
appears not to have violated the conditions under which American 
weapons are supplied to Israel. 

Charles J. Coop r 
Assistant Attorne General 

Off ice of Legal Counsel 
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