
EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

October 2, 1971 

MEMORANDUM FOR JOHN EHRLICHMAN 

SUBJECT: Antitrust Policy Review 

I think this is well worth reading carefully. 
You may want to talk with Ken and possibly 
send it to members of the Task Force. 

George P. Shultz 

Attachment 
Memo to GPS from Ken Dam of 9/28/71 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

September 28, 1971 

MEMORANDUM FOR THE DIRECTOR 

Subject: Antitrust Policy Review (Memorandum of 
September 14, 1971) 

1. Legislative Reform.

A major reform of the antitrust laws is long overdue. 
But a legislative reform package that goes as far as it 
should go would be a political disaster in an election 
year. Antitrust has a sacrosanct place in the hearts of 
most Americans, even though they do not understand how 
the antitrust laws work. To seek comprehensive legisla­
tion that could be viewed as a drastic weakening of the 
antitrust laws would cause a coalescence of antitrust's 
hidden constituency (labor, small business, small-town 
America and, now, Nader and other consumerists) and would 
tag the Republican Party indelibly as the party of Big 
Business. I found Jim Loken's memo (Tab B to Lew Engman's 
memo) persuasive and well-reasoned. 

Major reform requires four things: (1) an investment 
of Presidential prestige; (2) the relative calm of an 
election off-year; (3) a fundamental rethinking by the 
informed public (business press, antitrust bar, academics, 
etc.) of the present-day role of antitrust; and (4) a well­
developed, internally consistent reform package. These 
last two items will take time, organization and orchestra­
tion. 

To achieve such a reform package, we need a study group 
or commission, probably ·within the Executive Office. It 
should be made up largely of government employees, but a 
substantial input from outside economists and lawyers would 
be needed to assure a far-reaching, yet practical, reform. 

Public announcement of the existence of this study 
group or commission would help to stimulate the fundamental 
rethinking referred to above. So too would in-depth back­
ground press interviews with key Administration officials 
at the time the study group or commission was appointed 
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and when it reported. Another step in the same direction 
(which I recommend for its own sake) would be a public 
conference on the Merger Guidelines. (See Section 3,below.) 

2. Enforcement Policy.

If it is agreed that a legislative initiative would be
unwise in an election year, the question then becomes what 
would be possible to achieve through a change in enforcement 
policy. In this respect the memorandum and its appendices 
suffer from the weakness of most discussions of antitrust -­
a failure to keep straight what is meant by competition and 
by anticompetitive effects. Once these terms are defined 
carefully, most of the confusion disappears. But the Anti­
trust Division and the FTC confound the confusion in their 
public statements and enforcement actions. 

By competition economists refer to an industry structure 
in which a number of firms function without collusion. (Dif­
ferences of view exist as to how many firms are enough.) 
To this definition one may add the behavioral condition that 
the firms be vigorous rivals. Over the past few decades the 
Supreme Court has tended to add, or even to substitute, a 
different concept -- namely, that it is anticompetitive to 
place any business firm at a disadvantage. This last con­
cept is more of a populist political definition of competi­
tion than an economic definition. As is often pointed out, 
the antitrust law, as currently interpreted, too often tends 
to protect competitors at the expense of competit�on. 

In contrasting the economic and populist definitions of 
competition, several points should be emphasized. First, if 
one applies the economic definition, it would follow that 
the offenses to be prosecuted would be price-fixing, allo­
cation of customers, monopolization and horizontal mergers 
(i.e., mergers among competitors). Only these types of acts 

reduce the effective number of competitive units within an 
industry and thereby misallocate resources and raise prices 
to consumers. In most other offenses (such as vertical mer­
gers, exclusive dealing, tie-ins), the courts have been 
concerned with the "foreclosure" of small competitors; no 
harm to competition or to consumers is involved unless the 
defendant already has a monopoly, in which case the action 
could and should allege monopolization. Similarly, the 
argument against price discrimination (under the Robinson­
Patman Act) is primarily that it disadvantages small firms 
in the distribution chain since those firms have to pay the 

Reproduced at the Richard Nixon Presidential Library and Museum



- 3 -

higher price; barring the discrimination may actually raise 
prices to consumers by inhibiting price competition and other 
forms of rivalry by manufacturers. Moreover, the case 
against reciprocity is that it is unfair to small firms 
that cannot practice it; as George Stigler argued in an ad­
dendum to the Stigler Report, the economic consequences are 
de minimus. Finally, the case against conglomerates is 
largely social and political (i.e., that conglomerates con­
centrate power in the society); harm to economic competition 
from a true conglomerate merger cannot be shown since, by 
definition, the number of competitors in a given market is 
not reduced. 

The second point to be stressed is that it is the popu­
list thrust of much antitrust enforcement that provides the 
constituency for antitrust referred to in connection with 
legislative reform. It should be no surprise that those anti­
trust prohibitions that protect small business but cannot be 
defended on economic grounds are precisely those that are the 
most popular with Congress. As a general rule, only con­
sumers and the economy as a whole benefit from prosecutions 
against economically anticompetitive acts, such as price­
fixing. 

The implication of the foregoing analysis is that the 
Antitrust Division should concentrate on prosecuting price­
£ixing and other horizontal offenses rather than tie-ins, 
exclusive dealing, exclusive territories, reciprocity and 
similar acts that merely disadvantage small firms while having 
no impact or even having positive effects on economic com-
petition. What would be the practical barriers to such an 
enforcement policy? First, the staff may not like it since 
many young lawyers like to bring cases on new theories -­
theories that push back the frontiers of the law. While 
this is a problem, the fact is that most young lawyers like 
to gain trial experience and hence a sufficient number of 
new cases should maintain staff morale (which is important 
since unhappy staff lawyers are a fertile source of critical 
newspaper stories). 

Second, although most exp�rienced lawyers are convinced 
that price-fixing is extremely widespread, especially in re­
gional and local markets, the response of Mr. McLaren to the 
Stigler Report recommendation of more emphasis on price­
fixing was that the Antitrust Division was already prose­
cuting all known cases of price-fixing. No doubt McLaren's 
statement was true, but the fact is that the Antitrust 
Division has not been doing much looking for covert crimes 
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like price-fixing. The Division relies almost entirely on 
the newspapers (hence the emphasis on mergers) and on com­
plaints from businessmen (hence the emphasis on offenses 
that disadvantage small businesses). Since price-fixing 
is covert and does not have a single obvious victim (but 
rather consumers and the economy as a whole), it can be 
found only by thorough investigation. If Antitrust Divi­
sion lawyers cannot dig out evidence of price-fixing, then 
the FBI should be used. I might add, as evidence of the 
widespread existence of price-fixing, that when the State 
of Illinois started enforcing the Illinois antitrust law 
several years ago, a good deal of blatant price-fixing in 
the Chicago area was quickly discovered. 

A third difficulty is that lawyers do not assess en­
forcement policy with a cost-benefit calculus. Many anti­
trust enforcement officials believe that it is immoral not 
to prosecute every violation that is brought to their atten­
tion. Consequently, the Antitrust Division, and even more 
so the FTC, spend far too much time dealing with economically 
de minimus violations since those are the ones in which there 
are identifiable small business victims who bring the matter 
to the attention of the Division and the FTC. What the 
Division and the FTC do in such cases is to provide free 

1 legal services for small businessmen who could bring the 
actions themselves under the treble-damage provisions of 
the antitrust laws. 

This point about free legal services provides a bridge 
to the fourth, and final, point. A failure by the antitrust 
authorities to act on complaints will lead to dissatisfaction 
at the staff level and perhaps some critical stories in the 
newspapers. But there is a way of handling this problem 
that has not been utilized. The Antitrust Division and FTC 
should not prosecute a case where the violation has its im­
pact primarily on one or several identifiable victims; it is 
preferable that the victims sue under the treble-damage pro­
visions. Only where the anticompetitive effect is spread 
widely throughout the economy, as in the case of price-fixing, 
is it appropriate that scarce public enforcement resources 
be brought to bear. The adoption of this criterion (which 
lawyers might call an "exhaustion of private remedies" doc­
trine) would itself reorient enforcement activity toward 
economically significant violations. In recent years a 
sophisticated antitrust plaintiffs' bar has grown up that 
can bring private treble-damage cases. These plaintiffs' 
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lawyers naturally prefer to impose on the Government the 
job of proving the violation in the first instance because 
th,ey can then sue later for treble-damages, relying on the 
.Government judgment as prima facie evidence of a violation 
and obtaining by one means or another the evidence uncovered 
by the Government lawyers. Their fees, which tend to be 
calculated as a percentage of the recovery, are seldom 
diminished significantly by placing this burden on the Gov­
ernment. 

In summary, one can reorient enforcement policy toward 
economically significant activity without running nearly as 
much political risk as would be involved in amending the 
antitrust statutes. This leaves out�tanding the problem of 
private antitrust actions that tend to inhibit rather than 
to promote true economic competition, but this is not as 
high in the priority scale as reorientation of public en­
forcement. It should be noted that an implication of this 
reorientation is that resources for investigation (as op­
posed to prosecution) might be increased. 

3. Merger Guidelines.

In the foregoing section I argued that although hori­
zontal mergers should be subject to strict enforcement, 
vertical and conglomerate mergers should not in most in­
stances be the subject of prosecution. But the Merger 
Guidelines have to some extent tied the hands of the 
Antitrust Division. A failure to sue to bar a major merger 
will result in charges that the Division is failing to fol­
low its own Guidelines. 

The Merger Guidelines, which the Antitrust Division 
carries out to the letter and beyond, were promulgated by 
the Johnson Administration. Although they are de facto 
regulations (albeit they only purport to specifyenforce­
ment policy), no rule-making hearings were ever held. In 
most instances they went to the limit of the Supreme Court 
decisions of that period. Although the then Assistant 
Attorney General, Donald Turner, tried to exercise some 
restraint, he did not seriously try, so far as I can see, 
to examine the economic consequences of mergers and of 
their prohibition. 

Therefore, I recommend a public conference to re-examine 
the Merger Guidelines with a view to revising them. The con­
ference would involve, among other aspects, the preparation 
of carefully researched papers by academics, the Treasury 
and Commerce Departments, and business critics of antitrust 
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as well as public hearings that would attract press coverage. 
Such a conference would stimulate wider interest in reform 
and would provide an occasion for the Adminstration to change 
merger enforcement policies while reducing to a minimum 
charges of political influence that would inevitably ac­
company an unexplained failure to prosecute major mergers. 
The Stigler Task Force urged McLaren to hold such a public 
conference,but he did not take up the suggestion because 
he was then already planning his anti-conglomerate offensive. 

��� ��-W.--Dam

Assistant Director 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 4, 1971 

ADMINISTRATIVELY 
CONFIDENTIAL 

JOHN EHRLICHMAN 

LEW ENGMAN (4 
Antitrust Policy Review 

Following up on the antitrust meeting last week, we will de­
velop a number of postulates on specific aspects of present 
antitrust enforcement policy, together with one or more spe­
cific alternatives which would be practically available for 
each postulate. These postulates will cover the entire range 
of antitrust policy, but particular emphasis also will be 
given to meaningful alternatives or initiatives in the broad 
areas of foreign competition and R & D. 

Pete Peterson will put together a list of the specific changes 
which he believes are needed from the point of view of our 
international economic position. Dick Nordahl will give some 
particular focus to the R & D area in connection with the 
Magruder efforts. Pete Flanigan has asked Jim Loken to give 
us a paper on possible changes in enforcement policy vis-a­
vis the regulatory agencies. 

Over and above this effort, I have indicated to you before 
that I believe we should hire a consultant with practical 
legal experience 1n the antitrust area. I would hope that 
such a person can give us a meaningful input on practical 
alternatives in the various areas of antitrust enforcement 
policy, and particularly in the area of foreign commerce 
where Peterson does not appear to have any extensive staff 
backup. I would imagine that the task could be done in about 
three weeks' time, following which we could put together a 
paper for the President. 

If you are still agreeable to this approach, I would a�treci-
ate an su estions ou might have. One possib1 ity 
which has occurred to me 1s 1c ogue, o Cleveland, who 
is about 40 and a partner in the Jones, Day firm there. He 
is an antitrust lawyer with particular experience in the 
area of foreign commerce. Although I have never worked with 
him directly, I did hear favorable reports on him when I was 
involved in some European joint ventures and licensing arrange­
ments back in the days before I came down here. The one 
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possible problem which need not necessarily be a drawback is 
that he is from Jim Lynn's old firm, but if we did go ahead 
with him it would have to be absolutely clear that he would 
be acting as a consultant for the Domestic Council on a con­
fidential basis. I am getting a further rundown on him. 

I would appreciate your general reactions. 

cc: Ken Cole 
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THE WHITE HOUSE 

WASH I NG TON 

September 14, 1971 

MEMORANDUM FOR 

RE: 

SECRETARY CONNALLY 
THE ATTORNEY GENERAL 
GEORGE SHULTZ 
PA UL McCRACKEN 
PETER PETERSON 
PETER FLANIGAN 

ANTITRUST POLICY REVIEW 

As you know, a small unit of the Domestic Council staff has 
been reviewing current antitrust policy at the President's 
request. 

I am sending you a copy of Lew Engman's memorandum to 
me dated September 1 with its attachments. 

In these 30 or 35 pages are a succinct review of present 
antitrust policies and some possible future directions. 

It seems to me that the next step would be for the gentlemen 
named above to meet, as a Committee of the Domestic Council, 
prepared to discuss and make recommendations for the future 
course of this study. 

I am sure that the President will want to know what each of you 
thinks about these proposals at the time that they are submitted 
to him for review. 

My office will be calling _to arrange a meeting in the near future 
which is mutually ._accommodated t:t:>_ our calendars.

M�antime, may I r��uest that you not share this document with 
anyone else. It is for your eyes only at this stage, for obvious reasons. 

��(LL__ 
:--Ehrlichman 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

September 1, 1971 

ADMINISTRATIVELY
.COWF IDEJ?JT IAI..... 

JOHN D. EHRLICHMAN 

LEWIS. A. ENGMAN� 

Antitrust Policy Review 

The Domestic Council Committee on Antitrust Policy has com­
piled an extensive amount of material on existing antitrust 
law and enforcement policy. Based upon comments from inter­
ested agencies and departments, Dick Nordahl has compiled a 
preliminary and partial list of issues and options in sig­
nificant areas of antitrust policy concern. (See Tab A). 

At this point, however, there is a need to determine the
breadth of the options which should be presented to the 
President, particularly within the framework of realistic 
short run alternatives for the remainder of 1971 and 1972.

The scope of the initial charge to the Committee would in­
clude the mandate of presenting very basic policy alterna­
tives to the President, for example, amendment of the anti­
trust statutes to provide in effect that no particular size
or number of firms is to be preferred in a given industry, 
and that mergers -- whether horizontal, vertical, or con­
glomerate -- are legal unless they spring from a clear at­
tempt to restrain trade, fix prices, allocate territories, 
etc. 

Nevertheless, I suggest that consideration be given at this
juncture to isolating specific aspects of antitrust law and 
enforcement policy on which meaningful action can be taken 
by the President during the next few months. This would not
necessarily preclude the preparation of the broader, more 
basic policy options for consideration in the long run. The 
separation of the review into short and long range aspects 
would also permit some specific short run changes to be made,
if desired, without the delay occasioned by the basic theo­
retical disagreements which would be involved in considera­
tion of more basic and sweeping changes in antitrust law. 
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A. EXTERNAL LIMITATIONS ON PRESIDENT'S OPTIONS

From a practical point of view, there are significant exter­
nal limitations on the ability of the President to achieve 
sweeping antitrust reform, particularly in the short run, 
even if he desired to do so. A memorandum from Jim Loken 
at Tab B spells out some of these limitations: 

1. The Federal courts interpret the vague antitrust
statutes independently of executive branch influence or re­
view; 

2. Antitrust enforcement by the government is litiga­
tion-oriented and is not carried out as a part of overall 
economic policy, since the FTC is an independent regulatory 
agency and the Antitrust Division views itself as an inde­
pendent prosecutor; 

3. Private parties also have antitrust enforcement
authority through the courts, and operate independently of 
any executive branch enforcement policies; 

4. The Chairmen of the key Congressional Committees
strongly favor vigorous antitrust enforcement and would re­
sist or attempt to counter efforts by the President to 
"weaken" antitrust policy; 

5. Nader and others have launched a public campaign
attacking antitrust enforcement policies in general as not 
being tough enough, all with the intention of making the 
public more aware of antitrust policy. 

It is my understanding that a forthcoming report from the 
Antitrust Subcommittee of the House Judiciary Committee 
dealing with conglomerates will recommend stronger anti­
trust enforcement procedures, including the creation of a 
new agency in the Executive Office of the President which 
would have the function, among other things, of reviewing 
all proposed mergers of companies exceeding certain mini­
mum guidelines. 

Thus, if the President desired to propose basic antitrust 
reform, he might have the best chance of success by doing 
so with a stunning program which would shock the antitrust 
bar and require a major selling job to the public and Con­
gress. Political factors, as well as the lack.of consensus 
within the Administration at this time, would have to be 
weighed in the decision of whether such a program should 
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be developed as a meaningful alternative for 1972, whether 
it should be developed as a meaningful alternative for 
1973 and thereafter, or whether it should not be pursued. 

B. SHORT RUN OPTIONS

Even if it were determined not feasible to pursue sweeping 
antitrust alternatives in 1972, meaningful changes in spe­
cific areas of antitrust law could be developed as alterna­
tives for action now. 

1. Public, High Visibility Approaches.

Publicly announced changes in antitrust enforcement policy, 
either through administrative action or proposed legisla­
tion, would have the advantage of indicating to business 
what types of activity would be permitted under the new 
approach. On the other hand, if such changes could be in­
terpreted as "weakening" the antitrust laws, they would be 
attacked in Congress and by the "consumerists" and they also 
might generate demands for more restrictive legislation. 

On balance, publicly announced changes would appear to be 
more feasible in specific areas where the desired goal can 
be identified with other recognized problems. Three which 
particularly seem to be apt possibilities are: 

a. Changes enhancing the.position of U.S. busi­
ness operations in foreign commerce and affecting our 
competitiveness in foreign and domestic markets; 

b. Changes facilitating joint R & D ventures in
general, but particularly in pollution and other areas 
where specific guidelines or requirements have been 
established by governmental action; 

c. Changes relating to patent licensing, particu­
larly insofar as basic R & D and foreign commerce are 
affected. 

Each of these areas might, for example, be put forward as 
a part of the President's new economic policy, as being 
designed to enable us to compete more effectively in the 
world under the rapidly changing conditions of the 1970's 
and 1980's. Jim Loken at Tab B also suggests that a public 
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or visible approach might be taken in the following addi­
tional areas: 

d. Territorial exclusives and related problems;

e. Price discrimination (Robinson-Patman Act
problems). 

2. An Internal, Low Visibility Approach.

In terms of the short run, another and not necessarily in­
consistent approach to antitrust changes would focus on pro­
cedural changes which might have the effect of increasing 
the likelihood that specific enforcement actions of the 
Antitrust Division were in accord with general economic 
policy and goals. As Loken points out, the main impact of 
this approach would probably be the partial drying up of 
government-initiated litigation. While lack of public 
announcement of shifts in enforcement policy would have 
the disadvantage of not permitting maximum knowledgeable 
planning by business, the chances of avoiding outright po­
litical confrontation are greater than in utilization of 
the public or high visibility approach to antitrust changes, 
even though there might be some press attacks in specific 
cases. 

The internal, low visibility approach is probably best 
adapted for dealing with specific conglomerate or other 
mergers, including mergers in the regulated industries. 

3. Counterbalancing Programs.

As a counterpart to any changes in the direction of specific 
areas of antitrust enforcement po�icy, whether publicly an­
nounced or internally generated, it may be advisable to also 
include strengthening elements to antitrust enforcement in 
the areas where there is general agreement as to the need 
for strong action, for example: 

a. Endorsement of a vigorous policy against con­
spiracies to fix prices, allocate territories, or sup­
press innovation, including reintroduction of the bill 
to increase maximum criminal penalties to $500,000 for 
corporations convicted of such offenses; 

b. Greater emphasis to Administration programs
which would have the effect of introducing pricing com­
petition into the regulated industries. 

-4-
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C. FUTURE DIRECTION

Based on the foregoing, I would appreciate your views as to 
the direction the staff effort should now be focused in 
terms of antitrust policy review: 

1. Emphasize development of specific antitrust enforce­
ment policy alternatives for the President in areas (e.g. 
foreign commerce, joint R & D ventures) where meaningful ac­
tion (probably largely administrative in nature, except for 
possibly R & D ventures relating to the environment, etc. 
where legislation might be considered) could be taken now, 
and/or 

2. (a) Emphasize development of broad antitrust re­
form alternatives for the President, but in terms of
the long run, and not at the expense of- the more imme­
diate objectives in number 1, or

(b) Emphasize development on a crash basis of
broad antitrust reform alternatives for the President 
for 1972, but with some greater direction as to the 
degree to which the President may be politically pre­
pared to take on this issue. 

I would, of course, appreciate your comments in general. 

' 
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TIIE PROBLE!-1 

ANTITRUST POLICY REVIEW 

Although Federal antitrust policy has a con­
tinuing effect upon the day-to-day operations and de­
velopment planning of countless American business firms, 
this policy has never been a coo�dinatcd part of overall 
econo�tic policy planning of the Federal government. The 
Antitrust Division of the Justice DepartmGnt has operated 
as the litigation-oriented defender of competition with­
out the need or the desire to concern itself with the 
far-ranging implications of its enforcement program. 

With the support of most Federal courts on a 
case-by-case basis, the Antitrust Division of this and 
previous administrations, as the "enforcer;ient" agency, 
has expanded the application of the antitrust laws into 
many so-called "gray areas," areas which arguably are not 
covered by existing antitrust statutes. The watchword of 
the Division has always been free and open competition. 

Pr�sent antitrust policy is being criticized 
from two di!.-ections. \·�ell publicized att2cks such as 
the recent Nader report, "The Closed Enterprise System" 
and the anti-big business book, "America, Inc." charge 
that the Antitrust Division is not tough enough. 

On the other hand, while accepti�g the goals 
and benefits of competition, some critics of present 
antitrust enforcement policy question whether the cases 
brought by the Antitrust Division always do bring c1l::-out 
more effective competition, and whether the Division has 
given proper attentio11 to the factor of global competi­
tion. In effect, they ask whether the policy of compe­
tition as enforced under our antitrust laws should be 
incorporated into overall national economic goals to in­
sure the continued growth of the American economy and 
its continued effectiveness in the increasingly inten­
sive competition of the world marketplace. 

SCOPE OP REVIE�·7 

This memqrandum will examine those major policy 
areas where questions exist as to whether present anti­
trust enforccnent policies are correct and substantiated 

I • 

• 
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( CONGL0'.-1EPJ\'l'E MERGERS 

Present Policv 

The Department of Justice ,-,ill challenge any 
merger: 

(1) between one of the most likely entrants
into a concentrated market and any firm with a sub­
stantial share of that market; 

(2) liliich threatens to entrench or increase
the market power of a leading firm in a relatively 
concentrated or rapidly concentrating market; 

(3) which creates the power to engage in re­
ciprocity or the opportunity to benefit from reci­
procity effect; or 

(4) which contributes to the trend of increased
aggregate economic concentration or threatens to 
further accelerate it. 

The Department's policy is to determine the extent to which 
Section 7 of the Clayton Act is applicable to pure con­
glomerate mergers based on the above tl1eorics of challenge. 

The Stigler Report strongly urged that the De­
partment not pursue a program against large conglomerate 
mergers unt{l such time as more is known of their effects 
on competition. 

Issues 

1. Is Section 7 applicable to pure conglomerate mergers?

2. Is aggregate concentration occurring in the U.S.
economy; and if so, is it detrimental to the ecpnomy
and competition?

3. Is concentration occurring within individual markets?

4. Should nori-econornic factors {political, social) ·be
u�ed as a b�sis for challenging mergers?

, "' 

•

Reproduced at the Richard Nixon Presidential Library and Museum



( 

(_ 

c· 

by valid economic data. The questi6n running throughout 
this revic'.-; is: Is a pc1rt:i_cul2.r .. policy unduly il::T)Cf.:ing 
econoraic grm-:th and the a.biJ.ity of t.h� U:1it.u3. Sta'c.�s to 
ef f cc t J. �-e 1 './ CC;i:."...,C:\:67_:.:;--tnc- \•:o:r J.c.t rna r i:c f uI21.c-���-s e:acn� 
pr6blc,n <lrea of 2.ri t�st policy is rcvTc;�,2d, the posi­
tion of the President's Task Force on Productivity and 
Competition, chaired by Professor George J, Stigler of 
the University of Chicago, as reflected in its March 7, 
1969 report (the Stigler Report) will be noted. There 
are areas of both agreement and disagreement betwo�n the 
Stigler Report and present �ntitrust policies. 

This memorandum will not deal with the substan­
tial areas of antitrust policy where there is little con­
troversy, which includes such criminal violations as con­
spiracies to fix prices, divide territories, and refuse 
to deal. 

subjects: 
The attached papers deal with the following 

Conglomerate Mergers 
Foreign Cor:"11ercc 
Joint Research und Development Ventures 
Failing Company Defense 
Reciprocity 
Territorial Exclusives (Franchises) 
Patent Procurement and Licensing 
Price Discriminatioh 
Oligopoly 
Vertical Mergers 

:..- Horizontal i-:ergcrs 
Competition in Regulated Industries 
Resale Price Maintenance 

' ' 
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5. Should size alone be a legitimate test of the legality
of con9lo:ncra te mergers?

6. Should efficiency and more effective use of resources
and capital be an element to be considered before
challenge of a merger?

7. Is present conglo�C!rate policy a significant impedi­
ment to diversification through acquisition of a go­
ing concern?

8. · Are the present theories of "potential competition"
and "reciprocity effect" economically substantiated? 

9. Is present policy unduly i□pcding economic growth and
the ability of the United States to effectively com­
pete in the world marketplace?

pptions 

1. Do nothing since merger wnve has at least temporarily
abated and r.-:ost of the Department's conglomerate cases
have been settled.

2. Seek legislation exempting pure conslo�eratris from
Section 7 or including them and estci.blishing basis
for challenge.

3. Declare a moratorium either publicly or privately on
pure conglomerate cases until economic consensus on
conglomerates reached .

. 

4. White House statement that l\dministration ,-lill not
seek to block rnGrgcr s \•Jhich it feels will stimulate
economic growth and lGad to a more efficiGnt utiliz­
ation of resources.

·s. Similar statements concerning mergers which will help
the U.S. position vis-a-vis increasing foreign com­
petition.

6. Revise Merger Guidelines to reflect a rnore positive
stance in relation to conglomerate mer,gers.

'· 

, ..
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Problems 

1. June, J9G9, speech by the httorney General attac} g 
economic concentration, which has been elevated i.
an extension of the Merger Guidelines involving a

-- bigness test. 

2. Soon to be released study of conglomerates by Anti­
trust Subco;,,mi t tee of the Ilousc Judiciary Commi ttce,
the tone of ,-.1hich is not favorable to large conglom­
erates.

, .. 
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FOREIGH CO�-lMERCJ: 

Present Policv 
---

(1) Anticompetitive activities of Amerihan
companies having substantial effect on United States 
foreign coi"i"L!"r.erce are vic,-,ed as violations of U.S. anti­
trust ).aw even though some or all of the conduct giving 
rise to restraints takes place outside of the United 
States. The Webb-Pomerene exemption for export trade 
associations is construed narrowly and its use is de­
clining. 

The Stigler Report recorrunends repeal of Webb­
Pomerene because "creation of cartels in foreign com­
merce is antithetical to the underlying theory of the 
Sherman Act." 

(2) The Department applies the antitrust laws
to the operations and �ctivities of foreign co�panies 
within the United States just as it does to United States 
co�panics. Exclusionary or discriminatory practices by 
United States firms directed against foreign firms are 
treated the sa□e as if the victim of such practices were 
a United States firm. The Department has taken an active 
role in Treasury Dep�rtmcnt antidumping proceedings, 
usually arguing against the imposition of duties on for­
eign goods. 

Issues· 

1. Should United States firms· operating abroad be held
to as strict antitrust standards as if they were
operating �ithin the Unit�d States?

2. Should foreign companies doing business in the United
States be granted certain exemptions from application
of antitrust laws in order to encourage foreign in-
vestment in the United -�tates?

3. Should Webb-Pomerene Ex�ort Associations or other
joint.export arrangements be encourageu?

, -

•
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( 4. Should the Department be involved in antidumping pro­
ceedings? 

5. Should over-all United States foreign economic policy
__ be considered prior to the filing of antitrust cases 
--:::-involving foreign conunerce? 

6. Is present antitrust policy involving foreign commerce
detrimcnt�l to United States attempts to compete in
the international marketplace?

Options 

1. Announce a policy of encouraging broader use of Webb­
Pomerene Associations or suggesting new legislation to
encourage joint export arrangements among United States
companies.

2. A \vhi te House statement to the effect that joint ar­
rangements to increase United States export trade will
not be blocked by unnecessary and rigid application
of United States antitrust laws.

3. Seek le�islation that would effectively encourage for­
eign investment in the United States without fear of
United States antitrust laws.

4. Seek legislation whereby United States exporters of
technology could effectively block for a limiteJ time
the importation into tl1e United States of goo<ls pro­
duced. with that technology.

5. Announce thQt United States business operating abroad
will not be unduly hampered by rigid application of
United States antitrust l�ws and seek legislation if
necessary.

6. Do nothing since there are not many actual antitrust
cases involving foreign co�nerce. Problem is the f�r­
reaching effect of those few cases.

Problems 

1. United States has been a leader in enforcing anti­
trust laws and other countries, notably the Common

, ... 

..
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Market and Great Britain, are now developed to the 
point where they are taking a harder antitrust line. 

Freeing United States companies from antitrust rc-
___ strictj_ons could lead to retaliation or encouragement 

of international cartels. 

I 

I • 

�3-
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JOINT Er::";E.7�RCH l\iW DEVELOY.'Kl:I·;T VEh'TUP.ES 

Present Poli�x_ 

The Justice Department will challenge any such 
arrangement vhict1 plflccs any restriction on the parties' 
individual bus:i.ne;ss dee i�;ions and r isht to conduct inde­
pendent research. Al though the Dcpartritcnt has permi t-tcd 
soille consultation arrangements (e.g., G.M. and American 
Motors on exh,rnst devices) it discourages - such venturc�s, 
choosing to rely on competition to provide technological 
innovation and development. 

Issues 

1. Is the present policy detrimental to U.S. position
as technological leader in the world market?

2. Are there areas of concern such as pollution control
and housj_ng wh6re exemptions should be made to ob­
tain technological breakthrou�rh!'.;? Should e>:ernptions
particularly be mad� in industries affected by en­
vironmental or other standards which have been man­
dated by Congress on administrative regulation?

Options 

1. Do nothing and perpetuate p�esent policy of discour-·
aging joint R & D ventures.

2. White House statemant that antitrust laws will not
· be used to bJ.ock reasonable joint efforts in high

cost technological areas.·

3. Support legislation (such as Griffin bill on auto
pollution) which exempts certain ventures from anti­
trust laws.

4. Support generc1l legislation which
when President designates an area
work in the national interest.

I " 

provides exemption 
to �equire joint

'· 

. ' 
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C. 

· ·Problems

1. Pro-bign�ss criticism and evidence that bigger ven­
tures do �ot produce innovation based on past his­
tory.

\ 

. ..... 

I ' 
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Present Policu 
J 

· FAILING CO>iPJ\NY DEFENSE

This defense to the Department's challenge of 
a merger will be allow8d if: 

(1) the resources of one of the firms are such
that it has no reasonable prospect of remaining via­
ble; and 

(2) good faith efforts by the failing firm have
not turned up a reasonable offer of acquisition more 
in line with the purposes of Section 7. 

Issues 

1. Is this defense construed so strictly by the Depart­
ment as to make it impractical1

2. Does present policy act as an impediment to a more
efficient allocation of economic resources?

Options 

1. Do nothing with the practical effect that the defense
will seldom be used.

2. Revise the Merger Guidelines to make this defense
more avail2ble. \vi th respect to airline merger guide­
lines, DOT \·:ould extend the exception to situations
where a company was not failing but faced financial
difficulties or limited expansion possibilities.

3. Use statements by the Attorney General or Antitrust
Division officials to broaden the defense to covpr
sick as well as nearly dead companies.

Problems 

1. Soft on big business tag and the type of criticism
which accompanied the guarantee to Lockheed.

, .. 

- .
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RECIPROC I'I'Y 
, 

EE.£_scnt Pol ic__y_ 
. ·. 

The Department investigates and challenges by 
civil suit systc�atic reciprocity on an industry-wide 
basis, so as to ensure equal treatnent and to prevent 
business injury to individual corripunics frorn unfair com­
petition. "Reci!)roci ty effect," the tendency of a firm 
to c!1annel its purchases to a company to which it sells, 
is not challenged independently, but is one basis for 
challenging l.::.rge conglonerate mergers. 

A working paper prepared by Professor Stigler 
-for the Task Force dismisses reciprocity as more talked
about than practiced and seldom anti-competitive in ef­
fect .

. Issues 

1. Is syste�atic reciprocity such an eccinomically sig­
nificant pructicc as to wnrrant large industry-wide
investiga.tion?

2. Is the channeling 6f purcha£es to increase sales,
when no co�:pulsion is used, a practice that should
be eliminated or that should concern government?

3. Is "reciprocity effect" a valid antitrust concern or·
ari impedi�ent to otheiwise �ssentially pro-competi­
tive mergers?

4. Is reciprocity in fact pro-competitive because it is
one-way of making price exceptions iri an otherwise
rigid price structure?

pptions 

1. Cease the use of "reciprocity effect" as an element
in the challenge of conglomerate mergers through di­
rection to the Attorney General. Rev.rs.ion of Merger
Guidelines may be ari effective way to remove "reci­
procity effect" as an issue.

I ,. 
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2. Direct enforcement to individual cases of blatant
systc1:�atic reciprocity involving compulsion and
cease industry-wide investigations. May even ex­
press intcr�st to prosecute such cases criminally
to take c�phasis a�ay from toning down of enforce­
ment zeal a�ainst reciprocity in general.

3. Do nothing and let present industry-wide investi­
gations run their course.

Problems 

1. Repudiation of a key McLaren policy supported here­
tofore by the Attorney General.

2. COinpa.nies already hit on an industry-wide basis may
complain of discrimination.

. .

, .. 
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'l'ERRI'l'ORIJ\L EXCLUSIVES (FRANCHISES) 

Present Policv 

The Department will usually pursue by civil ac­
tion efforts by sellers to control either the territory 
in which or the pej�sons to who:n ri purchaser-customer r.wy 
res el 1. The Depa:ctr::en t docs not consider II location" and 
11 prirnary n��:pon�d.bility" clauses ilJ.cgal by themselves, 
recognizing a manufacturer's interest in having his goods 
distributed efficiently. The policy is less stringently 
applied to new entrants. 

Issues 

1. Is �he present policy against territorial exclusives
economically justified?

2. Is legislation necessary to clarify the rights of
francl1isors in regard to territorial restrictions?

1. Do nothing and let case law develop narrowing the area
of permissible conduct.

2. Propose legislation which would clarify the rights of
franchisors in establishing territories for franchis­
ees.

3. Have Division publish guidelines for territorial ex­
clusives.

Problems 

1. 

2. 

Inevitable anti-consumer criti�ism because terr�torial 
exclusives would tend to rigidify prices for the prod­
ucts involved. 

Legislation giving franchisees more .rights to unre-­

stricted opciration has been proposed in re�ent years 
(Senator llart). 

, .. 
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-3. Established case lm-1 vmuld restrict the use of the 
guidcli.ncs approach. 

4. Any toning down of opposition to territorial restric­
---tions would be a reversal of the cumulative policies

of this and recent administrations. 

I 

. I " 
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PA'1'EN1' PROCURE?'-1El·:T 1'.ND LICDlS I!-�G 

Present Policv 

The Department will challenge by criminai ac­
tion patents frat�dulcntly procured. It also seeks· to 
challenge validity by civil suit on bases other than 
fraud, such as non-invention, obviousness, etc. The De­
partment will challenge by civil suit pc1tcnt and )�now­
how licensing practices which lack legitimate justifi­
cation in protecting the patentee's rights and adversely 
affect co1-;1peti tion beyond the claims of the patent. The 
Department believes that antitrust law is applicable to 
all aspects of the p�tent system which is viewed as an 
exception to general competitive rules. 

Issues 

1. Should antitrust law be applicable to patent licens­
ing and technology licensing agreements?

2. Should the Antitrust Division chc1llenge the validity
of patents other than on grounds of fraudulent pro­
curement?

3. Is legislation necessary to clarify the rights of
patentees in the licensing of their patents?

4. Is. legislation necessary to clarify or establish
parameters for the licensing of unpatented technol­
ogy?

5. What steps, if any, should be t�kcn to conciliate the
breach between Cor.unerce arid Justice in the pa tent
area?

6. Is present antiirust policy impeding U.S. attempti to
compete_ in the international marketplace?

Options 

1. Do nothing and let the courts develop the law on a case­
by-case basis.'

' .. 
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( 2. Support Co�mercc position in favor of presently 
pend i r:q lc.:g i sJ.n t :i.on (Scott amcncJmcmts) ,-Jhich would 
codify risr lits of patentee::; in licensing their pa­
tents. 

--

3. Support Justice position in o�position to presently
pending lcgisl�tion.

4. Support J.egislation that would allow U.S. exporters
of unp""'tcntcd t1:::chnolos:;y to restrict its use terri­
torially and othe:n-:ise.

5. White Ho1..1se statc1,1ent to the effect that Administra­
tion \·Jill do evcrythin9 it can to encourage U.S.
technolo9icc:l innovution to advunce U.S. competitive
position in the world marketplace.

Prob)erns 

1. 

2. 

_Commerce und Justice have taken diametrically opposed 
positions in he,i.ring on pending Patent Revision bill 
and Scott i.l.l,!2nd;-:1er,ts on pc1te:nt licen:,;j_ng. 

Dangers of anti-consumer tag l)ecause of �ulk of patent 
cases pc-n::1ing are c:1g.:1inst drug cornp,rnics and previously 
indicted elGctrical firms. Note recent speeches of 
Ralph Nader and . Senc:1 tor liar't ct t Con f crence on Invent­
ors and l,on-Technicul Barr icr s to Innovation. 

I " 

-2-

Reproduced at the Richard Nixon Presidential Library and Museum



' ' 

I-·rc �fen t Poli cv

PRICE DISCRT!Hi�7\'J'ION 

The Antitrust Division defers to the Federal 
Trc1<le Comrni :, sio:i for enf orcem2nt of the Robinson-P<1 lr;.an 
price disc1�iminotion statute, primarily because 0£

1 

its 
distaste for the statut0. 'I'he I''J'C recently c1nno1.1nced a 
revie,,; of enfor.ce2nent policic�s under. Rouinson-Patrnan. 
Government cu.scs in recent yeurs have been fe,,; in num­
ber. 

The Stigler Report and most other recent re­
ports severely critize Robinson-Patm�n and call for its 
substantial revision. This coincides with present Anti­
trust Division views. 

Issues 

1. should Robinson-PQtman be repealed or at least sub­
stantially revised?

2. Does act.i vc en£ orcenent of this l\ct actually dcpr i ve
the consu:-:H:r of the b2nefits of competition by pro­
moting a rigid price structure?

Options 

1. Do nothing until present FTC study of Robinson-Patman
enforcement is completed.

2. Recommend legislation rev�sing the law.

3. Recommend repeal of Robinson-Patman.

Problems 

1. �o significant problems. Repeal would raise criti­
cism, but revision would have wide support of Anti­
trust Bar.

, .. 
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OLIGOPOLY 

Present Policy 

The D0partment has not been able to develop a 
satisfactory theory upon which to proceed against oli­
gopolies in the absence of some abuse of monopoly pov:er. 

The Stigler Report recommends against a course 
of pursuing the break-up of oligopolies except in the 
presence of clear evidence of collusion and noncompeti­
tive pricing. It expresses confidence that the courts 
will. order structural remedies when lesser remedies arc 
likely to be unavailing. 

Issues 

1. Should the oligopolies which exist in a number of
important industries be broken up?

2. Should legislation be proposed w l1ich would facili­
tate the brcc:1king up of oligopolies?

3. Arc oligopolies so similar that set rules can be
applied to them all?

4. Does the existence· of an oligopoly mean that prices
and profits will be higher and innov�tion slower?

5. Does oligopoly automatically mean less vigorous com­
petition?

9ptions 

1. 

2. 

Do nothing and rely upon new technology� foreign com­
petition and new entrants sue� as conglomerates to 
bring more competitive structure to present oligopo­
lies. 

Recommend legislation such as the Conccntrc1ted In­
dustries Act of the ·Neal Report to establish the 
mechanisms and formulas for breaking up concentrated 
industries. 

I " 
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( 3. Attempt under theories proposed by some scholars to 
deconccntrate oligopolies by use of present Section 
2 of the ShQrr.w.n Act. 

Problems 

1. No rc2.l problems if continue present policy of doing
nothing to break up concentrated industries.

2 .. Tremendous business opposition to any program to 
break up oligopolies. 

·, 

I "' 
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VER'I'ICI,Y, J·iERGERS 

--..... 

Present Policy 

The DcpcJ.rt:-r.cnt ,-:ilJ challenge under the strict 
limiting provisio::-is of the I-i2rgcr Guidelines all vertical 
mergers involving i:l.ny apprcc.i.c1ble market share held by 
either pc.1rty. 

The Stigler RC!po:ct unanimously attacked an ex­
tensive and vigorous policy against vertical mergers, 
stating: "Vertical mergers should not be forbiducn as 
a class." 

Issues 

1. Should the policy regarding vertical mergers remain
rigid and negative?

2. Arc most vcrtic.:.�l rn·crscrs nonco::-npctitivc in effect?

3. Is the policy against vertical integration mergers
impeding the movcrnenl to a ·1�10r8 economical alloca­
tion of resources and capital in the American econ­
omy?

Ootion� 

1. Revise the standurds of the Merger Guidelines to
reflect a less rigid policy toward vertical mergers.

· 2. Do no�hing with effect that large vertipal mergers
will not take place or be attempted.

3. Seek legislation to override the rather rigid case
law in the vertical merger area.

4. Declare a moratorium or challenges tQ at least mod­
erate size vertical mergers wl1ilc legislation pend­
ing.

, .. 
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c_· ProbJcms 

1. Rigid, estahlishcd case law predating this Admi.nis­
tration which cannot be overruled by a mere revision
of Merger Guidelines.

2 . .  Danger of: pro-big business criticis� since vertical 
merger policy is no longer considered a "gray area." 

. .

. . 

--

' ... • I 
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HORIZONTAL MERGERS 

Present PolicY: \ 

The Justice Department will challenge a11· hori­
zontal mergers of any ap?rcciable·size particularly in 
concentrated industries. Merger Guidelines set forth 
market perccnttlge tests for challenge. 

The Stigler Report would make Merger Guide­
lines less stringent in this area. 

Issues 

1. Are present policies which border on a 12cr se rule
too stringent?

2. Should market-share percentages be the sole test for
evaluating horizontal mergers?

3. Are market definition criteria reasonable?

4. Is present policy unnecessarily impeding the ability
of U.S. firms to compete in the world marketplace?

·options

1. Do.nothing, extending the almost total bar on hori­
zontal mergers.

2. Revise Merger Guidelines to lower market-share per­
centages and modify market·definition criteria for
horizontal mergers.

3. Propose legislation to exempt certain mergers in the
national interest.

Problems 

1. 

2. 

Long established case law against hoiizontal mergers 

Pro-bigness criticism. 
I " 
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co�-a) ETI'J'TON n� REGUI,7:7�D IiWliSTRIES 

Present PoU.cv 

(1) The Antitrust Division participates in
regulatory proce.edin'JS rcquirirnJ 2.11 uccor.;!,10dation of the 
purposes of tho anti u·u sL J a,•.'S c:n(l. purpo.::.;es of the regu­
latory st2.i.:.ut:•-:s u.nc.l bas sought to play such a role in 
important reJuJ.atory p:cocced.:in9s raising competitive 
issues., such ��� entry, r.-:c:cgc,r s und co:-:1:-r-1011 control, u.nd 
restrictive pructices. 

(2) The Ju2.tice Depart;�1cn t also continues to
file suits against c:inticompctitivc acts of regulated 
firms which re:-:::nain sub:j cct to the anti trust lm-.1s e):cept 
where Congress has clenrly created an exemption or where 
an e>:cmption must be irnl)l i ed to 1;1ake the regulatory 
scheme function effectively. 

The Stigler Report strongly urged more competi­
tion -in regulc:t.ed industr ics ·through: (a) easier entry, 
and (b) more freedom in pr ice co;npeti tion. 

lSSU-?S 

Many of the issues \·.·i th. rcsp�ct to cornpcti tion 
in the rcguluted industries are being deult with by sep­
arate task forces. Soi,1C of the questions include tl1e 
following: 

1. 

. 2. 

3. 

Should pricing coTilpetition be brought to regulated 
industries, priDnrily transportation? (This is be­
ing considered in tr�11sportation deregulation pro­
posals.) 

What should be the proper er iteria for n:ergers in 
the aiiline industry? 

What should be the Administration position relating 
to multi-�edia ownership, particularly ownership of 
TV stations by newspapers? 

4. Should there be more·cornpet;i.t.:i.on i.n brokerage rates
on the stock exchanges? (Sc1w.tor \•;illiams has re­
qu6st.ed a Antitrust Division position on this issue.)

, .. 

.. 
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RES!,LE PRICE r-:JI.Il·�T:SNANCE 

Present Policv 
----·--

The DeparUnent pro!';ecutcs by civil suit all re-
. snle pr ice rnG! in ten2.!;CC arru.nc;e::-i:er:t s cxce:;_)t v:hcre they 
arc specifically protected by state Fair Trade laws. The 
Department has reco�nendcd rcpoul o� th� Federal statutes 
exempting state Fair Tra<lc agreements from the antitrust 
la \·,s. 

Issues 

1. Is cu:crcnt policy too narr0\-1 to encompass the variety
of effects, which may flow from resale price mainten­
ance?

2. Would repeal of the Fair Trade exemption reduce con­
sumer prices without significantly damaging the re­
putation of brand name manufacturers?

3. Is restriction of intra-brand price co�p2tition neces­
sarily bdd in the fo.ce of inter-bran<l co.ni:X.!_tition?

Options 

1. Recommend the repeal of the Fair 'I'raqe exemption.

2. Support legislation which \fould allow resale price
maintenance in non-Fair Trade states.

3. Do nothing, allowing the Division to construe any
exemption to the rule aga�nst resale price mainten­
ance narrowly.

Problems 

1. Gonsidcrc1ble amount of case· law against resale price
maintenance.

. .

. 2. Recommending repeal of Fair Tra<le ,,,ould engender
strong opposition of groups such as Retail Druggists
and established stores.

, .. ,. 
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MEMORANDUM FOR: 

FRO?.,,f.: 

THROUGH: 

.. 

SUBJECT: 

August 20, 1971 

JOHN D. EHRLICHMAN 

.TAMES'B. LOKEN 

PETER l,{. FLANIGAN 

Antitrust Policy Study 

Tho President is understandably concerned about the impact of 
feclerul antitrust lawo and cniorcement policici:: on his economic 
objectives and the rcn.ctioa9 o! our supporters in the business 
co1nmunity to the Administr.ition 1s nntitr.ust activities. Based on 
the experience of our office, it is clear that a sizeable number of -
businessmen believe that t'.10 federal ;:mtitrust a��ncies (Justice and 
FTC} un.duly hr.raas tho private sector and blindly pursue a nineteenth­
century econon1ic philosophy that clues not meet the needs of today's 
cconon1y. 

The working group chaired by Bud 1-(::::-ogh and now Lew Engman has 
completed an eY.haustive compilation of background materials and 
preliminary ag0ncy comrncnts • has selected rnajor areas of antitrust 
policy concern, and has rained specific issues and options with respect 
to each policy area. M:y views h<lve been requested as to tho issues 
and options to be further cxplo1·cd and the app1·opriato method of study 
and implementation. 

In n1y opinion, the question of which antitrust iosucs should be further 
otudicd cannot be divorced fro1n tho qucntion of what couroc of action 
the Prcnidcnt is politically prepared to take to achieve, or atternpt to 
achieve, antitrust :reform. Given the scope and complexity o! the 
antitrust lawf:l, it seems e:JScntial to avoid an cn<llilss theoretical 
analysis of antitrust reforms we would liko to sco take place. Such 
wheel spinning n1ay inevitably occur if we lose Eight of the fact that 
a Presidcnt 1·s unilateral abilit}' to achieve antitrust reform is oevcrcly 
circumscribed by powerful inotitutional and external !actoro: 

.. 
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ADlvHNISTI:A TIVELY CONFIDSNTLI\.L 

Q 
z 

{ 

(i) Final interpretation o( th� vag-uc antitrust statuten ha::;
historically been the function of the focleral courts through case-by­
case ac.1judication. This results in ad hoc, uncoordi.n;:,.bd policy 
making v;hich is often inrmuno from Exocutivo B:ranch influence 
or review. 

(ii) Government cnforcernent policy b Htigation-oriented and
is carried out, concurrcntlr, by an incJcpcncient regulatory agency 
and by a Division of the Department of Ju3ticc v1hich vbv:s itself as 
<'Jl inclepcndcr.t prosecutor, not as one componont of an economic 
policy-makingaap;,aratus. 

(Hi} By Congre!;sion<'ll design, antitrust enforcem.ent is also 
. placed in the hands of privntc plaintiffs who n.re not limited by Executive 
Branch enforcement policies and whose econc,mic interests He in con­
stant cxpan:;ion of antitrust prob.ibitiona. 

. (iv) The heads of key Con�rcssional subcomm.ittcos, Senator
Hart, Conr.,:1·cs�mcn Ccllc:r �nd P;�tman, are champions of vigorouG 
antitrust .::r!forcen1cnt and wc:.1ld ctrongly r0si1,t, in a partir;an fa:-hion t

attc1nptn by the Prcdd�nt to 11,•.,c:.tcr do,vn 11 our antitn�st otatutes, 

{v) Ralph Nn.d3r and othar consumerists hn.vc recently l;.unched 
a campaiGn to lnobilize:: the consurner, lobby behind even st1·ongor .1nti­
trust attackn ni2.L--ist Big Busine::io. A publiciz.ed effort in the oppordto 
direction pos.os at least some political risl-;. of confrontn.tion, 

I 
There are three general tochniques by \vhich the Administration could 
attempt to influence specific .:i.nt.itrnst h-..w and policy: by int0rnal 
persunoion :.md/or cli::.·(!Ctivt'l to the nntitrust enforcement azencies, by 
public announccn1cnt of chan�co in antitrust enforcement policy, and by 
roqueat fol' statutory reforrn, I think it useful to exan1ine the likely 
irnpact of eo.ch in light of the above constraints. 

1. Internal fteforin, This is politically tho least scnf.::itivc alternative.
The ·P:resiclont ,·.,ould conccn.trn.tc on reversing the Antitrugt :Qivision's
tra<litional ind()pcn<lcuce and on persuading key FTC pcnoonnel to
follow Ac1mini5tration aconomic policies in the FTC 1 s enforcement
activitios. There would be o ome aclvers a publicity cau!:1cd by leaks,
nncl .perhaps by reoignntions "under fire,'' but public awareness would
be ecanty aud serious political confrontution could probably be avoided.

I " 

\ . ,,

,. -: 
r: 
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3. 

ADMINISTRATIVELY CONFIDE!\'rrlAL 

Under this alternative, heavy emphasis Ghould be placed on tho pro­
cedureo o.s well as the r;ubr;t�nce of antitrust cn.forccm�nt. In this 
regard, Jirn Lynn's memo o! April 1, which focused on tho ·c1ecision-
1naking prc::cas within the Antitrust Division, seems particularly 
useful; not surprisingly, Dick McLaren's reply was cva:,ivo· and 

•••••✓ inadequate. 

Beyond questions of enforcement procedure, thero are htlicrcnt limi­
tations on the offectivenoa a of this technique which should lead us to 
ignore policy area.tJ that might otherwise bet of groat concern, To bo 
effective, int0rnal :reform 3hould p1:obably be limited to n1·eas 

(i) ·v-,h.ere the c:tatutory framev,;\')rk tis vaguo or a1r.1biguoue,

--- _r _ .... _ .,.- . 

(ii) whero the caso lnw is unclevolop�d or uncertain.

(Hi) v;hero privnte lawouitG nre 1·aro or do not have great 
impact, and 

(iv) whoru chanGea in enlorccmc11t policy uood not be publicly
communicutecl to be effective. 

Obviously, these a1·e ocvere restrnints, Bc.>.scd on my c:-:-poricnca, I 
would place in thir; category cc,nglorncrate rn.cr g"1rs, joint research 
n.nd c1evcloprnent ventun�s, co1npctition in regulated ;_nduotries, aud 
poseibly nom� aspectg of forcir;n commerce. Sinco tho main effect 
of such refonn wou.ld be to dry up govcrnrncnt-initiatcd litigation, 
tho impact would be opotty and hard to evaluate. 

a. Publici:.rn<l Enforr:ement Policy Chanc;es. As you know, a major
con1ponent of antitrust cnforcc1n�nt consist9 of policy pronouncements
through cpeochcs, Anti.trur;t Division busin�HJS review letters, and
FTC tra<le r:cgulation rulf!s, ho.n.dy vehicles for communicating internal
reform to the public, l\'ioving to the public .arena obviously co:1-"lplicatcs 
the politics 0! antitruot reform. ·Changco must bo rationalbed, Anti­
trust Division rosign�tiono ancl FTC polarization become rnorc likely, 
and our trust-bustina oppooition in. the Congress is given cm O:).:Cuse to 
mobilize, 

•
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On the other hand, there are major Gains in effectivenc!la, First, 
tho busine:1s co1nmunity is i.nform.ed of govcrnn1cnt cnforccm.ent policy 
and can plan .tccordinz:ly. Second, the courts become aware of 
Executive Brunch rcthinkini tmd, to tho extout they nr0 influcncccl, 
priv;;!.te litigation is less apt to unclcrn1ine the refo:rmo. My best sU,eS s 
la th,1t, assnming no statutory bacldash frc1n the Cou�rcGs, publicbcd 
policy changes coul<l have n rnC!aning!ul hnp�ct on foroica com.mc:rce, 
territorial exclusives and rebted problcr�.JG, patent liccn::iing, and ilt 
least to some extent price t1iscriminatiou (l�cbinson-Patlnan}. 

In aclcHtion, public announcement of n.n !ru,titutional chang<3 in the 
decbion-mal�u13 C\.pparatu9 whercb}r the Antitnrnt L:iviHion \vould no 
longer cxorcbc sole authority for antitruet cnforccrn.cnt policy would 
havo a cub$k1-ntial impact on sophisticatod busineosmea and their law)rern. 

3. Lc�isl?..tiv� Initbtive. ''/ith tho po3siblc exception of a law pcrmittin_:-; 
_.-.,..c__ 

!rec cxchan[je of pollution control technology a1nong competitors, l do
not believe legislation shrin1�inrj the antitrust l�wa c2.n be obtained
tmlcGS it is prcscnbd c1.s pai't of a G\'.'C�pin:; Prcsidcntbl pro��:-am
1·0 ga:.-c1in� 11 C01npctition in the ·10 1 6" which Nould ti,: r.ntitrust initiatives 
(legislative and othl,rwioc) to b�oadcr economic goala. 

Such n proc1·c1m cc)uld bo evolved. For example, the flE;ht against 
infbti.0:1. n1ay dictate changes in tho labo1· antitrust exemption, oligopoly 
pricini, dgid Hobin�i on-F'ntman Act pl·ohibitions. on prico compt'!tition,
e.nd l'CS ale price 1naintenanco s chcmes. Adequate protection. of U.S.
induc;trics �bron.d mar n3cer.;sii:atc a fresh look n.t antitrust and foTci�n
com1norce, plus realit:tic m.crger policies. And cnsudnG tho U.S. l�ad
in now technology 1-nay require rcauonable incentives through patent
liccnfJing,

Thia kind of 1najor initiative would ba attacked no pro-business. Mo).·e­
over, it would have to be bo.lanced and objective onc.l thus would inevitably 

gore opccial busincoa interests (olieopolies like oliaopoly pricing, hibor 
likes its exemption, omall businosa likes Robin.son-Patman a.n.d rerrn.lc 

price maintenance, etc. ). And I doubt thn.t nntitruot reform would 
gener.ata widespreacl interest nnd support from the gencnal public. 

-. .. , .. 

, . 
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There n.ro onough cigns that ou:r current antitruat bws are unsuite<l to 
today's economic problems to j1.u:;tify prcpn.r2.t.ion of a major rcforn1 
package for possible \.mveiling in 1973. For the ahort term, however, 
the only por:eible mcdim� for ,c!ca!3e of Guch a procram would be the 
expiration of the ,1:asci-price freeze when the Prcaidcnt will bo eA-pccted 
to revcn.l o. broad economic go.me plan. 

Under the Bo cb:cumstancos, I bolieva tho P,:esident m.ust c:1.ccide whether 
th�re is any 1·oa·son;}blo chnncc he will wish to make nntitrust reform 
a part of his post-freeze cconon. .. ic pack.age. If so, a cha.sh prof�ro.1n 
to prepare approp!"into initiatives is necdl!d. Hnot, then it seems to 
me that Lli.o irnmediate problem is to <lccic�c whether publb::iz.cd internal 
re{orm is politically ,�cccptabhl c1.t this time and to focus attention oa 
thoso antitl·ust issue:; c-,f high.cot priodty which can be affected by the 
type of internal action we ai-c prepared to take. 

cc: Lew E11gmru1 

- . , 
.� 
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DUM 

THE WHITE HOUSE 

WASHINGTON 

August 17, 1971 

FOR KEN COLE 

Ehrlichman has unleashed Engman on the anti-trust study. 

Engman is hopeful to have something by Monday, the 23rd 

of August, for John to review. 
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