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e However, in the opinion of the Justice Department
the Dent Amendment does not nullify the Firearms
Control Act. Nevertheless, many groups which
oppose gun control maintain that H.R. 12261
invalidates the District's ban and therefore are
strongly urging its approval.

ARGUMENTS FOR APPROVAL

1.

2.

H.R. 12261 is consistent with Congress' original intent
that a thorough revision of the D.C. Criminal Code be
completed before the Council is empowered to enact
changes in the criminal law.

A major revision of the District's Criminal Code should
not be undertaken without the benefit of the Law
Revision Commission's recommendations.

ARGUMENTS FOR DISAPPROVAL -

1.

H.R. 12261 improperly restricts the right of self-
government of the citizens of the District of Columbia
under the Self-Government Act.

In the opinion of the Justice Department, the Dent
Amendment would not invalidate the District's Firearms
Control Act. H.R. 12261 is solely prospective in
application and consequently irrelevant to the
District's Control Act.

The District agrees that no major revision of its
criminal laws should be undertaken without the benefit
of the Law Revision Commission's recommendations. How-—
ever, the Council should not be delayed further from.
enacting urgently needed changes in the D.C. Criminal
Code.

If Congress disapproves of the Firearms Control Act,
it has the power to employ a one-House veto of the
Act. The exclusive method of disapproving an enact-
ment of the District is by "concurrent resolution”
within a period of 30 legislative days after final
District action.

H.R. 12261 does not involve a substantial Federal
interest in the District.
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AGENCY RECOMMENDATIONS
Office of Management and Budget Disapproval
Department of Justice No Objection
COMMENTS
Lynn: "In our view, the bill is not consistené with the

right of self-government for the citizens of the
District of Columbia under the Home Rule Act.
Extending the limitation on the D.C. Council's
authority to change the Criminal Code is unneces-
sary. Additions to the D.C. criminal laws are
needed now to enable the District to meet the
challenges of a changing society. Granting the
power to the D.C. Council to legislate on local
matters under the Code would not interfere with
the work of the Law Revision Commission and the
Council does not require the results of the
Commission's study to weigh the need for such
legislation.”

STAFF RECOMMENDATIONS

Counsel's Office: "Approval of the measure would be

Ken Lazarus fundamentally inconsistent with
with Phil Buchen's the President's announced posi-
concurrence tion on his role with respect to

the legislative powers of the
District government."

Max Friedersdorf, "Recommend approval. Both Houséf//
Assistant to the passed by voice vote and veto
President for would likely be overridden. John

Legislative Affairs Rhodes strongly recommends sign-

ing because Presidential veto
would incite anti-gun control
lobbyists to oppose President.
Gun lobby perceive bill as very
favorable to them because of ‘
Dent Amendment."

RECOMMENDATION

I recommend approval of H.R. 12261.

The Department of Justice, the White House Counsel's Office

and the Congressional Research Service of the Library of



Congress state that the Dent Amendment would not negate the
District of Columbia's Firearms Control Act.

My recommendation is based on the fact that Congress intended
that the D.C. Criminal Code be completely revised before

the City Council be given the authority to enact changes

in the criminal law. Without this legislation, the D.C.

City Council would be able to act in a piecemeal way without

the benefit of the Law Revision Commission's recommendations.

Jim Lynn's memorandum, which includes a letter from Mayor
Walter Washington and Sterling Tucker, together with a letter

from Michael M. Uhlmann, Assistant Attorney General, is at
Tab A.

DECISIONS
1. Sign H.R. 12261 at Tab B.
Issue signing statement at Tab C.
Approve Disapprove

2. Disapproval H.R. 12261 and sign veto message at Tab D.















in annual reports to the Congress, changes in them. The
Commission--a D.C. Government body-- did not become opera-
tional until a year later and now expects its work on the
revision of the criminal laws to be completed within the
next two years.

The enrolled bill would extend for two additional years, until
January 3, 1979, Congress' sole jurisdiction over the criminal
laws of the District for the purpose of giving the Commission
adequate time to complete its work and make its recommendations
to the Congress. The bill also contains a provision intended

to preclude the Council's amendment of police regulations in a
manner which, effectively, alters the Criminal .Code. The
provision was added by amendment on the House floor by
Representative Dent of Pennsylvania, and was apparently directed
at the District of Columbia's Firearms Control Regulations Act,
approved by the Mayor on July 23, 1976, which is presently being
considered by Congress. Mr. Dent explained that he wanted to
prohibit any criminal code changes by "... any subterfuge or

any roundabout, off-the-street method by any departmental police
regulation."

The Dent amendment was passed 262 to 92 and the amended bill
was then approved, by voice vote. Twenty-four hours later,
the bill was passed by the Senate without debate on a voice
vote.

In its report on the bill, the House D.C. Committee maintains
that extension of the prohibition on the Council's changing

the Criminal Code is necessary because completion of the
comprehensive revision and recodification of the District's
Criminal Code by the Congress was intended to be a prerequisite
to the transfer of jurisdiction to the Council over the D.C.
Criminal Code. The Committee report points out that the
conference report on the Home Rule Act stated:

It is the intention of the conferees that
their respective Committees will seek to
revise the District of Columbia Criminal

Code prior to the effective date of the
transfer of authority referred to. (Emphasis
added.)




The House D.C. Commlttee report further notes that the conferees
on the Home Rule Act provided for a single House veto of
Criminal Code changes that might be made by the Council once

the jurisdiction was transferred from the Congress to the
Council. The report states:

This reinforces the commitment of the Congress

to maintain exclusive jurisdiction over amend- .
ments to the Criminal Code until the Law Revision
Commission has completed its study and made its
recommendations, and the Congress has acted on the
totally revised Criminal Code.

The District of Columbia Government, in its attached views
letter, agrees that a major revision of the D.C. Criminal

Code is necessary and should not be undertaken without the
benefit of the Law Revision Commission's recommendations. It
points out, however, that empowering the D.C. Council to enact
changes in the D.C. Criminal Code should not be delayed fur-
ther, because there are a number of. additions or revisions

to the criminal laws which are urgently needed.

A number of such provisions have been proposed by the District
to the Congress -- for example, proposals to prohibit the
unauthorized use of credit cards, to include mobile homes
within the scope of the crime of burglary, and to make it
unlawful to obtain telecommunication services through misrepre-
sentations. Moreover, the D.C. Government maintains that
enactment of such changes would not 1nterfere at all with the
work of the Commission.

The effect of the Dent amendment in the enrolled bill is unclear.
As noted earlier, it was apparently intended to prohibit the
Firearms Control Regulations Act which would ban possession of
handguns to anyone who does not, on the date of its enactment,
possess a valid registration for a handgun. That measure will
become effective unless Congress disapproves it within 30
legislative days, a period which will elapse sometime at the

end of September. However, the Department of Justice advises,

in its attached views letter, that the enrolled bill, in

and of itself, would not invalidate the gun contrcl measure.



Moreover, the effect of the bill is also uncertain in other
respects. First, the amendment references articles regulated
under Title 22 of the D.C. Criminal Code. However, it is not
clear whether licensing of firearms would be affected by
the amendment because under the District of Columbia Code,
the 1lcen51ng of firearms is carried out pursuant to authority
found in Title I of the D.C. Code, a prov151on which predates
home rule. Second, the amendment references "criminal offenses.”
In the District of Columbia it is not clear what constitutes a
"ecriminal offense" since District of Columbia law, as interpreted
by the courts, is not settled in regard to whether or not
criminal sanctions imposed pursuant to police powers translate
civil violations into criminal matters.

We agree with the District of Columbia recommendation that the
bill be disapproved. It can be argued that a further extension
of the limitation on the D.C. Council is consistent with the
original intent of Congress that a thorough revision of the
D.C. Criminal Code be completed before the D.C. Council is .
empowered to enact changes in the criminal law. However, we
believe the basic issue presented by the bill is whether the
two-year extension 1s necessary to protect the Federal interest
in the District of Columbia and if it and the Dent amendment
are consistent with the purpose of the Home Rule Act, namely
the grant to the inhabitants of the District of Columbia of
powers of local self-government.

In our view, the bill is not consistent with the right of self-
government for the citizens of the District of Columbia under
the Home Rule Act. Extending the limitation on the D.C. Council's
authority to change the Criminal Code is unnecessary. Additions
to the D.C. criminal laws are needed now to enable the District
to meet the challenges of a changing society. Granting the
power to the D.C. Council to legislate on local matters under
the Code would not interfere with the work of the Law Revision
Commission and the Council does not require the results of the
Commission's study to weigh the need for such legislation.
Further, this bill is not necessary to enable the Congress to
protect the Federal interest in the District of Columbia. The



Home Rule Act gives the Congress clear authority to disapprove.
D.C. Government legislative acts. Finally, the Dent amend-
ment, as noted above, is both an unnecessary erosion of the
home rule concept and uncertain in its effect on other actions
of the D.C. Government.

A proposed veto message is attached for your consideration.

A

James T. Lynn
Director

Enclosures



THE DISTRICT OF COLUMBIA

WALTER E. WASHINGTON

Mavor WASHINGTON, D. C. 20004

AUG 27 1976

Mr. James M. Frey

Assistant Director for Legislative
Reference

Office of Management and Budget

Executive Office Building

Washington, D. C. 20503

Dear Mr. Frey:

This is in reference to the facsimile of the enrolled
enactment of Congress entitled:

H.R. 12261 ~ To extend the period during
which the Council of the District of
Columbia is prohibited from revising the
criminal laws of the District

which you transmitted on August 25, 1976. The enrolled
bill would amend section 602(a) (9) of the District of
‘Columbia Self-Government and Governmental Reorganiza-
tion Act (the "Self-Government Act") [D.C. Code, § 1-
147(a) (9) ] by extending for two years the prohibition
against the Council of the District of Columbia taking
any action "with respect to any provision of title 23
of the District of Columbia Code (relating to criminal
procedure), or with respect to any provision of any law
codified in title 22 or 24 of the District of Columbia
Code (relating to crimes and treatment of prisoners)."

Section 602(a) (9) currently provides that the Council
may exercise such authority on January 3, 1977; this
bill would postpone the date on which the Council could
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progress. The District agrees that no major revision
of its criminal laws should be undertaken without the
benefit of the Commission's recommendations, and so
informed the House District Committee by letter of

June 29, 1976. However, there are additions to the
criminal laws which are needed to enable the District
to meet the challenges of a changing society. A number
of such provisions have been proposed by the District
to the Congress -- for example, proposals to prohibit
the unauthorized use of credit cards, to include mobile
homes within the scope of the crime of burglary, and to
make it unlawful to obtain telecommunication services
through misrepresentation. Nonetheless, these proposals

are still pending before the House District of Columbia
Committee.

The enactment by the Council of provisions such as the
foregoing would not interfere with the work of the Com-
mission. And it cannot be said that the Council requires
the result of the Commission's study to weigh the need

for such legislation. Nor can it be said that in the
absence of the provisions of the subject bill there would
be no Congressional "oversight" of acts of the Council
pertaining to the criminal laws: § 602(c) (2) of the
Self-Government Act provides that such act of the Council
shall take effect only if not disapproved within thirty
days by either the House or the Senate.

The discussion of the amendment on the floor demonstrates
that it was premised on a fundamental misunderstanding
-0of the Self-Government Act. Its stated purpose is to
"prohibit ... Criminal Code changes by any subterfuge
Oor any roundabout, off-the-street method by any depart-
mental police regulation”. Cong. Rec. H. 8798 (Aug. 23,
1976, daily ed.). These considerations aside, the
impetus for the amendment -- the passage of the Council
of the Firearms Control Regulations Act of 1975 -- was
an exercise by the Council of explicit police power
conferred on it by D.C. Code, § 1-277. TIts legislation
does no more than to amend similar police power



regulations adopted by the prior appointed Council, in
1969, under the same authority. Thus, the amendment
seeks to strip the City's elected Council of an author-
ity which Congress conferred long prior to its grant of

home rule, and permitted an appointed Council to exer-—
cise. .

In conclusion, this bill would extend, for an additional
two years, the period during which the people of the
District may not enact, regardless of manifest need,

any criminal laws, nor any police regulations with res-
pect to any weapon mentioned in D.C. Code, § 22-3201,

et seq. Its provisions are inconsistent with the spirit
of the Self-Government Act and the principle of self-
determination. It does not serve any Federal interest;
rather it is addressed to a matter which is essentially
local in nature. Therefore, the District Government

- strongly urges that H.R. 12261 be disapproved. a pro-
posed message of disapproval is attached.

Sincerely yours,

WALTER E. WASHINGTON

Mayor

STERLIN UCKER
Chairman

Council of the District of Columbia

Attachment
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Attached for your review and comment is a draft letter
for the President to send Chairman Herrity if the
President's opposition is formalized (Attachment D).

I would appreciate your comments by 10:00 a.m. on
Thursday, October 21.

Oppose tax
Remain neutral

Support tax

Attachments






COMMONWEALTH OF VIRGINIA
: BOARD OF SUPERVISORS
CouNTY OF FAIRFAX o rERYISOR

Chairman
BOARD OF SUPERVISORS JOSEPH ALEXANDER

WARREN I. CIKINS

FAIRFAX,VIRGINIA 22030

ALAN H.
JOHN F. HERRITY AUDR!?YIX\:&%%;ZSNE
CHAIRMAN
N, \ 4100 CHAIN BRIDGE ROAD ?'ARSE?QR;P&;\T};. PENNINO
. \\ FAIRFAX, VIRGINIA 22030 September 10, 1976 JOHN P. SHACOCHIS
TELEPHONE 691-2321 MARIE B. TRAVESKY

The Honorable

Gerald R. Ford

President of the United States
The White House

Washington, D. C.

Dear Mr. President:

The citizens of Fairfax County who work in the District of.
Columbia are deeply concerned over proposals which have been
made by officials of the District of Columbia Government to
assess a tax against their income - the so called commuter tax.

Under Section 602 of the District of Columbia Self Government
Act of 1973 (Public Law 93-198), such a tax could not be imposed
without Congressional legislation and the opportunity for a
Presidential veto.

Accordingly, I would appreciate hearing from you as to your
position on commuter tax Tegislation for the District of
CoTumbia Government. —More specifically, I would Tike to know
1f you intend fo vigorously oppose or actively support this
commuter tax. ™ R

Thank you for your time and consideration.

John F. Herrity, Chairman
Board of Supervisors

cc: Fairfax County Democratic Committee
Fairfax County Republican Committee
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DRAFT letter to Chairman Herrity of Fairfax County regarding
the D.C. Commuter Tax bill.

Dear Chairman Herrity:

Thank you for your letter of September 10, 1976 regarding the
question of a commuter tax for suburban residents working in
the District of Columbia. This issue has been discussed fairly
extensively by local officials as well as certain members of
the Congress. However, at this point a final proposal has

not developed and, therefore, it is impossible to respohd to

your question in terms of a specific piece of legislation.

My Administration has not proposed such a measure and will not

do so in the future.

Moreover, I have indicated that under current conditions, and
given the proposals as they now stand, I would not support a
commuter tax. I hope that this letter clarifies my stand

regarding the commuter tax at this stage of development.

Board of Supervisors
County of Fairfax ——___
Fairfax, Virginia 22030 o

Sincerely,
GRF
P TEN
/0;' ' R
Mr. John F. Herrity A
Chairman k: ¥
e

cc: Steve McConahey





