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THE WHITE HOUSE

WASHINGTON M?Tf’
March 24, 1976 (i’»m

MEMORANDUM FOR: THE SECRETARY OF LABOR M//
THE SECRETARY OF TRANSPORTATION
FROM: JAMES E. - CONNOR 3 , 7
SECRETARY TO THE CABINET
‘%/ ZE

The President has asked for a report on the status of section 13(C)
of the Urban Mass Transportation Act which requires that the
Secretary of Labor certify that fair and equitable arrangements
have been made to assure that no employees are adversely affected
by any UMTA grant.

Could you please prepare a joint memorandum to the President
which addresses the major problems posed by the requirements
and implementation of section 13(C), Your memorandum should
include an analysis of the problems, an indicatio of what
Administration actions may be advisable, and a proposed timetable.

I would appreciate it if you would coordinate your efforts with the
Domestic Council.

The memorandum to the President should be submitted to me by

Wednesday, April 7th.

cc: James M. Cannon - /
: . : 2 £0
Executive Director, Domestic Council For "

.
Y

Digitized from Box 21 of the James M. Cannon Files at the Gerald R. Ford Presidential Library



THE WHITE HOUSE
WASHINGTON
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FROM: DAVID LISSY

« FYI
For Appropriate Action
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BOARD OF SUPERVISORS
COUNTY OF LOS ANGELES

856 HALL OF ADMINISTRATION / LOS ANGELES. CALIFORNIA 90012

(213) 974-4111

PETER F. SCHABARUM
SUPERVISOR, FIRST DISTRICT

April 5, 1976

Mr. David H. Lissy

Associlate Director, Domestic Council
The White House

Washington, D.C. 20510

Dear David:

I was pleased to learn of the memorandum sent by Dr. James
Conner to the Secretaries of Labor and Transportation with
regard to Section 13(c¢). This action, I believe, is a giant
step in solving this problem.

I have enclosed a copy of a resolution adopted by the National
Association of Counties which will illustrate the problems of
the transit operators. As to cost implications, I can only say
again that this labor agreement is a direct byproduct of

ICC regulations of the 1890's which eventually drove our
nation's railroads into bankruptcy. The continuation of such
labor protective agreements can only drive the public transit
operators of this country into the same bankruptecy court.

Sincerely yours,

PETE SCHABARUM
Supervisor, First District

PS:dsc
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. MACo POLICY RESOLUTICN Lk
. mmspomrmu LABOR PROTECTIVE AGRESNZNTS SECTION latc) | S
- - hdopted by {#Co Board of Directors
o | - Hareh 30,_,. 1976

WHEREAS, Section 13(c) of the Urban Mass Trasssorizticn act;of 1966 requires
as a precondition to UMTA assistance, "fair and sguitadie”™ amnges:ants to pmtect ;
the interests of employses by such assistaace, and . AP e

HHEREAS, the determination of what iz "fair and gquitable® iz .':r.ada mﬂy by
tha Seretary of Labor without banefit of wri tten ra::u}a.tm'zs, and .

: huﬁiﬁs. hefore making this dotermination, ths Sscretary of Lanor submts ,
proposad 1abor protective agresmonts to unions representing effectad em one*s, and
WHEREAS, the Secretary of Labor typlcally subsits such proposals to many 5
izbor organizations, even Hhere th°r° is o:ﬂy 3 very aini=al ,;atertxa’i mserest
1nvzﬂved and : . . : _

HHEQ._AS, ahe Secrztar:{ of !.a‘;:«cv' sets na 1i=at ";1‘—9 ’5:-;'91:!1 of tme su:h e
organizations may take to review ih2 proposed agrz and S"s:n rewew artan results
in unreasonable and unnecessary dnaa_ys m funding;
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hostage needed WA grants, and e ' L ,
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ignored; and | ,
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WHEREAS, thesz prassures make management of {ransit gperations fn an qﬁ;ﬂyf-
efPicient and cost-effective manner impossible; - _ ZEN

MACo URGES THAT et | S I,
tha Cc:ngrns and the uaparment: of Tra
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istrative procedures currently utilized in
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13(¢c) of tha Urban Mass Transportaticn Act of 1864. Particular zttsntion
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praceduras of 131:) as they impact on thz provision of publxc ;ra*s;crtat101

services

the siudy shou?d also include ot nat be restrictad 10 considerations
such zs: . :

® The relevance and effectiveness of 13(c) in assuring zgresmants which
are fair and equitable s public transgortation usars and taxpayers at tha
federal, state and jocal levels. oo :

& A imitation of 13(:) review prcv1;f“ns to th se unions having a direc
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*. A Ifnit tion of the amount oF tima 2ffacted un1ans may b2 parm
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its administration of 13{:}-
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visions and usa of tha so-called “madsl agrnemant“ nz2gotiated and ngneﬂ by
the American Publie Transi:i Assaciat1 n {represanting nanag‘ﬁ ent) and Lqe
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THE WHITE HOUSE

INFORMATION

WASHINGTON

April 13, 1976
MEMORANDUM FOR: JIM CONNOR
THROUGH: JIM CANNON
FROM: JUDITH RIC

DAVID LIS
SUBJECT: UMTA Section 13(c) Labor Protective
Arrangements

We hosted a meeting today attended by Bob Patricelli, UMTA
Administrator, Bob McManus, his staffer, and John Read,
Executive Assistant to Secretary Usery. Although DOT and
DOL are far apart on 13(c) issues, Read will prepare a
written Labor Department response to the options presented
in Secretary Coleman's April 7 position paper to the Pres-
ident. That written response will be submitted by April 21.
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THE WHITE HOUSE

WASHINGTON

April 22, 1976

MEMORANDUM FOR: JIM CANNON

FROM: DAVID LIS

Attached is your copy of Bill Usery's latest memo on
the 13(c) problem.

Jim Cavanaugh, Steve McConahey and Judy Hope also have
copies.

Attachment



U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY

WASHINGTON

April 21, 1976

MEMORANDUM FOR THE PRESIDENT

ATTENTION: James E. Connor
Secretary to the Cabinet

SUBJECT: Section 13(c), Urban Mass Transportation Act of 1964,
as amended , »

This memorandum follows up on a meeting held on Tuesday, April 13,
1976, between David H. Lissy of the Domestic Council Staff, Adminis-
trator Robert E. Patricelli and Robert McManus of the U.S. Depart-
ment of Transportation's Urban Mass Transportation Administration,
and John C. Read, Executive Assistant/Counselor to the Secretary

of Labor. At the conclusion of the meeting it was agreed that the
Department of Labor would prepare a memorandum in response to

the DOT Memorandum for the President dated April 8, 1976, concern-
ing Section 13(c) of the Urban Mass Transportation Act of 1964, as
amended. A copy of DOT's April 8, 1976 memorandum is attached.

Prior to commenting on individual items in the DOT memorandum,
there are some initial comprehensive observations that must be
made. First, we believe that there is among public bodies, transit
systems, and others who become involved in the UMTA grant process
a widespread lack of understanding of the employee protection require-
ments and the procedures utilized by the Department of Labor in
processing grant applications for certification purposes. There also
is a strongly-felt opposition by some to the specific statutory protec-
tion requirements. This lack of understanding and opposition is
reflected in the overall thrust of the DOT memorandum. Thus,

many of the proposals set forth therein are contrary to the specific
letter of the law. Others run counter to the statute's spirit and intent.
Accommodation of DOT's position on these matters cannot be
accomplished through administration action, but instead would require
amendment to the existing legislative requirements. ‘
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As a second initial observation, we would emphasize that since the
passage of the Act, the Department of Labor has made in excess of
1350 certifications. In only a handful of cases has the Department
been unable to make the required certification. Given the many
diverse and complex situations in which the protection requirements
must be implemented, we believe that this record is commendable.
A 1971 evaluation by an outside contractor concluded that the Depart-
ment of Labor's performance in administering Section 13(c) had been
"uniformly excellent. "

PROBLEMS

Six problem areas are cited in the DOT memorandum, as follows:

1. Applicability.

DOT questionis whether 'protective arrangements developed in the
context of public subsidies to privately owned transit companies and
of railroad mergers and consolidations are appropriately applied to
what is now a publicly owned transit industry. " '

There is very little room for administrative discretion under Section 13(c)
in this area. Section 13(c) requires that protective arrangements cer-
tified thereunder "shall include provisions protecting individual employees
against a worsening of their positions which shall in no event provide
benefits less than those established pursuant to Section 5(2)(f)" of the
Interstate Commerce Act. (Underscoring added.) This language

could not be more clear. The Secretary of Labor cannot certify protec-
tive arrangements under Section 13(c), UMTA, which do not include
Section 5(2)(f), ICA, benefits or the equivalent thereof. Mbreover, we
believe it appropriate that a uniform level of protections apply to
employees who are affected by Federally sponsored and/or funded
activity, no matter what particular industry is involved. What should
vary from industry to industry is the application of the required levels

of protection to place them in harmony with particular industry and

area practices. This can be and is best accomplished through negotia-
tions between industry and employee representatives.

Interestingly, no Federal funds are involved in normal Section 5(2)(f)

applications, merely the Federal (ICC) approval of a private industry
"consolidation'. In the transit industry application on the other hand,
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substantial Federal grant money accompanies the employee protection
requirements, and under the UMTA operating assistance program,
grant money can be used to pay employee protection costs.

DOT's memorandum acknowledges that employee claims for benefits
under Section 13(c) have been small in number and states '[T]herefore,
Section 13(c) is probably producing'very little in terms of necessary
protection, while its operation is causing significant frustration, red
tape, and intrusion on labor-management relations. . ." The lack of
large numbers of employee claims is no indication that Section 13(c)

is producing 'little in terms of necessary protection'. The develop-
ment of the specific protective arrangement for application to a
particular project situation resolves many issues that would other-
wise lead to claims. This is particularly true in the area of preserva-
tion of pension and other fringe benefit programs. Claims for protection
of such benefits are in effect resolved by the parties in advance.
Similarly, arrangements to give retraining and priority employment
rights to employees who would otherwise be deprived of employment
as a result of the Federal assistance reduce the namber of future
claims.

The claim that Section 13(c) causes ''significant frustration, red tape,
and intrusion on labor-management relationships' simply is not true

as a general proposition. Comments on specific points raised in the
DOT memorandum with respect to this theme are set forth below.

We would merely point out here that no evidence or documentation

has been offered in its support. Also, we would cite the following

two statements concerning Section 13(c) contained in a report prepared
by UMTA staff following a November 20, 1975 Conference and Symposium
on Transit Industry L.abor-Management Relations Research:

1. Of the many factors which affect transit industry
labor-management relationships, the provisions
and implementation of Section 13(c) of the UMTA
Act appear to be among the least significant, either
in arriving at contractual agreements or in the
substance of those agreements. Although the
perception by those not involved in collective bar-
gaining of the influence of 13(c) ranges from 'no
effect' to 'blackmail, ' the perception by the parties
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themselves is that 13(c) is not a significant issue in
negotiations. It was the judgment of the researchers
and most of the participants that if 13(c) had never
been enacted, the problems and issues facing the
industry in the area of labor relations would be
similar, if not identical in magnitude and composi-
tion.

2. It was generally agreed that the attention and level
of importance given to the ramifications of the
jurisdictional dispute [DOT-DOL] involving 13(c)
is misplaced and unwarranted. Such a confronta-
tion takes out of context the overriding concern of
the Act as a whole, which must be the Federal
interest and the public interest in assuring a
viable and a responsive mass transit system. It
is in this framework that labor's and management's
responsibilities, whether on the 13(c) issue or in
the broader content of labor-management relations,
should be assessed.

Whatever frustrations and red tape exist in the process arise out
of the labor-management and collective bargaining relationships
which are allowed to operate and not from any Federal intrusion
on these relationships. '

2. Labor unions veto.

The DOT memorandum states that the operation of Section 13(c)
"gives labor unions an effective veto power over UMTA grants. "
The memorandum then goes on to expand on the problems which
arise for grant applicants in the bargaining process utilized by
Secretaries of Labor in the development of protective arrangements
under Section 13(c).

The DOT memorandum itself states that '[T]he legislative history
of Section 13(c) clearly indicates that Congress contemplated col-
lective bargaining as a method of arriving at the labor protective
arrangements to be followed in the transit industry . . .'" To quote

e
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from the Report of the Senate Committee on Banking and Currency
dated March 28, 1963: ""The committee does not believe that it is
feasible to enumerate or set forth in great detail the provisions that
may be necessary to assure the fair and equitable treatment of
employees in each case. In this regard, it is expected that specific
conditions will be the product of local bargaining and negotiation,
subject to the basic standard of fair and equitable treatment. "
(underscoring added)

In point of fact, we would note that we have had to make '"determina-
tions'' of protective arrangements over union objections in project
situations in Denver, Delaware, Chicago, Detroit, .and Boston. This
fact certainly tends to discredit the "union veto power'' charge

The DOT memorandum states that the Department of Labor '"has
issued no regulations to guide the operation of law'. With coopera-
tion and involvement by representatives from UMTA, regulations in
the form of guidelines were drafted during calendar years 1974 and
1975. Those regulations received the internal approval of Department
of L.abor officials. However, when final UMTA concurrence and/or
comment was sought, none could be obtained and the proposed regula-
tions were never finalized.

The DOT memorandum alleges that '"labor's effective veto over UMTA
grants gives labor an important hostage in collective bargaining on
issues unrelated to labor protection . . .' However, the memorandum
admits that '"'such abuses have not been documented. ! We of course
would be interested in reviewing any factual situation supporting this
allegation, however it is our belief based on twelve years' experience .
under the statute and over 1350 certification actions that abuses of the
process have been virtually nonexistent.

3. Impression of clumsy management.

The basis for this problem area is that "UMTA cannot reliably plan
which capital projects will receive funding in any given year because
of the uncertainties of Section 13(c) negotiations. "

We would point out here that UMTA and the applicants for assistance
always have the most control over timing of grant application processing
and 13(c) negotiations. At the request of certain applicants, we have
commenced negotiations prior to submission of a project application to
UMTA and occasionally have been in a position to certify a project

prior to UMTA's formal referral of it to us. P TS
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There are and always will be certain fiscal year-end crises.
However, avoidance of such crises seems to be most within

the control of applicants and UMTA.

4. Burden of proof.

The DOT memorandum apparently seeks to make two points under
this heading: first, that the Department of Labor requires that
protective arrangements be developed even if there is little likeli-
hood of adverse impact on employees and secondly, that grant
recipients must carry the burden of proof in claims cases and

are therefore at a disadvantage, particularly in the context of an
operating assistance grant situation. '

With respect to the first point, we would refer to the last sentence
of Section 13(c), which states that "[T]he contract for the granting

of any such assistance shall specify the terms and conditions of

the protective arrangements.' (underscoring added) Interpreted

in the context of the legislative history, we believe that this language
clearly contemplates the development of specific protective arrange-
ments in each project situation. The Department of Labor has
continually interpreted Section 13(c) as requiring the development

of protective arrangements in advance of final project approval, so
that all parties will be aware of their rights and obligations thereunder.
Also, in the event of disputes as to whether valid claims exist, or as
to the proper administration of those claims, procedures will be
available in the protective arrangement for the orderly resolution of
such disputes. '

With respect to the second point raised in the DOT memorandum
under the '"Burden of proof' heading, it would seem that DOT is
concerned that employees may now be protected against any adverse
effect that takes place during the course of UMTA assistance, whether
or not the adverse effect is a result of that assistance. The model
agreement, which was negotiated for specific application to operating
assistance projects, defines the terms ""Project' and '"as a result of
the Project'' as follows:

The term "Project', as used in this agreement,
shall not be limited to the particular facility, service,
or operation assisted by Federal funds, but shall
include any changes, whether organizational,
operational, technological, or otherwise, which ,{f?ﬁ i
are a result of the assistance provided. The phrase 9;’"/'3
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"as a result of the Project' shall, when used in
this agreement, include events occurring in
anticipation of, during, and subsequent to the
Project and any program of efficiencies or
economies related thereto; provided, however,
that volume rises and falls of business, or changes
in volume and character of employment brought
about by causes other than the Project (including
any economies or efficiencies unrelated to the
Project) are not within the purview of this agreement.
(underscoring added)

On the basis of the underscored language, it is clear that employees
are not provided protection against adverse effects unrelated to the
Federal assistance.

Finally, we would point out that under most protective arrangements
claiming employees have an obligation to identify the project and
specify the pertinent facts of the project relied upon. The burden

is then placed on the grant recipient to prove that factors other than
the project affected the employee. The rationale for this arrange-
ment is that normally only the grant recipient possesses the informa-
tion necessary to establish the validity of or disprove an individual
employee's claim. Were the burden of proof on the employee, he
would find it impossible to meet in virtually every case because of
the lack of availability of necessary factual information to him.

5. National Agreement.

The DOT memorandum states incorrectly that the '""Department of
Labor has been unwilling to accommodate specific geographic
differences'’ in connection with the operation of the so-called

National Agreement. At the time the industry and union representa-
tives who negotiated the National Agreement presented that agreement
to the Secretary of Labor, they also proposed the utilization of certain
specific procedures which themselves contemplated possible modifi-
cations to the National Agreement. The National Agreement has been
applied in a number of instances both with and without modification.

In still other instances, other arrangements than the National
Agreement have been utilized.

The DOT memorandum then states that the ''National Agreement

contains a great number of specific provisions that overly constrain S Eea
management decisions--for example, a requirement that a 60-day IS 2
[ :
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notice plus 80-day appeals/arbitration period be given to local
unions before any schedule or route modification can be imple-
mented. "'

The National Agreement was negotiated by highly skilled and
capable negotiators on the industry side. In toto, we believe
that it compares quite favorably from the applicant side with
previously negotiated Section 13(c) agreements.

The specific National Agreement provision cited in the DOT
memorandum--and interpreted therein as requiring that "a 60-day
notice plus 80-day appeals/arbitration period be given to local
unions before any schedule or route modification can be imple-
mented''--was addressed and highlighted by the Department of
Labor in the context of a recent proceeding to determine its
appropriate application to a L.os Angeles, California operating
assistance grant. In its January 29, 1976 letter of determination
in that case, the Department of Labor found that the notice pro-
vision clearly was not intended to apply to normal schedule and
route modifications. To quote from the Department of Labor's
determination:

"Indeed, it is difficult to construe any events arising

'as a result of' an operating assistance project which

would require notice and negotiation of what are commonly
called implementing agreements. The mere acceptance of
Federal operating assistance funds certainly does not

make every action of the District 'a result of the Project'. "

6. Stifling innovation.

The DOT memorandum states that Section 13(c) has a "seriously
inhibiting effect on innovation in the transit industry. "

We are aware of no idea or experimental method of operation
jeopardized or prevented by Section 13(c). Over the past year we
have been able to develop protections for novel and experimental
endeavors such as the Knoxville van pooling and Rochester dial-a-
ride projects. To quote Daniel Roos of MIT who studied the-
application of Section 13(c) to para-transit projects: ''Many labor
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difficulties arise from approaching labor unions with suspicion
and mistrust. ' Professor Roos noted that problems existed;

he stated that "[W]e tend, however, to exaggerate those labor
problems and thus establish potential conflict situations between
labor and management. "

We do not understand the statement that Section 13(c) "perils the
continued survival of the private taxi industry which would likely
benefit from paratransit development.' DOT determines the
projects and applicants which are eligible for Federal funds and
it is our understanding that certain taxi or taxi-related projects
have already been funded.

Proposed Remedies

DOT proposes six remedies ''to rectify the problems of 13(c) as they
apply to all categories of UMTA capital grants.' Prior to listing
those remedies, however, the DOT memorandum states that "it is
clear that Section 13(c) is being misapplied in connection with
Section 5 grants for operating assistance . . ." The DOT memorandum
-suggests that the Secretary of Labor use alternative administrative
practices from those used in capital grant situations in applying
Section 13(c) to operating assistance grant applications. It is stated
that this is ''wholly consistent with the statute'' and that '"Congress
had to apply 13(c) to Section 5 in order to cover the capital grant
aspect, "' apparently suggesting that Congress may not have intended
that 13(c) apply to operating assistance grants under the Section 5
formula grant program.

We would point out here that during the consideration of the legislation
which eventually became the National Mass Transportation Assistance
Act of 1974, and provided Federal money for the first time for the sub-
sidization of operating expenses, DOT proposed a "technical revision'
to a pending bill which would amend it so as to make Section 13(c)
inapplicable to operating subsidy grants. The Department of Labor
opposed the proposed revision and it apparently was not seriously
considered by the Congress. The language of the statute in Section
5{(n}(1) clearly applies Section 13(c) to operating assistance projects
and the legislative history supports its application just as for the
capital grant program.
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The Department of Labor's comments on the six options set forth
in the DOT memorandum follow under the same headings as used

by DOT:

1. Multi-year certifications, with stronger DQOL role

In accordance with what we interpret to be the legislative mandate,
the Department of Labor approaches the development of protective
arrangements on a project by project basis. For many applicants
and projects, this produces a multi-year certification. The model
agreement is in effect a multi-year protective arrangement for
application to operating assistance grants. '

In the light of a legislative history calling for the development of
specific protective arrangements through collective bargaining in
the context of particular projects it is inappropriate for the Depart-
ment of Labor to attempt to predetermine such arrangements.
Applicants can seek to and do negotiate multi-project, multi-year
protective agreements. This is in keeping with the spirit of the
development of protective arrangements through collective bargain-
ing. It appropriately limits such arrangements, however, to
specifically anticipated project situations.

The Department of Labor continues to feel that it is neither appropriate
nor useful to set fixed time limits on negotiations. Instead, the’
Department expects involved parties to make a good faith effort to
reach agreement on appropriate and mutually acceptable protective
arrangements. If, having made a good faith effort to reach agree-
ment, the parties find themselves unable to consummate an agreement,
either party may request that the Secretary of Labor determine the
terms and conditions upon which he will base his certification. As
pointed out earlier, this is a process that is most in the control of
applicants and the Department of Transportation.

2. Negative declarations with changed burden of proof.

The DOT suggested categorization of projects and use of a negative
declaration of impact statement is a questionable practice under the
statutory language, which states that "[T]he contract for the granting
of any such assistance shall specify the terms and conditions of the
protective arrangements. ' (underscoring added) Attempts to develop
specific protections only after claims of adverse impact are made
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would obviously be difficult. We have repeatedly interpreted 13(c)
as requiring protective arrangements in advance of project approval
so that all parties will be aware of their rights and obligations
thereunder. Also, should disagreements arise as to whether valid
claims exist, procedures are already in place for the resolution of -
such disputes.

3. Federal definition of fair and reasonable arrangements

This DOT suggestion is in our view contrary to the expressed
congressional intent. The recently negotiated national or model
agreement, on the other hand, is an approach which reflects the
spirit of the legislative intent and sets forth a set of presumably
reasonable protections for application in the majority of project
situations while allowing for modification to accommodate special
local circumstances.

Both industry and union representatives have raised the possible
future development of other model agreements for application to
other types of UMTA projects. This approach is in keeping with the
spirit of the development of specific protective arrangements through
collective bargaining as opposed to by Government fiat. :

The DOT memorandum at this point devotes a paragraph to the
relationship of employee protective arrangéments and productivity
improvements.

We are not completely clear as to the intent of this paragraph.
However, the Report of the House of Representatives Committee
on Banking and Currency when it reported out the Urban Mass
Transportation Act of 1963 bears on this point in attempting to
strike a balance between public and private interests:

Although the problem of worker protection may arise

in only a limited number of cases, the committee
nevertheless believes that the overall impact of the

bill should not be permitted to obscure the fact that

in certain communities individual workers or groups

of workers may be adversely affected as the result of

the introduction of new equipment or the reorganization

of existing transit operations. The principle of protecting
workers affected as a result of adjustments in an

industry carried out under the aegis of Federal law I
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is not new, particularly in the transportation industry.
Thus, railroad employees for years have enjoyed
Federal protection against adverse effects attendant
upon railroad consolidations. The problems of worker
protection presented by the bill are not necessarily.
identical to those presented under other laws. The
committee believes, however, that workers for whom .
a standard of benefits has already been established
under other laws should receive equally favorable
treatment under the proposed new program. The
cominittee also believes that all workers adversely
affected by adjustments effected under the bill should
be fully protected in a fair and equitable manner, and
that Federal funds should not be used in a manner that
is directly or indirectly detrimental to legitimate
interests and rights of such workers.

4. Limitation of Section 13(c) to public takeovers.

DOT's proposal here would clearly violate the Congressional intent.
Note the reference in the House report cited immediately above to
workers '"adversely affected as the result of the introduction of new
equipment or the reorganization of existing transit operations. "

5. Legislative approaches

The Department of Labor does not believe that efforts to amend or
repeal the employee protection provisions of the Urban Mass
Transportation Act are appropriate. Moreover, it is highly unlikely
that the Congress will be receptive to any proposed amendment to
Section 13(c).

NEXT STEPS AND TIMETABLE

DOT's memorandum proposes steps to achieve the "effective resolution
of the positions of the Departments of Transportation and Labor." As
suggested at the outset, the Department of Labor seriously questions
whether problems exist to the extent one would be lead to believe by
the DOT memorandum. If the Section 13(c) program operated as has
been alleged by DOT and others, modification would be called for.
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However, the record of more than 1350 successful certifications

during the past twelve years does not support the modification
.proposals.

The DOL memorandum forwarded to Dr. Connor on April 7, 1976
listed some five current studies underway which are directed at or
touch on Section 13(c). Three of those studies are DOT funded. A
fourth is being conducted by the General Accounting Office. It would
not be appropriate to modify the Section 13(c) program until the
results of these studies are known.

Se tary of b

Attachment

cc: James Cannon
Secretary Coleman
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THE SECRETARY OF TRANSPORTATION
VIASHINGTON, D.C. 20530

APR 81575

MEMORANDUM FOR:  THE PRESIDENT

SUBJECT: Labor Protective Arrangements Under Section 13(c)
of the Urban Mass Transportation Act

This memorandum is in response to your request for a report
addressing the magor problems posed by the implementation of
Section 13(c) the Urban Mass TF&JS?OPf&LIGH Act. You have
asked that ths Sacretary of Labor and I jointly analyze the
problems, indicate what actions this Administration mignt take,
and propose & timetable for action.

) has been a provision cf the Urban Mass Transportation
4. That provision staties:

"It shalil be a condition of any assistance under section 3

of this Act that fair and equitzdble rrangements are made,

as deierminad by the Secretary of Labor, to protect the

interests of employees affected by such assistance. Such
protectivé arrangemants shall include, without ba2ing limitad

to, such provisions as may be nacessary for (1) the preserva-

tion of rights, privileges, and benafits (including continuation
of pension righis and benefits) under existing collective
bargaining agreements or otherwise; (2) the continuatien of §
collective bargaining rights; (o) the protection of individual
emdloyzes against @ worsening of thair puSIthnS with rﬂspecL

to their exnloyicent; (4) assurances of emp.oyn ant to emp oes

of ac au1r~d mass transportation systess and yr10r1ty of re—
emp]ojm:n* of employees ta“mxngLed or iaid off; and (5) raid
training or retraining progQrams. ’uci err:ca:rewtﬁ shalil

inciude nrn:‘s1o's protecting individual employ2es against

a worsening of their j yositions with respa their employinont
which shali in no eant ;r041* b 3 1
establisnhzd pursuant to section
Februiairy 4, 1237 (24 Sio’c 37¢
fer the {,"w.dmi of any uch &
ters and conditions of th@ pr

ps
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This lznguage was inspired by 2 specific anti-labor action taken

in Badz County, F]oriJu, in anticipation of an UMTA grant.  The
provision was czsigned to nrotcct erployees of private iransit
companies which in 1954 were just baginning to receive Federal
subsidias; at that timz, the rush to conversion to public ouwner-
ship had not yet bagun. The statuiory reference to the 1887 Act
(as emended in 1940) incorporates the standards regarding worsenming
o7 eﬂD]OJees positions dnve]Oped by the Interstate Commerce
Commission in the context of mergers and/or consolidations of

rail companies.

The legislative history of Section 13(c) clearly indicates that
Congr ss contemplatad collective b=r931n1ng as a method of arriving
at the labor protective arrangements to be followed in the transit
1ndustty a];nou"n trhe statute calls for "arrangesments" not
"agreements”. The Secretary of Labor, in reliance on this legis-
lative history, has Tollowed a procedure under which DOL steff
forwards applications for UMTA assistance to national transit
union representztivas who then forward them to local unions. The -
unions grd transit cparaetors then engage in collective bargaining
to arrive 21 the *1:2ct1h° arrangenents wihich the Sﬂcretacy of

~ Labor certifies as Tair and eauitable within the meaning of the

“ Ylaw. The nat1ﬁ. ? Ln.on typically p}n/s a more dominant role in
this perg2ining ihan the Jocal, such that local desires to settle
are somatimes subverted. UNTA does not make a grant until the

DOL certification is obtainzad. ‘

r! (‘J 9

Vhile the 4 Act ov"rﬁﬂ principally capital grants under
Section 3, t.e 1874 Act ex :Jded Section 13(c) to capital and
operating assistianc rorrw a grants under Section 5. Having scen
3(c) cnperate fron 10’ 1 Tevel, when I became Secretary of
_frgpgporuut1on in i h of 1975, I raised the issue with Domestic
Council staff and wi SAc:etary of Labor Dunlop. The Secretary
of Lzbor respendad affircatively and used h1< JOOC ovfices in the
Spring o7 1975 to dsvelop a model agreamant which could apply to
the Tormula grants, including those for opargtlrg assistance. This
Hationzal Agresmant wis negot'~Lﬁd by transit union representatives
and representatives of the American Public Transit Aqsoc1a110n,
and w25 signed in Juiy of 1275. The Hational Agreement is a useful
step towerd simplivicatien of Section 13 (c) administration, bui its

€
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provisicns @re now raising probleams of their oun.,

11 ‘roblonis

Th> protiess with the oporaiion of Secifon 13{c) might be s
Cevs Lol @5 Ful o
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1. /Applicability. As a general matter, there is a substantial
quastion as to whether protective arrangzments developed in the con-
text of public subsidies to privately cwned transit companies and of
railroed mergers and consolidations are appropriately applied to
~what is now & publicly owned transit industry. We now know, through
twelve years of experience with the UMTA program, that the charac-
teristic result of UMTA grants has been to expand, not contract, the-
labor force involved in mass transportation. The potential for
employee displacement and disadvantage as & result of most UMTA
_grants is slignt, as demonstrated by the small number of claims for

benefits under the protective arrangemenis which have been negotiated.
Therefore, Section 13(c) is probably producing very little in terms of
necessary protection, while its operation is causing significant
frustration, red tape, and intrusion on labor-management relation-
ships as supmarized below.

2. Llabor union veto. A major problem with the operation of
13{c) has beei, the Tact that it gives labor unions an effective veto
power over UNMTA grants, and thereby upsets the balance of power
between labor and management. :

This arises, in part, becsuse Secretaries of Labor have been unwilling
te deterivine, on their own motion, what arrangements are "fair and
equitabla" and have instead left the matfer to collective bargaining
“betw=an the pzriies. However, DOL sets no time constraints on the
collective bargaining process and has issued no regulations to guide
the operation of the law. From the transit authorities' point of view,
collective bargaining under such conditions is unrealistic since,
vhile the unions can bargain indefinitely, immnagement has to get the
UMTA capital grant before the end of the fiscal year (or UMTA will
reallocate the funds elsewhere to prevent their lapse) or before
shut-downs of service occur in the case of operating assistance
grants. The probleir is complicated by the 7act that the bargaining
is really don2 by the national unions, which have no real stake in
the specific community's receipt of the UMTA funds.

Some transit opesrators have further allegad that labor's effective
veto over UMTA arents gives labor an important hostage in collective
bargzining on issues unreiated to labor protection--e.g., wages,
working conditions, etc. While such @busss have not been documeniad
by transit oeperators, such a prospect certainiy exists.
~
3. Irpression of clumsy management. The operation of Section

13(c) also creaces a strong public impression of Federal intervention
in local effairs and of clumsily mancged Federal programs.  From the

1a P
1y

point of view of cood program inanagaient, UHTA cannot reliabdbly plan

which conitel projeets will receive Tunziag in any given yeer bocavss
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of the uncertainties of Sestion 13(c) negotiations, especially
toward the close of the fiscal year.

4. Burden of proof. Another problem arises out of the fact
that DOL has folTowed Interstate Conwerce Commission practice in
requiring the transit authority to sustein the burden of proof that
an UMTA grant will not have an adverse effect on labor, rather than
placing that burden on labor to demonstrate soma potential harm.

In the context of operating assistance funding, where the UMTA
subsidy funds have a pervasive effect in support of the entire
program of the transit authority, it is completely impossible to
disprove any relationship between a specific management action and
the general UMTA subsidy. Thus, practically any employee who
receives less pay--for instance, due to an adjustment in service--
could make a claim for displacement benefits, and the operator
wauld have an extremely difficult burden of proof to carry in
rebuttal.

5. HNational Agreement. A number of spacific problems are .
cited by transit authorities as a result of the operation of the
Hational Agreement associated with oparating assistance grants.
They argua that, at the very most, it should only serve as a guide
and that no such agreement should be made rigidly applicable
nationwidz; they allege that the Department of Labor has been
unwrilling to accommodate specific gsographic differences. They
furthezr erguz that the Hational Agreement contains a great number
of specific provisions that overly constrain management decisions--
for example. a requirement that a 60-day notice plus 80-day
appeals/arbitration period be given to local unions before any
schedule or route modification can be implemented.

6. Stifling innovation. A final problem has to do with the
jmpact ef 13(c) in terms of limiting desvelopment of szrvice
mechanisms in transit which do not involve the use of salaried union
drivers. For examnle, there is much interest in exploring ths use .
of "paratransit"--shared ride taxis, vanpools, jitneys, subscripticn
buses, etc.,--as an adjunct to normal transit service. But any use
of UMTA funds to supporti such services, even if the funds pass
through the traensit operator by subcontraci, can be vetoed by the
naticnal end local unions wiich ma2y view parairansiti as a threat
to maintenance and expansion of the transit authority labor force.
ot only can this have a seriously inhibiting effect on innovaticn
in the transit industry, but it perils the ceatinued survival of
the private taxi industry which would Tikely benefit from paratransit
developrent. Taxi operators see some of their business undercut by
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govarnment subsidized public and prlvaL° non-profit orga11fauxons,
and yet cannot thomselves gain access to the public funds in
apnr oor1cte cases.,

111. Proposed Remedies

A number of options for adm1n1>trat1ve actlon are available which
might alleviate the prob]ems cited. .

As an initial matter, however, it is clear that Section 13(c) is
being misapplied in connection with Section 5 grants for operating
assistance, as opposed to capital grants under that Section. It
is self-evident that making Federal funds available for operating
subsidies to deficit-ridden public transit autherities can only
help, not hurt, the employment status of transit employees. In
fack, 1t 18 the availability of the Federal money which itself is
forestu]11ng curtailments of service and job tetm1nut10ns in a
great many cases.

Therefore, I believe that the Secretary of Labor should provide an
imradiate "negative declaration" to cover UMTA Section 5 opcxatin”
assistonce grants. Under such a procedure, borrowing the p.ac;]ce
used in con reft]vn with env1ronmen+u1 clearances, the Federal officiai
deterL.“ss in advence that there is no significant likelihcod of
verse impact as a result of the FeJara} grant, and a lot of necedless
d tapz is by-passed. .

This is wholly consistent with the statute, since Section 5 funds are
available at local option for either capital or operating assistance.
Congress had to ?“ply 13(c) to Section 5 in order to cover tha
capital grant aspact. '

Bhat follows, then, is a set of options in generally ascending
order of departure from current practice to rectify the problems -
of 13(c) as they apply to all categories of UMIA capital grants.

1. Multi-year certifications, with stro

cou]d p“O“lJ“ that its certification wauld be

ade vithin a specific pariod of timz, say, th
15

t

K

c@ vears, subject to
22i7ic grant raizod
o

3
1
uld rot reasonably

L
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v
rc,;s' k-cni undn an einploves showing that ¢
ntial prospect of adverse irpact tha

i foreseen at the tim» the Soction 3{c) aqreement was

1
»:uu1¢ted. In addition, DO. would set time limits for the
nezoiiation of agreements, after which the Secvetery ef Labor
vauld make his oun determ1nabxon of what a larncw"nt< constituted
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fair end equitable protection. Furthzr, DOL would prov:de con-
diticnal certifications, based p°;n’0s upon an extension of the
existing 13(c) agreemant then in force with that transit property,
so that UMTA funds could flow before critical deadlines were reached
(end of the fiscal year, or exhaustion of local operating funds).
During the period of the conditional certification, collective
bargaining could continue or the Secretary of Labor could reviey
the facts and make his own determination.

Further, only a single certif1cat1on should be required of a given
capital project, even if such a project is funded through several
successive grants or grant amendments. This vould be the case for a
newt rapid transit system, where UITA makes a multi-year commitmant
of funds and liquidates that commitment over time with a series of
annual grants.

2. Hegative declarations with changed burden of proof.
Alternatively, DOT and DOL could establish categories of capital
grants that historically have had minimal, if any, adverse impact
on transit employees. Such categories would include bus and rail
car purchases which result in no reduction in fleet size. 1In
such cases, the Secretary of Labor would make a blanket negativa
declaration--2as suggested above for operating assistance grants--
that no adverse impact is likely to occur, and that no specific
13{c) arrangonent need b2 negotiated. A review procedure would
be provid:d whereby an emdloyes or union could ask for special
protective arrangements in connection with any grant based tpon
-a_showing of a substantial prospect of adverse impact. As an
additional protection, the standard UNTA capital grant contract
could require a certification by the transit authority that no
adverse employec impact would result from the grant. This cer-
tification could be specific as to lack of adversz impact--i.e.,
no loss of pension r1g1us, protection of collective bargaining
rights, etc.

For categeries of capital grants for which such negative declarations

ware rnot apprepriate, the eregmllnwd approach described under

optien 1., above, would pertain--i.e., three-year certifications,

t:ma limits on nhgotiations, and conditional certifications as
funding deadlinzs epproach.

3. Federal definition of fair and reasonable arrangeaents.
As an alternative to tne above options, COL and DIT could collavorate
to idoutify labor protective arrangcments for capital grants which
would b2 enforced through the UATA ¢rant contract. This would observe
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the strict TCQJ]FCmQHL of the law, which does no% in fact speak

to "agrecwents” at the local level but only "ar. :ngements" certtfied
by th2 Secretary of Labor. Previcus collective bargaining experie:
proviczs arple basis for identiTying a set of reasonable protec»loas;
a2 limited appca] procedure might b2 made available to handle par—
ticular local conditions.

Such federally determined protective arrangeiments would be care.u]]y
drawn to ensure that productivity improvements remained possible,
subject to whatever constraints on thea were forthcom1ng from normal
collective bargaining. I strongly believe that it is inappi ropriate
for the Federal Government to enforce the Section 13(c) provision

in way that Vimits public transit authority management prerogatives
to P1he productivity improvements. 1 Tind no basis for believing that
the Congress intended otherwise. In fact, for us to take any other
positien woa]d run counter to the recent collectively bargained
contract settiemant in Mew York City whzre cost-of-1living increasecs
are to be financed by productivi&y improvenents. Federal requirements
can hardly bs more restrictive in this regard than such a labor
managemant settlement.

f Section 13(c) to pubTic takeovers. A further
to Timit the cnerztion of Section 13{(c) to the

L. Limitation o
alternative night be
protection o emplogee rights during thz period of public takeover
feow private transit companies. Th*s azprozch finds a basis in the
origin of tke legislative language in the history of railroad m; iger
and consolidation practice. AccordinJlj, any U“TA capital gran

made, say, three years aftor the tim2 of public acquisition woxld
be obgmed to require no further protective arrangements.

.
3
T

5. Legislative approaches. As an a2lternative to the-above -
options whicn might be pursued by administrative action, we might
elect to seek legislation which would coastrain tha impact of
Section 13(c) in capital grent sitvatioss. Such legislation
might, for example, limit the impact of the provision to public
takeover situations as suggested in optien 4. Outright repeal
of ]?(c) is deemad very unlikely.

1¥. Moxt Steps and Tirotzbie

g
This memorendun has outlined the major 1ssu:s and suugested actions
which I have wanted to present, and 1 have welcoaiad the opnoruunxty
to do so. However, there rainains thz task of bringing about som

TV
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effective resolution of the positions of the Departments of
Transportation and Labor. '

I suggest that this can best occur by your designating someone

to oversee a thorough interaction between representatives of the

two Departments, and to stick with 1t until something is accomplished.
Past efforts have not been particularly effective. I believe the
missing ingredient may have been a persistent Hnite House convenor

or mediator to ensure results. :

It would seem to me that a month to negotiate would be enough to
identify both common ground and sharp differences. I consider
all of my sugaested remedies except the fifth (legislative -
approaches) do-able within three months, iT agreed to during
the first month.

/s/

Hilliem T. Coleman, Jdr.





