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CCGDl ltr 3270 to c-ccs of 27 Feb. 74 
l~orsc, -R . Halliclay. ''Lakes of tho Lake, H 

'l'i1c New England Sar:lplcr II. 
Hcald-;-B"ruc~-i -o. ?o~~~~~~~~~~--~f.-~tt~ak~J. t-!ercdi th 
llews Inc., 1!>71. 
Lt. Halton's Hamo 3270 of 25 Oct. 73 \·:/enclosures. 
Telecon Lt. \·1iesc (G-T...!'~I) to Lt. Haguirc (CCGDl-dl) 
cf 6 Harch 75. 
r~r.n ual Report of C~ief of Eng inc:ers. u.s. Arm:y, l.-lft_i __________ -------------- ·-··--

i!UI!t, l:lmcr }.t. N.H. 'i'o\':n :-iar.v~s, Uoone House, 1970. 
N.H • .1\.t:"<c.~rican Gufdf~ -~-~-ries ,-·Fedcral writer3 series, 
---.-.. -- ;\-·~41:-·i·--- -·· ·--·-·- .. -·-.:.,-·· 
Hougato!l 1-:u.f ... ll.:l Co., l9.JO 
Couiclt. Instruction 5920.4 of 12 nov. 71 

1. Ref£rcncc (a) r,.~c:uc.sted a utltCrn!ir:atiorl as to \:~heth~r the 
waters of Laroe·::; Went\:orth, l-1innipcsaukee, anu Winnisr:rua&-n, the 
Merr.inaci.: .ltiver a:-~d all ~~cir ir:.tcrco~necting watenrD.ys in 
Nc'" ajDr.pshire: anti !·iassac!lusetts «re part of the navigable 
water~ of the U.S. . ~!"lc rc\,-ruos t \-."a5 ~adc in connection \1i th 
the propose:~ con5truction of t'·:o bridg(.•s t·y the St~tc of i;c\v 
J!zu~pshirc. O.ne structure ~...-ould rcr;laco an older bridqe ,_,_.hich 
pre:s€ntly nr.ans "the nu.rrm:s" cf Ninr.isqua:m Lake at Hinnioc.ruam , 
t.;e,.., Ear•tpshire . 'I'hc other hridgc \"mule b .. ~ t-uilt over the rcrtion 
C)f the Sidth niver lyinq tct~:cm~ Lak.0 Hen-1:\-:orth and Crc5ccnt 
La}~(.· in the vicinity of 'Y:olfc't>oro Falls, Net" Har.:pshire. Por 
reasons c>:plained in t!-';c analysis l!cl0,;1, and in uccordance 
with 33 CF:R. 2.15-15, I find that the t:ater.3 of r,akes 
Uinnipcsaub~c and -.anni~quruJ, the Herriu,"l ~}.- Ri vcr, and all 
their inte:rcc:mcctinq uat(::n<aya in r~o\ol Hanpshire and 
Ua!!sac!1usctt:J arc ndviq.:tblc \:ut0rs of t!-•~ United states 
and \·:ater3 su~j~ct to th,;.~ jurir;di ctio:1 of t:,.a t.nitcd ~tatr.:s 
for purpo:;cs of Coast G~!arC:! jurisdiction. no"Jcv~r, the 
\o:atcrs of t.ak<:: l-fc:-lbv-ortll, Cr~sc;-_mt l.<lke , and bot!-1 tha urp~r 
a..'l"\d lo•.,:c;r porticr:. of tl:o S"ni t11 lti vcr are de:ternincd not 
to b~ n:!vic;ahlc ...... ~tcrs o! tho United St.:l":<:s for purposes of 
Coast Guard jurisc::!iction. 
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Subj: Navigable Waters of the u.s . ; dctennination concerning 
Lakes l<Tc;;ntworth, Hinnipcsaukee, and Winninquam, 
New l!ampshiro, the Norrimack River , and Interconnected 
Waten.,ays . 

2. Lake Wentworth is located near the eastern border of New 
l!llr.\pnhire, about miu~ray between the northnrn and southern 
boundarien of. the state.•. in the vicinity of 71° 10 ' longitude. 
It drains into Lake \-Jin.nipcsaukee. a much larger body of 
water located 3everal miles to the west . The waters connecting 
these two lakeD are coranonly referred to as the Snith niver 
although , for purposes of this discussion, they will be divided 
into two Ecctors. The upper portion, approximately 3/8 of n 
mile in length, flows fron the western shores of Lake Wen'b-10rth 
into Crescent Lake. The. State of New Ua:r.tpshire proposes the 
com::truction of one of the aforementioned bridges over this 
stretch . Crescent Lake drail~s in a westerl~, direction, through 
the lower portion of the Smith River . This segment of the stream 
f lows for ap9roxil'!latcly 3/3 of a nile before entering Front 
Bay , a 5/8 mile long passng~ extending fro~ the eastern shore 
of Lake Winnipcsaukco . Lake Winnipcsaukco is sor.-te 19 miles 
in length and varies in wid~1 from one to ten miles . It 
connects with Paugus nay through a 3/8 mile channel which begins 
near Wier ' s Beach. Paugus Bay, an elongated body of water some 
3 1/2 miles in length, drains int.o Opech.eo Bay, with the 
interconnecting waterway running a relatively short distance 
of l/n of a rr'.ile. Opechee nay is approximately two miles long 
and 1/2 mile wide. Its waters flow through a 1 1/4 x~1ile 
passage hcfcre entering Winnisquarn .Lake . This lake is some 
9 1nilcs long and 2 1/4 r...ilQs wids. Near the town of Winnisquam, 
lihich is located 011 the shores of the lako , the width narrows . 
I t is at thio point that the State of Naw Hampshire propones 
recon~truction of the existing hridqc . Lake \·linnisquam drains 
through a 3/4 mile long passage into Silver Lake , which is 
approximately one mile long and 1/2 mile ";ide . Th~ outflow 
of t;1is lake forms the hca.d~·atcrs of t!-.c Winnipenaukee River . 
This river runs in a westerly direction for 8 Jailcs heforc it ! 
merges with thEJ waters of the f'e1'!1ig\-1asset River , the confluence ! 
of tho two faming e1•.) Merri~ack River at approxi1"1ately 71° 40 • 

1
1 

longitude . The total length of tho Ncrrirnack River is some 
110 miles . Initially it run3 in a soutberly direction, but I 
shortly after it flo>-·s over the Hool;sctt Falls it crosses thy onb I 
Masr;achusctts border and turns cast . It continues in this <,.. 1

1' 

direction until it finally drain$ into the Atlantic Oc~an ~ };· 
near NewburYf ... crt Basnach•.isetts . The entire length o f tl1c 
aforementioned interconnecting bodies of water , if measured 
by the LlOSt direct route, is 140 5/B r.tllcs . 
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3. Of the total 148 5/0 clles of .w~terway under consideration, 
approxir.iately 136 miles aro currontly navigul>la in fact . iio 
fact5 nave bc~n found which de&ii0113trate t::-iat: the entire chain 
of waterways nas been cumulatively used 413 a continual and 
unintarruptctl highway of co11'.r.:crcial navigation . ilo· .. 1ever , there 
is arr:ple evidence t.'1.:i.t the portion of the chain below the lc.ver 
Smith .River (a2proximately 146 3/3 r.iiles) ~as susce~tiblo to 
developrr.ent for use for comruercial interstate water transporta­
tion. Both Lakes Wcnt\10rth and Cr~~cent '1.nd the up.i:Jer iiOrtion 
of the Sr.ti th Hi vcr which joi1.1s the tuo are navigaole in fact 
as nll arc presently used anci llave past histories of use for · 
cor:unercial ~urposes . llowever , th~ lower portion of ti:1e Srai th 
River is not currently navigaLl.e , nor i!i the::re any inili.cation 
that it ever has been. . La;-;.e ~linnij?.Jsaukeu shown a long and 
varied histor1 of coI.Jru~rcial use . As pointed out at pp . 13-16 
of ref. (b) , frora the tir;.e of the earliest settlers \-Jllo tr.iversed 
its \·taters in dugouts th:..!r9 has been a continuous tirogr'C)ssio.a 
in the a<.lvanceI:.iOnt:. of the ty~es of vas.oels u::;od on the lake , 
includi~g lar~e, flat bottor.4ed , oar provclled ve3sels, paddle 
wheel boats, a:1cl several types of stomriShif's. 'l'heso boats 
engaged in varied types of co~inerce incluuing t.~c carriage 
of passeng~rs for hire, raw miltorials , an<.i provisions for 
early settlers . ~·his COi&:r.:!~rcial usage is co.itinu~d today 
as is evi<.ienced by a mail .ooat which presently O?erates on 
Lake Winnipesaukce as the 0~1ly floating post office on an 
inland bod~· of water i.::1 t."'lc U. S . Page 46 of raf. (c). The 
passage fro;>\ L;;.ke Winnipesaukea to .t>augus J3ay has an extensive 
history of navigational usage . A3 waters have been used for 
subat.-:intial logging vur~os~s and as. a route for mail delivery . 
Paugus liay itself is naviga.i:>le in fact nnJ has been used 
in conjtu"lctiou with Lake i·iinnir_.iosaukee for comrr.arcial naviga- ~ 
tion for I:!a!lY years . ·r;1is would incluau tile carria!J.l 0£ • 

0 

supplic3 Clnd .:.:-;assangcrs from L.:ikeyort to various points on 
Lake h'innipe~au;cee, and ti1~ dcliv-:.:ry of log raftr; to the 
?-lill at. Lakeport . ~nc passage f=or.i. Pauguz JJay to Opechee • 
.any is not prt'!sentl~· navi'2able in fact, primarily due to 
the presence of sev~ral artificial barriers , ~uch as a tla:-J at 
Lake.port, :.ie·w .aam{>snirca . Opech.ac &Ja.y i~ navigabla in fact 
but is not p resently u:o.;od nor has D.n.Y known pa:.:;t nistory of 
use for }:>urc>osus of co1~·irri.crcial navigution . ·r~le passag~ between 
Opee!1'lco Day ai•u Ninui;:;qu~:i L~~e i;; not presently nnvigable 
in f<ict due to its shallow depth and the prc;;~nce of several 
barriers, including a oa:a. i'iinnisquam Lake is navigabla in 
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fact although there is no indicntion of its present use for 
comrr.orcial navigation. However, it has a past history of 
cor..mcrcial use by mailboats and by lografts of the tir.lber 
industry. Throughout the nineteenth century boats for hire 
carried passengers ancl supplies to various point~ on the 
Lake, including t-1"1e now devclo!"cd towns of Laconia, Meredith 
Center, and Hinnisquaro, all of ,.:hi ch border on its shores. 
pp. 7-8 of Ref (d). The passage betuecn Winnisquam Lake and 
Silver Lake is not presently navigable in fnct due to a dara 
near its southern end, nor is there any indication of past 
conunercial navigation on :it. Silver Lake is presently 
navigable in fact although there is no knO\·m infonnation to 
show present or past cor:ur.ercial navigation. The t'1innipesaukce 
Ri'\·cr is not presently navigable in fact due to the presence 
of St?Vcral artificial obstructions . Neither does it have any 
past history of cormnercial navigation. The U?pcr reaches of . 
the J.Ierrir.ack River, !:ctween Franklin and Concord, New Hampshire, 
does not presently support cornr.1ercial navigation. However, 
the history of the river 1 s usaqc, beginning as early as 
17G4 and continuing through tho micl-ninetc::enth century, show~ 
its extensive enplcyrnent for purposes of floating immense 
quantities of lumber from the Franklin area to <lestinations 
downstream as far aWfJ.Y as Lowell, !·'iassachusetts. Commercial 
navigation on the Nerrir,1ack River was ·increased in 1803 when 
a canal systcra extending from Boston was tied into the river 
approximately b.·o miles north of Lowell, Hassachusetts. Known 
as the }uddlcscx Canal, this systc.~ served as a major artery 
of transportation fer products from New Hamnshire to urban 
markets to the south. The canal boats which mada these trips 
carried passengers as well as carqo. Initial planning was 
ma<lc to extcnC: this canal system northuard through the entire 
stretch of interconnecting • .. 1atcrways to Lake Winni~esaukee. 
In 1813, John L. Sullivan prepared a pa:_Jer entitled 
Remarl~s on the Innortancc of Inland Naviqation from Boston hv 
tne-i-1i'c.~dl~5c:~ Canal and--fb~ Z-~errTi:lad:-niver in the i:-rcscn-t end 
Proba.°l)le Future-State of-forei-qn --Cor.:::f.·£rce , 'ln wlu.c~1 he conceived 
of a-Cailal ~ystco '~·111chwolll_a_go.I)cyona-concord, ~1ew Hampshire 
and "open up the fertile shores of i'linnir-iHochec (sic) Lakes to 
trade with ~"'le Doston area .. " In support:. of this proposition the 
author dcscri!J0d th~ ecor.omy and efficiency of this planned 
waterway oystcra in tranuporting gootls to and from r.oston. 'fhis 
paper is an indication of the early recognition of the cconor.lic 
feasibility of dcv~lo~~ent of this waterway systc~ for conraercial 
traffic, at a favorable co5t-bcnefit ratio, although this plan 
becruue obsolete with the advent of the railroad and its extension 
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into the interior of Nc\I.· liar:\pshire. ?ievcrthcless, the Middlesex 
Canal \o.·as actively uscci by a vnricty of types of vesnels free its 
opening until the curly· 1840s/. 'l'hi~ !Jyst~r:l a.llowQu travel 
frora Eogton to Lowell via the canal and by river north to Concord, 
Neu Uil.t:•l':;hire. Ca.sal boats were U!.lcct for the tran5porta.tion of 
frC;ight on tha canal itsolf, but a steamship die operate a 
reyulur run on tht:: ri vcr between Lowell l-!<is3. and Nashua, 
New l!amp:;hirc for a few yGars, carrying a ca~c:i.city of 500 
passengers. P. ll of ref (d). The Concord River intersects 
the Hcrri1;~ack River at Lo\;~ll. As a result, t.!1e size of t.lte 
lower portion of the Merri::.:ack, if merely r.-,easured in sheer 
volw~e of ~atcr carried, i~ considerahly larger than the u~per 
portior.. Wit.-,. t.11~ ~""Cccption of a natural i1atcrfall at Lowell w 

the lO\':er Merrir.iack is navigable in fnct fron Lowell to 
Newbury!'.>Ort. J-!cwever, the a.forc:::ie::'ltioncd barrier did not Jr.pedo 
prior river trllffic, as the Pawt.uckctt Canal \·7as built at Lowell 
to circ~vent the fall~ w tliu~ enablin<J vessel navigation from 
the mouth of the rivGr all the way to Concord. Ref (e). The 
susceptibility cf tr.e latwr river ocg;:ient to coL-;mercial 
navi<jation i:J furt!'ler evidenced by tr:e fact that a large 
passenger stc~er negotiated t."le ri vcr from Lowell to l.:cwburyport 
in 1640. P. 12 at Ref (d). 

4. Aside from actual navioa ti oaal ua-~ of the scgrnento of waterway 
Wltlcr conrddGrab .. on !icveral prior ga'VC):m-:iental actio~::; have 
particulc.r bcarinq on this c:otcruinatio-:i. 'l'hc r·aUCJ~ Channal waa 
dredgctl in loG.2 and r~drcdged i ,1 1929 by the u.s. l:ngincer 
Officc1 for that <li;;trict u1.,:cr t.'le t.J1cn existing Dcpart1~cnt of 
War. T;1e purpose for this original project was stated as being 
to enable the five stccui!S!\ips which operClt~ci on Lake Uinnipcsaukec 
to roach the towr. of Lal:epcrt 011 the 3out!wrn end of raugu:; Bay 
(tlicn l-~"'l0\1;1 as Long l>a~,r) b~t :>ailing throuqh the intcrconnectinq 
~'lannel. !'. 501 Of ref (f) • ~::'..0...!!..~par~~9Ct)<jrf.!$1iQnal a,ne~om;~: 1; 

a~J.,..Q.u.s_ ... \~or.o. .... r.Aac~-fo:;._th.e,. ,ox:.ig.inal .. pi:o.lact-.. J111~_!:.h2 R{aar_and I~ ... 
.\!.~F_f:.S!: ~f ,,,U. J..u...~ l.3.wl....~·.cl...l...l~clJ .l..~.'!!.· !t shou also 
!Jo noted that in 19 32 tho U.S. Corp.n of En9inccrg qr anted a 
hritlge per.nit to t...~e Sta"te of UC\1 Hanpshirc for the conntruction 
of a l:;.ricige over this c:1a.11m~l. In doing ~o, the Corps nade an 
adL1iniztrati.VC dctcruinc'ltio:t that thi::J 3~gr.~cnt \lcl.S rart of the 
navigilble: \."'atcra cf the U .5. T!!e Corp!l conr.:uctcd a ntuJy of 
the Hir.r ... ipcsaukec River as the result of a resolution of 
14 July 1~70 by the Co1r-.1:dttec on Public \·7orks of t..'lo U.S. l!OU!lO 
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of Rcprese:ntatives. The findings of this study showed that 
the development of the river channel was feasible from an 
engineering standpoint, although such <lcvelopm~nt has not boen 
forthcoming. It is also pertinent that the Corps previously 
issued a bridge penni t at mile 72 of the Merrinack, well . 
above Lowell, Mass., indicilting a prior administrative 
detennination of navigability up to that point on the river. 
Prior state actions concerning this ~·:ate~ nystem also have 
particular significan::e. Early charters fror.i the State of 
New Uarnpshire to private construction companies indicate 
legislative intent to develop this syste~ as a waterway for 
commercial traffic up to Lake Winnipesaukce. One such charter 
was issued in 1796 and is mentioned in State v. Hutchins 
105 A.519, 79 N.H. 132(1919). This case-refers to"t°~egisla­
tive intent behind this particular charter "for the improvement 
of the Upper Merrimack River" as being the development of a 
navigable passage to Lake Winnipesaukee. The opinion states, 
in part: 

The enactment of t~is class of legislation bears 
upon the issue of legislative intent in other ways. 
It shows that at the beginning of the 19th century 
the idea was prevalent that the inland waters of 
the state were to become great higlw1ays for t..l1e 
transportation of freight. The legislative viewpoint 
as to the use to be made of Lake Winnipcsaukee (sic) ~~~~-­
is more accurately shown in this \;ay than by the vague 
and scc:inty evidence as to what craft were in actual 
une there. The country was und~rdcveloped and sparsely 
settled. Great advunces were expected and planned for. 
The grant in 1796 of a charter for improving the upper 
Merrimack upon condition that the grantees should 11 rcnder 
said waters navigable for boats of ten tons burthcn to 
pass up and down from the Isle of Hooksett Falls to 
Winnipisiochee pond" (t NH Laws, 298, 299), shows that 
a future comnercial u:::;e of the lake as a waterway was 
conte.~plated before the grant was made. 

Hooksett Falls, which was Ii:cntioned in this 1796 charter, is 
located near the town of Hooksett, New Ham!'shire, a small 
scttlenent on the Herrimack niver about mid\:ay between Concord 
and Manchester. Ref (g) and (h). The above passage points out 
that the New Hampshire legislature envicioncd a comprehensive 

6 

f 



> 
G-U1I/81 
5903/33-2 .... 

«· 

Subj: Navigable Waters of the u.s.1 determination concerning 
Lakes Wentworth, Winnipesaul::cc, and Ninnisquarn 
New Uar.1pshire , the .Merrimack River, and Interconnected 
Waterways. 

watetway system for commercial navig.::ition in their state, 
beginning at Hooksett and extending all the way up to Lake 
Winnipcsaukee, including all the aforementioned links in this 
chain between these two i::mints. The fact that such a charter 
was granted sugges ts th.:it this body felt that the benefits to 
be ga.int:?d by such a developr.icnt out'~·:oighed t?'le costs and thus 
the project was economically feasible. 

5. One of the earliest judicial definitions of navigable waters 
of the U.S. is set forth in the Daniel Ball,10 Wall 557(1870), 
as being those ·waters which are ·"navTgaGre-in fact as shown 
by their use or suscertibility for use, in their ordinary 
condition, as high·ways for colr'..merce 1 over which trade and 
travel are or may be conducted in the customary modes of trade 
and travel on water .'' The U.S. Supremo Court refined this 
definition in U.S. v. Apnalachian Electric Pm·1f>r Co. 311 U.S. ----- ---_..;,:----------·--r·~--r---- ' 377 (1940), by stating that navigability is determined not 
solely by the natural condition of the waterway, but also 
by a consideration of the "feasibility of interstate use after 
reasonnhle improvements which might be raade.n Consequently, 
~ watcrwav which is c.'.lnable of i1:iproveraent at a time wfien< ... fhere 

'

is· a tavoi-"'ab"l-e--ral::To--Eet,:;een tTia cost-·01· improvement an·a--the. 
~-~~:fi~~ -t9 .... ~.C: cJerived from ·-rt, ·making tlfe~watexi.;ay susccptib1:e 
~t.<?.·~ con'.mercial navigational use, is _to he ~.Q.;:?..~_j,.dered a part of ,.--
the navigable waters of the u.s-:~ U.S. v. Appalachian Blectric fOR" ( 
Power co., supra 407. It should be._notcu-:that this "fcasibilitv " 
test '1 of-tha Appalachian Case need not be applied to the 
waterway's cond.l.tio-n---a5Tt-exists at the present tiITle· but 
may ba npplied to any era in the waterway's history during 
which the "cost-benefit" ratio might ·have bean satisfied. Hence, 
if the rcqui!'>ites of the test are satisfied under prior existing 
facts then a present finding of "navigable waters of the u.s. 11 

can be supported. Under the A!2r.~~~~~~a_!'~ test it is not necessary 
that the improvements have been actuallv completed, or even 
authorized. What is essential is that there r.1U:>t have been a 
favorable balance: Letween the cost and need at a time when the 
improvement would have been useful. This is particularly 
iraportant where ol::structions such a3 clams have later been erected 
in waten:ays, since once a \·ratcrwav hag been deterr:iined to be a 
navigable water of the u.s., it ret<li:n3 such status even thouqh 
it may no longer be usea for corarnerce, either because it falls 
into disuse or as a result of chzmges in its condition. Economy 
Li~~il_!l~l PO\~.E-~9~ __ V_:_~_§__~,256 U.S. 113(1920). In applying --­
the ~alachi.:in test to a water system, consideration of types 
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of travel on water is not confined to mLY one particular mode . 
Tho operntion of sc~ething seemingly as cruce as a log raft 
may be evi6enca of r.uscc~tibility to substantial corr:r.icrcial 
navigation. Likewise, a dcte:r'n".ination of "navigable waters of 
the Uni tecl States" '·:ill not b e negated because of occasional 
difficulties in navigation experienced by vessels . The presence 
of obstructions such as falls, raJ')ids, or sandbars will not 
effect a determination if t1-..a cost-Lcmefi t ratio has been met 
at some point in the waterway's historical development . 

6. In making a determination as to whether a particular waterway 
or system of waterways is a navi')ablc water of the United States 
for purposes of Coast Guard jurisdiction the factors enumerated 
in 33 CTR 2 . 15 et . seq. and in ref . (i), as well as the 
aforementioned case law arc controlling . Tl1e major portion of 

V 
the 146 3/8 n-.iles included in thio analysis satisfies the 
Da."licl Ball test of "navigu.bilit•1 in fa.ct . n :1oreover , there 
ia a k.nc-vm history of cor.,.mcrcial- navigation on Lakes Winnipesaukce 
and \--Jinnisquam, Paugus Bay, and the entire Merrimack River. The 
historical development of this water syste.'11 she\IS that , near the 
turn of b'1a 18th century, commercial development of a water route 
all the way to Lnke Winnipesaukee a!'.'peared to be a realistic 
and feasible propo::dtion. Plans for cuch a develop~ent were an 
influencing fact.or behind tho construction of the Hiddlesex 
Canal . The Hutchins Case shcus that t!lo legislative intent 
behind certaineariy N~w liar1f.'shire charters wa:; a desire to open 'It a water route fror.i. Hooksett Falls t o Lak.o Winnipesaukec . l-s.t this 

fJl time it ,.,as felt t.11at the benefits to be gained by such a project 
outweighed the cost . This sur,;ceptibility to development 
for cor;m;ercial navigational rurposcs satisfied the Anpalachian 
test I eVE!n though thE:S0 rroj CCtS Were OUbSeqUently abC.nCOfled-­
\"1hCn the railroad was extended er~ough to offer an alternative r'fORtJ mode of travel into the interior of Ucw l!Llt'!Pshire . As pointed ~· <",.... 

out ~n the f:._cor~.::z .... !!~9...:'l~ . ~';'::;_e. ~ after a system ~s deer.led to be 
.. naVl.gable water ox the Unit~a States" it rcrac:iins so, even 
though it is not prc::;ently "navigable in fact" in its entirety ~ 
duo to the existance of natural and man made barriers such as 
t11e de.inn, sandbars . waterfall~, and rapids present in .this water 
system. After t!ia A.£~ >-~.~~~~-~- test is rr.ct , luter developments 
will not nffcct tl•e 5ystem ' s .r;tatus. Thus, in considering the 
waterway links from Lake Wir.nipesaukGe to tho couth of the 
Merrimack, of those short seCJI!1ellts whic:1 aro not currently 
navigable in fact, all fall within the scope of "navigable 
waters of tbo United Stat2s an defined in the Appalachian case. 

8 
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G-LMI/81 •• 
5903/33-2 

Subj: navigable Waters of the U.S. 1 dctennination concerning 
Lakes \·Tentworth, Winnipcsaukec, and Winnisquam, 
New Hru'1pshirc, the Mcrrir.ack River, and Interconnected 
Waterways. 

These early developmental plans did not extend above Lake 
tlinnipesaul:ee. Consec;uently, al though Lakes Wentworth and 
Crescent and the upper Smith Ri vcr are currently navigable in I! 
fact, they do not fall within the ar..bit of tha 2\ppalachian test. I 
Pr.tor detettiinations by other Federal agencies are-also affor<lcd 
a great deal of weight in these types of dctcrr:linations, as r.ointed 
out in 33 CPR 2.15-5. Besides actual i~prove~cnts made pursuant to 
Congressional appropriations, it should be noted that the Corps 
of Engineers has issued bridge pen".ti ts at two points on the 
system, indicating its prior deten:-lination that these were 
"navigable waters of the United States." 

7. Accordingly, since: 

(A) the major portion of this chain of waterways 
between Lake Winnipesaukee and the roint where 
the Merrimack River drains into the Atlantic 
Ocean is navigable in fact; 

(B) co:rnnercial navigation has been maintained in the 
past or is currently present on a large segment 
of the system; and 

(C) prior plans and studies concerning both the 
dredging of the water..,ay and the construction 
of parallel canal works conducted by private 
individuals, private companies under State 
charter, and the U.S. Army Corps of Engineers, 
indicated the econorll.c feasibility of devalopment 
of the entire waterway for purposes of interstate 
navigation; 

it is hereby doterr.dncd that Lake Winnipcsaukee, 11ew liarapshire, 
Winnisquar:i Lai:e, New Hampshire, th(~ Merrinack River, and their 
interconnecting waterways arc navigable waters of the United 
States and waters subject to the jurisdiction of the United 
States for :purposes of Coast Guard jurisdiction. 'l'he detennina­
tion does not apply to the jurisdiction of the Coast Guard 
respecting navigable waters un<lcr the Federal Water Pollution 
Control Jl-.ct. The waters of the li:crrit:iack River and the 
Winnipesaukcc Hivcr watershed in their entirety as well as 
Lakes Crescent and Hcntworth and the Sraith River con~titute 
navigable waters for purposes of Coast Guard jurisdiction 
under that statute • 

. 9 
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O-LMI/81 
5903/33-2 

Subj: llavigable ~,;atc:rs of the U. 5.; cetcrmi:nation concerning 
Lakes Wcnt.\,•orth, Winnipesau1rn(~, and l-:innisauar.l, 
New I!ar.mshirc, the !4crrinack River, and Interconnected 
t·1aten1ays. 

8. 'l'his dcterr.dnation solely renrescnts the Ccast Guard's 
opinion of th~ extent of its mm juri ~dictio~1 nnd does not 
represent an opinion of thA extent of the jurisdiction of 
the Ur.itcu States, er any nther F'ed~r.;il agency. 
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RECONSIDERATION OF THE DETERMINATION BY THE COMMANDANT 
OF THE UNITED STATES COAST GUARD THAT THE WATERS OF 
LAKES WINNIPESAUKEE AND WINNISQUAM, NEW HAMPSHIRE, THE 
MERRIMACK RIVER, AND INTERCONNECTED WATERWAYS ARE 
NAVIGABLE WATERS OF THE U.S. DATED SEPTEMBER 2, 1975 

On September 2, 1975, in connection with the construction of two bridges 
by the State of New Hampshire, the Commandant of the United States 
Coast Guard determined that the waters of Lakes Winnipesaukee and 
Winnisquam, the Merrimack River, and all their interconnecting waterways 
in New Hampshire and Massachusetts were navigable waters of the United 
States under the Constitution and laws of the United States. 

Subsequent to that determination, the Attorney General of the State of 
New Hampshire raised new historical and geographic facts that are 
material and relevant to the Coast Guard's determination of navigability. 
The State Attorney General also raised certain pertinent legal questions. 
After meeting with the Attorney General, the Commandant and I have 
decided that it is in the interest of a just and fair resolution of this issue 
that the question of navigability be reopened in order to assess these new 
facts and evidence and to review further the applicable law in light of these 
new facts. 

Because it is in the interest of all parties concerned that these questions 
be resolved on the basis of full and fair consideration of all relevant 
information, the Commandant has decided to reconsider his determination. 
The Commandant will undertake a thorough review of all the historical and 
geographic facts that are relevant to a determination of navigability. The 
Commandant will invite the Attorney General of the State of New Hampshire 
to submit whatever facts, views, and recommendations are appropriate. 
The Commandant will consult with me before making any final determination. 

The Commandant has informed me that he therefore has revoked his 
determination of September 2, pending completion of his de novo review. 
As a result, the Coast Guard will not undertake any further action under 
the Federal Boat Safety Act until after the final resolution of this issue. 

·' .-, . '• 
~ :· 



\ 

PRESS RELEASE 

Secretary of Transportation William T. Coleman, Jr. announced today 
that he and the Commandant of the United States Coast Guard have 
decided to review and reconsider the issue of whether certain waters 
in the State of New Hampshire are navigable under the laws of the 
United States. These waters include Lakes Winnipesaukee and 
Winnisquam, New Hamsphire, the Merrimack River, and inter­
connected waterways. 

In deciding to reopen the issue for further consideration, the Commandant 
and the Secretary cited new factual evidence about the historical use 
and geography of these waters which were brought to their attention in 
a recent meeting with the Attorney General of the State of New Hampshire. 

The Commandant announced simultaneously that he has revoked his 
determination of September 2, 1975, pending the outcome of the new 
review. Thus, the Coast Guard does not intend to undertake any further 
activity pursuant to the Federal Boat Safety Act. 

In calling for the review, the Secretary said that "it is in the interest 
of a just and fair resolution of this issue that the question of navigability 
be reopened for reconsideration in order to assess these new facts and 
evidence and to review further the applicable law." 

"It is important," the Secretary said, "in an issue involving the applica­
tion of constitutional law to a complex set of facts that a complete and 
thorough review take place. " The Commandant will invite the Attorney 
General of the State to submit additional facts, views and recommendations 
that will be useful in the reconsideration. The Commandant will consult 
with the Secretary before making a final determination. 
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THE SECRETARY OF TRANSPORTATION·. 

WASHINGTON, D.C. 20590 

Honorable Meldrim Thomson, Jr. 
Governor of Ne\"T Hamoshire 
Concord, New Hampshire 03301 

Dear Governor Thomson: 

MAR 111976 

t/ 9 rtit 
7: JI AJJ/ -

us.c6-

Thank you for your letter of February 10 in which you renew·ed 
your request that I place a moratorium on federal action 
affecting Lakes Winnipesaukee aad Winnisquam and the Merrimack 
River. In my earlier letter to you I said that I was exploring 
my authority in this regard, and I have now reached several · 
conclusions which are based u9on my understanding of federal 
maritime law, as it has been established by the courts and the 
Co~gress. 

o~·er the years the courts have laid down a series of tests for 
the determination of the navigability and resultant jurisdic­
tional status of any water body. In the case of these New. 
Hampshire lakes, the Coast Guard simply applied the judicial 
tests to the pertinent geographic and historic facts. Neither 
the Commandant of the toast Guard nor I can alter either the 
pertinent judicial decisions, the geography or the facts. No 
one can prevent a private citizen whose rights may be affected 
by the juris.dictional status of these water bodies from bringing 
a suit based on the judicial decisions and the factual situation. 
There is an entire body of federal maritime law applicable to 
the navigable waters of the United States. Some of these la~.-vs 
are administered by the Deparb-;:;.ent of Transportation. Other 
departments have adrninistrative responsibilities that arise 
from a determination of federal jurisdiction. Many of the 
laws deal with private rights and are not ·within the cognizance 
of any department. For these reasons, !_..f,ind t:Q_a t I hav:g~llo 
authority to grant either a moratoriu..'ll or in some other T,,•Tay 
~~-ii~~~ __!pi:}T~~~3:o~~c?)~_J:~~l~~o th~ ~per_~ t:~.:7.~~ts .• ·· --Tn~ . 
Congress, as I inaicated to you earlier, has that power ·which 
it. may exercise by changing· the legal test, and the courts, of 
course, have the power to review the facts and determine 
whether a. particular body of \'later is navigable. 
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It has been suggested that I_have authority under the Federal 
Boat Safety Act, Section 9, (46 u.-s. Code, Section 1458) to 
.issue exemptions from any provision of that Act, or the 
regulations or standards established under it, subject to 
appropriate terms and conditions, provided that boating 
safety will not be adversely affe-cted. Concerning the scope 
of this authority the Senate Report (92-248) states: 

"This section permits the Secretary to exempt 
boats or classes of boats from particular pro­
visions of the Act or from various regulations 
or standards." 

This statement on Congressional intent should be considered 
in the context of the broader policy of Congress set forth 
in 46·u.s. Code, Section 1451: "to encourage greater and 
continuing uniformity of boating laws and regulations as 
among the ~everal states and the Federal Government, a 
higher degree of reciprocity and comity among the several 

·jurisdictions, and closer cooperation and assistance between 
the Federal Government and the several states ••• " in the 
boating safety field. 

Section 9 and its legislative history demonstrate that the 
Congress did not intend that this authority be used to 
·exempt a state or particular body of water from the entire 
Act. Exemptions have been granted equipment or labeling 
requirements because of a peculiar type of vessel conf igura­
tion. If I were to exercise the exemption authority by 
excluding the application of all or part of the Federal 
Boat Safety Act to·the water bodies in question for a period 
of time -- you have suggested two years -- it is possible 
that consu.~er related interests would successfully challenge 
my action in court. In my view, it would be difficult to 
defend against such a suit without a strained interpretation 
Of section 9. 

I realize that one of your concerns is the impact of this 
navigability determination on the current state boating 
registration requirement and, consequently, I asked the 
Coast Guard to evaluate the situation. The Coast Guard 
informs me that the State of New Hampshire registers \ ;~ 
approximately 50,000 boats at an average of $5 a boat at 
a reported gross income of $250,000. It is estimated that 
25,000 of these boats are used on the waters under discus­
sion. Therefore, 25,000 would continue to operate on sole 
state waters and be required to have a state motor regis~ 
tration plate. Of the 25,000 used on the lakes at issue 

l 
I 

I· 

1. 
i 
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it has been estimated that one half, or 12,500, belong to 
residents of New Hampshire. These residents, in all like­
lihood, would continue to register their motors with the 
state because of the high probability that the boat will 
be used at some time during the season in waters exclusively 
under the jurisdiction of the state. There is also good 
reason to believe that some out-of-state boaters who use 
the waters in question will also use sole state waters and 
would continue to register their motors with the state. 
Therefore, the projected loss of income for the forthcoming 
boating season, based on these assumptions and the available 
projections will in all probability be minimal. 

Should the state enact legislation to permit the approval 
of a state numbering system there probably would not be any 
loss of revenue and a gross income in excess of the present 
$250,000 is highly possible. The number of boats subject 
to the new system would be the 25,000 presently used on 
sole state waters and those 12,500 boats operating on the 

~ waters in question and owned by residents of the stateA 
Of the remaining 12,500 boats from out of state, a fairly 
high proportion of the boat owners would consider these 
water bodies as their place of principal use. These boats 
would still be required to be numbered in New Hampshire. 
The state would also receive the revenue derived from the 
numbering of approximately 12,000 New Hampshire boats which 
the Coast Guard presently numbers. Other considerations, 
such as the personal property tax situation in other states, 
could undoubtedly continue to make numbering in New Hampshire 
attractive. Of course, the allocation of federal grants to 
the state would be increased if the state adopted an approved 
numbering system. The judgment of the Coast Guard is that 
the overall revenue situation would improve if New Hampshire 
enacted legislation to establish a state nlli-nbering system, 
consistent with the Federal Bo.at Safety Act requirements. 

I want to assure you that the Federal Boat Safety Act does 
·not in any way inhibit a state in its exercise of a vigorous 
boating safety enforcement program. Indeed the purpose of 
the Act is to promote safe boating by making available the 
combined capabilities of both state and federal authorities. 
Thus the excellent work now being done in the state would 
hopefully continue. The Act is· clearly a cession of power 
to the states that has w·orked extremely well and it is not 
a delimitation of state authority or a federal takeover of 
responsibility from the states. 
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The Coast Guard has assured 1',e that they will cooperate 
with state officials during the coming season and will do 
everything possible to assist.. I would welcome a continuing 
dialogue between state officials and the Coast Guard's 
Office of Boating Safety, and I an confident of continuing 
cooperation and understanding. The Coast Guard does not 
contemplate any boating enforcement activity under the 
Federal Boat Safety Act on the waters in question during 
the coming season because of prior conunitments and our 
desire to respect fully state concerns during this transi­
tory period. By next year, I hope we can work out an 
agr.eement on the Coast Guard's role that is satisfactory 
to you. 

I· certainly respect the wishes of the people of New Hampshire 
concerning boating in your state and I hope that officials in 
1:his Department and in your state government can work to­
gether to develop a program that is fully supportive of the 
fine work already being done by the state and is in the 
interest of the people of New Hampshire. From your public 
stateraents and record, I know that you believe in operating 
in accordance with the law, and, therefore, I knm·r you will 
appreciate my concern tha"!::. whatever action now undertaken is 
consistent with federal law and my statutory mandate. On 
this basis, I am con£ident we will find a solution to this 
problem, consistent with both federal and state law. 

With kindest regards, 

-·<··~~--0-·r~·~ 
.r 
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THE WHITE HOUSE 
WASHINGTON 

TELEPHONE MEMORANDUM 

JAMES M. CANNON March 24, 1976 
-------------- . 19_ 

TIME 
PLACED DISC NAME ACTION 

OUT AM 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 

4:15 Roger Porter would like to 
with you this afternoon. 

PM 
AM 

4:16 

PM 
AM 

PM 
AM 

4:40 
PM 
AM 

PM 
AM 

PM 
AM 

PM 
AM 

PM 
AM 

PM 
AM 

PM 
AM 

PM 

Attorney General David 
called, would like you 

603-271-3655. 

Secretary Coleman 

New Hampshire 
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Congressman Cleveland's request for drafting service 

LT ANTRIM 

CAPT HALLBERG 

(a) Commandant memo 5903/33-2 (G-LMI/81) dated 2 Sept 1975 

1. Reference (a} made the determination that the waters of 
Lake Winnipesaukee, Lake Winnisquam, the Merrimack River, 
and all their interconnecting waterways in New Hampshire and 
Massachusetts are navigable waters of the United States and 
waters subject to the jurisdiction of the United States for 
purposes of Coast Guard jurisdiction. Represer.tative Cleveland 
has requested the Coast Guard to prepare as a drafting 
service proposed language which would permit New Hampshire 
to continue to ha.ve exclusive numbering authority over boats 
operating on the above named waters. 

2. Section 4 of the Federal Boat Safety Act makes that act 
applicable to "vessels and associated equipment used, to be 
used, or carried in vessels used, on waters subject to the 
jurisdiction of the United States ••• " Section 18, of the 
FBSA requires the Secretary to establish a standard nu~bering 
system for vessels subject to the act. Therefore, Congressman 
Cleveland is attempting to exempt those vessels used on the 
above named waters from the Coast Guard vessel numbering 
system. 

3. The following language is suggested as sufficient to 
achieve Congressman Cleveland's objective: 

"For the purposes of section 18 of the Federal 
Boat Safety Act of 1971, the waters of Lake 
Winnipesaukee, Lake Winnisquam, those portions 
of the Merrimack River which lie in New Hampshire, 
and all their interconnecting waterways in New Hampshire 
shall not be considered to be waters subject to the 
jurisdiction of the United States." 

4. The suggested language would limit the exemption only 
to the vessel numbering system, and it would not limit Coast 
Guard jurisdiction in other areas under the FBSA (e.g. the 
reporting requirements under the vessel casualty reporting 
system established under section 37 of the FBSA) • 
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Jlonorable 'i'ho:uw J. Mcin~1ro 
United .:.it:ttcs 5~nata 
Washington, o.c. 2v510 

Dear Senator Mcintyroa 

.. 

•. 
• 

:· 

~h.13 is in ra~~ouse to your letter o~ Ha.rch 2, l97E, in ~hich 
you r~"qucst a:1swt:r3 to several c,uesUons concurr..in'] t.ho Coast 
Gua.r'1 's e~t~n:d.n.-ltior~ rcqarc.inq tl:e at~tu~ o! Ulk.t~ \iinnipe~.:inkee 

j 
1 
I 

and i:1tercor-ncctir..g vaterways. Th~ -4.'<Gwe:rs to your quoat.ions I 
appear in the orC.t!r ia \!hich you a.:Jked t.hom.. t 

1. -.L'hc l'1gial.n.tivu h!atcry of the Fed~ral noat Safot.y Act of 
1971 (P.L. 92-75) U-~~S..\) co.'"l k:~ four.c ""t l,71 u.s. Coce Cont;. 
and I.&:.. ?f~vu at 13331 of t!~~ Fcl!e1·a1 .coatir.q Act of 1!158 at. 
1~58 u.s. Coda Co.nq. and l~dm. !~e\rs nt 522Sr and of the 1956 
~~ndlilents to th~ :!Otor!JO:it .Act of i;40 at 1~56 U.S. Cede 
Co11g. and J\d;:.. News at 2~S4. Til~ conc.::ot of "naviqable \:a tors 
of the cnit~<l ~tatc~v has evolved frc~ nm!P-rowi ju<licial 
deci¥io~~, fro~ the ttlc lO~o•s to th~ rr~sent day. Plea.so 
re.for to ar.sver J for a m~r~ COf.lFlete discussion. 

2. It is tl:\lc t~at t~e Coast Guard h3d r.ot stat~d its int~nt 
to exorcise;. jurisdicti<:m ov~r Lal:c ~:i~nir;"sau.k~o And. it9 
i:•tcrc,,r.n~cti:;!<; votcn;a~rs, "'l!tcr~? t.:~..; juri~d!ctional !~.:rnia in 
•navigablu vaters of tlla tin.i t.c'-1 ;;t~tcs, .. witil tl~e prc:icnt 
dcturr..ination Ya3 ::.;aciu. ~his i$ ~lc:cau~u t!a:. Coa!lt GU·:?.rd <loes 
not have tbc rt'.:uourcC'.s to df.~tcr&::i!la the jurh.~ieal "'tat'\lS \,)f 
c.vGry watcrt.oc.~y in th•.J Uni t~.:1 St4'te5. Eovov~r, i! t he st.:itua 
of A u~tcrLo~y is qucation~d, ~~CdUSd of n particulGr r,roqra..~ 
with.in t.h.o Co.a;.;t Guard, tht.::n t!·.;.o Coast. Gu:lrd \~ill~ fer it~s 
purr-cncn, d~t·::rnia1-1 ti•<.: juricical ~t.,.tu..; or t~1iil \o,'i\tcr!:!(.ldv. 
ln tl·;~ Cit.3C o: Ln}~o h' i;u!.\.~ ':1sau:.e:,",. ~• jur is<lietiG~ill (l~te:rnina­
tio.n. LcCl\r:-0 n:.?c.:s~arf -~~n t.:.e ;Jt:itu of ~iev i a:.~~shiro r-ro:~c~~d 
to ccr:.stl.:Jct ::. r i 'J~3 over t~·;u v.z.tcr~ ia ,.,.tlc::ition. ':~a a~~li­
cabili t:' of Jl \i • • ,. • C. .;r;1 ar.J ri:•lat.>:!d c 1:dtutr.:3 alniui~ ter~~ 
l·Y ~he Co.:!~t Gu.:ira t~r;;.c,: or. "'·h~t:l~l.· or .ac.t t~c water!> t<llin"? 
croost:.d \-1~r..., r.u.v1r..1~: l.:; \'~tni·s c;,f t~-.~ L1itt.C. St.tit~~ . \.;nee t .. u 
Co~.:;a t. Guard d~t.?r.~in~!l a \.!iltcrto...!~ tr> !:>£1 part. of t:r.e n.ivic;a.:>le 
-waters ·of the United State·s: for purposes of" C'cnrst- G'u"a'Ttl' 
jurisdiction, it is part of the navigable wli ters: of the United 
States for purposes of all laws th.e Coast. Guar.d. a..dmi.nis.t.er.s •. 
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3. 'the specific tests usod to su-r.r.>ort t?lc findinq t.~a.t tha 
vatcrs ar-:l r.nvi~nble \inters of the Uni tCid Stat.~a are tho 
tc!I t:J enunciatl'.!d 1~1 t!ie follo'Air.g ju;licia.l ce:ciaior..!l, im40JlCJ 
cthor!l 1 T!:e Daniel Sall, lC ~;a.il ;;,57 (1C7C): U .::; • v. 
~J?~al_~~h.~a~ . ... £le;.~tri c ~o-.,..er co •. 1 Jll u.s. 377 (l,4Cf;--and 
Ecor.o~v Li9!~t a.nc1 Fower co. v. u.s., 256 u.s. 113 (1920). 
J.>.ricf l:; ,· .~C:sa C.:t~cri ho.ltl ·t.~at wat".::r.s arc navir;able w~ters 
of t..."ic l 7ni tcd States vhen tl:ey are or bt!lv~ be-en U3cd, or aro 
or l1av:u been s~:c:c?tiblo "fer unn, hl' thCJD=i~lv~s c:: in con.ncc­
tior, with. ct!":cr w.nterfii, u hiqln1a·~ .. a !or substnntial intent.ate 
or !orei9n coz~ercc, cotvit.~.ltC!ndinq naturcil or i:l.'.ln-t:aoe 
obatruc..ticns that remdro portag1?. A1::;o, a waterbo~y that ia 
detcmincd canilblii.! ot L-nprov~~cnt at a rcasonablo cc.st to 
pxovido, L.-y itcelf or in conn~ction with other waters, a 
hi9hva:1 tor su=ata.."ltial intvr:3tat.e or !ort.?i!j!l co1r.ncrce , 
would L~ con3iGorc<l ~art of t..~e naviqablb vatcrs of the 
United States. Hit:-i rc.~s~ct to t}:c !~ctual basi~ for the 
Wir.ni~"''J:u1w::eu cietcx:.:.inatio~ , t:-:u Coast Cu.art.l ccnclutl~d that 
tlie najor ro:tion of t.~t\ chain of watcr.iays is navi<;al1le in 
fAct; eor.·mercial navigation h.?!! bc~n tJaintainc.d in the pa.st. 
or is currently prt.1sGnt on a lerq(!; ~e~e.:1.t. ot the syaterti 
and prior r.laJ1s an~ otuC.i€:s c:or;cernir.q toth the drocqinq of 
the watcr1"c.y and t.'le CO:lstruction of parallel eanAl wor)-.8 

· CO?leu~~d .by privl}.tc in'-iviuaAl9, priva·to c-OT".:~ani.::s under 
State charter, cu-~d thu li. S . 'Arr:;y Cor;-s of I:nqi::eero, shoved 
thG oconc..--mic feasibility of duvelo;:iocnt of the entire vater­
wey for rur"r;O!ie.S Of interstate n:tViqo.tiO!l . '.i.'htlSC facts ::;Ct 
tho tests '1tat.ed ahcvo, thus tho u~terB \/ere dcter."lined to 
be part of th0 navi~ablo \ratc:r3 cf t:le united States. A COp"f 
of th~ Cea& t . Guard c!~tcr;tination in encloscu for your 1.nfor­
WAtion. 

4. Since th~ Coa~t Guard deter.:dnation 13 nolely for purposes 
of coa.Jt G~\rd juriaidiction, l ca."1J~Ot orcuict wi t!1 cortaintj' 
~'"hat aut:.orl. ty ot.:~er ~"cd~r~l aq-inoicu will cxcrcis.a over Lako 
Winnip~'lsu.ukc(J ~d its ir;t~rcom;,1cu1~q vatar.i1ava. r:o·wcv~r, 
becacso tho d-aterai1u1tio!1 has bcml for'Wl·arced to car:.y ot..~er 
Fodcral O.t_.;er"tiu!i ~ a routine n.:lctcr i11 the norn.al cc~sc of 
bu:;i:ms::., it is 1:!.:hly rro~llll>lt~ t::.at tnos"' a.:-;m~cics will aqrce 
"-'ith \:!';e. Coa:.;t Gun.rd <.!et .. •n.-;ir.'1t.iC1:1 anrl ··dll ~ercinc their 
aut!..crity over th\J '"ltcrz i.a r;ur.:::tion . 

5. Sdction 16 H>) cf tho FBSi\. allCW!J certain. t>~rsons undor 
scr.10 cir~i.ata;-.c~u J..-L;.m.."!ity fro:'.1 civil ~..;.~~.lgca . 1'..l.so, 
ACuiralty li.1:.i tatlon& Of lialJili ty hwVC a~;1lication for 
' •: " .. r - r ~ _: "' - = __ ,,, - ~ : t" '.": • ' 4 • , .. :._ r ~ .') ~:; !J • 
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a peraon or vessel liD.itation of liability u::eor theso statutes. 
That is a natter for resolutionrbetv~on ~riv~to litiqanta in 
t.ho conrta. 

6. Ce.nora.lly, t!1c prc®:".ption provision ralat!!S to t..'i.oae atate 
l~vs a.r.d rcr;ul.ationa ap~cifiud in section 10 of the FBSA, i.o., 
boat or associated ecuip:tent p~rf.or.::~~ee or other safety 
··•tand.nrea. ke9i·&t·rAtiio:\ ~ttl1.\&ir~n.ts d.re pre:o2>tp.tcd ~Y t.he 
Suprcnnc:y Clause of t!i.~ C0!1.5titution, r~t.~cr than by section 
10 of th~ PBSA. Section l~ rottuiros. tho secretary to establish 
by regulation n s~a.r.~ard n~bering ~yste~ for all v~sncls, an~ 
regulutions ~t 3l CFR Part 173 i~lezlo~t section lD. It ie 
tho J;c"tl 1££,!'SlAirc nu.,~~e:rinq syste£ that docs not r.ilot the 
standards ccntainod in ~~c r.irt 17 3 requla.tion.s . concarning 
the preec~tion cf specific ~uip0¢nt and performance star.Jares. 
t.he Coast G'Uarct cocs not d~li~it pr~enptcd state laws. ~~e 
final de:ton-,.i1lation of •:hat atatc la.t:s zire i:-rcer.:.ptcd results 
fr~ liti9ation h-0hteen ~rivat~ litiqant.q that 1:0.vc been 
A9qricvod by tee state rc"<}ulo.tion. 

'l1be S.:""Jl:-.e principle. 9ove.rn:i t."lc preem,f'tion of corrimercial vessel 
lAtAC and rcr;ulatio:u~. In tho ~rca of co:.norcial vc:;sel zai:ety, 
among ~o la~a the Coazt Gu3rd a~1inisters arc tr.a inspection 
and ce1"ti fication of J:4l!lsengor vur.:J<)l.5 O:>eratinq on t.r~n 
Ju1vi9al>lo •.1atcrs, a:ld t!l':l lictin•imJ of O"?~ratlnq rersonnel. 
W:he ?a<lcral lr .. ws control, and tho Coast Guard is working 
closely vith tac O\·m·crs and operators of c~""r..crcial vcasuls 
so as to brin9 that class of veusel into complinnco with 
federal. l4w. 

7. The scope of t..~e section 9 cxe~tion authority of the 
PUSA vas ad<lressed in 5enAto RG?Ort ~2-24a, ~hich atatesr 

•Tnis s~ct!on r.&rmits t~c Socrntary to exem~t boats 
~r classes of .boatu !r~~ rarticul~r provisions of 
the Act or fro::. various raqulAtion~ or ~tandards.• 

Thia st~ta:-"lBat on congr1.!'saional into=~t s'!lould be consid~red 
in t~;.c cor•tcxt of tht! l:-r~ad~r polic-; o! Cor.•..;ress set forth 
in 46 U.S."C. l~l~l. "' t'.l c::u::our.:.qo Cjt"cH1t£r a+~d contir.uinq uni­
foriiity ct boating l~w~ nnd rr!r;•.ilutio:•a r.~1 a;,oaq t!1a noveral 
stntc!l ~1<1 ·t.h~ !:cdor..:l Cover.:-.t: •• ! :1t.- a ;;iq;;~:= clcr;r<~t) vf 
%'1Ciproci ty an\l cor.rl ty ~~01;g t!H) :n?vcr<ll jurL·u.Hctions, 
ar.u cltj'=ICJl'. c·:or~"ratio:. .c.,~c a~~Hi~t«~~=~ !:1~tw\~('n t!'lo ~-ccieral 
Govort··L~nt nnd tho s~veral s tut~&t ... .. i;) ~o toatinq safety 
ficl<! . 
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Section ~- tlnd its le9islat.ivo h!:itor:- '!'i~r,o~trab! that the 
Con~ro:i::; t!it! ntlt J.;lte'1<i th~t t!ua iiut~4o:1ty t}~ u:iod to e>:o::.pt 
A ~tntc or a p3rticular ~O~? of ~a~cr ft~~ th~ ~nt.J.re ~ct. 
h~~':tions h.av«' n'wn ~ru~cc~ C"':'Uip~-Gnt or lat'\)linq rt..'>{JuirG­
l'lent.3 luc~sus1.1 of .r.i ptlCUliar t~t;.;e of v~s:Jcl co:1!igur.ation. It 
I "'"'ra to ex(!rcise the e.r.··n:u}tio.n authoi:itv .Py ... oxcludir.g the 
Applicut..ion. c£ '111 or r~rt of th .. ,. FnSA to tho watertodioa in 
<.iu~.nUo!l.# it is ;:-,on~iZ>le L~~c CO..'l~Ut":~r rolatc;c! interast.a 
\foul<l .succe.egfu1l"J• c.;.a.1len~1{: %:\? action iu coart. In -,;;y 
vicv, it vould bQ oi!!icult to e-0fcnd cgainnt ~uch a suit 
vithout a atrainef.! iZlterr·r-otation of section 9. 

8. Covarnor 'l'hOI.-~~s.on •s r<"-;uest for a c..:>ratoriun on tho en­
forc~nt of Fe<!..;,r.il l4U!i on t."'lc leJo~ca !i:uJ bc:~n consic!~rcd. 
1t is r.:.y <.."O~clu~icn tildt I hav~ no .ant!'1ori ty t.o gri1llt ei t!iar 
A oor.:it.oriun or in ~ex'.:.~ ot:ier vay r·rt':Vcnt th{! application of 
law to tho operative fActn. In tlle ca2u of t.hca'! !;e;w J;~;,shire 
l.Ake•. tr;.~ coast GU&lril !ii~.":"\ly ~v~>l!ed tna juclcii!ll tcists to 
the pt'.rtine.."lt ~E'O<Jrlr~·:-,ic a~u ~i!lWric f~ets. i~eit..~or the 
Ca::-r.a.!'l<!.J.iit o! t~e co-.:ist cu~rd r:or r oan altur either t!-ie 
pertin~~-"!t ju~.ic.ial t;~ciuio:is, t.!1~ q<:09ra~hy, or c1~ facb. 
It:. i!l onl7 tJle cor~qrii:SS tz~at !~a3 the ;-.owo!?r to c.:'lango the 
1cgAl t~~t or th~ applic~.hilit:? c! tho !':?SA, an¢ L~u courts 
t.'uit l•nV•=> t.'1c ~er to rt::vic~v the fact'!! a.n<! ckterltlne Yhett1cr 
a particul!l.r zody of 'tater is i:-art. o~ tl\e r.aviqa'bl'1 vatars of 
th.i Unit~ Stutea. 

l'. t.rut tlut ansver!i offP-red 1:111 Ena..~le ycu to ~ort out the 
options avnila1·lo to the COI:'!?reaa1 a...~d tl10 affected atater ar.d 
local Atl.~r.iatrAtor~. 

Sincerely, 

• 

&nclocuro 
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i!onortiLlc Jo!l.n A. Durkin 
United St~tu3 s~n&te 
\itu;hinqtou , D.c . 20510 

Peu Ser.a tor Durkin t 
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This in in r~a~o~•e to yo~r letter o! Marcl: 2, 1976, in ~hich 
you r.:...~ucs.t imz~t:"lrs to ~~vcral que~tioi~z cor~cerninq e-.e Co::.!Jt 
Cwu:u 'ta cc.t<ai:ti::lation re;qarcinq the ntat:it» of La~a Winni':"!"!saukce 
and intorcor.r.ecti:.>.q v.atf!r.r;a.ya. Thu ar.<:.:\l\!rs to your rru£mticns 
At-'I>Ca.r in ~&e or<.•er in "'hicl1 you. A$lod t..~~. 

1. 'lhc le~inl~tiV\l !tistory of the l"cderal noat Safetv Act of 
1!>71 (P.L. 92 7;,) (fi,Sli.) ca:-1 ~a !cu;l<l ltt 1~71 u.s . ·coda Cong. 
A!".U ~du. licvs «.t lll3; ot t..hv Fe~f!ral noatil1'1 Act of 195 u et 
1958 U.S. CoeCi •:011·;;. ar:tl :~~. Ne'd~ at 52231 ancl of t.te 1956 
~e:~nbf to tha fl'.otorl-°'i.t Act of 1940 at l9!)C c.s . Code 
Conq. a~u 1~. n,,,.,.s at 2 :J5.(. The conc(;r>t of ~naviriablt! vatcrs 
of t!l.e l!nited States .. has c.volV<'.d !ro::. nw.terou~ j\h!icial -~fORo"' 
Gecision~, fro~ the ~id lSOO 's to ~~o prc"'cnt day . Ploaso /.<~ ~ 
refer to a..~2wer l !er a tJOre ~plct.u cil.scus!Jion . (~ 

2. It .!:i tru~ t~at th~ COa!l I:. Gu~rd had not rJtated its intent. 
to ex0rci~c j~r!s.;!ictiotl over 1..-i~~ ~ir.r:i;;csau:.;.ce a.."1d its 
intcrcormcctir:g wat\?r..;ays, \ttuir~ tho juri3c.1iction.il l:aain is 
•nav.i(]zilile t.r atl"!rS of the Uni tcd Stat~.3, .. U;1 t.il t!10 prosent 
Ciot.-ar-.9'Air&atio..i \;as ~1.1uo.. This in l:".ccausu the Coase t~ard t'.oes 
not h~ve th,,; roso\:rc:cs tc d""·t:er.,inc t1"l~ ji~ricic~l &tatuG of 
ovary ~at~r!;oay in t..~~ Unit~<l Stato~. l~ovever .. if t..~u statuil 
o! a \tat.tl:rhocy i:. r;_;ul')sti'3.:.~ca. b~cauu~ of a rarticular j.\roqram 
\.:ithin t:!~ co~:;t Guarc.l, t-:nz.n t~i~ coa~t Guard will,. for it:J 
pur~.•O!J.JS, det~rr-~ino t:!t! juri~i.cul !:1tatt.?.;; of tl c wnt~r1'ot-<.·1. 
la th•.t cusa of I.a.:!:: <li:ud.p~s au,..ee, a :) ;.;.ri:;<l! ctio~lal c.~tc~ ~!\A­
tic:i. !..cc~.F:.e IH::cc:.;.i a zt.ry ut~:i ~HJ ~tat<: of !!e· ... ~iu.:.:~~!Ohir.:i pro•o£Ie<l 
to ccn .. :z.t.r~ct ~.ri .... ·~s c·V·.!r t;\<~ \!~ t•1 r .J i ~ , ;.; .. :; t..ic:1.. ':~!~ a.-· li­
eabi lity of 3.J u. s .c. 4vl Ar.cl r-:::latod ct~tutcs &i.:il:1i:oi ~~tcru·:.1 
A--'J t. Co.-1at. CU.:.!rt! tur::-,t u cm \J et~icr or ~ct t~~·.-e wat~·:1·s l·tli.tq 
c.ru:l~'2'u ~·t=rv r~.-=&·~ .... (1c.ll- l.:. ki!t.c.•r:& o! tit~ tni ~.;;<l. .;,t,1t~s. v.:lC t';) the 
("n ~ t. (""'l""\rc! • r.: in,~s a va::-cr?:odv to ?:··~ 1'Ar.t cf t'i~ 1rn.Vi'r~bl'2 
Waters of the United States for purposes of Coas~Guard 
jurisdiction, it is part of the navigable waters of the United 
.._i_t...;;4.:~# ._.;.;r ,l.JU1. .. ~;>\.ooa OJ.'. al~ J.,a\o;,, . .;;..-.i C~-"::Ot. \.;U,\L'1. 4,,;'-.02;-.l._.~~40c;. 
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3. Tho s~ceif ic teet.s U1Cd to su~port the findinq th~t the 
watera arQ nav!allblc vate~ of t~c Unit~d St~tcs are tho 
t4ats e.niL'1ciz.t~d in tho foll°""in'J ju<!icial <l~cinions f amonq 
ot.'l~rss T!'&a D~r..i~l 2~11, 10 Hali $57 (1070); u.s. v. 
~.l?~~!~-~~i_an ).::~~-C:fx:ie _Po.,•e:r: co., 311 u .~. 377 (i~4o) : ··a~d 
~~o~Y... ~t;.at_~nu .Fc\•-:.ii:_: ~-o· v. _u .p. , ~:56 u.s. llJ (1920), 
£rioily, tl<.0.30 ca~':s 1~old ~nt ~a.ters ~re navi<;ahlo "aters 
ct the lJni c~d S-taten ';hen t1:cy ar~ or have .bc'!n used, or are 
or have l.·uen ~usccpt:iblc !or usf),, hy t!!<:~eclvc~ or in connec­
tion. vitl1 ot.licX· uater.ts, a!: hic;hwaya for ,;ut:itantial i:ltcr:Jtate 
or foreign cct::.".crco, not.,.it!':.£tar.ctinq nnt:ural or i::an ·nadG 
ob~t.ructions t..~~t roquiro rorta<;<.:. / Also, a wat.crbody that is 
deterr...ined cariablt~ of ~rcvcr~n t at A re.::isotinbla co~t to 
provi\la, t..y it~cl.f or in· cor..noction with ctit•:rr w~tcrn, a 
highway for su..~st:mtial i.nticrstat.e or foreign c:or:o~erco, 
would bo ccns1~~r~o part of t~io U.l.Vi<)a.blt: \n1tert1 of t.~e 
United States . With r€:snc:..~t to th9 fac~ual l~.J.Bis for the 
taicnipos~ukeo <l•ste!:'I:iin~tioa, t~~ Coast Gue.rd CC:lclude-d that 
tho c-...ajor : ·ortio:--. of t:•e c!'l..:&in of "i'at.crwa•.Je is n;iv.1.gable in 
fact; c-~::;~,.;,rcia.l nav1<Jation ~a" b~oim w.aintained in t~~e 1A1St 
or 15 currently pr~sent on A l&rg~ s~~~nt ~f th~ a7~tcc; 
ant1 prior pla..,s and atw.!ies co~corni~tJ tot.h th~ dr~ginq of 
the \.·atcrwa.v and t..11e cor.s truct.io:-i ot p~rallcl ca!lc:l vor::.s 
conducted Ly r-.rivate ir..civit!uals, r>rivate co~·anics under 
£tat.c charter, and t:.~c u .!#. 1'.r:.ly corr-s of Enr,; ince:rs, sho--..tod 
tho econooic fec..'!ibillty of dev~lopr::ttnt of t.!:o e.:ltiro \.;at.cr­
vo.y for purr-.cs~s of intcr=;t.itc navic;u.tion. Th\'.~ao £acts t>"P-t 
the tosta atatcd vove f th.us the -eatars \;cro det.or.<:incd to 
ho part of t!'A na.vi9aolo uaten of t..tc L~ited StatcnJ. A cop.y 
ot the coast Guard a,._,ter-~1n4'.ltion is enclosed for your infor-
1:2aUon. 

4. Since ths Coa;t Guard dete~i~at1on is eolely for ~urposcs 
of coast Gu.src jurisi~ictio~, I cannot pr~aict "•ith C·'-rta!nty 
\I-hat auttority c·t..."lar Fo~kr.31 Aqonci~a '\t.'ill e;<tircio~ over Lako 
Uinnipfls:t\L\G'll and its 1.:-ite.rconne.ctinq \:at.erway3. fio'b·over, 
becausu tt;.e dct~~ir.."-tiO.i• :~a.8 .::-.eon for'1ardccl to t\.'Uly other 
Federal a:;e~cio:; ~ a r()Uti~e ~.4lttcr in t:'llil normal courso of 
bU:Jint:SZ 1 it. i:; t.i9t~l7 f·rC!':llhle t.:1at t~'.OSO A!JC~Cii?S r,,dll agr£-e 
wit.~ the Co.J.;lt Guar.:t clctcr...Jinat!on. and "'ill •n:ercise their 
1.1utJ1ority ov~r the va.te.r3 ln (!Uc~tion . 

S. S~ct!.o.:i lG (b) o~ t:lc Fll.:i.i\ nllcwa ~rt.iin per30;\S \lllder 
a~~ circ~ta~1ccs ~":'l:.:u!:.it7 ire::'. ci· .. ·11 c! ~:-:t .1~~ !l . li.lzo, 
ac1~irnlty l.!.::.itatio~:l Of liabili't:t .: .~Vt~ ~i'. ~lic.Jtion .for 
inclc.cr.tn occurring in ?Hl.Vit}11 t.- l~ v~tf't""i of. tho t;ni.tnd Statt!s . 
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a ~non er v~~ns~l lir.itatio::\ o! lia~·ili.t.y ur.d~r t.h~se &tatutea. 
'l!i~t is· a natter tor r~acl~~io~ b~tw~cn priv~to liti~ants in 
~'le CO\:r tu • 

'· Gcsn~rall7, t.~a proe!!".~tion rrovisia~ r~latca to those ~tate 
l~a and. rcgulatiowi si1~ifiud in section l!:' ot thi! !'BSA, i.e., 
beat c.r as:.uciat~~ c"uir~ent p~-,rfoma.nce or othor safety 
& ta.ne:u:-c!s • Re~!~ tr at ion re qui r~m~n b ar(.~ p rei~~'?t~d !::.y th.o 
&ur~~::cy Clause of t~ ... \t Constitutic:i, ra4t!'1.>t;r than i:-y ~~ctior. 
10 of Ci:! FnS~. Section lt rc-c~uirc1J the s~~etary to ~st~lish 
l:..y rc-:qul~tion a stcwJ~rd nur;!i-~%'inq ~7.:tt£:n tor all vc~s<tla, and 
r~ula.ticns at 33 C::'~ ~4..rt l7J i::-..pl:;:nei~t .ecction lS. It is 
tl-.o Nev ilmzr-ehire nu::!hc·rinq oyat~r:. t!1at de-cs ~ct ctkot tho 
&tand;iri,ls ccntai:.<Hl i!1 the Part. 173 rr.:gulatiOL:>. Concor1'1n•1 
~:c ~-ree:::rt.io.., of SO\.?cific equi;·i:ent ru:tl pcrfo~anec ntandards, 
tho CO.lst Gudre do.-.~ r.ot eclirlt pr~-llt.a:;ted .atat.e l4WB. '1'!1e 
fir1al cl.eten.!i~.at.iO.:l of what sta.te lnws ar"! prc~:r--ted results 
f.r:om liti']ation bob:\ieu privat .. ~ litigant!! thts.t havo been. 
ac;grievt:.d l~ the st4tc re<Julaticn. 

The £a=~ r-ri11c:iplc qov~rna t!u~ rre·es:.~rtion of co..".:'l'llorei41 veuaal 
lat.i·s at1'1 rer_iulc.tion.s. ln the ar~a of cc.:.~!J.crcial v~ssel saf$ty, 
ClOn.ry the ln.-..·s t!;_o Coast Guftrd ac:dnistu-~ are. t~e i.nspaetion 
And ccrti!ic.ation of pttea6;v:1.;<r Vc...Esalii OPC'ratinq 0:-1 t;-:o 
navi;;Ahl3 i,;~tc:ra, a.r.d tha licensi1•~ of oreratir.q porson.~41. 
Tbe FoGor.11 la\.·s C0:1trol~ .aml t,.."-;C: Ccas~ Guoe1rd i:.i \;crkinq 
closely vi th t!tc a-.eners anc.l 01,t2r.:ltor~ of C:C>=.LiQrc:ial vessels 
so .as to ::;ri.r;.9 th~t clua 0£ ve.s~el i:ito conµli.ance \fit.b 
f1;lder.al 1av • 

· 7. ~hta AiCO~e of t.h-'3 :.rnction ~ f:-!xun~·tio:l authority of the 
Jl"DSh vas ~udrcssc~ in senate V..eport 9~-240. ~hich statuaa 

•f%hiu SiC:CtiO!l r~.rr-.1 t~ L'10 Seer~ tztry t.o oxe.~t. t-cats 
or clau:iacs of ~oats frot'\ ?artieultsr pr~vi.sion~ of 
the Act er !ro1il v~rio·.ie rc9i.;l~tionss or i.ta."\dards. ~ 

Thia atntO"n$nt on Congrcntdonal intent Dhould be co:isi<'!erod 
in t!le CO!'.ta:..:t of tt~c l.trca.c.l~r 1·olicv (,f Co!'.-:Jr4'?3S s~t :!orth 
in 4~ u.s.c. 14.Sl. "to <:!"~coura;a r:;.rc.atar t!!'il"";. conti:iuin.r; uni­
!or.:l.i ty cf ;.·t,~tir,g lil*':I i!.nd r :?. ;ula. t.ic:!c. lrn :\!~cng t?1a scvt~rc.l 
:it.at<'!:! and t!:e Fe:d.ural t'°.iQV~x:n:xint. a l•iq!'.c r c?.;?r.rce of 
rf"cirrc.c~t:-· un.c. e¢~i t"f cu:.c1~g- th~ StNJ'!ral ja.=isdictiona , 
end. cle~.:.r cocP~r:.itjc.in ~r.tl L'..::t& i!atanco t~t.ween th~ t".eG.oral 
\.:cvurr:.~cr;.t a;--.c;. t:i-10 otit:Vcr~l stu.t .• n ..... iu th'-i bo~Unq ~afaty 
fit'ld .. 
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S•ct.ion 9 and its leqi~lntivc ~i~tor1 cc~~nstrate that th~ 
COnq.rus.s did. r.ot int";::.cl that this autJ~ority be used to exc~t. 
a stato or a ~urtic-~lar .t-o..lv of water fro., the e!ltire Act. 
Exe.:.:?tio!;~ !1.-ave be~n c;r!lntc'=. equipr:a.r..t or lai..;eling require--. 
tionts t'!caust: of a r-cc:uliar t:~a of V'!-!is~l Co!lfiguratior.. If 
I ~ere to cx~rcise t~e e~c&~tion authority by excl~<linq th@ 
Applicati'O;i1 of all or r;~ll't of t~c l'.J!.;.A to tto ,,..ater!:ooies i:i 
(lUestiou, .it i3 ,..-01tsi.cle that conn~or related .intorccsta 
"oul<l :;uccesa!ully c)t~llunc;e r:y actio:1 i.n court. In r.y 
view, it woul~ l.;c aii'ficult to d~f~nd a.qair..st such a suit 
"i tllout a zitralnocl intcr. ... ret.4t.ion of section 9. 

a. Covcn'lOr Thcc~sor.'e re~u~st .for 4 twratori?m on the en­
force:le1~t of l'l!c!~r.al la'l.•S on t?'Le lai~~~ has l)e~-i con11i<lered. 
lt is r:r-1 co~cl~~ion t.!1at l l'~av~ no a~11:.::orlty to grant ei ttar 
a. r:10.ra.tor1w:. or in son.a oth~r \>ay prevent the A?r>licti'.\tion of 
law to the o~~erative facts.. In tho ca~~ of thcsu l.;ev lla~nahiro 
lftkos;., tho con!it Guarc. 3i:f!'.'ll•t a:-nli~d t.l1e 1ucicial tcstg to 
tho pcrtin£11t q{'!O<Jraphic a.~d }~i!it.cri.c t~cts. liieit.h~r tho 
C~~-.uar~t of t:-:.~ Co~t. CuarC. nor I C~"l alter "lit-"'l~r t~e 
pertin,~nt judicial <loci:lic::.a, eho qe<>:rra..,hy. or the facts. 
It is only L'°'o Co1:<;rt'!lii t..~at has thQ po•.tar to chnngo the 
lc'Jal te .. t. or t~fJ a;:plicil!-. ili ty cf tile ?'!;SA, a-r..d ~1e courts 
that !iavo t.r.o Pc~cr to r~ViJ'.!V thu facts 4nd ~cten:ine vhcther 
a particul.:ir l':ocy of wat~r io i~t of t!'"!e v...avi9vlo wator.a of 
tll.e t!nited Stat~s. 

l trJ.St the a~:Jtrcrs of !er~d \.:ill cna~'lo you to sort. out the 
options a.v .. 1ila!',lo to t.!':u Con".jrcss, nnd tl:-.e aff ect.cd stato ~nd 
local a~iniztrotor•. 

Lncloaur~ 

Sincerely, 
• -----=--·---

W'illia.t1 T. Colee.an, Jr. 
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\lh~rl the! new regulAtic;>nH ca.tie into ~Hect at that til!IC they had. a confii 1.for<Jblc 

impact <:tn the Coaet Guflnt "orkl(1sd b~t.f'\t..~<? o( the lar~(': mnnbcr of \l l!Bseh thnt. 
, ' 

~\1drlenl)• had to he inspected . The lnilpectfon (Ind ccrtHkatfon of thrme 

\'eGfH:\l 9 w1u:1 :ic:complieh~d with an in~ ti'11 liberal enforC'~rA<mt. pol if:)• where it 

pi tualiou DO\of (!~ht ta iu. the Lake \linnipesauk~o - J,,nke W11lJ.l1.equara Ara..'l. ~ in 

1957, t.hc Go:uu Guard i11tendg to bE.< 6R Jiberal and fle)>jbfo n» po!'rnlble under 

the law in applyins the l.'egulfft:icm:.l t.o ex"lsti ng V~ti~ch ou the Lek 1;1~ Unless 

e v~1mel b obviou~ly \ITIKafe the own~'[' w111 be issued .(I tcmp~rary c::ert'l ficntC! 

:ind given fl r~n1rnm1ble perf r.d of titn~ to corr~r,:t dei1cienci1?.a. 

perisonuel from tht't u. s. Coast Gu"rd Ms.rine Safety Office, rortlMd. Hnim:, 

will co~ to the LskeB 1 ~roa !or a 5-day p~riod tu explain the. ~ppJic~bl~ 

will tnkc ~pplication~ for veesel inap~~tion and w111 prQco~~ npplicstion~ 

!or ltcen~~!il. For further information contac.t C<lmnHind~r Jolu1 EKJ•JAN, u. S. 

(207) 775- 3131. @Kt. 251. 

The Pcdet'~l Boat Safoty Acl uf 19il (Publi~ f,.\N 92··75) requi.r-cs ail un •· 

documt\ntE»d ve~10<~J.s; and boa ta. u~~(I on the navigable wtitt!r~ of the Uni t~d 

tf~:~ 
t~~i--~: 

1~!~ 
~~~::;i.~ 
~-}i~~-~.;~~ 

ft"=~-~;~ 

~~~ -.r-.. ;2 s.r: 

m~1;~1~ 
~;~~~~ 
~':ii.._:.:.{~ ;,,, 

A Rt.ti ' <:» ~:..4... ~~ ·-Y -. 

; tF~~l 

StPt(~s . nnd cqu1ppf!d with pr opuls1011 tiacbin~ry of 2Jn)' type to h&VE' ;i number 

issued hy th(\ prnper iasui nr. 1.11.ithority 111 the citat~ in which Lhe vett~'.ll ot' 

boat ie princ ip~l l y U$cd. 

... ·- ------ -·--·-------... -·- .._. -·-----

1;m11 
~l1~~/~j :e:.:-~:,; ~:~~ l :;~ ~~ -~ 
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1.tt)at is regiettered. 'rhe ~t.:it~ ,.,f prind.r~l wrn b dcfin«!d '4a whert:: th~ 

will be diffir-.\11t t.o mm>hct.' .s11 boats properly for the 1976 boatinP. ~~l'l-

a!>u thE! CO~l't G''"rd i ntonriu to be leni~n t wh~n viola tiQnS of thhi ri:-qtti re-

111cnl ~rt! !owiJ thf.a ye-ar. 'J.'ht:irr. i,; nu deuit.'t:: to haraists bo.tt 01.thl~t& uor 

deprf"c thr.ro u£ tht!it' enjo)'tnent ,,f '"'ster T~('.rcrntl.on. Sim~~ lfow lfampsh1r~ 

tuid feder~l ho{lt ~qt1ipmcnt and ea!ely rt!quiremeute are eseent1.6lly thl'.' 

r:<l:I~ this i=should uut poae s rroblem. C()pi1;?r. of th0Ac rc8'1,ah.tit>nu cas~ be 

~btain<td at bo~t ~how9 Cir thro\Jgh tht~ below addrea:l. .Boat nUlflber 8PJ11 i(!a-

tiant; clln be obtaialed from post offi('.~.i; t.n the J.nkci; Region or !ru!ll the 

Chief. HotatinF. S;ifcty Dlv1~1un 
Pirst CoR~t Gu4rd Diatr1ct 
)50 Cn\l.~eway Street 

Be.a ton. 1-!A 02ll4 

·---- .. --·-.,..---...... __ ·--... ., __ ....... . . 
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Citer- _Hampton Phase-Out 

Preston Criticizes CG 
Control of N.H. Lakes 

CONCOTlD - State Sen. 
Robert F. Preston 1 D-Hamp­
ton l yeslrrday sevrrely criti­
<'ized the Coast Guard take­
o\·er of Lake Winnipesaukt'e. 

Acrording to Preston. who 
I!! chairman of the Senate 
Recreation and Development 
Committee. the Coast Guard 
several yers ago phased out 
the permanent facilit\' which 
had bef'n located in Ifmnpton 
in order to consolidate their 
activities. 

Then, Preston continued. a 
rouple of years ago. they 
phased out the Hampton-Sea­
brook Harhor seasonal fa­
cilities. to save money and 
manpower. 

"Now they propose to take 
over supervision o f New 
Hampshire l:ikes," Pr e st on 
said. 

"In my opinion, New Hamp-

shire has an excellent record 
of boating safety and no need 
e.xists for federal supervision. 
1 m concrrned that a greater 
influx of boats and new rules 
ronld lead to greater pollutirm 
of our Jakes ·which are 
currently well-controlled." 

He said the federal effort ls 
an 11ttempt to supersede state 
laws and reglations and could 
result in a loss of licensing 
fees in excess of $200.000. 
. Pr~sto~ attended a meeting 
m \\ Rsh mgton recent! v with 
Senators !\lclntyre and Durkin 
and Congressmen D' Amours 
and Cleveland and other New 
Hampshire officials. He said 
~egislation will be sponsored 
by D'Amours and Cleveland to 
prevent the Coast Guard take­
over, but this is a slow 
process and, according to 
PRESTON Page lR 

PRESTON 
(Co11ti1111nl from p,,,,, One) 

Preston. "by that time. the 
Feds will be on the scene". 

Continued Preston, "We've 
had occasions this past yeilr 
where foreign \·essels have 
violated the 12-mile limit and 
dl'slroycd fishing gear of New 
Hampshire fisherrne11 and tlw 
Co11st Guard's effec:tivrness is 
questionable. 

"As far as I'm concemed. 
the search and rescue efforts 
for minor mishaps off our 
coast are hemg conducted. in 
part.. hy the commercial fish­
ermen in their assists to the 
recreational boaters. 

"I would suggest that the 
Coast f.u;:irrl use its man­
power and rE'snun·rs off our 
coastline to do a better job. as 
we now considf'r a 2flf1-mile 
limit rlealing with fnrrign 
V!'~sels who would dE'plelE uur 
valuable coast ::i I resourc<>s 
and leave :\l'w Hampshire 
lake., to ua." 

'• 

Coast Guard 
Tal<es lakes 
t~ext Week 

BOSTON - A Coast Guard 
representative will be In La· 
('Onia next week to begin 
implementation o f federal 
regulations governing c om· 
mereial vessels on Lake Win· 
nipesaukee and Lake Winni· 
squam. Lt. Comdr. Glenn 
Haines, from the Coast Guard 
Marine Safetv Office in Port· 
land, Maine, will be at 
Brickyard Mountain Inn on 
J\larch 22 and 23 to explain 
the applicable regulations and 
begin the required administra· 
tive work. 

Still'tlng at 10 a.m. on 
Monday, LCUR Haines will 
answer questions that com· 
mercial vessel owners and 
operators may llave regarding 
federal laws and their appli· 
cation to commercial vessels 
on these two Nl'W Hampshire 
lakes. He will also begin 
processing applications for 
-operator licenses and vessel 
inspections on Lake Winnipe· 
saukee and Lake Winnisquam. 

A person must be Jj('ensed If 
he is responsible for the 
navigation of a ,·essel which 
carries pa.;sengers !or hire. In 
addilion. all 'essels carrying 
scn•n or more passengers 
must be i11sprr1ed and carr~ a 
certificate issued hv the U.S. 
Coast G u a r d • The . Coa~t 
Guard :imvs it intends to be as 
lenient ~ml as flelible as 
p<>Ssihle in applying the regu· 
lation~ to c·llmmereial wssels 
on these lakes. Unle~s a 
\·esscl is oln·ioush· un.,ale; t.he 
owner will he l!isurd a tempo· 
r:ir,· certilicat e and gi\'t'O a 
rea'sonahle amount or timr to 
<-orre('t nnl deficiencies. 

( 11~ .J 
·~-
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26 FOOT F/V (US) - MAN OVERBOARD - REW BAMPSHIU 

·On Saturday thia 26 foot lobater boat wu reported underway with no ona 

on board near Hampton. Utility boat• fr'oll Coaat Guard Station PORTS!l>UTR.=, 
,.,~ . 

lllllOt and MERRIMACK and an BH3 helicopter from Cout Guard Air Station 

CAP! COD plus six local .lobater boats searched until dark, but were un-

able to locate the missing lobsterun ... ACTIVE SEARCH SUSPENDED PENDING 

FUR.'l'HE1l DEVELOPMENTS. 
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JOll OPS HI LITES 22 MAR 76 BS/GBA 
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R 2 l 0"14 0'l MAR 7 6 
FM CCGDONE BOSTON MA 

rEC.f.IVED 

TO CC/COMLANTAREA COGARD NEW YORK NY 
~~FO \IC/COMDT COGARD !t:·S\!t\ft<\T8N 5c~ 59 
UNCLAS "'n 
OSR TO AOSR 

•. 

&ItREP ONE AND FINAL MAN 'ft~MMA.Jm•::JM·~N, N. ff. 
I. SlTU;A-TION: ctNTfft 

JNf01 r.-orr 0-APA 
<17) r.-o r.-r. 

6·0P G·t'BT 
G•05R G•BD 
G•OSR•I G-r 
0-000 G-cc 
C•W G•l 
G•WEP G·A 
N R C 

G-OSR-2 
G-U2/USP 

A. 20152~ LIB JAr-tIE LEE REPORTED TO ST A FORTSMOUTH HBR THAT 
HE HAD JUST LOCATED HIS SON• S 26F'T LIB U/\' WITH NO POB. REPORT I HG 
SOURCE STOPPED 26FT LIB AND HAD COMMENCED SEARCHING FOR MISSING 
POB \'HO \'AS ONLY POB • 

B. POSITION OF' INCIDENT: l MILE EAST· OF' GREAT BOARS HEAD, 
HAMPl'ON, ·N.H. 

C. WX O/S1 VIND S\1105, SEA CALM, VIS 10NM. 
2. ACTION: 

Rl~F ~:~ ~~bEsi~0t~3~?1[i~Eb0~bs~~~~H"l~ET°nNrf.:As~~~i~:,i~H 
NET SIG HT I NG S • 

B. LIB HAULED TRAPS OF MISSHJG MAN AND FOUND ONE STRING PARTIALLY 
BAIT£n. AT THE POINT t'i:" THE' LAST BAITED TRAP THE LINE v1AS BADLY 
FOULED AND NO TRAPS Ft ')THER At ONG STP. INC HAD BEEM e AITFD. POSIT tor~ 
OF FOtJLED LINE" ~2-5-4.~_,, f'.,~-.tt5.5"1 APPROX T\10 MILES oi;oF' BEACH. 
FAT Hfr OF' MI SSt NG MAN .,FPORTF.., ALL PFO' S ST ILL ON MAN• S BOAT. 

C. ARFA OF SEARCH \JELL DEFINED AND ~ARCH COMPLETED '"1TH A 
COVEP>'·GE f"ACTOR OF 0.P FOR MAN IN THE '•'ATER. 

D. 20lPI 1R SUSPENDF" ACTIVE SEARCH F'ENDING FURTHER DEVELOPMENTS. 
ALL l A WHICH \JERE SEARCHING SECURED APPROX 20175.,R. 
3. FU: URE PLANS: 

A. L 0 CAL D IV ER S PLAN T 0 DI VE 2 10 7 0~ IF' \t X PERMITS • 

"'. BT 

B. Pt.AN NO FURTHER ~G ASSt~·tANCE AT THIS TIME. 
CArE SUSPENDED. · 

2 l/0~1Z SARLANT f·10"~~\ 
~-~ ~ 
:-- ; 

..,, '.''.:. . . 
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UNITED-~-sTATES GOVERNMENT DEPARTMENT OF TRANSPORTATION 

UNITED STATES COAST GUARD 

-.fa1emorandum 

INFORMATION: 

' .. '• 

G-C 
DATE: 24 March 1976 

SUBJECT: Meeting Regarding Coast Guard Enforcement on Lake Winnipesaukee 
Between Rear Admiral Stewart and Governor Thomson 

FROM Commandant, U. S. Coast Guard 

TO The Secretary 

'• 

Rear Admiral J. P. Stewart met with Governor Thomson for approximately 
one-half hour on 12 March regarding Coast Guard's plans for enforcement 
on the navigable waters of New Harnpshire. He showed the Governor the 
Press Release that was planned for release that afternoon regarding the 
arrival of Coast Guard personnel to answer questions, issue application 
blanks, and in those instances where it was possible, to issue licenses. 

The meeting was very cordial although it was apparent that the Governor 
did not agree with the Coast Guard's position. Admiral Stewart informed 
the Governor as to when Coast Guard personnel would be arriving to 
assist the personnel who operate vessels on Lake Winnipesaukee and Lake 
Winnisquam, and explained why our steps were necessary. The instance 
cited as an example was the COMET case, in which the Coast Guard was 
taken to task for not keeping charter boats in port when they were unable 
to meet Coast Guard inspection. In this case, the Coast Guard was not 
found liable, but only because it was not [ound to be the proximate cause 
of the accident. The Governor was informed that there would be no boating 
safety patrols on the lakes this year. 

.Cr/e,<.: 
At 1000 Monday, 22 March, Coast Guard officers were on scene at~.ik..e. 
Yard Mountain Inn at Lake Winnipesaukee to answer questions and assist 
charter boat operators on the regulations in meeting Coast Guard require­
ments. At this time the Coast Guard personnel assigned to the Marine 
Safety Office in Portland, Maine were available to issue temporary in­
spection certificates to vessels which could come near enough to compliance 
that the Coast Guard would allow additional time to meet issue compliance 
requirements and answer questions regarding enforcement procedures. 
It was stressed at all times that operators on the lakes would be given 
time to meet full compliance of Coast Guard regulations. 

DEPT, OF TRANSP,, USCG, CG•4914 (3•73) 
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Commandant to 
The Secretary 

.. G·-C 
24 March 1976 

Subject: INFORMATION: Meeting Regarding Coast Guard Enforcement 
On Lake Winnipesaukee Between Rear Admiral Stewart and 
Governor Thomson 

The MT. WASHINGTON, the large passenger vessel operating on 
Lake Winnipesaukee, will be contacted today, 24 March. She is 
presently authorized by the state to carry 1250 passengers. Inas­
much as we are not familiar with the vessel's operation or its con-
struction, we are not sure what steps are necessary to bring this 
vessel into compliance sufficiently to allow it to operate. 

O. W. SILER 

2 

• 
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THE WHITE HOUSE / 

WASHINGTON 

March 24, 1976 

MEMORANDUM FOR THE PRESIDE • 

FROM : 

SUBJECT : U.S. Co in New Ham shire 

Secretary Coleman sent you today the attached report on 
U.S. Coast Guard action relating to Lake Winnipesaukee 
and other waters in New Hampshire. 

In brief -

1. Rear Admiral Stewart, Coast Guard Commander 
for the New England area, met with Governor __ _ 
Thomson on Friday, March 12 and informed 

1
,,,-;. \'. c. l: ~ ',., 

Governor Thomson that the U.S. Coast Guard /.} <~ 
would begin to exercise jurisdiction over l ::-: ·.-;;J • 

Lake Winnisquam, Lake Winnipesaukee, and the"'" ;~'i 
Merrimack River. '-

2. In addition, Coast Guard personnel began informing 
private boat owners in the area they would be 
subject to Coast Guard regulations. 

3. Unfortunately, on Saturday, March 20, 1976, a 
New Hampshire lobsterman was lost at sea off 
the New Hampshire coast and the Coast Guard was 
asked to help find him. Governor Thomson, with 
whom I talked twice today, complained that the 
Coast Guard gave up the search after only three 
hours. 

Because of the New Hampshire media reports on these two 
events, the Coast Guard is perceived as interfering un­
necessarily in State waters but not attending to its 
important responsibility to save lives. · 

Governor Thomson asked me to talk with his Attorney General, 
who may file a suit to block the Coast Guard from taking 
over Lakes Winnipesaukee, Winnisquam and the Merrimack 
River. 



\ 

2 

State Attorney General David Souter would like to meet 
with Secretary Coleman to attempt to resolve the issue. 

Secretary Coleman's report on these two incidents is 
attached at Tab A. 

At Tab B is a copy of your statement given in New Hampshire 
on this subject. 

Attachments 



THE SECRETARY OF TRANSPORTATION 

WASHINGTON, D.C. 20590 

March 24, 1976 

.MEi-10RANDUM FOR THE PRESIDENT 

Enclosed are two exhibits which describe recent 
actions by the Coast Guard which have caused you 
some concern. Exhibit A describes the circumstances 
of the Coast Guard's determination that Lakes 
Winnipesaukee and Winnisquam and the Merrimack River 
in the State of Ne•:1 Hampshire are navi;Jible waters of 
the United States. Exhibit B describes the events 
and circumstances surrounding the search for a New 
Hampshire citizen lost overboard from his 26 foot 
lobster boat. 

Both actions have received great play in the New 
Hampshire press and have made possible strong anti­
Administration statements by Governor Meldrim Thomson. 
I have reviewed all facts in both cases and believe 
the Coast Guard's actions to be proper. 

e~l) 
William T. Coleman, Jr. 

Enclosures 



Department of Transportation 
Exhibit A 

A recent editorial of the Manchester UNION LEADER, reprinted 
in the President's Daily News Summary, seems to indicate 
that a Coast Guard Admiral acted in a highhanded and arbitrary 
manner in announcing that the Coast Guard would take over 
control of Lake Winnipesaukee and Lake Winnisquam and the 
Merrimack River in New Hampshire. This has been played up 
in the UNION LEADER as an unwarranted expansion of authority 
of the Federal Government. 

This is a gross misstatement of fact and intent. The facts 
are these: 

1. After a long drawn out process, it was determined 
that those bodies of water in question were in fact 
navigable waters of the United States for purposes 
of Coast Guard jurisdiction. This determination was 
made by the Commandant of the Coast Guard on 
September 3, 1975. To make this determination, there 
are three tests which must be satisfied: 

a. That the major portion of this chain of waterways 
between Lake Winnipesaukee and the point where 
the Merrimack River drains into the Atlantic 
Ocean is navigable in fact. 

b. Commercial navigation has been maintained in the 
past or is currently present on a large segment 
of the system. 

c. Private plans and studies concerning both the 
dredging of the waterway and the construction of 
parallel canal works conducted by private 
individuals, private companies under State charter, 
and the u. s. Army Corps of Engineers indicated the 
economic feasibility of development of the entire 
waterway for purpose of interstate navigation. 

2. These findings of fact were communicated to the 
Governor of New Hampshire in December 1975. Governor 
Thomson then appealed to me to declare a moratorium 
on the enforcement of Federal law on these bodies of 
water. I advised him in turn that I would consider 
such action and suggested other alternatives which 
included the possibility of a Federal statute exempting 
these bodies of water, a court test or State action 
which would substitute other kinds of revenue for that 
lost by the finding of these lakes and river to be 
navigable waters. 

'• ~fON,)~\ 
f_c:;. ~). 
i ~· ;i.:· ~ 
\ "~- -~·,/ \ '-< ... 

\ ""' "t 
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3·. On March 11 after completing my analysis of the 
situation I wrote Governor Thomson indicating that 
I have no authority to grant either a moratorium or 
in some other way to prevent the application of law 
to the operative facts. A copy of this letter was 
furnished to Rear Admiral Stewart, Commander, First 
Coast Guard District.in Boston, Massachusetts, in 
whose jurisdiction these lakes and river lie. 

4. Admiral Stewart met with Governor Thomson on 
March 12. The report I have of the meeting indicates 
that it was cordial even though the Governor disagreed 
with the Coast Guard's position. Admiral Stewart 
explained the Coast Guard's plan for exercising its 
statutory responsibilities as the result of a determina­
tion that the Lakes and River involved were navigable 
waters in New Hampshire, indicating that Coast Guard 
personnel would be available in New Hampshire to 
answer questions, issue application blanks, and 
licenses where possible. The Governor was informed 
that there would be no boating safety patrols on the 
Lakes this year. 

5. On March 22 Coast Guard officers went to a local inn 
near Lake Winnipesaukee to meet with and answer 
questions of charter boat operators, to explain the 
regulations which the coast Guard would expect to 
enforce. All concerned were informed that the Coast 
Guard would allow additional time to meet issue 
compliance requirements for proper licensing. 

There is no question that this is an unpopular action as far 
at the State administration is concerned. No longer will they 
be able to charge fees for out-of-state boat operators to use 
this Lake. But the Coast Guard feels that it has been more 
than helpful in providing assistance to the State to determine 
alternative funding sources and even to help draft statutes 
which, if passed by Congress, would exempt the Lakes from 
the provisions of the law. 

I am informed that the State of New Hampshire will seek a 
court injunction against the Coast Guard's determination that 
these waters are in fact navigable waters of the United States. 

An option available to Department of Justice :is to take no 
action to resist the granting of a preliminary injunction 

. ··' 
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until the court disposes of the matter on the merits. 
The Department of Justice, of course, would defend the 
determination of the U. S. Coast Guard on the merits at 
final hearing and would ask for an early hearing to get 
the matter disposed of on the merits promptly. 

(IJA 
William T. Coleman, Jr. 
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MEMORANDUM FOR: 

SUBJECT: 

Exhibit B 

THE SECRETARY OF TRANSPORTATION 

WASHINGTON, D.C. 20590 

The President 

Alleged Poor Coast Guard Response 
to Search and Rescue Incident Off 
Hampton, New Hampshire 

The loss of Mr. Irving F. Jones, Jr., operator of the fishing vessel 
SEA HAWK off of Hampton, New Hampshire on Saturday, 20 March 1976, 
occured sometime between 1 and 2:30 PM while Mr. Jones was engaged 
in rebaiting a lobster trapline. Weather conditions were as follows: 
air temperature 57°F, water temperature 38°F, sea calm, wind southwest 
at 5 knots and visibility 10 miles or better. Mr. Jones was clad 
in a yellow rain jacket and may have been wearing boots but was 
not wearing any form of personal flotation device. 

At approximately 2:30 PM the unoccupied SEA HAWK was found underway 
about 3/4 mile off of Hampton Beach by Mr. Irving F. Jones, Senior, 
the operator of the fishing vessel JAMIE LEE. After apparently 
conducting a search for his son, Mr. Jones called the Coast Guard 
Station at Portsmouth Harbor for assistance at 3:20 PM. Coast Guard 
forces consisting of two boats and a helicopter were dispatched who, 
upon arrival on scene, joined six fishing boats in a search for the 
missing man. The search was continued until sundown. 

The existing temperature of the water limited the safe immersion 
time of a person to twenty minutes and would have been 97% lethal 
after 2 hours. There was very little possibility that Mr. Jones 
could have survived by the time that the first information was made 
known to Coast Guard forces. However, an excellent and thorough 
search was conducted on the slim chance that Mr. Jones somehow may 
have been alive in the water. 

All efforts subsequent to 20 March 1976 to locate Mr. Jones fall 
under the category of a body search. Insofar as Coast Guard policy 

·with regard to searching can be defined, a search will be prosecuted 
as long as there is any possibility of survival. While we certainly 
sympathize with the family and friends of persons lost, we do not 
commit Coast Guard resources to body searches which might result in 
making those resources unavailable to other search and rescue cases 



'· 

Subj: Alleged Poor Coast Guard Response to Search and Rescue Incident 
Off Hampton, New Hampshire 

in which survival would possibly be involved. At the discretion 
of the local Coast Guard Commander, when resources are available and 
the search does not interfere with other primary duties, he may assist 
local law enforcement agencies with body searches if requested to 
do so. Such a request was made by the Hampton Police for the 
following day, but when the assigned Coast Guard boat arrived on 
scene, it could not locate any other searchers and subsequently 
ceased searching and retµrned to base. On the night of 20 March 
personnel from the Merrimack Station responded to a report of a 
body sighting just off Hampton Beach but was unable to locate the 
object reportedly sighted. 

A chronological sequence of events is appended for your possible 
use. 

William T. Coleman, Jr. 

Enclosure 
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Sequence of Events - Lost Operator, F/V SEA HAWK 

The following is a sequence of events recorded in the case of the fishing 
vessel SEA HAWK: 

Saturday, 20 March 1976 

1 to 1:30 PM - Operator of F/V SEA HAWK last seen baiting lobster traps by 
3 other lobster fishermen approximately 1 mile east of Great Boars Read, 
Hampton, New Hampshire. 

2:30 PM - Father of operator of SEA HAWK, in F/V JAMIE LEE located unoccupied 
SEA HAWK underway 3/4 mile off Hampton Beach. 

3:20 PM - Operator of JAMIE LEE reported to Coast Guard Station Portsmouth 
Harbor that operator of SEA HAWK was missing and presumed overboard 1 mile 
east of Great Boars Head. Incident reported to Rescue Coordination Center 
(RCC) Boston. Forty foot utility boat dispatched from Portsmouth Harbor 
Station, 44 foot motor lifeboat dispatched from Merrimack Station and H3F 
helicopter dispatched from Air Station Cape Cod to assist in search. 

4:01 PM - Forty foot utility boat on scene, joined 6 lobster boats in 
search for the missing man. 

4:07 PM - Forty four foot motor lifeboat on scene, joined search. 

4:15 PM - H3F helicopter on scene. Assumed on scene command and reoriented 
search to parallel track pattern with 1/4 mile leg spacing, 2 mile square 
about datum at 42 degrees 54.5 min north, 70 degrees 45.5 min west, 
approximately 2 miles off the beach and site of fouled lobster trapline 
which appeared to be last trap belonging to the missing man which had been 
baited. Search boundaries extended 2 1/2 miles north and south and to the 
beach. 

5:45 PM - Sundown, Coast Guard and civilian search units secured search. 

.. 
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now in and out of Government that we can't make up in a 
few years for all the environmental evils we perpetrated on 
the co~ntry over a period of a hundred years. 

So there is, I think, a little more flexibility on the part 
"of EPA. If you have a specific case, I would recommend 
that you communicate it to us. I think there is some 
fle.xibility, if there is a hardship involving the cl~ing 
of a plant and the loss of jobs. It depends on the kind of 
damage to the environment in each case. 

On some occasions-we have just had a tragic thing 
happen down in Vrrginia. You may have read about 
it, this Kepone, a chemical. For some reasons or another 
that was not promptly and adequately handled by either 
the State or the Federal authorities. So you almost have 
to handle each case on an individual basis. 

Now as to the tax incentive, there is a provision in 
the Internal Revenue Code that gives to business a tax 
write-off up to a certain percentage for the funds they 
expend in impro,ing their plant and equipment to meet 
EPA standards. 

THE PRESIDENT. You are talking about the proposals 
for divestiture? 

Q. That is correct. 
THE P R,SIDENT. Either horizontal or vertical, and 

there are a J\Umber of proposalc; in the Congress. I think 
there is one that has been reported by a Senate committee 
or subcommi\tee that would provide for dh·cstiturc. I 
have no sympkthy for the giant oil companies as such. In 
fact, we arc ~ing blamed because FEA and others are 
watching them 1~oo closely. 

But anyhow, \ don't think divestiture is the way to solve 
the problem. It ~ems to me that a well-managed oil com­
pany, big or small; is the best way to solve our energy prob­
lem. And to just tear them apart I don't think answers the 

problem. ~ 
W c have, as I ecall, about 10 to 15 major oil com-

panies. They reape .a financial bonanza a year or so ago. 
They are having a l~ desirable year at the present time, 
but to tear them up, \n my opinion, is not the best way to 
get them to get in anli hcJp us solve the energy problem. 

So I am against jus~~ kind of legislation that I think 
you are talking about. \ · 

Q. Thank you, M~ csident. 

I know that some small companies that have a bad 
cash flow have not been able to utilize that but it is avail­
able and I think it is 20 percent, as I recall. But anyhow 
there is such a provision and I think a good many com­
panies I know have used it. But there arc some, I am 
sure, that for economic reasons, can't finance it. 

Q. Mr. President, ~presentativc McLaughlin from 
Nashua. -

But the concept is good. Whether it can meet every 
particular plant's problem or not depends on the individ­
ual plant. 

Q. Part of our problem, Mr. President, is not solely 
v.ith the existing plant but with our problem of 
trying to make a turnover of job> available as we have 
the ebb and flow of companies moving in and out and 
trying to attract new industries and new companies, that 
they come in and are immediately faced with this type 
of a problem. And this is why I addrC$ the administra­
tion part of it. And arc there things we could do from 
the administrative part rather than through the channel 
of amendments, ·which takes a longer proccetS? 

THE PRESIDENT. We will take a look at it. But I do 
know, as I said a moment ago, there is, I think, a more 
understanding and flexible attitude today than there was, 
say 3 )·ears ago. 

Q. Thank you, Mr. President. 
THE PRESIDENT. Y cs, sir. 
Q. Mr. President, John McDonald, State represcnta· 

tivc from Manchester, the home of the Mcintyre Ski 
Arca. [Laughter] 

Mr. PrcSident, both of our New Hampshire Senators 
are actively pursuing legic;Jation which would, in cff cct, 
cut one of the links in the marketing chain of the major 
oil companies wherein they would not be controlling oil 
from the wellhead to the pump. If such legislation ic; 
pa.<;.o;ed, :Mr. President, would you sign this type of legis­
lation or veto it? 

Would you care to comment on the U.S. Coast Guard's 
encroachment on the inland waters of the State of New 
Hampshire. [Laughter] 

THE PaEsmENT. I think you arc talking about prob­
lems involving Lake Winnipesaukcc? 

Q. Yes, sir. 
THE PRESIDENT. And there is another one I cannot 

pronounce. Well as I understand the history of this 
situation, several years ag<> a highway had to be built 
across the channel. At that time, it was decided by the 
Coast Guard that they had to give a permit and they 
dctcrmin~ that th~ were Federal waters. Now I have 
never been to those lakes, so I can't describe the situation 
in detail, but the matter has gone personally to the Sec­
cretary of Transportation. He has written to the Governor 
and he makes two suggestions for the solution. 

Number one, there is a ~ibility of remedying the 
situation by the State. Instead of putting a State tax on 
the boats, puts a State tax on the use of ramps on the two 
lakes. That is one possibility. 

The other possibility is for the Congress to pass legisla­
tion which is being draf tcd by the Department of Trans­
portation, which excludes those two lakes from Federal 
jurisdiction. I am sure the Department of Transportation 
will be working with your Members of the House as well 
as the Senate. It seems to me the better way to solve the 
problem is to get Congress to make an exception in this 
case. 

As I understand the geography, until they put this high­
way bridge across there, they were never considered na\-i--
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gable waters. But some bureaucrat decided that they had 
to grant permission under the existing highway legislation, 

• so they granted the permit on the basis they were navigable 
- waters. And once they are navigable waters then the Fed­

eral Government has jurisdiction and your State tax is 
illegal. 

I think the better way to do it is one of the two alter­
natives recommended by Secretary Coleman to get spe­
cific legislation, which I believe can be passed without too 
much trouble, and it would exclude those two lakes from 
the category of navigable waters. If that is done by the 
CongTess, I will sign the legislation. 

Q. Thank you, sir. 
Q. Mr. President, I am John Scorpo, selectman from 

Hudson, and I am happy to hear you are going to con­
tinue to try to expand the general revenue sharing because 
that has allowed Hudson to obtain very good services 
without having to increase our tax rate almost 10 percent. 

However, when we try to get some a$istance to comply 
with the Water Pollution Control Act, we seem to run into 
all kinds of restrictions. I noticed in your proposed budget 
that you are recommending a 60 percent increase in sew­
age treatment facilities. But then as I read further down 
the Jine, you mention there is pending legislation that 
might reduce the Federal commitment from 333 billion 
down to 45 billion on a Jong term basis. I was wondering 
if you would comment on that. 

THE PRESIDENT. Well, CongreM 5 years ago, as I 
recollect, ~d an $18 billion program for Federal aid 
to local units of Government for sewage treatment plants. 
The law expires, I think, next year, if I recall it correctly. 

Now, under the present law, you are correct that there 
will be $6,900 million spent on local water pollution 
units, which is 60 percent more than last year. And I think 
it is 90 percent more than 2 years ago. 

Now, under the proposed law, we are recommending 
some changes and one, for example, we don't think that 
Federal money shotild go into a local water treatment 
plant and participate in a 10-ycar growth factor. 

Under the present law and under the present funding,. 
the Federal Government pays for a 10-year growth factor. 
The Federal responsibility should be to catch up so that 
the local community at the present time is able to handle 
the sewage treatment problem up to the standards at the 
present time. 

Now, the community ought to look down the road at 
the growth factor and, when you crank that factor in that 
I have discus.5ed, it does account for a significant part of 
the· reduction in the funds that we are proposing. And 
there are some other modifications which we think, in 
the long run, are proper, now that we are going to be more 
or I~ caught up in the local communities around the 
country. There will still he a lot of money there, but it 
won't be as much because of the one or two factors that I 
have described. There will be money there. And we have 
recommended it, and I think it will be adequate to handle 

those commun_ities that didn't qualify or didn't appl 
under the current program. 

I can assure you that we believe that a Federal contri 
bution is right, but it has to be tailored to meet the need 
at the end of this law, or at the termination of this la\'i 
not just the same amount as we have had for the last • 
or 5 years. 

Q. Thank you, Mr. President. 
Q. Mr. President, Costas S. Tentas, chairman of th 

New Hampshire State Liquor Commission. I also wan 
to welcome you to New Hampshire. It's nice to see yo1 
again. · 

THE PRESIDENT. Thank you. 
Q. And I want to convey to you the best regards of m 

counterpart in Michigan, Stan Thayer. 
THE PRESIDENT. We both have monopolies. 
Q. We certainly do. 
THE PRESIDENT. It makes a lot of money for Michigar 

I don't know about New Hampshire. 
Q. More so in New Hampshire. One of the areas c 

concern to not only New Hampshire but all the sistc 
controlled States, which are 18 plus one county, Mon1 
gomery County in Maryland, is the amount of Feder< 
taxes that arc tied up in State funds. Our ~ociatior. 
which is the National Alcoholic Beverage Control ki.c. 
ciation, which is based in Washington, has been reviewin, 
and at the present time there is some $115 million tied u: 
in all these 18 controlled States. Specifically for Ne' 
Hampshire, of our $10 million inventory, we have som 
$6 million of excise taxes tied up. 

We have been looking at it carefully with DISCU~ 
which is the Distilled Spirits of the United States, tha 
if at some time will the Federal Government look quit 
favorably to either the deferment of truces or possibly th 
return of some of these funds to the individual controllei 
States and the open States? 

·THE PRESIDENT. Let me sec if I understand the prob 
lem. When your Commis&on or the one in Michigan bu)! 
liquor, they have to pay the Federal tax and you -have th 
inventory on hand until you sell it through your variou 
channels. 

Q. Which includes the Federal taxes. 

THE PRESIDENT. RighL I wish I cotild say yes. 
Q. I wish you cotild, too. [Laughter] 
THE PRESIDENT. But we would be treating you, you 

State differently than we wotild any other wholesaler. Anc 
that is what you are, you arc a wholesaler. If we treatec 
Michigan and New Hampshire differently as a wholesale 
than we treat others, I think we wotild have a significan 
number of complaints. 

Q. Our proposal would be that all States be treate< 
equally, that the deferment of taxes be made and then : 
creation of bonded warehouses within each respectiv 
State to monitor those taxes that are due the Federa 
Government. 
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THE WHITE HOUSE 

WASHINGTON 

March 24, 1976 

MEMORANDUM FOR THE PRESIDE • 

FROM : 

SUBJECT : U.S. Co 

Secretary Coleman sent you today the attached report on 
U.S. Coast Guard action relating to Lake Winnipesaukee 
and other waters in New Hampshire. 

In brief -

1. Rear Admiral Stewart, Coast Guard Commander 
for the New England area, met with Governor 
Thomson on Friday, March 12 and informed 
Governor Thomson that the U.S. Coast Guard 
would begin to exercise jurisdiction over 
Lake Winnisquam, Lake Winnipesaukee, and the 
Merrimack River. 

___ , '-" 

2. In addition, Coast Guard personnel began ~nforming 
private boat owners in the area they would be 
subject to Coast Guard regulations. 

3. Unfortunately, on Saturday, March 20, 1976, a 
New Hampshire lobsterman was lost at sea off 
the New Hampshire coast and the Coast Guard was 
asked to help find him. Governor Thomson, with 
whom I talked twice today, complained that the 
Coast Guard gave up the search after only three 
hours. 

Because of the New Hampshire media reports on these two 
events, the Coast Guard is perceived as interfering un­
necessarily in State waters but not attending to its 
important responsibility to save lives. 

Governor Thomson asked me to talk with his Attorney General, 
who may file a suit to block the Coast Guard from taking 
over Lakes Winnipesaukee, Winnisquam and the Merrimack 
River. 
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State Attorney General David Souter would like to meet 
with Secretary Coleman to attempt to resolve the issue. 

Secretary Coleman's report on these two incidents is 
attached at Tab A. 

At Tab B is a copy of your statement given in New Hampshire 
on this subject. 

Attachments 



THE SECRETARY OF TRANSPORTATION 
WASHINGTON, D.C. 20590 

March 25, 1976 

NOTE FOR JIM CANNWf'J\r 
FROM: Bill Coleman ~ 

Enclosed herewith is the legal memorandum 

supporting the Coast Guard's determination 

that said lakes and river are navigable 

waters within the meaning of the U.S. 

Constitution. 

Enclosure 

cc: Dr. James Connor 
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THE WHITE HOUSE 

WASHINGTON 

March 25, 1976 

MEMORANDUM TO THE FILE 
"CONVERSATION WITH THE PRESIDENT" 

SUBJECT: Lake Winnipesaukee 

I asked the President for his guidance on the Lake 
Winnipesaukee issue. 

1. Secretary Coleman indicated that he felt it was 
not legal for him to direct the Coast Guard to 
reverse its finding that these waters are navigable. 

2. Coleman is willing to meet with New Hampshire 
Attorney General David Souter (on Monday) and attempt 
to resolve the matter--out of court, if possible; 
through a court decision, if necessary. 

~ 
The President indicated that th was agreeable to 

• him;\that Secretary Coleman and orney General of 
New Hampshire resolve the matter out of court. 

If, however, the President said, they cannot resolve 
it promptly, he wants to get Senator Mcintyre an ~ /'W:1 
Senator Duirken and Representative Cleveland to . n a,f...,;. 
inform them that he will get legislation passed t t.1./~ 
exempt these waters from Coast Guard jurisdiction. ~ 

I raised the question of whether we might consider 
changes in the federal laws relating to navigable 
waters, and the President said he felt this was 
something we should consider. I told him we would 
put together a memorandum of options on possible _,,. ~ 
changes. lf'Later, I 4related these matt~.-.- to Secretary ~ 
Coleman. Specifically, I suggested that ~eae•changes ~Sil 
might relate to: ( :r~ 

' (a) the level of commercial activity, tf....t 
~.~ (b) 

(c) 

finding to be made by third party, 

finding to be made in consultation with a 
elected official such as the governor. 

~ 
(~ 
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THE WHITE HOl.SE 

March 25, 1976 

MEMORANDUM FOR: 

FROM: 

JAMES M. CANNON 
6. 

. ·c:J'0-1:• 
DAWN D. BENNETT o 

RE: Navigable Waters 

As per our conversation of earlier today: 

A navigable waterway is one which, in its natural or improved 
state, is either used or suitable for use as a highway for 
commerce, over which customary travel and trade may proceed. 
Though it is not necessary that improvements be completed or 
even authorized, there must be a balance between the cost of 
the improvement and the need, at the time that the improve­
ment would be useful. All navigable waters are subject to 
United States jurisdiction. U.S. v. Appalachian Electric Power 
Co. 311 U.S. 377(1940); Commerce Clause of the United States 
Constitution. 

14 u.s.c. 2 mandates that the Coast Guards shall perform their 
duties"upon the • • • waters subject to the jurisdiction of 
the United States." 
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THE WHITE HOUSE 

WASHINGTON 

March 25, 1976 

MEMORANDUM TO THE FILE 
"CONVERSATION WITH THE PRESIDENT" 

SUBJECT: Lake Winnipesaukee 

I asked the President for his guidance on the Lake 
Winnipesaukee issue. 

1. Secretary Coleman indicated that he felt it was 
not legal for him to direct the Coast Guard to 
reverse its finding that these waters are navigable. 

2. Coleman is willing to meet with New Hampshire 
Attorney General David Souter (on Monday) and attempt 
to resolve the matter--out of court, if possible: 
through a court decision, if necessary. 

rw--
The President indicated that th was agreeable to 
him'.;)that Secretary Coleman and orney General of 
New Hampshire resolve the matter out of court. 

If, however, the President said, they cannot resolve 

--. _., 
' -

it promptly, he wants to get Senator Mcintyre an ~ #Lt:1 
Senator Duirken and Representative Cleveland to • ft ~ 
inform them that he will get legislation passed t "'-'~ 
exempt these waters from Coast Guard jurisdiction. ~ 

I raised the question of whether we might consider 
changes in the federal laws relating to navigable 
waters, and the President said he felt this was 
something we should consider. I told him we would 
put together a memorandum of options on possible ~ ~ 
changes. frLater, I .related thase mattQ.-.--to Secretary ~ 
Coleman. Specifically, I suggested that ~ead~changes ~ rl 
might relate to: ( ~ ~ 

(a) the level of commercial activity, 

(b) 

(c) 

finding to be made by third party, 

finding to be made in consultation with a 
elected official such as the governor. 
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THE WHITE HOUSE 

WASHINGTON 

March 29, 1976 

MEMORANDUM FOR: JIM CANNON 

MAX FRIEDERSDORF _/,(/. / . 
~ ... 

FROM: 

SUBJECT: New Hampshire Coast Guard Problem 

I am sending you a letter received today from Senator Mcintyre concerning 
the Coast Guard situation in New Hampshire. 

Senator Mcintyre attempted to call the President this afternoon and we 
returned the call and ascertained that the subject of the call was contained 
in this letter which we picked up in the Senator's office. 

I request that you expedite a substantive response to the Senator's letter 
for the President's signature. 
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1 JOHN C. STENNIS, MISS., CHAIRMAH 

!CTUART'SYMrNGTON, MO. STROM THURMOND, S.C. 
HENRY M. JACKSON, WASH. JOHN TOWER, TEX. 
HOWARD W. CANNON, NEV. BAffRY GOLDWATER, ARIZ. 
THOMAS J. MCINTYRE, N.H. WILLIAM L. SC01T, VA. 
HARRY F. BYRD, JR., VA. R03.ERT TAFT, JR., OHIO 
SAM NUNN. GA. DEWEY F. BARTLETT, OKLA. 
JOHN C. CULVER, IOWA 
GARY HART, COL.0. 
PATRICK J. LEAHY, VT. 

T. EDWARD BRASWELL, JR., CHIEF COUNSEL AND STAFF DIRECTOR 

COMMITTEE ON ARMED SERVICES 

WASHINGTON. 0.C. 20510 

The Honorable Gerald R. Ford 
The President 
The White House 
Washington, D. C. 

Dear Mr. President: 

March 29, 1976 

I directly appeal to you to declare a moratorium on the 
U.S. Coast Guard's asstunption of concurrent jurisdiction over 
certain waters in New Hampshire, namely, Lakes Winnisquam and 
Winnipesaukee, the connecting waternays, and the in-state 
portion of the Merrimack River. 

I make this appeal, Mr. President, because a moratorium 
may be the only action that can insure safe, responsible boat­
ing on these waters in the season about to conmence. 

Wholesale public confusion over respective State and 
Federal responsibilities under concurrent jurisdiction--and over 
the specific obligations of individual boatsmen in meeting 
legal requirements under the new jurisdictional arrangement-­
may create a dangerous situation on these waters unless the 
changeover process is suspended immediately and through 
the balance of the 1976 boating season. 

;/ f 0 R?'. 
/Q..• ~ I ' {~A 
{~ v• 
\ < ,,,, I 

The Coast Guard tells me that even under concurrent ju~~J .~/ 
diction it retains pre-emptive authority in three areas: boat ' .. • ... ·-~~····,.,.," 
numbering, boat manufacture standards, and boat safety equip-
ment requirements. But the Coast Guard also has annonnced that 
in deference to the New Hampshire situation it will be "liberal~ 
lenient and flexible" this season. .And while I appreciate this 
gesture of good will on the part of the Coast Guard, I fear that a 
lenient enforcement policy, coupled with confusion over individual 
responsibilities nnder the new system, and further confusion over 
just what State water patrols can--or can't--enforce in the way 
of boat safety equipment will leave a dangerous vacuum in 
authority that invites conscious or innocent violations, accidents, 
perhaps even tragedy. 

Legislation to exempt these waters by declaring them non­
navigable and thus not subject to Coast Guard jurisdiction was 
introduced in the Senate last week, Mr. President, and I appreciate 
your New Hampshire Primary campaign pledge to sign such legislation 
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if it reaches your desk. What concerns me, however, is the 
possibility that such legislation cannot be passed and signed 
into law before the boating season begins. 

Therefore, I am appealing to you to please declare, by 
Executive Order, a moratorium on Coast Guard assumption of juris­
diction over these waters until the upcoming boating season is 
over for the year. 

I thank you for your consideration, Mr. President. 

TJM:Qn 
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THE WHITE HOUSE 

WASHINGTON 

March 29, 1976 

SUBJECT: 

JIM CANNON ~ \ 
JUDITH RICHARDS HOP 

Lake Winnipesaukee 

• 
MEMORANDUM FOR: 

FROM: 

In response to your memo of March 25, 1976, Secretary Coleman 
met with David Souter today in an attempt to resolve Coast 
Guard jurisdiction over this Lake. Under the Federal Boating 
Act, Coast Guard jurisdiction is based on the fact that the 
Lake is a headwater for other bodies of water, including the 
Merrimac River, which flows inter-state and to the ocean. 
However, there is a 60 foot waterfall in the Merrimac River 
which Souter argues makes it, therefore, Lake Winnipesaukee, 
non-navigable. There is also a recent 2nd Circuit case 
which buttresses the contention of non-navigability in a 
similar factural situation. 

DOT will make a formal response to Souter by April 6. They 
are also studying the history of attempts to amend the 
legislation by leading Senators (e.g., Senator Humphrey) to 
exclude Lakes within their own States. All such attempts 
have failed. 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

March 30, 1976 

JIM CANNON ~ 
JUDITH RICHARDS "i'!u 
Lake Winnipesaukee 

Secretary Coleman telephoned and spoke with the President at 
one o'clock today concerning the Lake Winnipesaukee issue. 
They agreed that: 

1. The Secretary would reopen the decision on navigability, 
appoint a three person task force (a representative of the 
New Hampshire Attorney General, a Coast Guard representative, 
and an officer of the Department of Transportation's General 
Counsel Staff) to visit New Hampshire, investigate all 
geographical, historical and legal considerations, and 
report its findings to the Coast Guard Commandant and the 
Secretary of Transportation by April 16. 

2. The Coast Guard would accept the invitation of New Hamp­
shire's Attorney General to inspect commercial vessels 
currently in use on Lake Winnipesaukee, particularly the 
1250-passenger ferry, Mount Washington. 

The details of this proposal are currently being worked out 
at DOT by Secretary Coleman and Commandant Siler, and agree­
ment should be reached by close of business today. Basically, 
the Commandant would reconsider and render his opinion by 
April 19, If his decision is contrary to the recommendation 
of any task force member, that member may appeal to Secretary 
Coleman by April 22, and Secretary Coleman would render a 
final decision by April 26. 

Secretary Coleman expects to make his announcement tomorrow 
morning. A draft of his statement, worked out by me and 
DOT's General Counsel's office, is attached at Tab A. The 
proposed press release is at Tab B. 

cc: Art Quern 





RECONSIDERATION OF THE DETERMINATION BY THE COMMANDANT 
OF THE U.S. COAST GUARD THAT THE WATERS OF LAKES 

WINNIPESAUKEE AND WINNISQUAM, NEW HAMPSHIRE, 
THE MERRIMACK RIVER, AND INTERCONNECTED WATERWAYS ARE 
NAVIGABLE WATERS OF THE U.S. DATED SEPTEMBER 2, 1975 

On September 2, 1975, at the request of the State of New 
Hampshire in connection with the construction of two bridges, 
the Commandant of the U.S. Coast Guard determined that the 
water system extending from the mouth of the Merrimac River 
at Newburyport, Massachusetts through a system of rivers and 
lakes to the north shore of Lake Winnipesaukee are navigable 
under the Constitution and laws of the United States. 

Subsequent to that determination, the Attorney General of 
the State of New Hampshire has raised new historical and 
geographic facts that are material and relevant to the Coast 
Guard's determination of navigability. The State Attorney 
General has also raised certain questions of legal interpretation 
that should be considered and addressed in an administrative 
determination of navigability. Because the State Attorney 
General did not participate in the Coast Guard's initial 
determination, I have decided that it is in the interest of 
a just and fair resolution of this issue that the question 
of navigability be reopened in order to provide an opportunity 
to assess these new facts and evidence and to review further 
the applicable law in light of these new facts. 

Because it is in the interest of all parties concerned that 
these questions be resolved quickly, I am hereby directing 
the establishment of a special task force, consisting of a 
representative designated by the Attorney General of the 
State of New Hampshire, a representative designated by the 
Coast Guard and a representative designated by the General 
Counsel of DOT. This task force will visit the State and 
undertake a thorough review of all the historical and geographic 
facts that are relevant to determination of navigability. 
The task force will also study the appropriate statutes and 
court decisions and provide advice on how the law should be 
applied to the facts. 

The task force will report its findings of fact and law 
jointly to the Commandant of the Coast Guard and to me by 
April 16. Within three days from receipt of the report of 
the task force, the Commandant will decide whether to uphold, 
modify or reverse his initial determination. If the Com­
mandant determines that all or part of the water system is 
navigable, and if such a determination is inconsistent with 
the recommendation of the task force or of any member thereof, 
then the task force or that member may appeal to me for 
reconsideration within three days. If necessary, I will 
render a final determination within three days after receipt 
of such an appeal. 
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This de novo review will be without any bias resulting from 
the September 2, 1975 determination of the Commandant. 
The findings of the task force will be made public, including 
any concurring or disenting views of individual members. 

The Attorney General of the State of New Hampshire has 
invited the Coast Guard to inspect commercial vessels currently 
in use on Lake Winnipesaukee. The Coast Guard has accepted 
that invitation and intends to inspect the appropriate 
vessels as soon as possible. This action is without prejudice 
to any final determination on navigability. The Coast Guard 
will not undertake any further action under the Federal 
Boat Safety Act until after the final resolution of this 
issue. 

. i' 





PRESS RELEASE 

Secretary of Transportation William T. Coleman, Jr. announced 
today the establishment of a special task force to review 
and reconsider the issue of whether certain waters in the 
State of New Hampshire are navigable under the laws of the 
United States. These waters include Lakes Winnipesaukee 
and Winnisquam, New Hampshire, the Merrimack River, and 
interconnected waterways. 

In deciding to reopen the issue for further consideration, 
the Secretary cited new factual evidence about the historical 
use and geography of these waters which were brought to his 
attention in a recent meeting with the Attorney General of 
the State of New Hampshire. 

The task force will include representatives of the State 
Attorney General, the Coast Guard, and the General Counsel 
of the Department of Transportation. It will report on or 
before April 16 jointly to the Commandant and the Secretary. 

In calling for the review, the Secretary said that "it is in 
the interest of a just and fair resolution of this issue 
that the question of navigability be reopened for reconsideration 
in order to provide an opportunity to assess these new facts 
and evidence and to review further the applicable law." 

"It is important'', the Secretary said, "in an issue in­
volving the application of constitutional law to a complex 
set of facts that a complete and thorough review take place 
including the participation of those officials who have 
access to valuable historical information." Since the 
determination of navigability has substantial implications 
for the State, it is "only fair that the State have the 
opportunity to participate in a search for the facts and in 
the interpretation of the law." 




