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the Executive Order on Affirmative Action.

sometime soon, Don Regan, Ed Meese, and Bill Brock will meet
to discuss the Executive Order.

please keep the following facts in mind:

=

2027 Massachusetts Ave.. N\U',

on Civil Right;_\ Washington. D.C. 20036

202 667-1780
January 24, 1986

The Executive Order Has Absolutely Nothing To Do With Quotas!

At present, everything appears to be "on hold" regarding
But most likely,

Regardless of what may happen,

1. Contrary to the assertions of Mr. Meese and Brad Reynol
the Fxecutive Order requlationc axpiicitly prohibit the

use of quotas. (See Appendix B). In other words, at this
very moment, it is against the law to use quotas in the
Executive Order program. Moreover, several Department

of Labor studies, published during the Reagan Administra-
tion have demonstrated conclusively that goals and timetable
have not led to quotas. If these are isolated incidents

of someone using quotas, the Administration simply has

to enforce the law. There is no reason to change the law.

2. There is an overwhelming bipartisan consensus on behalf
of not chanqing the Executive Order. This consensus include
69 Senators the Republican leaders of the House and the
Senate, most key business leaders, a substantial number

of Reagan Cabinet members, and over 200 civil rights organi-
zations (See Appendix A).

3. The Executive Order Program has worked extraordinarily
well. Both private and government studies have documented
that it has been one of our Nation's most effective civil
rights tools. One Reagan Labor Department study showed
that between 1974 and 1980, the number of minorities and

women in companies ccvered by the E.0. increased by 20%
and 15% respectively.

4. Mr. Meese and Mr. Reynolds may offer yet another "comoro
which would eliminate the oresent coals and timetable nroara
and substitute a "voluntary” qoals and timetable program.
Their compromise, which has appeared thus far in several
forms, would gut the effective program now in place. First
voluntary civil rights enforcement has never worked in
our Nation's history. The Executive Order would no longer
have any enforcement "teeth". Second, their proposal would
not really allow voluntary goals and timetables, for the
Meese-Reynolds proposal would allow them only if they did
not "discriminate" or "create preferences.” But, as we

all know, that is exactly what Meese and Reynolds believe
goals do. Therefore, the Department of Justice would be
able to sue those companies that set up a goals and timetabl:
program. And that is one of the many reasons why most
business leaders vigorously oppose this so-called compromise

and support the present Executive Order.
"Equaiity In a Free, Plural, Democratic Society "

36th ANNUAL MEETING ¢ MAY 5.6, 1986 « WASHINGTON, D.C.



§. Finall

, if the Order is

SN D

utted or weakened, a bipartisan coalition of Rep-
resentatives and Senators will introduce 1qg1s]at1on which has already been

drafted, to codify the existing Executive Order.

Appendix A

SUPPORTERS OF THE PRESENT EXECUTIVE ORDER ON A FFIRMATIVE ACTION

Congressional

Senator Robert Dole - Senate Majority Leader
Congressman Robert Michel - House Republican Leader

69 Senators have already contacted the President asking him not to revise the
Executive Order

Administration

Secretary of Labor William Brock
Secretary of State George Shultz
Secretary of Treasury James Baker
Secretary of Commerce Malcolm Baldrige

The Civil Rights Community

Secretary of HHS Margaret Heckler
Secretary of HUD Sam Pierce
Secretary of Transportation Elizabeth Dc

More than 200 national minority, religious, women, labor, d1sab1ed and senior
citizen organizations.

The Majority of the Key Leaders in the Business Community

Led by the National Association of Manufacturers, the Business Roundtable, and
the New York Chamber of Commerce.

The American Public

A September 1985 Harris Poll showed a record 75-21 percent of the American people

in favor of federal affirmative action programs for minorities and women
there are no rigid quotas."

"providet

SENATORS WHO HAVE ASKED PRESIDENT REAGAN NOT TO CHANGE THE EXECUTIVE ORDER

DEMOCRATS

Cranston
Long
Hollings
DeConcini
Bentsen
Biden
Moynihan
Chiles
Bradley
Ford
Melcher
Rockefeller
Proxmire
Nunn
Bumpers
Byrd

Exon
Johnston
Dixon
Kennedy
Kerry
Metzenbaum
Bingaman
Burdick
Lautenberg
Pell

Dodd

Hart
Mitchell
Zorinsky
Pryor

Boren
Sasser
Inouye
Gore
Leahy
Sarbanes
Glenn
Simon
Matsunaga
Levin
Eagleton
Harkin
Riegle
Baucus
Heflin

REPUBLICANS
Dole Durenberger
Quaylie Cochran
Mattingly Specter
Gorton Kassebaum
Andrews Danforth
Boschwitz Evans
Stafford Mathias
Chafee Weicker
Heinz Packwood
Hatfield Cohen
Domenici D'Amato
Stevens
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Appendix B

Goals are Not Quotas

History of the Executive Order on Affirmative Action

Starting with President Roosevelt, eight successive Presidents have supported
equal employment opportunity requirements.

The current standards for affirmative action programs were recommended in

the late 1960's to the Nixon Administration by a group of 350 large corporatior
These recommendations, including the "management-by-objectives" concepts of
employment goals and timetables, were incorporated in the Department of Labor
requlations in 1970 by President Nixon and then Secretary of Labor George
Shultz. They have remained substantially unchanged since that time.

How the Executive Order Works

Affirmative Action Programs under the Executive Order consist essentially
of three elements, all of which are prepared by the employer. If the employer
receiving federal funds determines that there is an underutilization of minorit

and women in the workforce, the employer must establish goals and timetables,
and then must make good faith efforts to meet them. Failure to meet a goal
does not subject one to sanctions as long as there were good faith efforts.

The Executive Order Requlations Explicitly Forbid the Use of Quotas

1. Department of Labor regs governing the Office of Federal Contract Complianc
provide:

(e) Goals may not be rigid and inflexible quotas which must be met,
but must be targets reasonably attainable by means of applying every

good faith effort to make all aspects of the entire affirmative action
program work, 41 CFR §60-2.12 (1984).

2. Further, requlations 60-2.30 and 60-4.3 prohibit contractors from using
affirmative action program goals to discriminate against any employee or applic
because of his or her race, color, religion, sex, or national origin.

3. On May 26, 1982, then Deputy Under Secretary of Labor Robert B. Collyer,
in his testimony before the Senate Committee on Labor and Human Resources,
distinguished between goals and quotas and reiterated agency policy:

A quota means a specific set-aside of a certain number or percentage
of positions for the exclusive use of blacks, Hispanics, women, etc.
quotas have been used by courts as remedies in specific situations to
correct harm done by discrimination, the use of quotas otherwise has

been generally rejected by the great majority of Americans, including
minorities and women.

Whil

A goal creates no set-aside positions. A goal is, in fact, an estimate
of the number of persons of a particular group [e.g. minorities and women]
who are available and could reasonably be expected to be employed in

the absence of discrimination. It is an estimate made by OFCCP, and

its test is that it be both reasonable and attainable. The goal is a

measure of the contractor's progress in eliminating the discriminatory
exclusion of minorities and women.



4. President Reagan in January 1981 reaffirmed the Federal government's con-

tinued advocacy of affirmative action programs and its opposition to any such
programs becoming quotas:

No, there will be no retreat [on affirmative action programs]. This administr
is going to be dedicated to equality. [ think we've made great progress in
the civil rights field. [ think there are some things, however, that have

but may not be as useful as they once were or that may even be distorted in
the practice, such as some affirmative action programs becoming quota systems.

@ggendix C

A. Political Consequences

1. A Bob Jones type political firestorm that would politically harm President
Reagan and congressional Republicans, especially those up for reelection in 19:

2. As several White House aides have recently stated publicly, one reason
for President Reagan's rise in the polls among Blacks and women has been the
absence of any personal involvement in civil rights controversies since his
reelection. There have been no Bob Jones, MLK, or Voting Rights Act snafus.
Indeed, the only 1985 civil rights issue in which the President personally

participated was South Africa. And on that one he eventually abandoned con-
structive engagement.

B. Legislative and Legal Consequences

1. Legislative Battle

Republican and Democratic Senators and Representatives have already drafted
legislation to codify the existing Executive Order, if it becomes necessary.
An acrimonious legislative battle between the Administration and Congress

could seriously disrupt an &lready crowded 1586 legislative calendar and endant
current legislative priorities.

2. Proliferation of Lawsuits

The business community, in particular, fears a spate of lawsuits. Presently,
compliance with the Executive Order helps protect companies from lengthy and
costly Title vII employment discrimination lawsuits. Ironically, the abandonme
of goals and timetables could lead to more judicially-imposed quotas.

3. Confusion and Uncertainty in the Business Community

The elimination of an effective Executive Order could mean that those companie:
operating in more than one state could be subject to as many as 50 different

sets of state and local affirmative action regulations. A very costly legal
morass.
























































































































This paper addresses Department of Education (ED) requirements
and policies on affirmative action on the basis of race, national
origin, and sex by educational institutions that receive funds
from ED. Affirmative action programs in the educational context
differ in many respects from affirmative action in the employment
context. Educational institutions use affirmative action
primarily in two areas -- admissions and student financial aid.
This paper describes the use of affirmative action pursuant to
civil rights statutes enforced by ED, as well as pursuant to
federal grant programs administered by ED.

I. Affirmative Action Under Civil Rights Statutes Enforced by ED

Regulations implementing the nondiscrimination requirements of
Title VI of the Civil Rights Act of 1964 (prohibiting
discrimination on the basis of race, color, or national origin).
address affirmative action as follows:

Section 100.3(b) (6) of the Title VI regulations states that--

(i) In administering a program regarding which the recipient has
previously discriminated against persons on the ground of race,
color, or national origin, the recipient must take affirmative
action to overcome the effects of prior discrimination.

(ii) Even in the absence of such prior discrimination, a
recipient in administering a program may take affirmative action
to overcome the effects of conditions which resulted in limiting
participation by persons of a particular race, color, or national
origin.

34 C.F.R. 100.3(b) (6)'

These regulatory provisions, as well as case law interpreting
Title VI and the Fourteenth Amendment, serve as the basis for two
ED policies on affirmative action:

1. On October 10, 1979, ED issued a policy interpretation under
Title VI based on the Supreme Court’s decision in Regents of the
University of California v. Bakke. 44 Fed. Reg. 58509. The
policy interpretation stated that a college -~ even in a case
that does not involve remedying its past discrimination =-- may
take voluntary affirmative action to increaase minority student
enrollments by (1) considering race or national origin as a
positive factor with other factors such as geographic or economic
circumstance, in selecting from among qualified candidates for
admission, (2) recruiting in predominantly minority institutions
and communities, (3) modifying admissions criteria for minorities

! The regulations implementing Title IX of the Education

Amendments of 1972 (prohibiting discrimination on the basis of sex
in education programs) contain a similar provision. 34 C.F.R.
106.3



if it determines that it is necessary for a fair appraisal of the
academic promise of minority applicants, (4) offering special
services, including summer institutes and special tutoring
services, to assist educationally and socially disadvantaged
students in meeting admissions requirements, and (5) establishing
numerical goals to achieve the racial and ethnic composition of
the student body it seeks through the previous techniques.

2. On February 23, 1994, ED issued a notice of final policy
guidance setting out the circumstances in which ED believes that
it is permissible to consider race or national origin in awarding
student financial aid. 59 Fed. Reg. 8756. Under the policy
guidance, a college may consider race or national origin in
awarding student aid only if its purpose in doing so is to remedy
its past discrimination or to achieve a diverse student body and
its consideration of race or national origin is narrowly tailored
to that purpose.? 1In addition, colleges may administer federal
student aid programs where Congress has authorized the use of
race or national origin in awarding the aid.?

The final policy on race-targeted student aid took into account
the serious concerns raised by the higher education community
regarding the proposed policy issued by the Bush Administration.®

2 The courts have delineated the factors to be considered in

determining whether the use of race or national origin is narrowly
tailored. They include whether a race-neutral or less intrusive
use of race has been considered, whether the use of race or
national origin is of 1limited extent and duration, is applied
flexibly so that exceptions can be made, is periodically reexamined
to determine whether it continues to be necessary, and will not
create an undue burden on individuals who are not the beneficiaries
of the affirmative action. The policy guidance states that ED will
apply these factors in determining whether a particular student aid
program is lawful under Title VI.

3 The policy also creates a limited exception for historically
Black colleges and universities (HBCUs) to permit their
participation in third party scholarship programs, such as the
National Achievement Scholarship Program, which are 1limited to
African American students. The purpose of this exception is to
avoid undermining congressional efforts to enhance HBCUs, which
otherwise would be precluded from competing for students who
receive these third party awards.

¢ The principal differences between the proposed and final
policies are that the final policy (1) permits a college to remedy
its past discrimination without waiting for a formal finding by a
court, legislative body, or administrative agency, so long as the
college has a strong basis in evidence of past discrimination; and
(2) does not limit a college in its efforts to achieve diversity to
considering race or national origin as one among several
competitive factors, so long as use of race or national origin as



Specifically, colleges and universities were concerned that their
efforts to promote diversity, remedy past discrimination, and
provide access to higher education for minority students would be
greatly undercut by the approach taken in the proposed policy.
Those concerns were supported by a report issued by the General
Accounting Office which found that, while student aid awarded on
the basis of race or national origin was a very small percentage
(3%) of all scholarship aid awarded by undergraduate and graduate
schools, nearly two-thirds of the postsecondary institutions
surveyed used some form of minority-targeted aid and considered
it crucial in their efforts to enroll minority students. The
report found that race-targeted scholarships assisted in
recruiting and retaining minority students by enabling minority
students to meet the financial costs of attending college,
sending a message that minority students are welcome, and
building a critical mass of minority students on campus.?®

II. Affirmative Action Under Grant Programs Administered by EDS®

The following grant programs provide for affirmative action by
educational institutions:

1. Patricia Roberts Harris Fellowship Program, 20 U.S.C. 1134

Under this program, ED awards grants to institutions of higher
education for fellowship awards to make available the benefits of
master’s level, professional, and doctoral education programs to
individuals from minority groups and women who are
underrepresented in these programs. Congress appropriated
$20,244,000 for this program in fiscal year (FY) 1995. The
Administration has proposed repeal of this program and has not
requested an appropriation for FY 1996.

2. Legal Profession Training Program, 20 U.S.C. 11341

ED awards a grant to the Council on Legal Education Opportunity
to provide assistance in gaining admission to law school, a
summer program to prepare for law school, and tutorial services
during law school to assist minority, low-income and
educationally disadvantaged college graduates pursue a law
degree. Congress appropriated $2,964,000 for this program in FY
1995. The Administration has proposed repeal of this program and

an eligibility criterion is narrowly tailored to those efforts.
The final policy also created the exception for HBCUs discussed
above.

3 Another recent GAO study found that the impact of the
availability of scholarship aid on college attendance was greater
for minority students than for white students.

® We have not included programs that specifically address
Native Americans, Native Alaskans, or Native Hawaiians.



has not requested an appropriation for FY 1996.
3. Faculty Development Fellowship Program, 20 U.S.C. 1134r

ED awards grants to institutions of higher education to provide
fellowships to minorities who wish to obtain a doctoral degree
and to enable minority faculty members to participate in
professional development programs designed to advance their
careers. Congress appropriated $3,732,000 for this program in FY
1995. The Administration has requested the same amount for FY
1996.

4. Minority Teacher Recruitment Programs, 20 U.S.C. 1112

Ed supports programs to recruit, prepare, and train minority
students to become elementary and secondary teachers. Congress
appropriated $2,458,000 for this program in FY 1995. The
Administration has requested $3,000,000 for FY 1996.

5. Paul Douglas Teacher Scholarships, 20 U.S.C. 1104

ED awards grants to States to provide scholarships to outstanding
high school graduates who demonstrate an interest in teaching.
Special consideration is given to students who are members of
underrepresented racial and ethnic minority groups, among others.
Congress appropriated $14,599,000 for this program in FY 1995.
The Administration has proposed repeal of this program and has
not requested an appropriation for FY 1996.

6. Ronald E. McNair Postbaccalaureate Achievement Program, 20
U.S.C. 1070a-15

ED awards grants to provide support services to low-income
students, first-generation college students, and students from
groups underrepresented in graduate education, including minority
groups, to prepare these students for graduate education.
Congress appropriated $20,000,000 for this program in FY 1995 and
the Administration has requested the same amount for FY 1996.

III. Assessing the Effectiveness of Affirmative Action

Overall, it appears that affirmative efforts to increase the
enrollment of minority students at institutions of higher
education are meeting with success. In 1976, there were
1,690,800 minority students enrolled in postsecondary educational
institutions, representing 15.7% of total enrollments. By 1992,
that number had risen to 3,163,600, representing 22.5% of total
enrollments.” Efforts to enroll increased numbers of female
students in graduate and professional schools also have been
successful, with the percentage of graduate and professional

7 see attached table of enrollment data from the NCES Digest
of Educational Statistics (1994).



degrees awarded to women rising dramatically since the 1970’s.
Moreover, the significant concern generated in the higher
education community by ED’s policy statements on race-targeted
student aid reflects the importance educational institutions
attach to a racially and ethnically diverse student body and the
vital role of affirmative action in achieving that diversity.

In addition, it is important to note the success of affirmative
efforts to remedy segregation of students at elementary and
secondary schools, as well as in higher education. A series of
studies, from the late 1960’s through the early 1990’s, has found
that African American students in desegregated schools have
increased educational achievement, including improvements on
standardized achievement tests, increased high school graduation
and college-going rates, and increased enrollment in academic
subjects leading to more remunerative jobs.?! For example, one
study found a 50% reduction in the gap in academic achievement
between African American and white students over the twenty year
period between 1966 and 1986.° These studies demonstrate the
strong influence of affirmative action on educational outcomes
for African American students.

Attachment

' ee Brief of the National Urban League, et al., at 18-26,

Missouri v. Jenkins, United States Supreme Court, No. 93-1823
(October Term 1994).

® Marshall S. Smith and Jennifer O’Day, Educational Equality:

1966 and Now, in Spheres of Justice in Education: The 1990 American
Education Finance Association Yearbook (Deborah A. Verstegen and
James F. Ward eds. 1991).
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P
nicﬁotf of the soatléu 8(a) Program |

The oriqin of the 8(a) program can De found in Public Law 603,
June 11, 1942, which created the Smaller War Plants Corporation.
This ootporntion had broad authority to contract with the United
Gtates to furnish goods and services to the govermment and to
arrange for the performance of these oontracta by subocontracting
to small businesses or other-. :

rho Dotonse Production Act nnandnanta ot 1951, Public Law 96,
created the independent S8aall Defense Plants Adninistration with
authority to enter into contracts with the United States and to
arrange for pcrto:nanoo by -ubcontzaotinq to small businesses or
others.

" The 8(a) authorities under Public Laws 96 and 603 was not used.

The 8mall Businass Acts of 1953 authorized B8BA to enter into
contracts with federal agencies and to subcontract the work to
small businesses. However , for 13 years BBA d4id not use the
section 8(a) authority because it believed that the effort to
start and operate such a program was not worthwhile in terms of
‘developing cranll businesses.

The 8(a) proqtan simply svolved as a result of Executive Orders
issued by Presidents Johnson and Kixon in response to the 1967
Report of the Commission on Civil pisorders, commonly called the
Kerner Cormission. The finding that triggerud the u(a) erfort
vas that disadqvantaged individuals 4id not play an integral role
in America's free enterprise systea, in that they enjoyed no
appreciable ownership of small businesses and d4id not share in
the community redevelopment process. The report, recommended
that steps be taken to increase the level of business ownership
by minorities so that they would have a better opportunity to
materially share in the competitive frae enterprise system.

In 1967, President Johnson ordered that the section a(a)
authority be used to direct contracts to businesses locating
plants in distressed urban areas in order to create jobs. After
rioting in inner citles in 1967, section 8(a) authority was used
for the first time in support of the Taest Cities Program in 12
cities. 8ole source federal contracts were provided to induce
businesses to locate in areas of high unemployment. This effort
was short lived. The.effort to promote more employment in inner
gitioa vas turned over to the Mational aliiance for Buainess JOB8
Togram. _

In 1969..83& redesigned the program to provide federal contract
.support for small firms owned by socially or economically
disadvantaged individuals. The 8(a) program grew to include, in
a 10 year period from 1970 to 1980, approximately 2000 firms.
Throughout this period the program was subject to abuse and
fraud, particularly due to the intrusion of "front" companies.
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In an attemapt to correot the aduses, Congress enacted Publio Law
95-507 in 1978 to provide the program with statutory authority.
The law provided a number measures to shift the program's focus
to business developrent and required Zrogran participants be at
least 51% owned and controlled by socially and economioally
disadvantaged individuals. The legislation was designed to
foster business ownership by socially and economically
disadvantaged persons and to promote the viability of businaesses
run Dy such persons by providing oontract, tinancial, technical
‘and sanagement assistance. ;

It also created the position of Associate Administrator for

8mall Business and Capital Ownership Development
(AA/MBB&COD) to administer the 8(a) and 7(j) management and
teohnical assistance programs., Prior to this the 8(a) program
was administered by the Associate Adminiatrator for Procurement
Assistanoce and the 7(j) program was administered by the nssooiato
Administrator for Management Agssistance.

As a result of the inequitable determinations of eligibility by
the field offioces, P.L. 96~507 contained specific eligibility
criteria and required that all deterninations be made by the
AA/M8B&COD. ,

untortunately;.even with P.L. 95-507 the program rfailed to
develop viable competitive firms that would graduate from the

program.

As a result of so few firms graduating from the program, Congress
passed P.L. 96-481 in October 1980. This law required SBA to
negotiate with all s(a) firms a fixed period of time to
participate and definite graduation dates.

Through regulations, SBA established the fixed program
partioipation term (FPPT) whioh limited a firm's participation in
the program to an original term of up to 5 years with a possible
extension of 2 years. Full implementation ot these regulations
took place on April 21, 1982.

Evidence before the congrosaxia 1988 showed that the
disadvantaged business program had thus far made unsatisfactory
progress in removing discriminatory barriers to minority business
success: "Only six percent of minorities own businesses and the
average receipts per minority firm is less than 10 perocent the
average xeocaipts of all businesses."” These businesses still only
account for less than 1 percent of the nations gross business
receipts and employment.

on November 15, 19688, President Reagan signed into law the
®"Business Opportunity Reform Act of 1988", P.L. 100-656. This
law provided for, among other things, competition in the 8(a)
program, a nine year participation term, attainment of non & (a)
revenue at certain levels during program years 5 through 9, a
8(a) loan program to replaoe business development. expense,
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transfer of surplus property, eamployee skillas training,
establishment of the division of program certirication and
eligibility that would process applications within 90 days,
Miller Act surety bond exemptions, Walsh-Healey Act exemptionms,
business plans prior to award of any 8(a) contracts, a transition
management plan during the first year of the transition stage,
and it required 8BA to submit an annual report on the program to
the Congress. : i

Curzently, the 8(a) program consist of approximately 5,200 firms
' and awarde approximately $5.0 billiom in 8(a) contracts annually.
The 8(a) program continues to be the primary tool which minority
- small businesses are provided the opportunity to participate in
-the federal procurement process.
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Eligibility
To participate in the 8(a) Program, a business must be at least
51% unconditionally owned by either: '

. An individual(s) who is a socially and economically
disadvantaged citizen of the United states; or

.  An economically disadvantaged Indian tribe, including an
Alaska Native Corporation or an economically disadvantaged
Native RHawaiian Organization.

An applicant firm must qQualify as a small business based on
industry classification size gtandards. Size determinations

. include the applicant concern and all its domestic and foreign
affiliates. Brokers, packagers, franchises, debarred or
suspended persons or concerns, non-profit organizations, and
concerns owned by other disadvantaged concerns, are ineligible
for 8(a) Program participation.

al sad ta
Socially disadvantaged individuals have been subjected to racial
or ethnic prejudice or cultural bias because of their identify as
a member of a group without regard to their individual qualities.

Without evidence to the contiary, the following individuals are
presumed to be socially disadvantaged:

. Black Americans

. Native Awericans

d Hispaniclhmericans

. Aslan Pacific Americans

. Subcontinent Asian Anericans and

. Members of other groups designated from time to time by the
SBA.

Individuals who are not members of the aforementioned groups must
establish their social disadvantage on the basis of clear and

convincing evidence (8ee Page , BBA Form 1010A, Personal
Eligibility Statement for guidellnes).
Economic Disadvaptage

Bconomically disadvantaged individuals are socially disadvantaged
individuals whose ability to competa in the free enterprise
eystem has been impaired due to diminished capital and credit
opportunities, as compared to others—in—the same or similar line
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5 Receive excessive compensation (exceeds the compensation of
the Chief Executive Officer or President) from the applicant
concern. _

> Be former employers of the disadvantaged owner (s) of the

applicant concern.

. Have an equity ownership interest &f more than 10 percent in
another 8(a) concern.

Rotential fox Success

An applicant concern must demonstrate that it possesses a
potential for success. The firm mmst have been in business in
the primary industry classification in which it seeks 8(a)
certification for two full years as avidenced by income tax
returns showing revenue for each of the two previous years.

In extraordinary circumstances an applicant concern which has not
been in business for two years may be eligible to participate in
the 8(a) program, provided that all of the following conditions
are met: -

. The individual or individuals upon whom eligibility is
based have substantial and demonstrated business management
experience;

. - The prospective program participant has demonstrated
technical expertise to carry out the business development
objectives of the 8(a) program with a substantial likelihood
for success; -

. The prospective program participént has adequate capital to
carry out the business development objectives of the 8(a)
program; ,

. The prospective program participant has a record of
successful performance on contracts from governmental and
nongovernmental sources in the primary industry category in
which the prospective program participant is seeking program
certification; and : ;

. - The prospective program participant has, or can demonstrate
its ability to timely obtain the personnel, facilities,
equipment, and any other requirements needed to perform such
contracts. :

A tribally-owned concern, including a concern owned by an Alaska
Native Corporation may be eligible to participate in the 8(a)
program if it has been in business for less than two years,
provided that it meets the following condition:

: The concern has a marketing and development strategy for
meeting the 8(a) program campetitive business mix









GENERAL SERVICES ADMINISTRATION
DRAFT PILOT PROJECT
NEW CONSTRUCTION PROJECTS
U.S. COURTHOUSES AND FEDERAL BUILDINGS

Chapter 2, Section 211. Section 8(d) of Public Law 95-507
amends the Small Business Act and the Small Business
Investment Act of 1958, and provides the General Services
Administration (GSA) the authority to mandate the inclusion
of subcontracting plans in all contracts awarded to large
businesses in excess of $500,000 ($1 million for
construction) .

Through the direction of the new administration, GSA
identified the small, disadvantaged and women-owned business
utilization program as one requiring changes, particularly
the subcontracting program (the “Program”). On August 1,
1994, Chapter 5 of the General Services Administration’s
Acquisition Regulation (GSAR) was revised to strengthen the
subcontracting program. GSA has developed a new "teaming"
approach for major federal construction projects, working
with other federal agencies, unions, the affected community,
and contractors in order to increase minority and women
owned business participation in these projects. The agency
is doing so through development of reasonable equal
employment and subcontracting goals for women and
minorities, and greatly increased communication among all of
the relevant parties for a project. This new approach is in
its infancy, but is expected to achieve increased employment
and contracting diversification on federal construction
projects.

CONSIDERATIONS:

. Most individual subcontracting program opportunities
procured by GSA are found in the Public Building Services
(PBS). PBS is responsible for building, maintaining, and
leasing spaces for U.S. Courthouses and federal buildings.
The new construction projects offer a long-term economic
benefit to the small, disadvantaged and women-owned business
community (the “community”) in which they are being built
and have the greatest potential for maximum participation by
small, disadvantaged and women-owned business utilization.

21, Prior to this administration, GSA’'s contracting
officers were treating the subcontracting program as an
afterthought while conducting their procurement
responsibilities, and had no information on the barriers
existing in the community to participate successfully as a
subcontractor.



3. The small, disadvantaged and women-owned business
community was not being informed on a timely basis of
procurement opportunities on both the subcontracting and
prime contracting levels by bath GSA and the prime
contractors. This problem negatively affected their ability
to participate successfully. Additionally, this group
experienced difficulty in obtaining bid documents in a
timely fashion.

4. The potential prime contractors who expressed interest
in participating in the Program were not obtaining a message
of commitment to the Program by some GSA contracting
officers. When such a commitment was expressed, the prime
contractors spent unnecessary amounts of time identifying
potential subcontractors while compiling their bid
documents.

5. GSA, the potential prime contractors, and the community
lacked information concerning resources available through
the Small Business Administration (SBA), the U.S. Department
of Commerce - Minority Business Development Agency (MBDA),
and state and local government agency resources available to
assist the community in participating as subcontractors.

6. Because of a lack of resources and training, the GSA
contracting officers were not regularly conducting
compliance review activities on the subcontracting program.
The program requires bi-annual submission of standard form
#294 and an annual submission of standard form #295, which
only require the prime contractor to identify the total
dollar amounts of subcontracting dollars that went to the
community. Additionally, the contracting personnel do not
have a strong enough understanding of the community to be
able to identify potential abuses to the Program.

7. The Department of Labor - Office of Federal Contract
Compliance Program (OFCCP) was utilizing outdated employment
statistics as a basis for identifying equal employment
opportunity (EEO) goals for construction projects. The
community expressed serious concern, in public settings,
against utilizing the outdated goals. It also encouraged
GSA to establish EEO goals that reflected the current make-
up of the community in which the project was being built.

8. EEO compliance activities on the construction projects
were relatively non-existent, and the Department of Labor
(OFCCP) was rarely called upon as a resource.



OVERVIEW OF THE PROGRAM:

The new subcontracting compliance Program stresses a
proactive approach through early identification of
procurement opportunities and budget allocation nationwide
rather than merely as a contracting officer’s afterthought.
Upon receiving the necessary information, the GSA small
business technical advisor (SBTA) reviews it on a regional
basis, contacting trade associations representing the small,
disadvantaged and women-business (sb/sdb/swb) community to
identify capacity and availability for use in the
establishment of regional subcontracting goals.

GSA has identified ten major new construction projects to
test the new Program. They include the following:

Region #2 Brooklyn Courthouse, NY

Region #3 IRS Federal Building, Martinsburg, WV
Region #4 Fort Meyers Courthouse, FL

Region #5 Cleveland Courthouse, OH

Region #6 Kansas City Courthouse, MO

Region #7 Brownsville Courthouse, TX

Region #8 Fargo Courthouse, ND

Region #9 Phoenix Courthouse, AZ

Region #10 Seattle Courthouse, WA

NCR Region South East Federal Building

On all of these projects, the GSA contracting officer is now
required to provide timely information concerning
procurement opportunities to the SBTA. The SBTA reviews and
incorporates GSA‘’s commitment to the subcontracting program
through explicit language in Commerce Business Daily
advertisements, the solicitation prior to issuance, and
contract language. This activity alleviates any confusion
that may be experienced by the large business community to
the subcontracting program requirements.

Upon completing the review of language, the SBTA schedules a
meeting with the Business Service Center (BSC), the
contracting officer, the SBA, MBDA, OFCCP, state and local
government agencies with programmatic responsibilities, and
trade associations representing the sb/sdb/swb communities
in order to begin the teaming concept. Through this process
GSA establishes reasonable and realistic subcontracting and
EEO goals. The trade associations are required to submit
names (and contact information) of construction projects of
similar scope and size to support the goals identified. The
GSA contracting officer is responsible for verifying the
goals and accomplishments. The SBTA is responsible for
verifying goals and accomplishments established by state and
local government agencies. The trade associations and state
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and local government agencies discuss the current local
climate the community is experiencing, such as: other on-
going construction projects; barriers (i.e., bonding,
financing, union) that may affect the availability of the
community to participate in subcontracting and employment
opportunities; the prevalence of abuses to the Program; and
prime contractors’ sensitivity to the Program. This
discussion provides the GSA contracting officer with the
following:

* Information necessary to make educated decisions
concerning the establishment of goals,

* Exposes the contracting officer to the community’s
needs and resources,

* Fosters the teaming approach with other various
government agencies and trade associations to address unique
problems experienced by the community,

* establishes a method for the community to act as a
resource to the prime contractor in meeting their committed
subcontracting program and EEO goals, and

* To hold the prime contractor accountable to utilizing
good faith efforts.

Finally, the trade associations begin to work closely with
GSA and the other relevant federal agencies in an effort to
coordinate a project-specific Outreach Program. The purpose
of the Outreach Program is to create a forum for GSA to
communicate our subcontracting program commitment to the
large and small business community, to provide for questions
and answers concerning the program, to identify other
federal agencies that offer assistance and resources to both
the large and small business community, and to provide a
networking environment. The networking environment assists
the large businesses in developing their subcontracting
plans through meeting actual sb/sdb/swb firms who provide
construction-related services, thereby alleviating the
burden of searching for them.

The intent of the teaming approach is to encourage on-going
communication with the trade associations. With this in
mind, it is extremely important that the GSA contracting
officer be in communication with the community prior to the
selection of the successful bidder to determine the
responsiveness of the potential bidders to the
subcontracting program. It is at this juncture that the
contracting officer will be informed if a potential prime
contractor is not answering telephone calls, providing bid
documents, or not using good faith in developing the
subcontracting plans. This information is useful as the
contracting officer is reviewing and evaluating the
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submitted subcontracting plans. Once the award has been
made, the community will be able to assist the contracting
officer in performing informal compliance activities by
reviewing the prime contractor’s reports on the progress of
the Program and identifying those firms that have a
reputation in the community for abusing the Program. It is
only through detailed reporting that includes the names of
the sb/sdb/swb firms participating and the dollar amount of
the subcontracting that true compliance activities can
occur. If a firm is identified as a potential abuser, the
information should be used by the contracting officer to
trigger a compliance review to assure that abuses are not
occurring on the Project. This activity assists the
contracting officer in deciding how to allocate sorely
needed personnel resources. The community is also to be
working closely with the prime contractor to identify
potential subcontractors available to bid on upcoming trade
packages, identifying technical assistance, bonding and
financial resources available, if needed, and to identify
training programs for potential employment opportunities for
minority and female tradepersons.

RESULTS:

BOSTON COURTHOUSE:

The prime contractor on this Project committed to 30% small
business, 20% small disadvantaged business, and 5% women-
owned business in their subcontracting plan. Due to early
involvement in the teaming approach, they are reporting

50% small business, 19% small disadvantaged business, and
27% small women-owned business participation with eighty
percent (80%) of the subcontracting opportunities procured.

The DOL - OFCCP EEO goals established for this area were 4%
minority and 6.9% female tradeperson participation.  The
minority community expressed great concern about these goals
and requested GSA to establish more reasonable goals. The
Regional Administrator for Region #1 scheduled a meeting
with the local building trades council, community groups,
the Dept. of Labor - OFCCP, the prime contractor, and the
contracting officer to discuss the possibility of increasing
the minority goals. All those represented agreed that the
goals were extremely low, and agreed to a 23% minority
tradeperson goal on the Project. The Dept. of Labor agreed
to provide on-site compliance reviews and to generate EEO
reports. In the event the prime contractor is not in
compliance with the EEO goals, the contracting officer
agreed to notify the prime contractor to submit a corrective
action plan. In addition, GSA included subcontracting and
EEO compliance activities as part of the Construction
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Management Consultant’s (CMC) services. The construction
phase has only just begun; there are now approximately

20 workers on the job-site. Therefore, it is too early to
measure the success of the EEO program.

Brooklyn, Fort Meyers, Brownsville, Phoenix, and Seattle
Courthouses and the IRS Computer Center:

Currently in the design phase.

Tampa Courthouse:

The contracting officer in Region #4 contacted the OED to
express his appreciation for utilizing the proactive
approach on this Project. The prime contractor committed to
35% sb, 10% sdb, and 5% swb in its subcontracting plan. The
community expressed its pleasure with the increased
accessibility to GSA procurement opportunities.

DOL - OFCCP goals are 17.9 % minority, and 6.9% female
tradeperson participation. The prime contractor committed
to 41% minority tradeperson, and 6.9% female tradeperson EEO
goals.

South East Federal Center:

The prime contractor is providing Development Management
services on this Project, and committed to 30% sb, 25% sdb,
and 5% swb subcontracting participation. However, GSA is
making direct awards to the general contractors after the
design phase is complete. Because of this factor, GSA will
be able to maintain tighter control over the procurement
process, which allows for further flexibility.





