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1. Introduction

A key question facing the member nations of the WTO is whether, in coming years, to
negotiate and implement within the Organization a new Agreement on Direct Investment (ADI).
There is widespread feeling that, in light of the growing importance of foreign direct investment
and the linkages between the operations of multinational firms and international trade, such an
agreement will be a desirable addition to international commercial law.

Such an agreement would help to foster free flows of direct investment across national
boundaries. Direct investment is important not, however, so much in its own right as because
it is the primary (but not the only) means by which business firms extend their activities
internationally.' Seen in this light, what really matters is not the magnitude of the annual flow

of direct investment?, but rather the business activity that this investment generates. At the end

'Otherwise put, the main importance of direct investment lies apart from the fact that it is
a "long term capital flow" figuring in a country’s balance of payments.

2These were $227.5 billion in 1994, the most recent year for which data are available and
the highest flows ever recorded in a single year. Previously, the highest flows in a single year
were $211.4 billion in 1990.






the newest and best technologies, or of some combination of the two. Exactly what is the mix
of the two is not clear, but "micro" studies confirm that the effects of technology transfer are
significant, including the effects of spillovers associated with this transfer. Some of the strongest
evidence indicating that direct investment indeed does generate significant spillovers comes from
China, where town and village enterprises (TVEs) located in areas with a heavy foreign investor
presence tend to outperform TVEs located in areas without such a presence.’

Recognition of these benefits has led a worldwide shift in the official attitudes of these
nations towards direct investment and multinational enterprises. Twenty years ago, the
developing nations as a group were almost unanimous in their condemnation of multinational
firms, which were viewed as agents of western imperialism. Today, however, in light of the
very favorable economic performance of a number of developing nations that have maintained
open policies towards inward direct investment, many nations that were only recently hostile to
this investment now welcome it with open arms. The result has been a shift in policies of theses
countries from restrictive regimes to regimes that are relatively open.®

One unfortunate consequence of the move to open policy regimes is that there is an
increasing potential ;hat governments’ policies will actually conflict with one another in ways
that are harmful to overall economic gains. One possibility is that governments will increasingly
compete for direct investment and its benefits by offering subsidies to direct investors, subsidies

that have the potential to distort the benefits of the activity of these investors. Governments

"Wei 1996

8Policy liberalization in the developing nations is discussed in some depth in UNCTAD
1994.






Offsetting somewhat these two flaws, the main arguments for the OECD instrument are:
(i) the OECD member nations seem to be willing to obligate themselves to "higher” standards
than would be accepted by most non-OECD member nations at the present time (exactly what
is meant by "higher standards” is discussed in the next section); and (ii) the MAI, if completed
on schedule, could be implemented at a much earlier date than any future ADI within the WTO.
There is some circularity in these arguments: the OECD nations, by and large, already have in
place relatively liberal policies towards FDI, and hence it is relatively easy for these nations to
negotiate to "high" standards. But the benefits of achieving these standards within the OECD are
limited, because the OECD nations already largely meet the standards

Thus, the main point made in this paper is that, in spite of ;jthe likely future existence of
the MAI, it is desirable that an ADI be implemented within the WTO at the earliest possible
date. The rationale for this point is further developed in section 2 of this paper, where also there
is a discussion of what should be the main substantive provisions of such an agreement. Section
3 explores two options for developing such an agreement: (i) to allow the OECD MAI to
"migrate" to the WTO, i.e., at some future date to incorporate the MAI, modified as necessary,
into the WTO framework and, (ii) to negotiate such an agreement in the WTO "from the ground

up”. The paper ends (section 4) with conclusions and recommendations.

2. Why an Agreement on Direct Investment Would be Desi Wi
Should be the Main Provisions of Such an Agreement

To address the issue of why there should be an agreement on direct investment within
the WTO, it is necessary to decompose the issue into two components: why should there be

multilateral rules on FDI at all, and why should they be in the WTQO?






Trade Related Invessment Measures (TRIMs), on Subsidies and Countervailing Measures, and
on Trade in Services (GATS). Desirable integration between the ADI and other agreements of
the WTO would also include a linkage of the ADI to the WTO dispute settlement mechanism.
For reasons to be specified shortly, however, it would be necessary for additional new dispute
settlement procedures to be adopted in the context of an ADI over and above those that currently
exist. In particular, the linkage would enable trade sanctions to be invoked against a nation found
in violation of obligations under the ADI in accordance with WTO dispute settlement
procedures. As with any other dispute, sanctions would be allowed only if the putative violations
were not remedied in accordance with recommendations of a WTO panel. In contrast, one likely
weakness of the MAI will be that violations of obligations undertaken by nations that sign onto
the MAI will not be subject to any form of international sanction. Simply put, an ADI would
be more enforceable than an MAI because violations could be subject to sanctions.

Second, the number of nations that likely would subscribe to an ADI almost surely will
be greater than the number that will sign on to the MAI. As already noted, one rationale for the
current negotiation of an MAI is the belief of spokespersons for the OECD nations that "higher"
standards can be achieved in the OECD than in the WTO. There is an obvious element of
speciousness to this rationale because, after all, the OECD nations could themselves choose to

negotiate an agreement within the WTO on a plurilateral basis.® If then even a handful of non-

SWithin the WTO, however, negotiations for the European Union (EU) nations would be
conducted by the European Commission whereas in the OECD the negotiators are from each of
the individual national governments. It is not clear what difference this would make, although
defenders of the OECD have argued that higher substantive standards can somehow be achieved
by the OECD negotiators than by an equivalent group where the European national
representatives are replaced by negotiators from Brussels.
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requirements” imposed by the host government or any subnational governments.

Much time is being spent in the MAI negotiations on what exceptions will be allowed to
this general obligation. Even within the "high standard" OECD nations, sector-specific and other
exceptions are rife, and one possible benefit of an MAI could be reductions in these exceptions.
However, at this time it is uncertain as to whether the MAI negotiations will actually result in

significant liberalization of existing restrictions.

3. An obligation by host nations to grant national treatment to foreign controlled

firms and other covered investments. National treatment implies that such firms and
investments are granted under law and policy treatment that is no less favorable than that
granted to similar domestically controlled firms and investments. Again, no OECD nation
grants full national treatment to all foreign controlled firms in all industries and thus,
again, the issue before the MAI negotiators is to determine exactly what exceptions will
be permitted. There is widespread agreement that some exceptions must be made in the
name of national security. Beyond this, little consensus exists as to what exceptions

should be allowed.!?

2These two obligations - unencumbered right of establishment and national treatment — can
impair the flexibility of governments to pursue specific "industrial policy" goals, and many of
the exceptions sought by governments are in furtherance of such goals. To those persons who
consider "industrial policy” to be anathema, such exceptions are tantamount to the work of the
Devil; to those persons who believe in industrial policy, the exceptions are absolutely necessary.
At least one very important sector, telecommunications, is affected by this set of issues.
No effort here is made to take sides in the industrial policy debate; however, it should
be noted that efforts to implement specific industrial policies are more widespread in developing
nations (including certain of the rapidly industrializing nations) than in most OECD nations, and

9






6. Obligations of host governments to grant certain levels of investor protection. The

most important of these obligations is that no host nation would be allowed to expropriate
a direct investment except for a public purpose, on a nondiscriminatory basis, under due

process of law, and with adequate and prompt compensation guaranteed to the investor.

One effect of adoption of these six sets of obligations would be achievement of a high
degree of transparency: stated simply, investors would know with a high degree of certainty
what exactly are the rules that apply to them in each country that adheres to these obligations.

With respect to these six sets of obligations, there is widespread consensus within the
MALI negotiations on language pertaining to the first, fifth, and sixth. Most of the problem areas
center around exceptions to right of establishment, national treatment, and most favored nation.
This would almost surely continue to be the situation were the negotiation of an ADI to be
launched within the WTO. Agreement by a large number of countries on acceptable standards
for definition of a direct investment, transfer of funds, and investor protection should be
relatively easy to achieve. More difficult to achieve will be consensus on standards for right of
establishment and national treatment. As in the MAI negotiations, the stickiest area will be
allowable exceptions to these obligatio_ns. Exceptions sought by developing nations will in
general be more widespread than those sought by most OECD nations.

One approach to handling these exceptions would be to allow developing countries to
continue those policies and practices currently in place deemed to be in violation of right of
establishment and national treatment obligations, but to require that all such policies and

practices be listed and for as many of these as possible to be phased out in accordance with

11






(see the NAFTA Agreement, chapter 11, part B) and is contemplated within the OECD MAI.
However, neither of these integrates enterprise-to-state dispute settlement procedures into the
existing WTO procedures, something that would be desirable and possible to achieve.

One alternative means to do this would be to create a two stage procedure whereby, after
lodging a dispute, a firm would first have to pass a test of "standing". Standing would be
granted if the firm could show probable cause that its interests had been damaged as the result
of the failure of a government to honor obligations under the ADI. This determination would
be made by a panel of jurists trained to hear such cases. The second stage would be
consideration of the case by a WTO panel, which would examine the merits of the dispute and
to issue a recommendation.’

A reasonable question is, what would happen if the panel found against the defendant
country and recommended a change in law or policy but the country did not implement the
recommendations? In a state-to-state dispute, the plaintiff country would then be authorized to
apply sanctions against the defendant country. This would be awkward in the case of an
enterprise-to-state dispute; it is difficult at best to imagine a firm, even a very large multinational
firm, applying sanctions against a country. One option would be for the home nation of the firm
to be allowed to apply sanctions against the defendant country. However, in some cases this
might conjure up images of the "gunboat diplomacy"” practiced earlier in this century where the
interests of large firms were enforced by powerful nations on weak ones. A second option might

thus be for the panel to be allowed to award monetary damages to the firm, to be paid by the

“As in all disputes before the WTO, the disputants would first attempt to work out a
mutually satisfactory resolution via consultation; only failing this could the case be brought to
the two stage process.

13






are compensated by the subsidies. The net effect is to raise the cost to the world of producing
the relevant goods or services. In spite of the extra costs (and the deadweight losses these impose
upon society), governments often are eager to offer investment incentives in order to increase
local employment opportunities. Indeed, competition by governmental agencies to attract
investment often leads to these agencies bidding against each other and upping the stakes.'® The
case is thus strong that there should be international agreements to put caps on such incentives
or, better, to eliminate most such incentives entirely.!” For political reasons, however, the
MAI negotiators have been reluctant to attempt to deal with this issue.

For this issue, the WTO might be a better venue to achieve "high standards” than the
OECD. This is true for two reasons. First, rich nations (and rich subnational governments) can
afford to offer more generous incentives than poor ones, for obvious reasons. Thus, limitations
or elimination of investment incentives will benefit poorer countries more than richer ones, and
hence the developing nations might as a group emerge as a stronger constituency for such
limitation or elimination than the OECD nations. Second, WTO law already deals with export

subsidies under the Agreement on Subsidies and Countervailing Measures, and a natural

In such a situation, the granting of incentives can take on the character of a classical
"prisoner’s dilemma" game: collectively, the authorities might be best off if no one offered any
incentives at all. However, if just one authority does offer an incentive, every other authority’s
"best response” is also to offer incentives. Because at least one authority is almost sure to
calculate that it can gain advantage unilaterally from offering an incentive, the result is that it
does so and causes each other authority to play this "best response”.

""There may be valid reasons for the granting of subsidies, however, and hence any
discipline on investment incentives would have to attempt to distinguish between "good” and
"bad" such incentives. Generally the distinction rests on whether or not the subsidized activity
generates some tangible positive externality in excess of the cost of the subsidy. However,
determination of whether an externality is generated by a subsidy is problematic.

15






at this time it is not possible to judge the MAI on the basis of its substantive merits. However,
it seems a safe bet that the MAI will contain all six of the obligations listed in the previous
section (broad definition of investment, right of establishment, national treatment, most favored
nation, unencumbered transfer of funds, investor protection). Were the.MAI to be adopted (in
an adapted version) by the WTO, the task would center around negotiation, nation by nation and
sector by sector, of the exceptions to the main obligations. Thus, in practical terms, it in fact
might make little difference as to which of the two routes is taken. The yeoman’s work in
creating such an agreement will not rest on drafting the language of the obligations, but rather
on the negotiation of what exceptions will be allowed.

The main problem with the WTO adopting the MAI is summanzed in the expression
"NIH" ("not invented here"). Those WTO member nations that have been excluded from the
MAI negotiations already hold negative feelings about this instrument simply because they had
no role in its creation.'®

Given the "NIH" factor and the fact that eighty percent of the work to negotiate a WTO
ADI will be in the hammering out of exceptions, it is likely that the WTO will "start from the
ground up". The MAI will be a useful reference point, but it seems unlikely that it will be

adopted by the WTO and adapted to the WTO framework.

¥This has come out in a number of meetings, in particular one held by the OECD in Hong
Kong in March, 1996 to which representatives of representatives of about twenty non-OECD
member nations of Asia and Latin America attended and at which the author was present. All
but two of these nations spoke against the MAI.
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A third reason for developing nation reluctance is a persistent belief on the part of some
national investment development agencies that they can use perforinance requirements to benefit
local economies, often by using these as conditions for entry (and thus the relevant authorities
are unwilling to subscribe either to limitations on performance requirements or to an obligation
to allow unencumbered right of establishment). This can lead (and very often does) to policies
that are shortsighted even from a national point of view: firms tend to demand privileged access
to markets in exchange for accepting performance requirements (which can impose additional
costs on the firm), and thus the nation loses potential benefits of competition as part of the deal.
And, as already noted, the global effect of the performance requirement is distortive: overall,
the world loses benefits. .

One aspect of an ADI that most developing nations would readily endorse would be an
obligation on international firms to obey the laws and policies of the nations in which they do
business. Such an obligation in fact would also be in the interests of the firms themselves. In
particular, under such an obligation, a subsidiary of a firm in nation A would be obligated to
follow that nation’s law and policy, even if this were to put it into conflict with the law and
policy of some other nation. In a word, the obligation would help to resolve the dilemmas faced
by a firm when local law and policy was in conflict with that of another nation which was being
applied extraterritorially. Such an obligation in turn might dissuade certain governments from

attempting extraterritorial application of law and policy."®

®The implicit restriction on extraterritorial application of law and policy should, however,
itself be subject to certain exceptions, e.g., nations holding nuclear weapons would be allowed
to prevent transfer of relevant technology between overseas subsidiaries of firms based within
their sovereign jurisdiction.
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1. Introduction

Negotiated during the Uruguay Round, the General Aﬁument on Trade in
Services (GATS) farms part of the ‘single undertaking’ of commitments accepted
by all WTO members. It is an ambitious agreement. So far, however, it has met
with limited success. The extended sectoral negotiations under its suspices
during the past eighteen months have been disappointing. The GATS suffers
from major structural weaknesses that reduce its ability to facilitate effective
trade liberalisation. Developments in some regional arrangements may provide

some useful guidance in reviewing it.
2. Framework of the GATS

Although the GATS embraces the key GATT principles of unconditional
MFN, transparency, reciprocity, national treatment and negotisted (binding)
concessions, there are impartant differences in the manner in which most of these
principles are implemented (Table 1). Unlike the GATT, the GATS permits

1 The views expmssadmthonof&cmﬁm,mdshunldnotbem'bmdwthebdlm
Commission or the Australisn Government. The Industry Cammission is currently in the
process of amalgamating with the Bureau of Industry Ecomomics and the Ecomamic
Planning Advisory Commission to form the Productivity Commission. The authors are
grateful for the valuable assistance given by Wenona Bird of the Industry Commission in

preparing this paper.






rclates to competition policy, not foreign trade as such. The question arises
whether an international agreement in services trade is the best way in which to
address problems arising from domestic competition policy. Para. 2 of the
market access article prohibits specified quantitative restrictions in those sectors
for which market access commitments are undertaken National treatment in
GATS requires that in the sectors scheduled, forcign services and service
suppliers be treated no less favourably than domestic services and service
suppliers, except as provided in the schedule. It can be seen there is an
uncomfortable and somewhat confusing relationship between the national
treatment article (XVII) and para. 1 of the market access article.

Commitments to market access and national geatment arc therefare both
country and sector specific. Members can maintain those trade restricting (non-
conforming) measures pataining to each mode of supply iistzd in the schedules.
However, unless MFN reservations were explicitly specified when GATS came
into existence (or under the provisions for extanded negotiations for specific
sectors), all measures must be applied in a manner which does not discriminate

among other members.3

GATS implements a so<alled ‘hybrid’ epproach to scheduling
commitments, combining positive and negative lists (Hoekman 1995). A positive
list determines sectoral coverage while a negative list specifies, for each sector
and for each of the four modes of service supply, those measures which limit
market access and national treatment. A negative list specifying sectors excmpt
from specific commitments, as was adopted for MFN exemptions, would have
been far morc transparent and better suited to facilitating future liberalisation,
even though the list of exbmptiéns would have been very long.

3 Preferential access may be provided within the context of the provisions relating to
economic integration, the GATS equivalent to the provisions for free trade mreas and
customs unions in the GATT.






-

i

-

el T adfeit 1T A1 A TIRVT A R A a™w Y vAw " Nsrninsins.

measures — and these cammitments were skewed heavily towards services
already relatively open (Industry Commission 1995, 189-214).5 Major sectors —
at least some of which are known to have highly restrictive trade measures —
were excluded from Australia’s schedule, or subject to unbound commitments.
Other countries' schedules have similar characteristics. |

Not surprisingly, the number of measures scheduled in the GATS as
violating national treatment and market access and as ‘unbound’ offers were
substantial. Most countries currently meintain cxtensive trade restrictions on
services. For example, an analysis of GATS schedules for APEC economies
combined indicates that well over two-thirds of possible service markets —
defined as each mode of supply in ecach service market in each APEC economy
— may be impeded (APEC 1995, 72). Cross-border supply is the least restricted
mode of supply within APEC economies as a group, while the presence of natural
persons is easily the most constrained mode of sdpply.

4. Structural Problems of the GATS

The liberalisation in trade which has been achieved within the context of
GATS is very modest; little more than limited standstill commitments within
sectors already open has been achieved even by those countries making
significant coramitments. The inability to secure more substantial results may be
attributable to structural weaknesses of GATS as well as to negotiating attitudes.
Of course, the structure of the GATS reflects what was achievable at the time.

Unlike the GATT the GATS is largely a framework agreement, with
commitments for sectors left for negotiation. There was always a question of
how much in the form of general obligations should be in the framewark, and

S A quarteer of Australia’s services production, including cosstal shipping, was exchoded
outright from its specific GATS commitments, while those sectors scheduled for which no
obligations were made to provide market access or pational treatment — thereby enabli
existing restrictions and new ones to be introduced — represented a further 5SS per cent o
Austrelian services production.






has been the tradition in GATT negotiations, but in tetms of market openness.
This interpretation of reciprocity places a particularly heavy political-economy
burden on countries traditionally having closed service markets.

The so-called hybrid epproach to the schaduling of commitments, with a
positive listing of sectors covered by specific commitments and a negative listing
of trade restricting measures within these sectors, also inhibits liberalisation.
This structure facilitates and even encourages a “made-to-measure” approach to
liberalisation, that is to limit liberalisatian to where, and to the extent that, it does
not hurt. Moreover the transparency of barriers has been severely compromised
by the ability of members to refrain from scheduling seasitive sectars in which
trade restricting measures sbound. Negative listing is transparent; positive listing

can be, and is, used to obscure.
5. Extended Sectoral Negotiations

While the WTO and hence the GATS became operational on 1 January
1995, negotiations were largely incomplete at thst time in the key arcas of
telecommunications, financial services, maritime transport, and the movement of
natural persons.” A timetable was established for extending these negotiations.
This effectively suspended initial commitments: in thesec arcas — they could be
amended, along with MFN exemptions, until the negotiations concluded. Major
MFN reservations were lodged (or threatened) by key players to ‘lever’ other
countries to improve theix offers under GATS. /At the same time, it was agreed to
‘carve out’ certain segments of financial services from the GATS for prudential

reasorns.

7 The EU, largely at the insist=nce of the Freach Ciovernment, excluded the sudio-visual
sector from MFN treatment. The EU (lloog with some other members) thus made no
sectoral commitments in this sector, 2nd may impose discriminatory or. non-discriminatory
measures in the entirc audio-visual sector. However, it will be the subject of future
negotiations.
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still have not scheduled all their financial services sectors, and thus many

elements of financial services remain completely unbound.

Negotiations were held concurrently on the movement of natwral persons,
aimed at achicving better temporary entry of senior executives and professianals
supplying services. These too concluded unsatisfactorily on 28 July 199S. Only
a few countries made improved offers in the course of the negotiations. There arc

no plans to resume them.

Negotiations on basic telecommunications, initially due to conclude on 30
April 1996, were recently suspended, and are now due to recommence in January
1997 for completion by mid-February 1997. To the surprise and chagrin of many
participating countries, the US withdrew its offer late in April, claiming that only
10 out of the 34 country offers presented were acceptable. Standstill
commitments are to apply in the interim. The scheduled date, 1 January 1998, for

the telecommunications accord to come into force is still feasible.

The change in stance of the US in the basic telecommunications
negotiations can be attributed to strang lobbying at home by the parts of the
telecommunications industry. In this case, the presswre came from American
companies involved with low-orditing satellite telephone sexrvices. The US was
very rcluctant to commit to unconditional MFN ftrcatment, which would
relinquish its ability to press for reciprocity.?

However, if negotiations are cancluded successfully so that best offers are
retained, the telecommunications accord will significantly improve market
access. Most offers proposed reduced limitations on forcign investment in
telecommunication companies, -although many governments retained restrictions

9 The US industry was particularly concemned that foreign monopoly operators could, by
charging high domestic prices to connect overseas phone calls, take unfair advantage of
cheap international rates on outgoing calls from the US and other liberalised markets.
Washington thus wanted to retain the right to rejoct applications to op<rate sarvices out of
the US from overseas carriers with a home-country monopoly.







development of common EC-wide minimum quality standards.!®© These were
mainly applied through commonly-agreed EC directives or regulations.
Significant liberalising directives were implemented in financial services, road
and air transport, telecommunications and professional services.!! Greater
internal harmonisation of technical standards was also applied, and disciplines on
state aids, public procurement and competition inroduced 12

The EC-92 program demanststed that achieving full market access in
services required national treatment to be complemented by other measures, such
as the harmonisation and mutual recognition of standards, and the application and
enforcement of competition rules within the common market (Hoekman & Sauvé
1994). EC-92 policies on trade expansion within a common market were retained
in the 1992 Treaty on European Union (the Maastricht 'he.nty)

b. North American Free Trade Agreement (NAFTA)

Many of the features in NAFTA, which came into effect in Jamuary 1994,
emerged from the Canada-US Free Trade Agreement (CUSFTA). However, in
services there were some significant changes in approach, particularly in relation
to coverage. In CUSFTA a positive listing was adopted, while in NAFTA there
was a change to a negative listing: all services are covered unless they are

specifically exempted. Most air and maritime services are so exempted.

While the GATS embraces all modes of service delivery, the services
chapter of NAFTA covers only coss-border trade, including access to
transportation and distribution systems, and the presence of the service providers
of other parties, but excluding financial services. Investment (in the provision of

10 Mutual recognition requires member states to allow goods and services to be traded that are
lawfully traded in other member states.

11 Mutual recognition was introduced for diplomas relsted to pharmacy and professiona)
qualifications in supplying accounting, legal and medical sarvices.

12 However, the emphasis shifted from harmonization of national regulatory differencas to
form community-wide regulation and standards towards mutual recognition of pational
standards, a form of conditional nationsl treatment — all community suppliers that meet
their government's standards receive national treatment.

1"
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imported services arc freated equally. Persans, defined to include business
entities and citiaens or residents, are also covered by thesc same commitments as
well as the right to commercial presence, subject to foreign investment policies
maintained by each country. Although investment is not covered by the CER, a
standstill commitment covers measures that would violate the right of non-
establishment. Australia and New Zealand form a common lsbour market in a
separate agreement predating CER.  Non-discriminstory licensing and
certification measures are encouraged, as is mutal recognition of qualifications.

Sectors excluded cover basic telecommunications, broadcasting, air
transport, coastal shipping and postal services. Australia has removed
reservations on banking, while New Zecaland has done so for radio and television
broadcasting, short wave and satellite broadcasting, and stzvednnng Although a
Memorandum of Understanding was signed in 1992 to form a single aviation
market across the Tasman, including the right to operate in each others’ market,
from 1 November 1994, Australia decided in October 1994 not to proceed.!$

In the latest review in 1995, Australia liberalised its inscriptions on postal
services and telecommunications, while New Zealand did so on aviation and

coastal shipping.
d. Asia Pacific Economic Cooperation (APEC)

APEC economies agreed in the Bogor Declaration of 1994 to achieve free trade
in the region, including for goods, services and capital, by no later than 2020
(2010 for developed countries). The 1995 APEC mecting in Osaka endarsed this
commitment and developed an Action Agenda to pursue liberalisation and
facilitation measures consistent with WTO principles and objectives. In the
Agenda, APEC econcmies adopted a rather weak standstill commitment to

endeavour not to introduce new protective measures, including on services.

15 Discussions betwren the two governments sre to resume in July, with the intemtion of
scaling an agrecment on a single avistion market by ‘November 1996.
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largely exploratory. ASEAN members (except Vietnam) are, of course, also
APEC economies.

7. Lessons from Regional Agreements

There is a broad similarity between the GATS and the main regional
agrecments in terms of specific rules and disciplines as well s libaralised and
excluded sectors (Hoekmean and Sauvé 1994). Genenlly, agreements have
" excluded or have special provisions for the same range of particularly sensitive
sectors: basic tclecommunications, broadcasting, air and maritime Canspart and
government services. However, there arc important structural differences
between the agreements. Of the regional agreements, NAFTA and CER probably
provide the best models from which to draw lessons for the GATS. The
following are some of these lessons, together with lessans ‘which emerge from a
more general consideration of GATT, GATS and the regional agreements. Many
of the points are also considered in Hockman (1995), Hoekman and Sauvé
(1994), Sauvé (199Sa, 1995b & 1996), Low (1995) and Snape (1994).

8. Sector specificity

The structure of GATS encourages sectar specific negotiations and arrangements.
Liberalising commitments apply only to scheduled sectarn/sub-sectors. This
structure is likely to continue to limit the usefulness of GATS in pramoting future
liberalisation. Experience in multilateral negotiations is that mcst success in
opening markets has been achieved wheare negotistions have extended beyond
individual sectors. Focussing on trade restricting measures, rather than sectars, in
such negotiations facilitates trade-offs between loases to certain sectars with the
broader gains from such refarms to other sectors and the ecanomy generally. The
GATT is a general agrcement, gencral with respect to products and countries.
GATS is being implemented not so much as a general agreement, but as a basis
for ncgotiating product (sector) specific agreements. The focus needs to be
shifted.
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d. Market access/national treatment

Given that national treatment is defined to cover all measures which Aiacriminate
between domestic and foreign supplies (both intemally and at the border) in the
GATS, there would be much to be gained in the GATS from integrating the
provisions regarding national treatment and market access, prefarably dispensing
with the latter term. As a specified obligation, market access plays almost no part
in the CER or NAFTA, and none at all in GATT. Within the GATS the
provisions of the first para. of the market access article seem to overlsp with
thosc of national treatment and add nothing (except some canfusion, an
unnecessary incentive to list measures according to mode of delivery, and
intrusion into domestic competition policy) to an interpretation of nastional
treatment that embraced frontier as well as internal mmuras which discriminate
against foreign suppliers of services. |

e. National treatment as a general cbligation

With a negative listing spproach to coversge, national treatment (and market
access, whether or not it is merged with national treatment as suggested above)
can easily becone a general obligation, with exceptions scheduled. This is the
approach which has proved successful in NAFTA and the CER.

f. Sanctioned forms of discrimination aguinst foreign services?

The question arises as to whether a restricted categary of frontier measures could
be allowed as legitimate (and subject to negotiation) discnmination against
foreign supplies of services, with all other trade barriers proscribed —
parallelling tariffs as the only generally sanctioned exception to the equal
treatment of domestic and foreign products under the GATT. Tariff-like
measures are one obvious form: the precedent of the Uruguay Round agreement
for agriculture relating to tariffication could give some hope here, and there are
many barriers to services where tariff-type levics could replace other forms of
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practices, and access to essential facilitics) rather than in a services-specific
agreement which is cssentially concarned with foreign access only.]? A model
for this is NAFTA with its separats chapters on crass dxxrder services trade,
investment (in goods and services), campetifian policy and movement of perscas.
It is also the manner of the CER agrecment, except that this agreement effectively
does not cover investment.

b. Do some sectors need special provislons?

It would appear that the charactaristics of some sectors do need special treatment:
the prudential requirements in financial services and perhaps some aspects of
telecommunications are prime sxamples, though much of the latter would seem
to be associated with campetition policy (monopolies and access to essential
facilities) which have s much 1o do with domestic mitry as they do with
intemational trade. To the extent that such special treatment is required,
including reasons associsted with political muscle, the lessons of regional
agrecments and of the GATT appear to be that negotistions in these sectors
should not be separated from negotiatians for other sectors, and certainly should
not be left to the representatives of the sectors themsclves, including the
bureaucracies responsible for them. Countervailing pressures and whole of
government (or economy wide perspectivea) need to be brought to bear. They

seldom are when sectors are negotiatad on their own.

17 New barricrs to competition that are applied sfter barricrs against forcign services are
reduced can be dealt with under nullifi and impairmeat provisions.
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Table 1:

Key features of the GATT and GATS

 Key faatures

GATT

GATS

Most-favoured-
nation (MFN)
Ceatment

Nationa] treatment

Coverage

Provisions relating
to developing
countries

Regional integration

Commitments to
liberulisation

Emergency
safeguard meanures

Dumping and
countervailing
action

Bxist» unconditionally for WTO members,
without exceptions.

For tntermal msanges: genaral obligutian for all
goods. Tariffs wre a ‘Jegitimised’ fromtier
measure, Tariff kindinga negotiated for goods
using a ‘posttive list'. Nan-tariff barriars
genenlly proscribed as violsting patianal
treatmant.

Term pot used In GATT.

Addresses only trade tn goods end says littic on
foreign nvestment.

Concept of ‘special and diffarentisl tresmnant’.
Relief from mesting certain obligatians.

Allowsble exception to MFN armengements.
Must cover ‘substantially all trade,’ be phased
{n within 8 ‘remscnable time’ (10 yesrs), and
involve not increase external barriars to non-
participann.

Msjor commitments in GATT 1994 to liberaliss
goods trade; eliminate ‘grey area’ moasures (eg
vohmntary expart rustraints); and coafyol
distortive qgriculaml policics. Standstill
comumitments. High leve! of tariff bindings.
Preamble endarves progressive liberalisation.

Possible when incrsased impard have cawed,
or threatened to cause, sericus damestic injury.

Anu-dumpiu action paiastbls against

Exists for WTO mambers, subject to ‘cns-off”

tactora) exemptians. MFN exempted by US in
financis) earvices, maritime trunspart, and basic
talscammunications, pending cegotiations.

For foternal and fraatier maasures eovers only
sectxay acheduled by mambers, and sudject to
bound’ coammitmants aot to violste national
trestinent,

Covars only amvices sectars schadulad by
mambers. Six specified catagwis of
quantitative restrictions are prohibited as
raatricting market access for schedilsd sectors.

Addresses trads, investment and movement of
paople far services throngh modes of delivery.

No ‘special and diffarential treatment’.
Devaloping members msy implanent cartain
rules more flexbly.

Allowable exception to MFN trestment. Must
have ‘eubstantial gactoral coverage®, be non-
dbrimingmtry and not raise the overall level of
Mbﬂﬂ.‘lm&.wvc

No sommitmaents to lfbaralise sarvice trade. A
timited stundsrill commitment notto-infroduce
paw measures violating national treatment or
make access in ‘bound’ schaduled sactors.
Snccassive negotiations, to-beteid-within five
yeours., Preambic endorvas mrogreasive
1deralisation.

No measures carrently exist To be
Implemanted withiv three yoars.

No anti-dumping provixions, Negotistions on

the gppuprinansus of counteyvalling
procadure to be hald.

Sourre:Distilled fram the Industry Cammission (1995).
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Table 2: Compasing GATS with Services Provisions of Regional Trade Agreemerits (continued)

Characterinics GATS | () NAFTA AFEC CER
Sectars subject to Finsecial servioes, basic | Trsasportation sexvices | Maritime transpart, Genenl (Bogar) Air transpart,
p=ial provicions | selecomaumications, (aiz, road and ruil). fmaniial srvices, basic | oummitment applicsto | telecommunications and
et . . scatioas. and | all sectorz. 8 1 servi
movement of astaral movemest of natural— | acgutistioas o continne
peraans s mxdiovizsal. pecions. on trado facilitatioa asd
I —
tclocommunications ead
' toyvism,
Movement of Netural | Included in schedulo of | Camman labour market; | Disciplines on Not covared by gmaral | Common lebow market;
Pezans specific commitments 83 | directives o mmtul— | temparary entry of (Bogor) commitment, discessions on matual
a mods of supply; mecognition foc cortaia | besiness parsons asd Action Agends aims meogaition for catein
limited conmilmests. | profexsianal provisian of professional | facilitsls Enproved professional
rocoguition of people cagaging in trade
qualifications, cic. L and investinent. :
Trestinent of [ovextment | Cormparcial prosoce | Froe capidal movanant. | Scpwaic isvestment Covaudby gacul | Not mcluded.
soctorel commikments, goods aad-services— Actim Agenda aimns to
a3 a mode of sapply. pmovide MFN and
aational treatment
progrexxively, adopt
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Globalizing Free 'Irade

C. Fred Bergsten

THE ASCENT OF REGIONALISM

EcoNoMic succEess in today’s world requires countries to liberalize
to attract mobile international investment, which goes far to deter-
mine the distribution of global production, jobs, profits, and technol-
ogy. Success also requires countries to compete effectively in interna-
tional markets rather than simply at home. A process of competitive
liberalization, therefore, has driven the trend toward free trade among
a myriad of countries in all parts of the world with very different eco-
nomic systems, at very different stages of development, and with very
different prior philosophies.

Interstate arrangements are usually necessary to implement such
liberalization, however, because domestic political opposition fre-
quently blocks countries from abolishing their traditional barriers
unilaterally. Entrenched interests fight hard, and often with pro-
longed success, to maintain their protected positions. Trade reform
thus requires mobilizing enough pro-trade interests, especially ex-
porters and others who would gain directly from the opening of mar-
kets abroad, to overcome those who resist further market opening.
The political economy of trade liberalization in individual countries
rests heavily on parallel liberalization in partner countries.

The most assured technique for achieving such parallel action is to
insist on reciprocity, through the negotiation of trade agreements
with enough existing or potential markets to tip the internal balance

C. Frep BERGSTEN is Director of the Institute for International Eco-
nomics. Since 1991 he has chaired the Competitiveness Policy Council
created by Congress and, from 1993 to 1995, the Eminent Persons Group
that advised the Asia-Pacific Economic Cooperation forum.
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Globalizing Free Trade

the higher-income members that make up 85 percent of their trade
and by 2020 for the rest. The 34 democracies of the western hemi-
sphere will devise a Free Trade Area of the Americas (FTAA) by 2005,
building on the existing North American Free Trade Agreement
(NAFTA). A number of smaller arrangements, including the Asean
Free Trade Area (AFTA) and Mercosur (Argentina, Brazil, Paraguay,
Uruguay) in Latin America, augment these totals.

THREATS TO THE TRADING SYSTEM

REGIONAL AND global liberalization initiatives have been mutually
reinforcing since the European Common Market was created in the
late 1950s. The fears of some observers that regionalism would derail
globalism have been overcome to date. But determined leadership has
been required to avoid conflicts between the two, like those that have
appeared in earlier historical periods with devastating security as well
as economic impact. Avoidance of conflict has required the mainte-
nance of effective global trade rules that both define the regional
arrangements and govern relations between them, as well as an insti-
tution to enforce those rules.

Even so, there have been some close calls—especially when the
global system faltered. The major new regional arrangements, partic-
ularly NAFTA and APEC, were spawned in part by missed deadlines of
the Uruguay Round of GATT and were intended to serve as alternatives
to the global regime if needed. An ultimate failure of the round, as
nearly occurred, would have discredited the entire global system and
raised the specter of competing blocs. By joining East Asia and North
America, APEC has eliminated any possibility of the three-bloc world
that was so widely feared a few years ago, but a two-bloc world that
would convey substantial dangers could still be created instead if APEC
and Europe fail to work out satisfactory accommodation.

Moreover, the Eu frequently seems to focus so heavily on its re-
gional agenda that itforgets its global responsibilities. The United States
is often viewed as preoccupied with NAFTA or APEC—or as turning pro-
tectionist more generally, a fear heightened by the early successes of
Pat Buchanan in this year’s Republican primaries. A subtle threat to
the global trading system is posed by the recently suggested Transat-

FOREIGN AFFAIRS - May/June 1996 [107]












































