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Todd A. Summers
05/06/99 06:11:45 PM

Record Type: Record

To: Ronald E. Jones/OMB/EOP@EOP
cc: Jose Cerda lll/OPD/EOP@EOP. Leanne A. Shimabukuro/OPD/EOP@EOP, Richard

Socarides/WHO/EOP@EOP
Subject: Comments on DoJ Testimony on S622 - Hate Crimes

Here are the few comments we have on the above-referenced testimony. They are minor suggestions: 
we concur with the testimony, with or without these suggested changes.

Page 4 Section B: Training
Is there any need to mention bias and stereotyped assumptions by police as a 
factor in non-reporting and under-reporting of hate crimes? Also, shouldn't 
sensitivity training be included (the testimony later mentions concerns expressed 
by lesbian and gay victims about their treatment by police).

Page 12 II. Gaps in Current Law
In the first paragraph on page 12, the testimony references the number of direct 
prosecutions (32). Should the number of prosecutions in which Justice offers 
supports but doesn't take the lead in prosecution be referenced? This would 
support the argument that one of the principal benefits of the federal hate crimes 
laws is establishing jurisdiction so that investigatory and legal support can be 
offered by Justice.

page 13 Section A: The Federally Protected Activity Requirement
In the first complete paragraph on p. 13, the first sentence ("In some cases, this 
problem..." is awkward to me - double negative.

page 17 Subsection b: Gender
Under the block quotation, there is a citation of a Senate report that is missing an 
opening parenthesis

page 20 Subsection c: Disability
in the first paragraph that is continued from the previous page, it infers that 
Congressional support for antidiscrimination laws protecting the disabled started 
with the Fair Housing Act in 1988. I'm no expert here, but didn't the Rehab Act of 
1974 offer protection to the disabled?

page 24 Conclusion
The first and second sentences repeat phrases and are virtually identical - a cut 
and paste error.

page 25 Conclusion
In the first complete paragraph on that page, 1 suggest, "1 look at a young 
perpetrator and 1 know that at so many points along the way, we could have 
intervened and helped him take a better path."

Thanks for the opportunity to comment.
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Mr. Chairman. Members of the Committee, thank you for the opportunity to testift^ today 

on the important and troubling issue of hate crimes. The Administration very much appreciates 

your decision to hold this hearing. President Clinton and the Attorney General have remained 

deeply committed to prosecuting and preventing hate crimes since the 1997 White House 

Conference on Hate Crimes. We continue to dedicate significant time and resources to this 

issue. The battle against hate crimes has always been bipartisan, and this Committee has always 

been at the forefront of that battle. Members of this Committeo have long recognized that hate 

crimes have no place in a civilized society, whether based on the race, religion, ethnicity, sexual 

orientation, gender, or disabiUty of the victims. In 1990 and 1994, the Committee strongly 

supported the enactment of the Hate Crimes Statistics Act and the Hate Crimes Sentencing 

Enhancement Act. In 1996, the Committee responded in a time of great national need by quickly 

endorsing the Church Arson Prevention Act. I am hopefhl that you will respond once again to 

the call for a stronger federal stand against hate crimes, and that you will join law enforcement 

officials and community leaders from across the country in support of S. 622. the Hate Crimes 

Prevention Act of 1999. The bill enjoys bipartisan support in both the House and the Senate. If

enacted, this legislation will continue the tradition of forceful Congressional action to eradicate

hate crimes.

Unfortunately, recent events have only reemphasized the devastation that hate crimes can 

bring to a community. This past February, in Sylacauga, Alabama, the body of 39-year-old 

Billy Jack Gaither was fbund bludgeoned with an ax handale and chaired on a pile of binned
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lires-, killed, as one papesr described it, “for being himseir Last October, in Laramie,

Wyoming, Matthew Shepard, an openly gay young man, was found badly beaten and tied to a 

fence. He died five days later ftom 18 blows to the head. The state charged two men with the 

one defendant has pled guilty to the murder, and the second awaits trail on first^e 

muider charges. And last June, the nation was horrified by the dragging death of James Byrd,

Jr., an Aj&ican-American man. We, as a nation, sit in stunned silence at the hatred and brutality

of these crimes.

Preventing hate crimes and eliminating bigotry and bitterness are among our most

important challenges. There is never an excuse for violence against an innocent person. But

these kinds of attacks - committed because the victims look different, practice a different fidth, 

or have a different sexual orientation - threaten America’s moat cherished ideals. They represent 

an attack not just on the individual victim, but on the victim’s community. And their impact is 

broader because they send a message of hate. They are intended to create fear and dissension.

These incidents and other hate crimes like them are not just a law enforcement problem. 

They are a problem for the entire community: for our schools, for our religious institutions, for 

our civic organisafions and for each one of us as individuals. And when we come together to 

respond to these crimes, we help build communities that arc safo:, stronger and more tolerant. 

All of us working together - at the federal, state, local, and community levels - must redouble 

our efforts to rid our society of hate crimes.
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A Arjiimte RenoTtinfl

First, wc must gain a better understanding of the problem. The data we have now are

adequate. As a result ofthc Hate Crimes Statistics Act, enacted in 1990, the FBI began

collecting information ftora law enforcement agencies around the country. In 1991. the first year 

that the FBI reported its findings. 2,700 law enforcement agencies reported 4.560 hate crimes. In 

1997, the last year for which we have statistics, 11,211 law enforcement agencies participated in 

the data collection program and reported 8,049 hate crime incidents.

8,049 hate crime incidents T^jresent almost one hate crime incident per hour. But wc 

know that even this disturbing number BignificanJly underestimates the true level of hate crimes. 

Many victims do not report these crimes. Police departments do not always recognize hate 

crimes. Many don’t collect any hate crime data. And about 80 percent of those that do, even 

some in large metropolitan areas, report fow or no hate crimes in their jurisdictions, oven when 

most observers conclude a larger problem exists.

B. Training
There are many ways to improve our data collection. First and foremost, increased hate 

crime training for law enforcement officials is essential. Police officers must loiow how to 

identify die signs of a hate crime. What might appear to some as a crime like so many others, 

can turn out, upon investigation, to be motivated by bias.

Some of you may know that, about a year and a half ago, the Department of Justice 

launched a multi-fheeted Hate Crimes Initiative. Improving data collection and enhancing law

pi
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edSKcement training « «rong contponema of this initistive. To meet these goals. «e teeently 

commissioned a study by Nodhaastem University to survey some 2,500 law enforcement 

agencies in order to better understand and improve police reporting practices: and we brought 

mgether sole police academies, poUce ohiefo, state attorneys gaieral and others around foe

counhy to develop uniform curricufo for hate crime training. As a result of these efforts, the

Department now has avatlable ftroe law enfoieement training curricula on hate crimes - for

pmrolofficeB,mvesttgators.aDdamixedaudience. We also work with commumties in their 

own training and outreach efforts. Nea week. BUI Unn Lee, the Acting Assistant Attorney

r,—el for Civil Bi^ts. wiU attend a conference in Ogden. Utah, entitled “The Changing Faces 

of Hate.” This conference, sponsored by the Utah US. Attorney’s Office, the Simon Wiesenthal 

Center. Weber State University and the Utah Task Force for Racial and Ethnic Fairness will 

explore the ways conunimities can come together to eradicate these horrendous crimes and 

educate commumties about understanding and toloance.

C. Profiecutions: CutientLaft:
Identification and reporting arc. of couTse, not a complete answer. We must also ensure 

that potential hate crimes aie investigated thoroughly, prosecuted swiftly and punished soundly. 

Our long term goal must be to prevent hate crimes by addressing bias before it manifests itself in 

violent criminal activity. In the meantime, however, it is imperative that we have the Uw 

enforcement tools necessary to ensure that, when hate crimes do occur, the perpetrators are 

identified and swiftly biought to justice.

One thing we know for certain, is that we are most effiwtive when we work together. The
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of ,h. Departments Hate Crime Initiative is formation of local woridng groups in

U^red Smrea Anomeye’ disUicB around the country, -nteae task forcer are hard at work

together the FBI. ttte U.S, Attomey’a office, local lav, enlbrcment. community leadraa

amJeducatoramcoordinateourreaponaetohatecrimea. The groups are aaa«aing the h«e crime ,

problem in their local areas and developing specific strategies to respond to *e problem. While 

local Utw enforcement has the primary role in responding to and pursumg these crimes, federal 

law eufbrcemwit can provide additional resources and c«i assist with training. And by involving 

immunity orgwnrations in these working groups, w. are enhancing our abUity to prosecute 

fli.se crimes. Quite simply we are more eCfective when we er^oy fee trust and support of the

oommnnity. Commumty support makes it easier to uncover infermation. enlist witnesses to

testify, and solve cases-

■me principal federal hate crimes riarute, 18 U.S.C. S245. prohibits certain bate crimes 

committed on fee basis of race, color, reUgion, or national origin. It prohibit, fee use offeree, or 

fereat of fern to iujur.. intimidafe. or interfere with (or to attempt to mjom. intimidale. or 

inteiftte wife) "any person jjffianiiw Ot his race, color, religion or national origin, and because of 

Ms pMticipation in any of six "fedmaUy pmtected m=tivities" speditaffiy wumwated in fee 

.--nn. The Six enumerated "federally protected activities." written into fee taw 30 years ago 

when Congnws first oiacted the statute, are: (A) emolUng in or attending a public school or 

pubUc college; (B) participating in or cloying a service, program, fecility ot wMvity provided or 

■an.iniwwwi by any state or local govemmeat; (C) applying fcr or opjoying employmeiit: (D) 

serving in a state court as a grand or petit juror; (E) traveling in ot using a feciUty of interatate 

eommetce; and (F) enjoying the goods or services of cerisin places of public aceonunodaiion.

6
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We have made these cases a top priority. And the great majority of state and local law 

enforcement officials do their best to investigate and prosecute hate crimes that occur in their 

communities. In feet, most hate crimes arc investigated and prosecuted at the state level But 

we want to sure that federal jurisdiction to prosecute hate crimes covers everything that it 

should. Concurrent federal jurisdiction is needed to authorize the federal government to share its 

law enforcement resources, forensic expertise, and civil rights experience with state and local 

ofiBcials. And in rare circumstances — where state or local officials are unable or unwilling to 

bring appropriate criminal charges in state court, or where federal law or procedure is 

significantly better suited to the vindication of the federal interest — the United States must be 

able to bring federal civil rights charges.

D.^

The most important benefit of concurrent state and federal criminal jurisdiction is the 

ability of state and federal law enforcement officials to work together as partners in the 

investigation and prosecution of serious crimes. When fedoal jurisdiction docs exist in the 

limited hate ciimos contexts authorized by 18 U.S.C. §245, the federal government's resources, 

forensic expertise, and experience in the identification and proof of hate-based motivations often 

provide an invaluable investigative complement to the femiliarity of local investigators with the 

local community and its people. It is by working together cooperatively that state and federal 

law enforcement officials stand the best chance of bringing the petpeitators of hare crimes 

swiftly to justice.

It is usefiil in this regard to consida fee work of fee National Church Anon Task Force,
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which operates pursuant to jurisdiction granted by 18 U.S.C. §247 and other federal criminal 

statutes that have no limitations analogous to the '’federally protected activity" requiiement of 18 

U.S.C. §245, Created almost three years ago to address a rash of church fires across the country, 

the Task Force’s federal prosecutors and mvestigaiors fiom ATF and the FBI have collaborated 

with state and local officials in the investigation of each and every church arson that has occurred

since January 1,1995.

The results of these state-federal partnerships have been extraordinary, Thiity-four 

percent of the joint state-federal church arson investigations conducted during the life of the Task 

Force have resulted in arrests of one or more suq>ccts on state or federal charges. The Task 

Force's 34% arrest rate is more than double the normal 16% rate of arrest in all arson cases 

nationwide, most of which are investigated by local officials without federal assistance. More 

than 80% of the suspects arrested in joint staie-fedecal church arson investigations during the Ufe 

of the Task Force have been prosecuted in state court under state law. Because the Department 

of Justice has not maintained statistics regarding the outcomes of the joint state-federal hate 

crimes investigations in which it has participated, we are unable to provide similarly stark 

statistical information regarding arrest rates in hate crimes cases. Nevertheless, we are confident 

that additional state-federal partnerships would result in an increase in the number of hate crimes 

solved by arrests and successful prosecutions analogous to that achieved tiuough Johit 

state-federal investigations in the church arson context. We certainly know, from example, that 

these joint efforts have been extremely successfully.

(CHOOSE OPTION WHEN WITNESS LIST FINALIZED]

8
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OPTION A - NO SC SLED WITNESS
[W. h«v€ a partleuBrty elteUve aimpte of these partneiehips in Soatb CaroBoa, 

where a t«un of ageate from federal, rtate, aod local law enforcement agenciea worked 

hand-in-hand to bring to jaatiee a gnmp of Kn Ktax HanMien responsible for wave of

crimes acMssthenorth-eaatcmpartofthntstato. Representative, from the Jnstice

Department and several state district attorneys olllces met to chart the conrse the 

Investigatian would take. Those meetiiigs were not without issues of turf, but eventually the 

agents worked together to compare the relativ. strength of the statutes involved, the 

avmlable rmourc.^ and the potential term, of Imprlsonnwnt for stmo vs. federal 

prosecntions. In the end, they decided it made sense to use both sources of jurisdiction. So

they formea a joiut federal-state task force.

Botli the federal and state fiovemments devoted agents, prosecutors, and supporting 

resources to the joint investigative teain, which used the nationwide subpoena power of a 

federal grand juiy sitting in Charleston, South Carolina. Federal agents from the FBI and 

ATF rode together as partners with agents of the South Carolina State Law Enforcement 

Division (SLED) and the fire departments from the counties affected. Their investigation 

led to five Klanemen being diarged with two church aisons, the assault with Intent to kiU a 

black mentally retarded man, arsons of several migrant camps, and various firearms 

offenses. To date, these are the only convletlons of members of an organized white 

supremacUt group arising out of the rash of church fires. Those five Ku Wax Klansmen 

stand convicted on both state and federal offenses and have been sentenced to serve real 

rime prison terms of between 15 and 21 Vi years.]
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[OPTION B: SC WITNESS USE BALLINGER INSTEAD: III ApriU the C(H:haiR 

of the Task Force joined U.S. Attorneys in Indiana and Georgia to announce the 

indictment of a defendant for ten fiws in those two states, the largest number of fires 

charged to any one defendant during the life of the Task Force. One of the Georgia fires 

resulted in the death of a volunteer firefighter and injuries to three others. It was a local 

officer in Indiana involved with that district’s church anon task force that recognized the 

name of the defendant when he heard a report on an ambulance pickup for severe bums. 

He questioned the suspect at the hospital and called federal officials. The hard work of 

investigators from the FBI, the ATF, and the local arson and law enforcement offices led to 

charges in other fires In Indiana, and ultimately to charges in Georgia. The investigation 

continues in many other districts, supported by federal investigators and prosecutors.l

U. Gana in Current Law

The current federal hate crimes law has two serious deficits. First, even iti the most 

blatant cases of racial, ethnic, or religious violence, no foderal jurisdiction exists unless the 

federally protected activity requirement is satisfied. This unnecessary, extra intent requirement 

has led to acquittals in seveial of the oases in which the Department of Justice has detennined a 

need to assert federal jurisdiction and has limited die ability of federal law eoferoement officials 

to work with state and local officials in the investigation and prosecution of many incidents of 

brutal, hate-motivated violence. Second, § 245 provides no coverage whatsoever for violent hate
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crimes committed because of bias based on the victim's sexual orieniation, gender, or disability. 

Together, these Umitations have prevented the federal government from working with state and 

local law enforcement agencies in the investigation and prosecution of many of the most heinous 

hate crimes.*

S. 622, the Hate Crimes Prevention Act of 1999, would amend 18 U.S.C. §245 to address 

each of these jurisdictional limitations. In cases involving racial, religious, or ethnic violence, 

the bill would prohibit the intentional infliction of bodily injury without regard to tbe victim's 

participation in one of the six specifically enumerated "federally protected activities." In cases 

involving violent hate crimes based on the victim's sexual orientation, gender, or disability, the 

bill would prohibit the intentional infliction of bodily injury whenever the incident involved or 

affected interstate commerce. These amendments to 18 U.S.C. §245 would permit the federal 

government to work in partnership with state and local ofidcials in tbe investigation and 

prosecution of cases feat implicate the significant federal interest in eradicating hate-based 

violence.

The Hate Crimes Prevention Act is a good fix. Earlier this month. President Clinton 

joined with a bipartisan group of legislators to urge its swift passage. I am pleased to join him in 

offering my strong support of this bill. ’

' Roughly two-thirds of the hate crimes prosecuted under federal law are pursued as 
criminal violations of the Pair Housing Act, which protects the rights of all persons to live 
wherever they choose free from violence because of their race, religion, national origin, femily 
sums, gender, or handicap. While this stamte broadly protects interferwicc with the housing 
process, it is Umited to residential property and thus has significant limitations.
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It must be emphasized that, even with enactment of the bill, state and local law 

enforcement agencies would continue to play the principal role in the investigation and 

prosecution of all types of hate crimes. From 1993 through 1998. the Department of Justice 

brou^t a total of only 3^ federal hate crimes prosecutions under 18 U.S.C. §245 - an average of 

fewer than six per year. We expect that the enactment of $. 622 would result in only a modest 

increase in this number. Our pailnership with state and local law enforcement would continue,

^ with state and local prosecutors continuing to take the lead in the great majority of cases.

A. The Federally Protected Activity RequiTement

In several casca in recent years, the Department of Justice has sought to satisfy the 

federally protected activity requirement by alleging that hate crimes occurred on public streets or 

sidewalks - le., while the victims were using "facilities" provided or administered by a State or 

local government.^ The Department has used this theory successfully to prosecute the stabbing 

death of Yankel Rosenbaum in Brooklyn (Crown Heights), New York and the raciaUy-motivflted 

shooting of three Afiican-American men on the streets of Lubbock, Texas.’ Although the 

"streets and sidewalks" theory has enabled the Department to reach some bias crimes that occur 

in public places, these prosecutions remain subject to challenge. In the Lubbock case, for

18 U.S.C. §245(b)(2)(B)

' The Depaitment of Justice brought federal civil rights charges against t^ o defendants in 
the Crown Heights case after the state ftiled to charge one of the defendants in state court and the 
state’s case against the second defendant ended in acquittal. The Department brought federal 
charges against three defendants in the Lubbock case when federal and local prosecutors, who 
had collaborated throughout the investigation, agreed that the procedures and sentences available 
m ffedend court wore significantly better suited to the interests of law enfbrceraciit, of the victims 
of the Clime, and of the entire afiected community than were those available in erptf court.
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example, the defendants appealed their convictions, arguing that public streets and sidewalks are 

not "facilities" that are "provided or administered" by a state subdivision within the meaning of 

18 U.S.C. §245(b)(2)(B). The United States Court of Appeals for the Fifth Circuit upheld the 

Lubbock convictions in a short, unpublished opinion. But an appeal on similar grounds in the 

Crown Heights case is now pending before the Second Circuit.

.'■A In some cases, this problem has precluded entirely the vindication of the federal interest 
in fightiTig hate-based violence!^^ me briefly tell you about three cases where the Department 

of Justice brought federal hate crimes prosecutions under 18 U.S.C- §245 after state and local 

prosecutors declined to bring prosecutions under state law. In each case, the Department lost at 

trial due to the statute's "federally protected activity" requirement:

o In 1994, a fedetal jury in Fort Worth, Texas acquitted three white supremacists of 

federal criminal civil rights charges arising from unprovoked assaults upon 

African-Americans, including one incident in which the defendants knocked a 

man unconscious as he stood near a bus stop. Some of the jurois revealed after 

the trial that alfliough the assaults were clearly motivated by ladal animus, there 

was no apparent intent to deprive the victims of the right to participate in any 

"federally protected activity." The government's proof that the defendants went 

out looking for African-Americans to assault was insuffleient to satisfy the 

requirements of 18 U.S.C. §24S.

In 19S2, two white men chased a man of Asian descent from a night club in 

Detroit and beat him to death. The Department of Justice prosecuted the two
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perpetrators under 18 U^S.C. §245» but bodi were acquitted despite substantial 

evidence to establish their animus based on the victim's national origin. Although 

the Department has no direct evidence of the basis for the jurors' decision, it 

appears that the government's need to prove the defendants’ intent to interfere with 

the victim's exocise of a federally protected right - the use of a place of public 

accommodation - was the weak link in die prosecution.

In 1980, a notorious serial murderer and white supremacist shot and wounded an 

African-American civil rights leader as the civil rij^ts leader walked from a car 

toward his room in a motel in Ft Wayne, Indiana. The Dqiartment of Justice 

prosecuted the shooter under 18 U.S.C. §245, alleging that he commined die 

shooting because of the victim’s race and because of the victim's participation In a 

federally protected activity, ic. the use of a place of public accommodation. The 

jury found the defendant not guilty. Several jurors later advised the press that 

although they were persuaded that the defendant committed die shooting because 

of the victim's race, they did not believe that he also did so because of the victim's 

use of the motel.

Bach of these cases involved a heinous act of violence clearly motivated by the race, 

color, religion, or national origin of the victim. In these cases, state prosecutors sou^t federal 

assistance due to inadequate state laws or they did not bring state criminal charges at all. Yet in 

each case, the extra intent requirement of 18 U.S.C. §245 - that a hate crime be committed 

because of the victim’s participation in one of the federally protected activities specifically
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enumerated in Che statute ~ prevented the Department of Justice from vindicating the federal 

interest in the punishment and deterrence of hate-based violence.

Although a number of federal prosecutions under § 24S have been successfully punued, 

even those successes highlight the arbitrariness of the coverage of the federal stamtes. For 

example, in 1996, live skinheads were successAilly prosecuted under § 24S for brutally 

assaulting an interracial couple in a city park in Des Moines, Iowa. Had the victims been 

standing outside the park instead of sitting on a bench inside the park entrance, it is likely that the 

assault could not have been prosecuted federally.

It is rare that the federal government must go beyond its usual role as the investigative 

partner of state and local law enforcement officials and bring federal criminal civil rights 

charges. But when state and local prosecutors flul to bring appropriate state charges, or where 

state law or procedure is inadequate to vindicate the federal interest in prosecuting hate crimes, it 

is imperative that the federal government be able to step in and bring effective federal 

prosecutions. Unfortunately, the double intent requiiement of 18 U.S.C. §245 has precluded the 

Department of Justice from performing its proper backstop role widi regard to several heinous 

hate crimes.

B. Violent Hate_Crimes Based on Sexual_Qriflntfltion. Gender, or Disability 

Under current law, section 245 provides no federal jurisdiction for violent HtturVg that 

occur because of sexual orientation, gender, or disability.
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a. nrientation
From statistics gathered by the federal government and private organizations, we know 

that a significant number of hate crimes based on the sexual orientation of the victim arc 

committed every year in this country. Data collected by the FBI pursuant to the Hale Crimes 

Statistics Act indicates that 1,102 bias incidents based on the sexual orientation of the victim 

were reported to local law enforcement agencies in 1997; that 1,256 such incidents were reported 

in 1996; 1,019 such incidents were reported in 1995; and that 677 and 806 such incidents were 

reported in 1994 and 1993, respectively. The National Coahtion of Anti-Violence Programs 

(NCAVP), a private organization that tracks bias incidents based on sexual orientation, reported 

2,445 such incidents in 1997; 2,529 in 1996; 2.395 in 1995; 2,064 in 1994; and 1,813 in 1993.

Even the higher statistics reported by NCAVP may significantly understate the number of 

bate crimes based on sexual orientation that actually am committed in this country. Many 

victims of anti-lesbian and anti-gay incidents do not report the crimes to local law enforcement 

officials because they fear that they would receive an insensitive or hostile response or that they 

would be physically abused or otherwise mistreated. According to the NCAVP survey, 45 

percent of those who reported hate crimes to the police in 1997 labeled tiieir treatm«it by police 

as ‘indUfbrent to hostile."

De^ite the prevalence of violent hate crimes committed on the basis of sexual 

orientation, such crimes ate not covered by 18 U.S.C. §245 unless there is an independent basis 

for federal jurisdiction, such as race-based bias. Accordingly, the fiKteral govemmeirt is witlmut 

authority to work in partnership with local law enforcement officials, or to bring federal
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prosecutions, when gay men or lesbians are the victims of murders or other violent assaults 

because of bias based on their sexual orientation.

b. Gender

Although acts of violence committed against women traditionally have been viewed as 

"personal attacks" rather than as hate crimes, many people have come to understand that a 

significant number of women "are exposed to tenor, brutality, serious injury, and even death 

because of their gender."^ Indeed, Congress, through the enactment of the Violence Against 

Women Act (VAWA) in 1994, has recognized that some violent assaults committed against 

women are bias crimes radier than mere "random" attacks. The Senate R^ort on VAWA stated:

The Violence Against Women Act aims to consider gender-motivated bias 
crimes as seriously as other bias crimes. Whether the attack is motivated by 
racial bias, ethnic bias, or gender bias, the lesultf are often file same. The 
victims are reduced to symbols of hatred; they are chosen not because of 
who they are as individuals but because of theiT class status. The violence 
not only wounds physically, it degrades and tenoiizes, instilling fear and 
inhibiting the lives of all those similarly situated, *TIacing this violence in 
the context of the civil rights laws recognizes it for what it is - a bate 
crime."

i Se^tc Report No. 103-138 91993) (quoting testimony of Prof. Burt Neubome).

/ V AW A provides private parties a broad civil remedy for violence against women

motivated by gender-based bias.^ However, VAWA's two criminal provisions regarding violence

/ \

\

'* Statement of Helen R. Neubome. Executive Director, NOW Legal Defense and 
Education Fund, Women and Violence: Hearing Befora 
Congress, 2*^ Seas. 62 (1990).

* Sec 42 U.S.C§ 13981.
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against women provide extremely limited coverage. Specifically, VAWA's prohibition on 

interstate domestic violence, 18 U.S.C. § 2261, is limited to violence against a defendant's 

"spouse or intimate partner" and requires that the defendant travel across a state line. VAWA's 

other criminal provision, 18 U.S.C. §2262, prohibits the violation of a "protection order" if the 

defendant travels across state lines with the intent to engage in conduct that violates that order,

The structure of VAWA's criminal provisions gives rise to at least two important 

concerns. First, because of VAWa's victim-based limitation - the requirement that the victim 

be a "spouse or intimate partner'^ — VAWA does not give the Department of Justice adequate 

authority to address a significant number of violent gender-motivated crimes. Serial rapists, for 

example, fall outside die reach of VAWA's criminal provisions even if their crimes are clearly 

motivated by gender-based hate and even if they operate interstate. Second, because VAWA's 

criminal provisions contain no requirement that the violence be motivated by gender-based bias, 

a conviction under VAWA may not fully vindicate the interest in punishing gsodei^based crimes.

The federal government should have jurisdiction to work together with state and local law 

enforcement officials in the investigation of violent gender-based hate crimes. And, in rare 

circumstances, the federal government should have Jurisdiction to bring federal prosecutions 

aimed at vindicating die Strong federal interest in combating the most heinous gender-based 

crimes of violence.*

* Althou^ aU 50 states have statutes prohibiting rape and otho* crimes typically 
committed against women, only 19 states and the District of Columbia have hate crimes statutes 
taht include gender among the categories of prohibited bias motives.

IS
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I want to empliasize that Including gender in § 245 would not result in the federalization 

of all sexual assaults or acts of domestic violence. The language of the bill itself, together with 

the manner in which the Department of Justice would Interpret that language, would strictly limit 

federal investigations and prosecutions of violent getider'^based hate crimes. We would prosecute 

only those cases that implicate the greatest federal interest. Just as with other categories of hate 

crimes, state and local authorities would continue lo prosecute virtually all gender-motivated hate 

crimes. One principal reason for this is that state and local prosecutors must prove only that the 

perpetrator committed the act alleged in the indictment. Federal prosecutors, in contrast, would 

have to prove not only that the perpetrator committed the act, but also that the perpetrator did so 

because of gender-based bias.

We would expect courts deciding gender-bias cases under an amended § 245 to consider 

the same types of evidence that they consider in analogous contexts in which motive must be 

proved. This evidence would include but not be limited to; (i) statements the defendant made 

before, during, or after the offense that tend to indicate the defendant’s motive; (ii) the absence of 

any evidence of an alternative motive; (iii) the defendant’s use of qiithets during the offense; (iv) 

other aspects of the of&nsc itself, such as mutilation of the victim’s genitals other acts of 

extreme violence, that may indicate hatred based on gender; and (v) other related or similar bias- 

motivated conduct of the defendant As indicated elsewhere, we expect that most gender based 

crimes would continue to be prosecuted by state and local prosecutors.

c. Disability

Congress has shown a sustained commitment over the past decade to the protection of
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persons with disabiHUas ftom discrimination based on their disabilities. Beginning with the 1988 

amendments to the Fair Housing Act.’ and culminating with the enactment of the Americans 

with Disabilities Act of 1990, Congress has extended civil rights protections to persons with 

disabilities in many traditional civil ri^ts contexts.

h

*

Concerned about the problem of disability-based hate crimes, Congress also amended the 

Hate Crimes Statistics Act in 1994 to require the FBI to collect information about such 

hate-based incidents from state and local law enfbiconent agencies. While only 12 incidents 

based on the victim’s disability were reported in 1997, we expect the number of reported 

incidents to increase substantially as local jurisdictions become more familiar with this category, 

and as more states join the 21 states that have added disability to the class protected by their hate 

crimes statutes.

The infbimation we have available does indicate that a significant number of hate crimes 

committed because of the victim’s disability are not resolved satisfactorily at the state and local 

level In Denver in 1991, a paraplegic died from asphyxiation when a group of youdis stuffed 

him upside down in a trash can. Calling the incident a “cruel prank," local police declined to 

investigate the matter as a bias-related crime. In California in 1995, a 16 year-old youth threw a 

disabled man to the ground and kicked him repeatedly. In Brooklyn, New York in 1993, a gang 

of youths beat a mentally disabled 12 year-old boy. As far as we are aware, neither case was

’ Congress amended the Fair Housing Act in 1988 to grant the Attorney General authority 
to prosecute those who use force or threats of force to interfere with the right of a person with a 
disability to obtain bousing.
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prosecuted locally as a hate crime.

Tlie Depirtment of Justice believes tiiet the fWerel ialeiwt in wotkmg together with ttete 

and local officials in the investigation and jiiosxution of hate crimes based on disability is

stiong to warrant amendment of 18 U.S.C. §245 to include such crimes when titey 

result in bodily injury and when federal pioaccution is conaiatem witii the Connnetce Clause.

r Federalization and JiuMctiflP

The Department of Justice has careMy reviewed S. 622 and concluded that its enactment 

would neither result in a significant increase in federal hate crimes prosecutions nor impose an 

undue burden on federal law enforcement resources. The language of the bill itself; as well as 

me manner in which the Department would interpret that language, would ensure that the federal 

government would strictly limit its investigations and prosecutions of hate crimes - including 

those based on gender - to the small set of cases that implicate the greatest federal interest.

The express language of the bill contains several important limiting principles. First, the 

bill requiies proof that an offense was motivated by hatred based on race, color, national origin, 

reUgion, sexual orientation, gender, or disabiUty; as it has in the past, this requirement would 

continue to limit the pool of potential federal cases to those in which the evidence of hate-based 

motivation is sufficient to distinguish them fiwm ordinary state law cases. Second, the bill 

excludes misdemeanors and limits federal hate crimes based on sexual orientation, gender, or 

disability to those involving bodily injury (and a limited set of attempts to cause bodily injury); 

these limitations would narrow the set of newly federallaed cases to truly serious offenses.
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Third, the bill's Commerce Clause element requires proof of a nexu? to interstate commerce in 

cases involving conduct based on bias covered by any of the newly protected categones; this 

requirement would limit federal jurisdiction in these categories to cases that impUcate interstate 

interests. FinaUy. 18 U.S-C. §245 already requires a written certificatioii by the Attorney 

General, die Deputy Attorney General, the Associate Attorney General, or a specially designated 

Assistant Attoniey General that "in his [or her] Judgment a prosecution by the United States is m 

the public interest and necessary to secure substantial justice" before any prosecution under the 

statute may be commenced.® This statutory certification requirement, which would extend to all 

prosecutions authorized by S. 622, would ensure that the Department's new areas of hate crimes 

jurisdiction would be asserted in a properly limited fashion.

The Department's efforts under the proposed amendments to 18 U.S.C. §245 also would 

be guided by Department-wide policies that would impose additional limitations on the cases 

prosecuted by the federal government. First, under the "backstop policy" that appUes to all of the 

Department's criminal civil rights investigations, the Department works with state and local 

officials and would generally defer prosecution in the first instance to state and local law 

enforcement. Only in hi^y sensitive cases in which the federal interest in prompt federal 

investigation and prosecution outweighs the usual justifications of the baokatop policy would the 

federal government take a more active role. Under this policy, we are available to aid local and 

state investigations as they pursue prosecutions; for example, in the Jasper case, tiie U.S- 

Attorney’s Office and the FBI were active participants in the investigation and an AUS A was

*S^18U.S,C. §245(a)(l).
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cn^ss^esignated to aid with the trial in state court- Under this policy, we are also in a position

to ensure thaUn the evemastate can notor will not vindicate the f<^eralintcre^^

prosecutions independently. Second, under the Department's formal poUcy on dual and 

successive prosecutions, the Depaitoent would not bring a federal prosecution following a state 

prosecution arising from the same incident unless the matter involved a "substantial federal 

interest" that the state prosecution had left "demonstrably unvindicated."

Finally, the Hate Crimes Prevention Act is fully consistent with constitutional 

requirements regarding the scope of Congressional powers. Proposed subsection (cXl), the 

provision which essentially eUminates the “federally proteeted activity’* requirement, is 

authorized by the Thirteenth Amendment, which permits Congress to regulate violent hate 

crimes motivated by race, color, reUgion or national origin. Proposed subsection (c)(2), which 

would prohibit the intenUonal infliction of bodily in jury (or an attempt to inflict bodily injury 

through the use of fire, a firearm, or an explosive decide) on the basis of religion, gender, sexual 

orientation, or disability, requires proof of a Commerce Clause nexus as an element of the 

offense. Specifically, the government would have to prove “that (i) in connection with the 

offense, the defendant or the victim travels in interstate or foreign commerce, uses a fecility or 

instrumentality of interstate or foreign commerce, or engages in activity affectiDg interstate or 

foreign commerce; or (ii) the offense is in or affects interstate or foreign coinmeice.” The 

government would bear the burden at trial of proving the interstate commerce nexus beyond a 

reasonable doubt. We believe that the interstate commerce element contained in S. 622 for hate 

crimes based on sexual orientation, gender, or disabiUty would felly satisfy Congress’ obUgation 

to comply with the Commerce Clause. The interstate commerce nexus required by the bill is

23
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to th»t squired in many other federal criminal atatutes, including the Church Ar»n 

Prevention Act. the Hobbs Act, and the Racketeer Infiuenced and Comipt Organisations Act 

(RICO). Accordingly, the intenrtate cotnmeme element would ensure taht hate crimes 

prosecutions brought under the new stmute would not be in constitutional Utigetion

concerning the scope of Congress’ power.

Conclusion

We must look at the root causes of hate crime. Intolerance often begins not with anient 

act. bnt with a surall indignity or bigoted remark. To move fbrwmd as one community, we, 

work agrunst the stereotypes and prejudiet* that spawn tiiesc actions. We nurst fester

oa respect in our homes end our neighbofeoods; in our schools and on our

college campUMS.

wo also mali« that legisMon, while an important part of the soludr^ will_noUOlvtith.s 

probhun alone. We must look at the root o»«s of hme crime.[lntolera..oe often hegina not with 

a violmit act, but with a small indignily or bigoted temerSTo move forward as one community, 

we must work against the stereotypes and prejudices that spawn these actions.

Hate is leanied. It can be unlearned. We must engage our schools in the crucial task of 

teaching our children moral values and social responsibiUty. Educators can play a vital role m 

preventing the development of the prejudice and stereotyping that leada to hate onme. I am 

pleased that the Department will be assisting a new partnership announced last month by the
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to effons 10 develop a propam for middle school aadems ofl tolerance end
President in i 

diversity.

Where does hated start? Halted starts oftentimes in someone who feeU alone, confotani

and tmtoved. Hatred starts with someone e&o believes he has no control over his life rmd vdio 

larore. ont at others. I look at a yotmg penmtrator and I kifow that at so many points along the 

way. we oonld have intervened and helped him take a dlfEsrent path. We have to mveat m onr 

We have to help them grow in strength, in positive valoes, and in respect and love for

others.

We also believe, however, that law enfcrcement has a significant role to play. The 

cnaotment of S. 622 would significantly increase the ability of state and federal law enforcement 

agencies to work together to solve and prevent a wide range of violent hate crimes committed 

because of bias baaed on the race, color, national origin, religion, sexual orientation, gender, or 

diaabiUly of the victim. This bill is a thoughtfiil, measured response to a critical problem feeing

OUT Nation.

I look forward to answering any questions that you might have.
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