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LRM ID; REJ537 
1997

SUBJECT; JUSTICE Testimony on HR3081 Hate Crimes Prevention Act of

RESPONSE TO
legislative referral

MEMORANDUM

If your responso^to this request for views is short (e.g., concur/no comment), we prefer that you respond by 
e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the 
branch-wide line shown below (NOT the analyst's line) to leave a massage with a legislative assistant.

You may also respond by:
(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not 

answer); or
(2) sending us a memo or latter

Please include the LRM number shown above, and the subject shown below.

TO:

FROM:

Ronald E. Jones Phone: 395-3386 Fax: 395-3109
Office of Management and Budget
Branch-Wide Une (to reach legislative assistant): 395-3454

, (Date) 

(Name) 

(Agency) 

(Telephone)

The following is the response of our agency to your request for views on the above-captioned subject:

Concur 

. No Objection 

No Comment

See proposed edits on pages 

Other:
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DRAFi'
7/16«8 6:00p.m.

Written Ttstimony of Acting Asdftant Attonicy G^nmrtl Bill Lmm Lm 
U«SL Home of Repitfoitativea 
Committee on the Jndidaiy 

Jiilsr22,199S

Mr OieiniBfl.MMii»emofiteOmmdtteeitliankycMfcrtheQpportuiiitytot^^
wgaidiBg tiK 3081. the Hate Crimes

tic and fhe Attocney Gmwcal ooetinue ctnoflily to

Tliy ■aaitirf hatfterimea ahimvehM becoMpafriBWi. and tMg Coumilneealwaya has
been at the forefront of that battto, Membemoftlda Committee have foogrecogdzed that ^
crimw have no place m a cW&cd Mctely, legaidlem of foe noe, leligtcm, ethmctty, MMjal
orinitnrimi. gender, or dimbOity of the victumi. In 1990 and 1994, raqiaedvely, tl» Comimttae
atran^supportodthcenactmemoftheHatoCriiiittStatittiaActand tlwItoCiTO
Scotencmg Enhancement Act fal996,ti»CoflmitteereBpoaded!natlineofgryiiaihM^need 
byrndd!dyeiidorriagti»Chun*AiBonPiwemfoa lamhopefidthatyoa^it^once
again to fois call for a ationgpr federal stand agahiat hate oimoa and that you wffljom law
caforooneot offieuda end commuiiity l«d«B from aeroes th« oountiy in auppoct of the tuU now
befoieyou. ilwHafeCrimesPrevontkmAaof 1998«a9<9*WpattiBanwi^inbofothe

the S"^***^^**'*»”**»<tjeHlleoiitmue the proud tiadidoft of fotccfelCongrcattonalaaton
to eradicate hate crimes.

I have made foe Nation’s battle against hate crimes oD« of my top priorities as Acting
Assutam Attorney General for Civil Righto. Just a few weeks ago, Iwasin Texas meeting with
federal and local law enfiarcement Offidala regarding the recent murder of Mr. James ^rnd, an 
African-American man allegedly dragged to Wa death in Jasper County by three mmwth
apparent ties to white supremacist groups. I know from first-hand exporie^ overseeing 
federal prosecution of hats crimes how such hote-fillad aots of violence divide our eomnunities. 
intmtidate our most vulnerable citizens, and daituiB^ OUT collective spirit AUofusworidng 
together — at llie federal, state, local, and oonmxumty levels - must ledouWe our ejforts to rid our
socieiy of hate crimes.

Thnwgbout foe past year, the Attorney General has demonfitrat^ her steady 
commitment to the batde aghast hate Crimea thiougb fee plammig and ing>lemeiitation of htf
Narionel Anti-Hate Crime Initiative. The centerpiece of the Attorney General’s mWaiive has been 
the fonnation in each of the 93 federal judidsl districts of a working group consisting oHocal
community leaders and federal, states and local law onflMcementof&aals. The local woritine
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groups otuiged, aiooiig odNT tado^ vvitfa isqinn^ cnonfiootuiQ, ixiniiiiaatQr invohraxi^
trainnig, education, data coUeclioi^ and prevcation.

Our long tenn goal mast be to prevent hate cdnies by addressog biiiB bcfbre it minlfests
Hsdfin violent criniinal activity. In tin meaidmiet however, h is mperativelliat we have the law
eofbreement toob naoessaiy to ensure that, when bate crimes do ocoir, the pvpetraUna aie
identified and awifityhfoogbt to justice. IhatbwltytheAdiidiiiitiBtionuiBesthepro^ 

enactment of HJL 3081.

OVERVIKW

Tlie principal fisdetal hate crimes statute, 18 U.S.C §245, prohibits certain h^ crimes 
committed on the bads ofiace, color, rdi^D,cff national oii^ Oeapte its undeniable 
uaefiiliiMs in a limited set ofcases, the euixeat statute iadaficieiit in two essential respects. First, 
the current statute requires the govonmoot to prove that the dafiodant committed an ofGsasc not 
only because of the victim's nccs, color, rdigioD, or national origiu, but also faeuttise of the 
victim's participation in <me of wxnanowfy defined ''fiMknlty protected activitiea" apecifieally 
enumerated in tile statute. Sectmd, the current statute providea no coverage whatsoever fiir 
violMt bate crimes committed because ofUss based virtim’* soaoial onentatiot^ gender, or 
disability. Together, these imitations have prevented the'&deralgoveiiunait from working with 
state and local law entbicement agBDoies in the inveatigaiion and piosemition of mmiy of tiw most
hdmiaahatecriiims. In some oscs, titey have precluded eotifdy the vindication of tlm federal 
interest in fighting haie4s^violei^

Bate crimes statistics reportod to the EBl^ state and local law «ifi>rcemeot agencies 
make clear that we have a tignificairt hale crimes pnihlem in tins oouDtiy. Many the hate 
crimes that have been brou^ to the attecticn of the ibdaal government have involved Inas 

against gays and leaUana, women, and people vrithdisabifities. Many others have hrvolvad acts of 
racial or violence conumtted sgahut victinis vAo were not partidpating in any of the six
Specifically wmmeratwt *%dcrally protected activities” at the time of the crimes.

The Hate Crimes Prevention Act cd* 1998 would amend 18 U.S.C. §245 to address eadi of 
tlmstatute’sjurisdletiODallimitatiooB noted above. In cases involving racial, leligLoua, or ethnic
violence^ tlw bill would prohibit the mtaotioaal mfiietion of bodily ii^uiy witiiout regard to the
victim's participation in one of tire tix specifically enumerated **federal]y protected activities.” In 
cases involving videm bate crimes based on the victim* s sexual orientation, gerulCT, or disabUity, 
the bm would Inhibit the inteotioiial infliction of bodily ii^ whenever the incidetit irivoNed or 
afEbotedinteistateaMiimerce. Theae amendments to 18 U.S.C. §24S would permit the federal 
govonment to work in paittterSfaf with state and local offidala in the investigatioii and 
prosecution of eases that rrnidicate the riffuficaiit fibderal interest in cradicatiiig hatobased 

violmice.

It must be etttyhaazed that state and local law enfiveement agencies would oontime to
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uluy ilMj piliidpiil mil In llui iii»< Mtniilinii iml [ininmitirm nfnil tjrm nffimr rrimni 
enactment of HJL 3081. Froml002l]ifoiifl^l997,t]ieDe|MftmmitcifJusdcebcoog|iUlottlof 
ODly 33 ftdetal hate mimn pioBaculiaiitt under 18 U.S.C §24S - an amge of fewer taiix per
year. Wc predirt that t»« enactment of flie Hate Crimiialhnvmitiim Art of 19!»WMddre^
onty a modert i«Mase to the aufflber of lurte crinme inoBoadioM brougfe each year by **»
govenmieiit. Our partnerdip wife slafe and local UwonforoeoiDnt would oontino^T^ state and
iqml tin feed nttlie great majority of caaei» Concutr^ federal
juiistfiction is neoeaaaiy only to ponnit joint itatofedcal inveetlgalioiia and to authonne federal
■nowetitioninntieaRaimaianoM. Although the {ncreaBa in Aa number of federal proaeotHoM 
we would bripgpursuant to an 18 U.S.C. §245 wouldlikdy be modeat, thetneraesein
our abiliiy to woik effeedvdy as partners wife stale and iocal law eaforcemoDt would be great.

CDBBKNT FEDERAL LAW AND IHE NEED FOR EXPANDED 

JUBISDientON
L The federally Protected Activity* Reqidremeiitef 18 UACg24S

18 U.S.C. §24S(bX2) »the principal federal hue Crimea statute. It prohibits the use of 
force, or ilii^ of force, to ^lIriln^riat^ or ioteifere with (or to attempt to ii^ mtnmdat^
or tewfere wife) *^pcrambacauao of Us race, color, raligioii or nrtioualoriglBraadboeaua® 
of hU partidpation fe any of afe *%deraOy protected aedvities** spectficaOy enutneraied m the 
statute. The she enumerated‘fedeiiny protected acdvttms,** written Into fee law 30 ym 
ixAmi Congress first enacted fee statute, are: (A) annaUhig in or attending a public school or 
pu^Hc coQeg^ (B) pvtidipatii^ in or eqjoifinB » »rwio^ program, ftdiity or aedvity provided or
adnfedsiered ^ aiy state or local goveraneot; (Q applymg for or eqeying rnnployniam; (D) 
serving in a state court as a grand or petit juror, traveling in Of uaing a fiwDhy of interstate
conuneroe; and ei^oying fee goods or services of certain places of public accommodation.

Federal juiisdictiott ensts under 18 U.S.C §245 only if a crime motivated by r^ 
or rdlglous batted has been committed wife fee iotcotto intatfere with the victim’s 

participaiion in one or more ofthe six federally protected activities. Even in the most blatant 
cases of racial, ethnic, or idigiaus violeocei, no federal juiiscfiction exiais unless the fedetaOy 
protected activity tetiuiraimnt is satisfied. This uimecessaiy, extra inteat recpiirement has limited 
the abiEty of federal law eafiMoement officials to woilc wife state and local officials in the
investigation and prosecution of maiy Inddent* Gf brutal, bate-motivatod-violence and has led to 
acquittals in aevenl of the cases in which fee Dqtartment of Justice has determiiied a need to
assert fbdetal jurisdiotion.

The most hqportant benefit of concurrent state and fbderal oiinmai jurisdiction is the 
abOrty of state and federal law eaforoemoit affitaalii to wofh togefeer as partners in tlu
investigatiem and prcMecntion of serious crimes. When federal jurisdetion does exist in the limited 
hate rrim.^ contexts authorized by 18 U.S.C. §245, the federal govenuneof 8 resources, forensic
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eqMTtifle, and experience m tbe identtficatifla and fBOof of
an i&valuaUe inveatigarive oonudemcot to riia ftmffiirity of local inveatisBttin witb riie local 
oonmuflity and ita people and euatons. It la by wiring tegetliaeoopentivdy dial atate and
federal law enferaeaw offidab stand the beat cbonoe of btiagnig the papctxaton of hate caiine^
swiftly to justice.

The mvestigsrion now being ooiulucted in Jasper County, Texas is an excetoit example of 
the beneflttofaneSiKriveatata^nlefal hate crimes invmdgaiivepaitnerri^ From the time of
tbe first icports of Mr. Dyfd*s death, the IBI has eoUabented with local offioiab in an

that hiM led to the prompt todJctmentoftiiiBe mm on state capital nngderdisiges. 
The resourtes* Ibrenalc expertise, and civfl ri^ experienoe of the FBI and the Dcpartmatt of 
Jurticc have pravided aaaialatice of gieat value to local law enfixcemeot offidala.

4

It is usefitl in thts re^ to conaiderihe wofk of the National Churah Araon Task Foxoe^
which operates purniant to juriadictiongiaiitedby 18 U.S.C. §247 and other federal crimhnl
statutes that have no limitation amdogous to the ■%denBy protected activity*'raquiiemeot of 18 
T7.51C §24S. Created two yean ago to address a rash ofchurch fires aoofs the oountxy. the
Taric Fbzce’s federal prosecutors and investigators ftran AIT and the FBI have ooUabonted vnth 
Slate and local afiOoials intiie iovcadgatlon of each and o^^ church arson that has oceurred siacc 
Januaty 1,1995, Tbe lesotls of these state-federal partnnnhips have been extraordinary. Thit^- 
fburpero^ of the joint state-fedeonl efaurch arson investigations conducted during the two-year 
Hfc of die Task Force have remhed in arrests of one or more suspects on state or federal charges.
The Task Foree’s 34% anest rate is more than double the noroul 16% rate of arrest In all arson 
cases oatiouwide, most ofvdndi are Inveatigated by looal ofiSdab mdieut federal osaistanae. 
More than 80% of the suspects arrested in joint atate-federd church arson investigatioiu dining 
tile life of tile Task Force have been prosecuted in rtate court under state law.'

Because the Department of Justice has not maintained Statistics regarding the outcomes of 
the juint sUtie’fedaal hate Crimea investigations in which It haa paitidpatod, wc ore uoablo to 
piovide rimilarly stark statistical infhmution regarding arrest rates in hate crimes cases. 
Nevertheless, we are confident feat the state-fisderal partnerships autbewized by HR. 3081 would 
result in an Ineream in the number of hate crimes solved by arrests and successfiil praaecutioas 
analogous to that achieved through joint state-federal investigations In the church arson context. 
We aim aie that the overwhdmuig m^ority of hate crimes prosocutioos would ^-mtiniin
to be brought in state court under stale law.

In rare dicumstaTiceft, the federal government must go beyond its usual role u the 
inytfftisative partner of state and local law anfiarcementcflScials and bring fisderal crinunalmvil

^ As of July 14,1998, stete and federal offleiais havetairested a total of 296 niqieots In joint 
state-federal investigations of ohurdl fires occurring since January 1.1995. State preaeoutors 
have broi^ charges in state court against 238 of tiicse suspects (80.4%), while fisderal 
prosoeutora have brought charges in federal oourt agabat 58 (19.6%).
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riglus charges. Where stale aial local proscaitorafiul to bring iippiupriale slate oLargpa, and.
whtfe State kw or procete is Mequaie to the ftdenl iitfamt m
crimeSp itkis^oa^^tlwftderdgoveffiDiaitbeaUetaitepmaiidbnngeffiKtiveftdenl 
pmaaaitiflnit TTnfiinunatt^, die double intent leqturainait of 18 IJ.S-C. $24S has pndiubd the 
Department of Justice from petfeiming its l»oporbadtslop role'witii r^aid to sevetel hflinews 

hale crimes.

IbeDeiiartmaitofJiulieebroiigkftdttal hate orima prosecutions Wider 18U.S.C. §245 
in eadi of die tbllowbig case* vibea atate and Icxial prtweaitora dedined to hriQB promtaitions 
under state liw. In esclicase^ die Dqiaitnieot lost it trial due to the statute's *ibdei‘albr protected 

BsUvU/' loquiteiiiait.

• In 1994p a fedoal jury in Fort Wordi» Texas acquitted three white supremacists of 
ftdenl oimhul dvil risiits diaiBes srisbg from unprovoked assaults upon Afikaii'

"*«*«^*>***”*<^^*l*”*‘** ^ddeb the dffifaidiiitg knocked n man 
unconscious as he stood near a bus atop. Some ofdiejurom revealed aftcc the trial 
that although the assaults wore dearly modvated by neial Bidnaus, there wu DO 
apparent iment to deprive the viotinu oftheri^ to paitidpite iuany''federaUy 

protected acdvHy.** Hie govenmunt'apxoofdiat die deftodants went out loddng 
ibr African-Amedcaiis to assault was inauffidoit to satisfy the requlremeiits of IS
U.S.C. §245.

• In 1982, two white men chased a mauofAsian descent from amgbt dub in 
Detroit and best him to death. The Department afJustioe prosecuted the two 
popetnton under 18 U.S.C. §24$, but both were sequitteddeepite substsutial

to d»«r mlnniM heaed on the vklim*a nidkrnal origm. AUxmsh
the Department has no direct evidence of the besis for the jufois'dedsion, it 
appears that the govenment'e need to prove the defimdants* inteot to interfere 
with die victim's exerdae of a tedardly protected ri^ >> die use of n place of 
public actxMmnodatioii - was the weak link in die prosecution.

• In 1980, a notorious aerial murderer and white siqireiiiBcutdiat and wounded an
African-American dvil rights leader as the dvil leader walked from a car
toward his room in a fnotel in Ft Wayne, Indiana. The Dquitmeot of Justice 
prosecuted the shooter under 18 U.S.C. §245, alleging that he committed the 
shootiog becauae of the victim’s race and because of the vudm's paiticipaiioii in a 
federally protected activity, ie. die uaeofa place of public accommodation. The 
jury fbund the defendant not guilty. Several jurors later advised the press that 
ahhoa^ tb^ wero perauaded diat the defendant omimutted the diQOtii« because 
of the victim's race, th^ did not bdieve that he abo did so because of the victim'B 
use oftimniateL

In each of these exauqilea, one or more persons comimtted a heinous act of violence
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dMriymotivBtdd by liieroM^ color, idisioa,Cfaaiiaaalorl8b of the victim. Xac^inatnce. 
local pfooecutora&ilod to biiQg stale cdmlDaldiBigei. Yot in saoliossq,tlieeactii intent 
nquicauaiB of 18 U.S.C §24S - that t lutte crimo be ooamitted because of the victim’s 
paiticipati<m m oi» of the fiMleially ixotected sctraties qiedficallsr onunifitatad in statute >•
prevented tlie Depaitment of Juidce fiotn vindTcatingthe ftdatal interest in the punishniftnt and 

dotenenee of lute-baaod viobooe.

in seveial cases in recent yean, the Department of Justioe has aought to satisfy the 
fbdetally protected adW ^ that hare crinies ocnincd on
sideivilkB - te:. iKfhile tin vkahns wen iimg *%Hilitie^ provided or admimstered by a State or 
local govomment diee 18 U.S.C. f245(bX2XB). *nioDc|Mitii]«t has used tliia tbrny 
succetfBilly to proaecute the stabUiig death of Yaidnl RoaeiflMum in Brooldyn (Crown HeightsX 
New Yoik and the radahywtivated ahootiag of three Afitcan-AmpriGan mee on the streets of 
Liibbook,TeKu’ Ahhough the **atreets and iidewalkir'theory has enabled the Department to 
reach some bias crima that occur in public places^ these prosecutions remain sui:!l^ to chancy. 
In the Lntbock case, fbr eocaii^ the doAmfaiits a^KBled thdr oonvwdon^ aiguiiig ^ po^ 
streets and sidewalks are not “fiualitiesr that are‘Inovided or adnunistered” by a state sdxfiviaion 
within the meaning of 18 U.S.C. §24S(bX2)(B). The United States Court of Appeals tor the Fifth 
Clredt recwidy uphi^ the Lubbock oonvictions in K short unpublished opinion, but an appeal on 
riiwilar tn fho fVnmwt Wrighf cam w nrtw p»ntfii^ hoftire the United States Couit of
Appeals for toe Sooond drouit

Tfw*1Meial^inotccted activity''reqairement of 18 U.S.C. §245oanleadtotiul^tnzaiie 
results. Federal jurisdiction is likdy to be lydiddvtoeo a radallsHnotivated assault occurs on a 
pubBc sidewalk. But federal law enCbrooneiitoffictala may lack authority to work as partners
with state aad local officials tf toe seme iandent ooanB in B private polled lot aoran toe street. 
Similaily, our juristSetiDato req>ond to a radally-mcrttvsted attack that occurs in fiont of a 
cofiveoienoe storenuydgwiid on whether or not the convenience store has a video game inside. 
CHie presence Ofa video game would likely qualify the store as a ^laoB... of entertainment 
within the meamiig of 18 U.S.C. §24S(b)(2X^) The federal govenment’s authodiy to 
partmpn**^ in atate^fiedetri iaveatigativc partoertoips, and to Stop in and pl^’ a backstop rolo in 
rare dreomstances, should not hinge upon such unnecasaaiy, anaduonistic distinctions.

2. Violent Hate Crimes Based on Sexual Orientation, Gender, or DisabOity

^ The Depaitment ofJiutioe brought todcnl civil rights charges against two detondants in the 
Crown HeU^ ease after toe state flJled to duuge one of the deCendanta in state court and the 

to*!* flfinnnd *" pp ^teDcgiartmeot brought federal
ohaigea agafawt three defeadanta in toe Lubbock esM vtoen ftd«nd Bod loctd proseentofs, who
had collaborated throu^iout the investigaiion, agreed tori toe procedures and senteacca available
in federal court were rignifleamfy better suited to toe ipterests of law oQlbrcemeat, of toe victims 
of toe aime, and of toe entire aftbeted ormimunity than were (hose availaHe in state court.
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18 U.S.C. §245, in its cunsot fbna, does not prolubit hite criiiKs committed because cf 
bias based on the victim’s semial orientation, gender. ordoabOity.

SmialOrieiitatioii

Ultra gatlwied by the Ibderal govcnunent and private oigaaisations indiriitc that a 
significam mimber of hate amkes based on the seaual orientation of the victim are committed 
eveiy year in the United States. SpedfimUy. data collected by the FBI pursuant to the Hate
Crimes Statistics Act todicaiEa that 1.2S6 Uas inddoita based on the aexual orientation of ibe 
victim were reported to local low enfiMeement agencue in 1996; that 1,019 such inddenta wen 
nulled in 1995; and that d77 aial 806 such iooidcnts were lepoited in 1994 and 1993, 
leapeotively. TteNatiooalCoalitionofAnti-VioleooeProgfMma^CAVP), a private 
oi^matioD that tneks bias inddents based on aexnal orieutatioii, reported 2.S29 such ineideDta 
in 1996,2.^95 in 1995; 2,064 hi 1994; and 1.813 in 1993.

Even the higher statisfka leported by NCAVP vgnifiGaiitly underatate the nimber of
crinwi bated a** seautl orieBtitiontiiat actually are committied in tiua country. Many victims 

of anti-lesbian and anti-gi^iiiddeiitB do not lepoit the crimes to local law enlbioemeiitoiBcialB 
because they fear that they wnuld receive an Inseositive or hostile reqionac or that they would be
pl^caDy abused or otiuatvUemiatRated. Acoonfing to ^NCAVP survey, 12% of those who 
reported hate crimes based on segual orieotation to the po&ee in 1996 stated that the poGoo 
ToapoDse was veitelly or plqrBcally abusive.

neaphe the prevalence ofvioleot hate orimes GOmmitted ontiiebatta of seoEual arientation, 
such crimes are not covered by 18 U.S.C. §245 unless there is some indgiaident baas for federal 
jurisdiction, such aBrace*baaed bias. According, the ftdaal.goveramont is wMiouteutiiority to 
woik in partnenhip with locd law enfincement oCBctals, or to bring federal ptosecutions. when 

moi or letdnans are titt victims of miifdere or other violent assaulta because oftuaa based cm 
thdr sexual orientation.

b. Gender

Althou^ acts of violeoce oammitted against woa»n traditicHuily have been viewed as 
**|Mr«»aI attaeirs” ratiiar than as hate crimes, maiQr people have come to understand that a 
■ignifloant nuniber of women ^eze esqxised to terror, brutality, serious ityuiy, and even death 
because of (hdr gender.”* Indeed, Congr^throujrit tiie enactment of the VloleoeeAgatiist 
Women Act (VAWA) in 1994, has recognized that some violent assauita committed against 
women are bias crimes rather than mere‘‘random*’attacks. The Senate Report on VAWA, wMch 
created a federal dvil causenfactionfhr victims of gender-baaed hate crimesL stated;

’Statement of Helen R, Heubome; Executive Director, NOW Legal Defense and 

ConBross, 2"^ Sees. 62 (1990).
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Tbe ViofaBice AgiiiiBt Women Act aiira to QOiwdff geDder<4iiotivate(l 
ssserioiiflly as other Uascrioiei Whether tteattadc is moth^tqrndalhiaa^ 
ethnic biaih or gender bias, the muhs are often ^ same. The victims are redoeed 
to symbols of hatred; they are ehoMi not becante of who they are «s individuak
but because ofUieir darn stabs. ThevioleDceiiotoiifywoimdsph!ysica]ly;it
degrades and tenoriaos, bstUinig &ar and faddbidng the fives of all those aimilaily 

^Tladttgthuvidlencebtheootitevdciftlmcivilii^lawiraGaffiiaMit 
Ibr what it is - a hate crime.”

Senate Report No. 103-138 (1993) (quotiag teetmumy of Ft:o£ Burt Noib^me).

VAWA inovides private parties a broad civil remedy Sot violetioe against women 
motivated by gender-based bias. 5be 42 U.8.C'§13981. However^VAWA*atwooriiiihial 
pitnrisioiu regarding viideiin against women pra^eatrvneiyfiinfted coverage. Specffieally. 
VAWA'sproUbHion on interatate domestic vioknoe^ 18U.S.C. § 2261, is limited to videoce 
agnhiitf a deftndanc's *‘qiouse or irtrimirta partno” a^ iequiree ihni die defendant invel vatn& a 
state line VAWA's other criminal prmd^ 18 U.S.C. §2252, prohibits the violation of a
■piotectioD order* if the defendant travels across state lines whh the intent to engage in conduct 
that Elates dut Older.

The auuctme of VAWA^ aindnai pioviaions givee rise (o at least two important 
eoneems. First, because of VAWA's victim-based hmitaticiii - the requirernem that the victim be 
a ”^use or mrimate partner*—VAWA does not gtveihe Dqwtment of Justioe sufficient 
authority adequately to addmssHBgdfioaiit number ofwolentfienden«iotfvated crimes. Serial
nqnst^ fer eicaiiblOi BiQ outside the reach of VAWA’s criminal provisions even ifthelr crimes are
clearly motivated fay gender-based Inte and even iftfaeyopenile interstate. Swund, tecause
VAWA* 8 criminal proviabna ooniatn no reqmremeat that the videnM be motivated by gender- 
based Mas, the statute does not authorize the federal govenuneot to inq)o8e on the defimdant the
particular stigma associated with a eoBviction for a gender-based crime.

The majority of states do not have statutes that spodtically prohibit gemJer-based hate 
crimes. Althoi^ an so states have statutes prohibiting rape and other crimes typically commiited 

BgaiiMt women, onty 17 have hate crimes statutes tint indude ^der among the categories of 
prohibited bios motives,

Ihe fedtfd govemnumt should have Jutlsdialon, as enylsionod by H.R. 3081, to wodc. 
together with state and local law etdbreemeot offidils in the inveatigatkm of ^kot gender-based 
hate crimes and, where appic^priate in rare circumstaacea^ to bring federal prosecutions aimed at 
viodteatisig the stroog federal intaest b eontbatieg the most heiliouB gender-based crimes of
wolence.

Itisiii^orlaitttocinphaanemtlnsregHrdtbsttheeDactmeiitofRR. 3081 would not 
result in the federalization of all sexual assaults and acts of domestic violence. Rather, as

a
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in £p**tiir tKo Offfff! Mil tnamier in ^aMdi
Department cfAisdce'wiould Intanuet Alt langoige, would cuure^at ^ fisdenl gcnienii^ 
tTOuld strktly Unlit iu invtttigstioBS lid prosecudi^ of violeat Bvdcr^Mied larte criines to 

thoaedurtiiapUcatedie^wtaacfbdaralifltarMt. Aaiitbecai«v^odkireatieoiiMoflittc 
orimea, state «nd local sutliaritiea would eoadnie to pronoute virtual^ all geotemotivttcd hate 
orinws. One pfiodpal reason for ilda is ibatwUle stale and local ptosecuton are requind to 
prove only that tbe perpelxato'oonmutted die act aUesod in die ixafictmeot, ftdetal prosecutors 
would be lequirad to prove sot on^y that the perpetrator conmutted the act alleged, but also that 
the paipdiator did 80 beeausi of gender-based

Dbabitt^

Congress has shown a conastfrt and durable comnntmegt over the past decade to the 
protection ofperBonewiAdleabDidwfiDnufiscripirination bMed on diairdiaaWitiee. Bcgniung 
with the 1988 amendments to the Fair BouangActt* and culminating with the enactment of the 
AmarieancwHhmalMIMiw Act of lOOOjCoiyw has aciandeddva rights protections IQ peraons
with disabilities inmaiv tndidonal dvfl rights contexts.

Concerned about the problem of dssbUlty-based hate caunae, Coagraas also amfortert tbe 
Hate Crimes Statistica Act in 1994 to require thcFBI to collect iofiiiination about such hate- 
based incidents fiom State and local law enfbrcementagendes. nieFBlhasnatyetrqiorcedai^ 
statistics Renerated pumiain to tins reoent lepdative directive, but other available infinmation 
indicates ^ hate crimes based on disatnlity OGcor all too fiequently.

The Department of Justice believes that the federal interest in woddug together widi state 
and local officials M the Inveadgsiion and prosecution of hate Crimea based on diaaUlity la 
suffidendy drong to warrant amendment of 18 U.S.C §245, as set foidi in H.R. 3081, to indude 
such ahnes wiiea tfa^ result in faodify nquiy and when ibderal prosecution is conristeut with tbe 
Conuneree Clause.

S.1529, XBE HATE CRIMES FREVENTION ACT OF 1998 

1. Amendments to 18 U.S.C. $245

The Hate Crimes Preveotian Act Of 1998. would oeate a tfaree^iered system for the 
fed^ pFosecudon of hate crimes under 18 U.S.C. §245. as follows:

• !l^nt, h would leave 18 U.S.C. §245(b)C2) as it is now. As diseussod above, 18

^CongreasamendedriieFnrBousiig Act in 1988 to grant the Attorney General authority 
to prosecute those who use fixee or threats of force to iotei^ whh the tight of a person with a
disatnlity to obtain boudng.
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2.

U.S.C, §2450»X2)P»WhtelliBiiitantwnaliiitorifcrcpcei cratteioptedint^^
withapmoii’sinrddpatioahcmeofsixspedficatlyeBuii^^
protaeted ailraties'’on the bttb of the perKtt's nce^ color, idigioi^ or 
origlft Noatowfagofbodilynjutyi»roq«r<dtoproveniiiisdionigMioroffiwa» 
ondar tUs sectiolu to inova • fttoy, Ihfi govenmittit must prove ciliier that bodity
iryury OT death resulted or thit the offense indudad tibe use, etttenqJtod use, or 
threiteiied ufle of a dangerous weapon, exploaives, or fire.

Sceond,itwouldaddaiiewprovitt<UyOodifiadat 18U.S.C. §24S(cXlX
n«iiU prol^ the inteotiooal mffictktt ofbodOy ti^ cm the basis of race, color, 
idinioi^ or Mdoiial origin. unBkei8U.S.C.$24XbXZ)>tUs new provision 
woidd not faqpin a duMving that the deftndatt oonao^ the oifoise 
ifaevfetim^spiitMpatbninafiHleraltyinQteotBdai^iviiy. However, an offense 
under the new 18 U.8.C. S245(oXl) would be prowoutad as aftlo^^ ody, and a
dwwing ahher of bodily ii»juiy or of an attempt to ooise bodDy h^ tough the 
use of fire, a firaann, w-an esqjlo^ve device would be required Other anempts 
would not GODitinim offbnses under this wedon.
Tlurd, it would add another new profvinoo, codified at 18 U.S.C. §245(cX2), that 

nrtOtawtt]K»lnteofio«aiinffielMnpfbodlyiijury (or an ittenyt to inflict
bodily liuuiytlirougih the use of fire, a fliaann, or an explosive device) on the basis
of refi^on, gender, sexual oricntatloa, c^disalNlity. Like 18 U.S.C. §245(oXlX
this provWonwaild authorize die prosecution offclomes only and would eacdude
niose ettCBlpta, wlulo Ointfing the "fodenOy protected activity’’reqaitenaeot of 18
U.S.C §245(bX2). But unlike 18 US.C. §24S(c)(l), this second new provWon 
would require proof of a Oommeroe Clause neaus as andaneot of the oSnnse. 
Specifically, the government would have to prove “that (i) in connection twth the
ofiEdue, the deftedant or tile victim travels in interstate or fineign ooometce, uses
a &e&ity or mstnuBoatality of istcratatc or &relgn ooiwneroe. or BopgaB in
aetivi^ affecting intentate or fi>idgn commerce; or Cii) tho offinse is in or affiKta
interstate or fbreigo conmeroe.”

Interstate Commerce Requirainedt

While there is a clear need to extend the of 18 U.S.C. §245 to indude violent hate 
crimes motivated hy biases agsinat a penon's sexual crientarioii, gender, or disability, the
nefnrtmBit of Justice believes that the itatutoiy amendments shonld be effo^ in a manner that 
is re^iectfiilofthe criminal law enforcement prerogatives of tile states. The interstate commerce 

in the new 18 U.S.C. fi245(e)(2) would ensure that fodoral proscxsjtiaas for
hate crimes based on sexual orientation, gender, or disability would be brou^ only in cases in
which the foderallntetest is most dear. It is fhecefore appropriate to proceed in the measured 

fluhinn setfbrtiimHLR. 3081.
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llte interstate conmierce element dw would eosure that hate crimes proseoutionsbiDu^
uiwlfa- the new IB U S C. §24S(c)(2) WDuU not be mind in cnnrtiliitkwal litigatioa conoeniins the 
scope of Copgrew^ power under the enfoicement provUons oftheTUfteeath tod Fourteemh 
AuKudmeots. TlglXpartinemofJusikiebcoaSdcmtbetirtisftoion oftlieii<cfStrtcooininttce 
doiMat, wlddi eppean in siodbr ibnn in numerous otber ftdertl criniittl atatutee, woidd insulite 
these new types of proseoidoiia from constitutioiul dnUenges to ¥dddi they otiierwise might be 

subjected

The Church Arson Plwwitioii Act of 1996 provides » atioog precedent fiar the etnirtnie
ofthebil] now before the Committee. Congrem pMsed the C3nireh Anon Prevaiiion Act after 
discoveihig tint thenr«xistmg fodend laws pertaining to church VBon cases oontaiiied 
uimecessirilyoneitHiijurtadictiofialretiuirements. Conastent with its constitutioiial authority. 
0>ngn8S amended the dttiroh anon statute. 18U.S.C §247. to Imiit to ofaurch anon cases 
involving rdigioua motivation its leqidremBot diat a nexus to uiiet state eodameree be proved. 
AnalogouB to the stnictilfe set ftuth in HB. 2081. the Chufcfa Arson Ptewentioii Act does not 
tequiie proof of an intemtate conuMroe etenaeat b churoh arson cases involving nuaal or ethnio 
motivation. Thedtangeamfoderal W achieved through the enactment of the Cht:^ Arson
Prevention Act have been large^ imponaible for the remailcable auooess of the Natkmal Cfaurcb
Arson Ta^Foice, wIM as described d)ove, has workod in psftneraliip with state and local
offidalato stdve church arson cases at man than double the usual rate ofanestmsn anon taaea 
nationwide.

3. Federalteation

The D^saitsoent Jusdee has carefiiUy reviewed HR. 3081 and baa concluded that its 
would twither result b e sijnhtefint berease m ftderal hate gimes prosecutions nor 

in^se an undue burden on fodera) law enforcement resources. The lar^uageofthebOl itself as 
wdl as the mamierm winch the Departmoit would interprot bat language^ would ensure that the 
fodeial goveiumeat would auicUy Omit its investigatiojul and prosecudons of hate crimes — 
mcludbg those based on gender-- to the amall set ofcases that implicate the greatest foderal 
interest.

In this regard, the express language of the bm contains seiveral impoitaiit limhiqg 
principles. First, the bill icquinra pruurtliai an olXbuse was nxrtivBted \ty hatred based on race, 
color, mitioaal origb, reUgion, se>^ orientatioii, gender, or disability; as h has b be past, tMs 

requircmmit would continue to limit the pool of potential federal cases to boae m wUob be 
svidaiice of hate-based motivation is aufSdert to distinguish diem from ordinary state law cases. 
Second, be bill excludes mbdemeanora and Umits federal hate crimes based on sexual orientatioii, 
gender, or ebsabOi^ to those iimdviiq^ bodily ityuiy (and a limhed set ofattenqits to cause faobly 
mjury); bese fimitations would narrow be set of nendy federalized cases to truly serious offenses. 
Third, the bill's Commeroe Clsuae element requuns proof of a nexus to bterstate commerce in 
cases involving conduct based on bias covered by any of the newly protected categories; this 
requirement would limit federal jurisdietbn b these categories to cases bat impHcate interstate
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Aitoniw Oamnl. flie A«oU» Aaemw Geaent or a w«a«^Att^JoaieSSit “i« M» [oc tar] jnipoot • prewotioB the United Swe^ mAepiiilio
iiittreat ind necMMiy to «ceoie ii*«t>«lW>>»B«^ hofi« •»
tacanmenca), ue WVSC.
areM rfhate crimes jiiriadicticm would be waarted in a piopaly nniiiaa wshion.

The Depainnat’8 eflbrte under Ibc proposed awaidmeata to 18 U.S.C. §245 also would

XXisas;sr!SS'2?3S;^^
the fW»»I inteceat in prompt Woral ioveoligadoa and proaeoihott

pmianolh*! trishig ftom thn nil* Bieidmt Bnl* the Bunw tev^ a
intoresf’tlntthemtepreieciitioiihiidldl‘Menioiiiliitajriiiwindfc«ci-

Aj noeionod nhov^ ova-tto p«Jt tat yean to DipBtEieiit ot ta bioogt w
wa.«eofft«a1haiitatftitailhitacriiiniprejeBilionnpayeaiiiidal8U.S.csz«- 

iliBso uuudicrs.

D. CONCIaUSlON
We believe (hat the cnsctmait of H.K 3081 would rignificantly increase^ ability of state

and federal taw enforcemrait 4gendes to work tog^ to solve and ^
violent bate crimes committed because of bias based on the race, color, national origin, rdigton.
s«udori«imtion,fi«vter.ordi«*nitynf^ TOs bill is a thougl^ Mured resp^
to a critical problem our Nation. We at the Department of Jusbee look forward to woridng
with the Coimnittee as it emuddav llib iiupoi tool legUUtioo.

TOTAL P.14
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Record Type: Record

To: Ronald E. Jones/OMB/EOP
cc: Richard Socarides/WHO/EOP
Subject: Hate Crimes Testimony

We did not provide formal comment on the Hate Crimes testimony by Acting Asst. Sec. Lee, but I did want 
to suggest one thing and ask about another.

Suggestion: The section on hate crimes based on sexuai orientation is pretty thin - couldn't something
about the gay bashing of kids be added in? DoE has been working on this alot. I'm not sure if there was 
an underlying poiitical decision to iay low on the addition of sexual orientation, so perhaps being "thin" 
was the best thing.

Question: Why is the addition of sexual orientation class require an offense that involves interstate
commerce when hate crimes based on the existing classes (race, gender) do not-and there is an attempt 
in the new legislation to remove some of the conditions that must be met for these existing classes?

Thanks,

Todd


