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LRM ID; REJ537 SUBJECT: JUSTICE Testimony on HR3081 Hate Crimes Prevention Act of
1997

* RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

if your rezsponse to this request for views is short (e.g., concur/no comment), we prefer that you respond by
e-mail or by faxing us this response sheat. If the response is short and you prefer to call, pleass call the
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be connectad to voice mail if the analyst doas not
BNSWET); ar

(2) sending us a memo or latter
Pleasa include the LRM number shown above, and the subject shown balow.

TO: Ronald E. Jones Phone: 395-3386 Fax: 395-3109
Office of Management and Budget _
Branch-Wide Line (to reach legislative assistant): 395-3454

FROM: {Date)

{Name})

{Agency)

(Telephone)

The following is the responsa of our agency to your request for views on the above-captioned subject:
Concur
____No Objection
No Commant
___ See proposed edits on pages

Other;

FAX RETURN of pages, attached to this response sheet



JUL-17-1998 12:32 TO:TODD A SUMMERS FROM: GAYMON, D. P, 3/14

DRAFYL
7/16/58 6:00 p.m.

Writtea Testinony of Acting Assistant Attorney Gensral Bill Lunn Loe
U.S. House of Representatives
Committee on the Judiciary
July 22, 1998

T b apprecistes your decision to bold this hesring. Preeident Clinton publicly eadorsed the Hate
cmmnmmnmmwmﬁmm«wmmcmm
he and the Attorney General continue strongly to support 1.

mbuuewhuemmmmupmmdmsamumm
been at the forefront of that battls, Members of this Committee have long recognized that hate
almuhawnophceinadﬁhedwday,mﬂesofthem:digimahﬁdty,mm
oricntation, gender, or disability of the victims. In 1990 and 1994, respectively, the Committee
mmglympponedthcmmﬁthe}mmmsmmm the Hate Crimes
Sentencing Enhetcoment Act In 1996, the Committes responded in & time of great national need
by quickly endorsing the Church Arson Prevention Ac. I em hopefiil that you will respond once
amwﬁsanfwamngummdmmuimumdthnmwmjomuw
m&mmﬂddsudwmmnhyhmmnmuﬁ--mhmppmﬁtheﬁumw
before you. The Hate Crimes Prevention Act of 1998 enjoys bipartisan support in both the House
mmmmwmwmmmmpmdmmammwwm
to eradicate hate crimes.

I have mado the Nation’s bettlo against hate orimes one of my top priorities as Acting
Assistant Attorney General for Civil Rights. Just a few weeks ago, I was in Texas meeting with
fadera! and local Iaw enforcoment officials regarding the recent murder of Mr. James Byrd, an
African-American man allegedly dragged to his death in Jasper County by three men with
apparent ties to white supremacist groups. 1 know from first<hand experience overseeing the
federal prosccution of bats erimes how such hate-filled acts of violence divide our comrmunities,
infimidate our most vulnerable citizens, and damage our collective spirit. All of us werking
mgdha-ummmlmmmmdwm-mmdoubhomeﬁomwﬂdour
society of hate crimes. ‘

eommmwﬁebmlewmmuwﬁophnﬁngmdhﬂmmuﬁmofha
National Anti-Hate Crime Initistive. The centerpiece of the Attomney General's initiative has been
the formation in each of the 93 federal judicial districts of a working group consisting of local
community leaders and federal, state, and local law enforcement officials. The local working

!
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u-aini::g,u_hoation,datacouecﬁon.mdprcvmﬁm

Our long term goal nst be to prevent hate crimes by addressing bias before it manifests
jtself in violent criminal activity. In the meantime, however, it is imperative that we have the law
enforcament to0ls necessary to ensure that, whea bate cimes do ocaur, the papetrators are
identificd and swiftly brought to justice. That is why the Administration urges the prompt
enactment of FLR. 3081.

. OVERVIEW

The principal federal hate crimes statute, 18 U.S.C. §245, prohibits certain hate crimes
committed on the basis of race, color, religion, or national origin. Despite its undeniable
usefislness in & lisited set of cases, the current statute is deficient in two essential respects. First,
theuxrmtmmrequﬁuﬂsgovumtopmewthcdﬁndmeomnﬁmdmoﬁmnnot
oaly becauss of the victim®s race, color, religion, or national origia, but elso becsuse of the
victm’s perticipation in one of six narrowly defined “federally protected activities™ specifically
enumerated in the statute. Second, the current statute provides no coverage whatsoever for
violust hate crimes commitied because of bias based on the victim’s sexual orientation, gender, or
disability, Togethes, these limitations bave prevented the federal government from working with
state and local law enforcement sgencies in the investigation and prosecution of mmay of the most
heinous hate crimes, In some cases, they have precluded entirely the vindication of the federal
interest in fighting hate-based violence.

. Hate crimes stutistics reported to the FBI by state and local law enforcement ageacies
make clear that we have a significxat hate crimes problem in this country. Many of the hate
crimes that have been brought to the attention of the federal goverument have involved bias
against gays and lesbians, women, and people with disabilities. Many others have involved acts of
racial or ethnic violence committed against victims who were not participating in any of the six
specifically emumerated “federally protected activities™ at the time of the crimes.

The Hate Ctimes Prevention Act of 1998 would amend 18 U.S.C. §245 to address each of
the statute's jurisdictional limitations noted above. In cases involving racial, religious, or ethnic
violence, the bill would prohibit the intentional infliction of bodily injury without regard to the
victim’s participation in one of the six specifically enumerated “federally protected activities” In
cases involving violent hate crimes based on the victim's sexual orieatation, geader, or disability,
the bill would prohibit the intentional infliction of bodily injuty whenever the incident involved or
affected interstate commerce. These ameadments to 18 U.S.C. §245 would permit the federal
government to work in partnerchip with state and local officials in the investigation and
prosecution of cases that implicate the significant faderal interest in eradicating hate-based
violence. .

nmustbeemphasiudthnmmd'locdhwmwwouldmnﬁmem

2



JUL-17-1898 12:32 TO:TODD A SUMMERS FROM: GAYMON, D, P, 5/14

phydnpﬂndpdmlehﬂuhvudpﬁmmdmmnhnohﬂtypaofmdmﬁmowhgﬂr.
enactment of HR_ 3081. From 1992 through 1997, the Department of Justice brought a toal of
only 33 federal hate crimes prosecutions under 18 U.S.C. §245 — an average of fewer than gix per
year. Wepredicttlntﬂ\emdﬂmﬂmCﬁumﬁmMoleQSwouldm:lﬁn
onlyamndestwhthnmmbuofhmdmupmmﬁoubmughtuchywbythem
government, Otn‘pmﬂﬁpwilhsmemdlocdlawenfomemntwmddoonﬁmqwithmand
local continuing o take the lead in the great majority of cases, Concurrent federal
mw@kmmmmwmﬂwmmwmm
prosecution in rare circumstances. Although the increase in tha number of faderal prosecutions
we would bring pursuant to an amended 18 US.C. §245wﬂdﬂkﬂybemode¢,theiluanin
our ability to work efectively as partners with state and local lsw eaforcoment would be great.

CURRENT FEDERAL AW AND THE NEED FOR EXPANDED
JURISDICTION

1. The “Federally Protected Activity” Requirement of 18 U.S.C. §248

18 U.S.C. §245(b)2) is the principal federal hata crimes statute: It probibits the use of
force.,orwof&mwummammﬁm(ormwmﬁmm
or interfere with) “any pearson bessuse of his race, color, religion or national crigin” gnd becausc
ofhispuﬁdpcﬁminanyof:k“&duﬂypmmaedwdviﬁu”spedﬁanymmmdhthe
stztute. The six erumernted “federslly protected activities,” writtea into the law 30 years ago
when first enscted the statute, are: (A) enrolling in or attending & public school or
public college; (B)puddplﬁnghoredoylngawﬁcqpmmﬁgilhyorwﬁvitypmﬁedot
admwwmmmlodpm(qmﬁt«qmmpm ®)
saﬁnghammuagnndapaﬁtjmm(ﬁ)mdinghoruﬁngaﬁdﬂyofw
commerce; and (F) enjoying the goods or services of certain places of public accommodation.

Federal jurisdiction exists under 18 U.S.C. §245 only if a crime motivated by racial,
ethnic, or religious hatred has been committed with the intent to interfere with the victim's
participation in one or more of the six federally protected activities, Even in the most blatant
cases of racial, ethnic, or religious violence, no federal jurisdiction exists unless the federally
protected activity requiremant is satisfied. This unnecessary, extra intent requiremeat has limited
the ebility of federal law enforcement officials to work with state and local officials in the
investigation and prosecution of many incidents of brutal, bato-motivated viclence and has led to
acquittals in several of the cases in which the Department of Justice has determined a need to

The most important benefit of concurrent state and fideral criminai jurisdiction is the
ability of state and federal law enforcement officials 1o work together as partnersinthe
investigation and prosecution of serious crimes. Wheo foderal jurisdiction does exist in the limited
hate crimes contexts authorized by 18 U.S.C. §245, the federal government's resources, forensic

'8
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expertise, and expetience in the identification and proof of hate-besed mativations often provide
an invaluable investigative complement to the familiarity of local investigatars with the Jocal
community and its people and customs. It is by working together cooperatively that state gnd
feders] law enforoement officials stand the best chanoe of bringing the perpctrators of hate orimes
switly to justice.

The investigation now being conducted in Jasper County, Texas is an excellent exsmple of
the benefits of an effective state-fideral hate crimes investigative partnership. From the time of
the first reports of Mr. Byrd’sdﬂ:th,ﬂumlhueoﬂMdﬁthMoﬁdlhinm
mmmnﬁwwwwdmﬂmm@mmm.
The resources, foreasic expertise, and civil rights experience of the FBI and the Department of
Tustice have provided ssistance of great value to local law enforcement officials.

| Tt is usefial in this regard to consider the wok of the National Church Arson Task Foroe,
which operates pursuant to jurisdiction granted by 18 U.S.C. §247 and other federul criminal
statutes that have no limitations analogous to the “federally protected activity” requirement of 18
T11.5.C. §245. Created two years ago to address 2 rash of church fires ecross the country, the
Task Force's federal prosecutors and investigators from ATF and the FBI have collsborated with
state and local officials in the investigation of cach and every church arson that has occurred since
January 1, 1995, The results of these state-federal partnerships have been extracrdinary. Thirty-
four percent of the joint state-fiederal otnurch arson investigations conducted during the two-year
fifa of the Task Force have remilted in arrests of one or more suspects on state or federal charges.
The Task Foree's 34% arrest rate is more than double the normal 16% rate of ayrest in all arson
cases nationwide, most of which are investigated by local officials without federal ussistance.
More than 80% of the suspects acrested in joirt state-federal church arson investigations during

" the life of the Task Force have been prosecuted in state court under state law.’

mmmmmoflmﬁmhanotmﬁmdmdmﬁsﬁamgudingtheoMmuof
ho juint state-fideral bate crimes investigations in which it has participatod, wo arc uasblo to
provide similarly stark statistical information regarding arrest rates in hate ctimes cases.
Nevertheless, wa are confident that the state-federal partnersbips authorized by FLR. 3081 would
result in an increasa in the mumber of hate crimes solved by arrests and successfiil prosecutions
analogous to that schieved through joint state-federal investigations in the church arson context.
We ahw are confident that the overwhelming majosity of hate crimes prosocutions would continue
to be brought in state court under state law.

In rare circumstances, the federal government must go beyond its usual role as the
investigative partner of state and local law enforcement officials and bring federal criminal civil

! As of July 14, 1998, state and federal officials have arrested a total of 296 suspects in joint
state-federsl investigations of church fires occurring since Jamuary 1, 1995. State proseoutors
have brought charges in state coutt against 238 of these suspects (80.4%), while federal
prosecutors have brought charges in federal court against 58 (19.63%). ‘

4
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rights charges. Where state and local proscoutors il to bring uppropriste state charges, and ,
where state law or procedure is inadequate to vindicate the faderal interest in prosecuting hate
crimes, it i3 imperative that the federal government be able to step in and bring effective foderal
prosecations. Unfortunataly, the double intent requirement of 18 1.5.C. §245 has precludad the
Department of Justice from performing its proper backstop role with regard to several heinous
hite crimes, .

The Department of Justics brought faderal hate crimes progecutions under 18 U.8.C. §245
in each of the following cases when state and local prosecartora declined to bring prosacutions
under state law. In each case, the Department lost at trial due to the statute's “federally peotected
sotivity™ roquirement.

. In 1994, a federl jury in Fort Worth, Texas scquitted three white supremacists of

faders) eriminal civil rights charges arising from unprovoked sssaults upon African-
. Americans, including one incident in which the defendants knocked a man

unconscious as he stood near x bus stop. Same of the jurors revealed after the trial
that although the assauits were cleatly motivated by racial animus, there was no
apparent intent to deprive the victims of the right to participate in any “federally
protected activity.” The governmant®s proof that the defendants went out looking
for Afiican-Americans to asssult was insufficient to satisfy the requirements of 18
U.9.C. §2435.

. In 1982, two white mea chased a man of Asian descent from & night club in

: Detroit and best him to death The Departmeat of Justios prosecuted the two
pexpetrators under 18 U.S.C. §245, but both were scquitted despite substantial
evidenoe 1o establish their animus based on the victim’s national origin, Although
the Department has no direct evidence of the basis for the jucors® decision, it
appears that the government’s need to prove the defendants’ intent to interferc
with the viotim's exercise of a fadernlly protected right — the use of a place of
public accommodation - was the weak link in the prosecution.

. In 1980, a notorious serial murderer and white supremacist shat and wounded an
African-American civil rights leader a3 the civl rights leader walked from a car
toward his room in 8 motel in Ft. Wayne, Indiana. The Department of Justice
prosecuted the shooter under 18 U.S.C. §245, alleging that he committed the
shooting because of the victiin's race and because of the victim’s participation in &
federally protected activity, i.e. the use of a place of public accommodation. The
jury found the defeadant not guilty, Several jurors later advised the press that
although they were persuaded that the defendant committed the shooting because
of the victim’s race, they did not believe that he also did so because of the victim’s
use of the motel, :

In cach of these examples, one or more persons committed & heinous act of violence

]



JUL-17-1998 12:32 TO:TODD A SUMMERS FROM: GAYMON, D, P, 8/14

clearly motivated by the race, color, religion, o national origin of the victim. Ta cach ingtance,
local prosecutors failed to bring state criminal charges. Yet in each case, the extra intent
requiremnent of 18 U.S.C. §24S — that a hate crime be committed because of the victim's
participation in one of the federally protected sctivities specifically enumerated in the statute ~
prevented the Department of Justice frotn vindicating the fideral interest in the punishment and
deterrense of hato-based violeace.

1n several cases in recent years, the Department of Justice has sought to satisfy the

faderally protected activity requirement by alleging that hete crimes occurred on public streets or
sidewnlks — ie., while the victins were using “fcilities” provided or sdministered by a State or
local government. See 18 U.5.C. §248(b)(2)(B)- The Departmest hns used this theory

. successflly to prosecute the stabbing desth of Yankel Roserbsum in Brooklyn (Crown Heights),
New York and the raciafly-motivated shooting of three Aftican-Amgrican tien on the streets of
Lubbock, Texas.? Although the “streets and sidewalls™ theory has ensbled the Depariment to
reach soms bias crimes that oocur in public places, these prosecutions remain subject to challeage.
In the Lubbock casc, for cxample, the defendants appealed their convictions, arguing that publio
gtreets and sidewalks are not “facilities™ that ase “provided or administered” by a state subdivision
within the meaning of 18 U.S.C. §245(b)2)(B). The United States Court of Appeals for the Fitth
Circuit recently upheld the Lubbock convictions in a short, unpublished opinion, but an appeal on
gimilar grounds in the Crown Helghts case is now pending before the United States Court of
Appeals for the Scoond Clrcuit. -

The “federally protocted activity” requirement of 18 U.S.C. §245 can lead to truly bizarre
results. Federal jurisdiction is likely to be upheld when a racially-motivated assault oocurs on a
public sidewalk. But federal lsw enforoement officials may lack suthority to work as partacrs
with state and local officials if the same incident ocurs in & private parking lot across the stroet.
Similarly, cur jurisdiction to respond to a racially-motivated attack that occurs in front of &
convenience stare may depend on whether or not the convenience store has a video game inside.
(The presence of a video game would likely qualify the store as a “place ... of entertainment™
within the meazing of 18 U.S.C. §245(b)(2)(F).)- The federal government’s authority to
participate in state-federal investigstive partncrships, and to stop in and play a backstop role in
rare circumstances, should not hinge upon such unnecessary, anechronistic distinctions.

2 Violent Hate Crimes Based on Sexual Orientation, Gender, or Disability

2 The Department of Justios brought federel civil rights charges agalnst two defendants in the
Crown Heights case after the state failed to charge one of the defendants in state court and the
state’s case against the second defendant euded in an acquittal. The Department brought federal
charges against three defendants in the Lubbock case whea federal and local prosecutors, who
had collaborated throughout the investigation, agreed that the procedures and seatences available
in federal court were significantly better suited 10 the imerests of law eaforcemeat, of the vicdms
of the crime, and of the eatire affected community than were those available in state court.

6
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18 U.S.C. §245, in its current form, does not prohibit hate crimes cammitted bocauss of
bias based on the victim’s sexual orlentation, gender, or disability.

Sexual Orientation

Statistics gathered by the federal government and private organizations indicste that a
significant mumber of hate crimes based on the sexual orieatation of the victim are committed
every year in the United States. Specifically, data collected by the FBI pursuant to the Hate
Crimes Statistics Act indicates that 1,256 bias incidents based on the sexual orientation of the
victim were reported to local law enforoement agencies in 1996; that 1,019 such incidents were
reported in 1995; and that 677 and 806 such incidents were reported in 1994 and 1993,
respectively. The National Coalition of Anti-Violence Programs (NCAVP), a private
organization that tracks bias incideats based on sexual arientation, feported 2,529 such incidents
in 1996, 2,795 in 1995; 2,064 in 1994; and 1,813 in 1993,

Even the higher statistics reported by NCAVP may significantly understate the mumber of
hate crimes based on sexual otientation that actually are committed in this country. Maay victims
of anti-lesbian and anti-gay incidents do not report the crimes to local law enforcement officials
because they fear that they would receive an insensitive or hostile response or that they would be
physically abused or otherwise mistreated. According to the NCAVP survey, 12% of those who
reported hate crimes based on sexusl orieutation to the police in 1996 stated that the polico

response was verbally or physically sbusive.

Nespite the prevalence of violeat hate crimes committed on the basis of sexual orientation,
such crimes are not covered by 18 U.S.C. §245 unless there is some independent basis for federal
jurisdiction, such as race-based bias. Accordingly, the foderal goveramont is without authority to
work in parmership with local law enforcement officials, or to bring federal prosecutions, when
g2y men or lesbians are the victims of murders or other violeat assaults becanse of bias based on
their sexual orientation.

L. Gender

Although scts of violence committed against women traditionally have been viewed as
“personal attacks” rathar than as hate crimes, many people have come to understand that a
significant number of women “are exposed to tecror, brutality, serious injury, and even death
because of their gender.™ Indeed, Congress, through the enactmeat of tho Violensc Against
Women Act (VAWA) in 1994, has recognized that some violent assaults comemitted agaiust
women are bias crimes rather than mere “random” sttacks. The Senate Report on VAWA, which
created 2 federal civil cause of action for victime of gender-based hate crimes, stated:

SStatement of Helen R, Neuborne,
Education Fund, Women and Viglence: B

Exsautive Director, NOW Legal Defense and
Congross, 2 Sess, €2 (1%90%. -

] sCIOI0 1T - i
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The Violence Against Women Act aims to consider gender-mativased bias crimes
25 seriously as other bias crimes. Whether the sttack is motivated by racial bias,
ethnic bias, or gender bias, the results are ofiea the ssme. The victims are reduced
to symbols of hatred; they are chosen not becsuse of who they are as individuals
but because of their class status. The violence not only wounds physically, it
degrades and terrorizos, instilling fear and inbibiting the lives of all those similacly
situated. “Placing this violetice in the ootitext of the civil rights lewa recognizes it
for what it is — a hate crime.”

Senate Report No. 103-138 (1993) (quoting testimony of Prof. Burt Neubome).

VAWA provides private parties a broad civil remedy for violence against women
motivated by gender-based bias. See 42 U.8.C. §13981. However,, VAWA's two criminal
provisioumdlugviolmmhummpmvweaumﬂyﬁmiwd coverage. Specifically,
VAWA's prohibition on interstate domestic violence, 18 U.S.C. § 2261, is limited to violeace

a defendant’s “spousc or intimxte partner™ and requires tmt the deftmdunt tnivel waross &
state line VAWA's other criminal provision, 18 U.S.C. §2262, probibits the violation of &
*protection order” if the defendant travels across state lincs with the intert to engage in conduct

The suusture of VAWA's criminal provisions gives rise (o a1 least two important
concerns. First, because of VAWA's victimebased limitation — the requirement that the victim be -
a "spouse or intimate partner” — VAWA does not givo the Department of Justice sufficient '
authority adequately to address a significant number of violent gender-motivated crimes. Serial
rapists, fior example, fall cutside the reach of VAWA's criminal provisions evea if their crimes are
clearly motivated by gender-based bate and even if thoy operuts inlerstate. Swamd, because
VAWA's criminal provisions contain no requiremest that the violenice be motivated by gender-
based bias, the statute does not authorize the federal goverament to impose on the defeadant the
particular stigma associated with a conviction for a gender-based crime.

The majority of states do not have statutes that specifically prohibit gender-based hate
crimes. Although all SO states have statutes prohibiting rape and other crimes typically committed
against women, only 17 have hate crimes stetutes that include gender among the categories of
prohibited bias motives. :

The federal government should have jurisdiction, as envisioned by ELR. 3081, tw wotk
together with state and local law enforcement officials in the investigation of violeat gender-based
hate crimes and, where appropriste in rare circumstances, to bring federal prosecutions aimed at
vindicating the strong federul interest in combating the most heinous gender-based crimes of
violence.

It is important to emphasize in this regard that the enactment of FLR, 3081 would not
tegult in the federalization of all sexual assaults and acts of domestic violence. Rather, as

8
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discussed below in grester detail, the language of the bill itself, and the mamer in which the
Department of Justice would interpret that lmguage, would ensure that the federal government
would strictly limit its investigations and prosecutions of violent gender-based hate crimes to
those that implicate the grestest foderal interest, As is the case with other categories of hate
crimes, state and Jocal authorities would contime to prosecute virtually all gender-motivated hate
crimes. One principal reason for this is that while state and local prosecutors are required to
prove only that the perpetrator committed the act alleged in the indictment, federal prosecutors
would be required to prove not only that the perpetrator committed the act alleged, but also that
the parpstrator did o because of gender-based bias.

Disabllity

Congress has shown a consistest and durable commitment qver the past decade to the
protection of persons with disabilities from discrimingtion based on their disabilities. Beginning
with the 1988 amendments to the Fair Housing Act,* and culminating with the enactment of the
Americans with Disabilities Act of 1990, Congress has extended civil rights protections to persons
with disabilities in many traditional civil rights contexts.

Concerned about the problem of disability-based hate crimes, Congress also amended the
Hate Crimes Statistics Act in 1994 to require the FBI to collect information about such hate-
based mcidents from state and local law enforcement agencies. The FBI has not yet reported axy
gtatiztics genierated pursuant to this recent legislative directive, but other available information
indicates that hate crimes based on disability occur all too frequently.

The Departmest of Justice believes that the faderal interest in working togetber with state
and local officiels in the investigarion and prosecution of hate crimes based on disabifity is
sufficiently strong to warrant amendment of 18 U.S.C. §245, as set forth in FLR. 3081, to include
such aritnes whea they result in bodily injury and when federal progecution is consistent with the
Commeree Clause.

S.1529, THE HATE CRIMES PREVENTION ACT OF 1998

1.  Amendments to 18 U.S.C, §245 |

The Hate Crimes Prevention Act of 1998 would create a three-tiered system for the
federal prosecution of hate crimes under 18 U.S.C. §245, as follows:

L F'ltlt,'lthﬂldlﬂMlBU.S.C. §245(b)(2) as it is now. As discussed above, 18

“Congress amended the Fair Housing Act in 1988 to grantthe Attorney General w.rr.bonty
to prosecute those who use force or threats of force to interfere with the right of a person with a
disability to obtain housing,

9o
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2.

U.S.C. §245(b)(2) prolbits the intentional interference, or atteqipted interference,
wid;amm’apuﬁdpuﬁmhomofﬁxmedﬁaﬂymedw
protected activities® on the basis of the person’s race, color, religion, or nationsl
origin, No Mhsdbﬂymhm&dhpmadﬁwm
mmmwmaw,mmmmmmw
injuryordeuhmﬂtedorwntheoﬂ'meindndodﬂnemmemptedm or
threatened use of a dangerous weapon, explosives, or fire.

Socond, it would add a new provision, codified ot 18 U.S.C. §245(c)(1), that
wuﬂdpmhibitthimuﬁondhﬁuﬁmofboﬂyinjmymthebm&muobr.
religion, of national origin. Unlike 18 U.5.C. §245(b)(2). this new provision
would rot require a showing that the dafendant committed the offense because of
the victim’s participation in a faderally protected activity. Howevet, an offense
under the now 18 U.8.C. §245(c)(1) would be prosecuted as a feloly only, and &
showingdth«ofbodﬂyinjmyorofmmempttombodﬂyinjmydmughmc

‘use of fire, a firearm, or an explosive device would be required. Other attempts

would not constitute offeases under this section.

Third, it would add anothor new provision, codified at 18 U.S.C. §245(c)(2), that
would prohibit the inteotional infliction of bodily injury (or an attempt to inflict
bodily injury through the use of fire, & firearm, or an explosive device) on the basis
of refigion, gender, sexual orientation, or disebility. Like 18 U.S.C, §245(c)(1),
ﬂﬁsprovldonwmﬂdunhoﬁuthopmﬁonoffaloniuonlyandwaﬂd exclude
most atterapts, whilc omitting the “foderally protected activity” roquirement of 18
U.S.C. §245(b)(2)- But unlike 18 U.S.C. §245(c)(1), this secand new provision
would require proof of 8 Commerco Clause nexus a5 an cloment of the offonse.
Speciﬁcﬂly.thegovmemmldhavetoprow“mminmmeeﬁonwiththe
offense, the defendant or the victim travels in interstate or foreign commerce, uses
a facility or instrumcntality of intertate or forelgn commerce, orsogagesin
acﬁvhyuﬂ’eainsmorfomianoomoe;m(ﬁ)ﬂwoﬂ’meishorm
interstate or foreign commerce.”

Interstate Commerce Requirement

While there is a clear need to extend the scope of 18 U.S.C. §245 to include viclent hate
crimes motivated by biases against 8 person’s sexual crientation, gender, or disability, the
TNepartment of Tustice believes that the statutory amesndments should be effocted in a manner that
is respectful of the criminal law enforcement prerogatives of the states. The imterstate copamerce
slement contalned in the new 18 U.S.C. §245(c)(2) would cnsurc that federal prosecutions for
hate crimes based on sexual orieutation, geader, or disability would be brought only i cases in
which the fiederal interest is most clear, It is therefore appropriste t0 proceed in the measured
fachion set forthin HR_ 3081,
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under the new 18 11.8.C. §245(c)(2) would not be mired in constititionsl Litigation concering the
scope of Congress' power undar the enforcémeat provisions of the Thirteenth end Fourtcenth
Amecodments. The Department of Justios is confideat that satisfaction of the interstatc commerce
clement, which appears in similar form in mumercus other federal criminal statutes, would insulste
muemwtypesofprosewﬁmﬁomwmﬂmﬂondchdhngawwmchthqothuwiumigmu
subjected

The Church Arson Preveation Act of 1996 provides 2 strong precedent for the struoture
of the bill aow before the Committes. Congress passed the Cburch Arson Prevention Act after
unnecessarily onerous jurisdictional requirements, Consistent with its constitutional authority,
Congress amended the church arson statute, 18 U.S.C. §247, to limjt to church arson cases
involving religious motivation its requirement that a acxus to interstate commerce be proved.
Awogwswmmmmmmmzm,mmmwmmmt
require proof of an interstate commerce clement in church arson cases involving racial or ethnic
motivation. . The changes in federal law achieved through the enactment of the Church Arson
Prevention Act bave been largely responsible for the remarkable success of the National Church
Arson Task Force, which, as described above, huworhnqlinpamnnhipﬁthmmdlocd
officials to solve church arson cases at more than double the usual rate of arrest in 2ll arson cases
nationwide. ' _

3. Federalization

The Departrent of Justice has carefully reviswed FLR. 3081 and has concluded that its
enactment would nesther result in a significant increase in federal hate crimes prosecutions nor
impose an undue burden on federal law enforcement resources. The language of the bill itself, as
well as the manner in which the Department would interpret that language, would easure that the
federal govermment would sticlly Bmit its investigations and prosecutions of hate crimes —
including those based on gender — to the small set of cases that implicate the greatest federal
interest,

In this regard, the express language of the bill contains several important limiting
principles. First, the bill requires proul that an ofeuse was motivated by batred based on race,
color, national origin, religion, sexual orientation, gender, or disability; as it has in the past, this
requirement would continue to limit the pool of potential federal cases to those in which the
avidence of hate-based motivation is sufficient to distinguish them from ordinary state law cases,
Secand, the bill excludes misdemeanors and limits federal hate crimes based on sexual orientation,
gender, or dizability to thosc involving bodily ijury (aad a limited set of sttompts to cause bodily
injury); these fimitations would narrow the set of newly foderalized cases to truly serious offenses.
Third, the bill's Commerce Clsuse element requires proof of a nexus to interstate commerce in
cases involving canduct based on bias covered by any of the newly protected categories; this
requirement would limit federsl jurisdiction in these categories to cases that implicate interstate
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interests, Finally, 18 US.C. §245Mreqtﬂmawrlﬂme_aﬁﬂaﬂonbythem6md,
the Deputy Attorney General, the Associate Attorney General, or a specially designated Assistant
AttomeyGenmlthst“inhis[orhu]jMMlpmmmbytbeUnbed States is in the public
Wmdnmwmwwmqmmmumm
be commenced, see 18 U.S.C. §24$(a)(l);thism:toxycerﬁﬁaﬁonnqlﬂmment. which would
extend to all prosecutions authorized by HR. 3081, would ensure that the Department’s new
amofb&ealmmﬁﬁnﬁcﬁmmﬂdhamhdh:mpabﬁnﬁmdﬁm.

The Department’s cfforts under the proposed emendmonts to 18 U.S.C. §245 also would
begxiddbybopumowidepouduthuwouldimpmaddiﬁmﬂlhnhaﬁmmthom
prosecuted by the federal government. First, under the "backstop policy”™ that applies to all of the
nm'smmwmmmwwm.mmqm

successive prosecutions, thebqumwmddnotbﬂngnhdetalpmm:ﬁmfonowmam
prosecution aﬁsingﬂ-omthauminddunmlasthanminvolved 8 “gubstantisl federal
interest” that the state prosecution had left “demonstrably unvindicated.”

As mentioned above, mmepmd:&yunﬁewqflusﬁoemmouw an
maooffewthmsixﬁdallhtecdmﬂpfomﬁmwywmdu 18 U.S.C. §245.
Particularly in Fight of the experience of the Nationz! Clrarch Arson Task Force, discussed above.
we do not anticipate that the enactment of FLR. 3081 would result in any signi increase in
those uumbers.

D. CONCI.USION

W bulieve that the enactment of ELR. 3081 would significantly increase the ability of state
and foderal law enforcement agencies to work together to solve and prevent a wide range of
violent hate crimes committed because of bias based on the race, color, national origin, religion,
seyual orientation, gender, or disbility of'ths victim. This bill is a thoughtful, measured response
to & critical problem facing our Nation. We at the Department of Justice look forward to working
with the Committee a3 it comsiders this important leglslation.
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Y EEEEREEEENEEEENEERENNNNNENRIEHNJNNEJN;NNNEJJ
Record Type: Record

To: Ronald E. Jones/OMB/EOP

cc: Richard Socarides/WHO/EOP
Subject: Hate Crimes Testimony

We did not provide formal comment on the Hate Crimes testimony by Acting Asst. Sec. Lee, but | did want
to suggest one thing and ask about another.

Suggestion: The section on hate crimes based on sexual orientation is pretty thin - couldn't something
about the gay bashing of kids be added in? DoE has been working on this alot. I'm not sure if there was
an underlying political decision to lay low on the addition of sexual orientation, so perhaps being "thin"
was the best thing.

Question: Why is the addition of sexual orientation class require an offense that involves interstate
commerce when hate crimes based on the existing classes (race, gender) do not--and there is an attempt
in the new legislation to remove some of the conditions that must be met for these existing classes?

Thanks,

Todd



